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SUBJECT INDEX 


Advocates Act (25 of 1981) 

-—5. 80 — See Co-operative Societies— 
M. P, Co-operative Societies Act (1961) 
S. 67 (2) (Apr) 86A 
Board of Secondary Education (Madh. 
Pra.) Regulations ni 

See under Education 


©. P.and Berar Municipalities Act (2 of 
4922) 
See under Municipalities 


Qivil Procedure Code (5 of 1908) 
———S. 2 (11)—See Motor Vehicles Act 
(1939). S. 96 . (Jul) 145C 
——S, 9—Suit for declaration that Sales 
Tax imposed being in violation of Art. 
801 is illegal and for refund of tax collec- 
ted—Maintainability (Dec) 254(8B) 
S.10—Matter in dispute must be 
directly and substantially in issue in 
both suits (Jul) 172A 
——S, 11—Suit for eviction and arrears 
of rent — Decree passed on basis that 
plaintiff was lanclord—Appeal against 
decree for eviction only—Question that 
plaintiff was not landlord cannot be 
challenged (Jun) 188 
——S, 11, Explanation 4 and O, 2 R. 2— 
Court having jurisdiction to entertain 
suit, subsequent suit by defendant for 
declaration that decree in former suit 
was nullity when barred (Aug) 184B 
——S,26—See Motor Vehicles Act (1939), 
S. 110A (Jun) 140 
——§, 34 — Suit for return of deposit 
amount—Interest (Dec) 248D 
——S, 47 —decrees in first suit for posses- 
sion ou basis of relationship of landlord 
and tenants becoming infructuous—Subse- 
quent suit for possession on basis cf title 
(Aug, 184A 
~——S, 100—See also Evidence Act (1872) 
S. 101 (May) 124B 
Ss. 100, 101—New point involving 
pure question of law—Point as to main- 
tainability of a declaratory suit ior non- 
compliance of Sec, 42 of Specific Relief 
Act (Mar) 65 A 
——S, 100 — Finding of fact by lower 
appellate court arrived at by wrongly 
placing burden of proof—Interference is 
justified. (May) 124A 
— 5.100 — Onus of procf—When gives 
rise to question of law (May) 124 C 
——Ss, 100-101 — Objection that claim 
application under S. 110-A Motor Vehicles 
Act is not maintainable is mixed question 
of law and fact (Jul) 145 B 
—S, 144—See also Constitution of India, 
Art, 226 (Nov) 231 C 








Civil P. C. (contd.) 

~—S, 144 — Person receiving benefit 
under orders of Court—Order set aside— 
Benefit received has to be restituted 
(Mar) 69 
——0O. 1,R. 10 - See Negotiable Instru- 
ments Act (1881) S. 8 (Jun) 188A 
——O. 2, R. 2 — See Ibid S. 11, Expla- 
nation 4 (Aug) 184B 
——Order 3, Rule 4 (2) — See Contract 
Act (1872), S. 171 (Dec)245A 
——O, 4, R. 1—See Motor Vehicles Act 
(1939), S. 110 A. (Jun) 140 
~Q, 6, R. 2 — Suit for ejectment and 
arrears of rent— Basis of claimtis contract 
of tenancy—Evidence about title is rele- 

vant for proof or disproof of tenancy 
(Jul) 172B 
——O. 6, R. 16—If issues are wrongly 
framed on disputed evidentiary facts not 
necessary for determination of suit—Court 
can strike them out (Jul) 172D 
——0.7, R. 7— Relief sought by plaintiff 
ascertainable from pleadings—Relief can 
be granted on alternative basis though on 
literal construction of plaint suit may 





fail. . (Aug) 191C 
——O. 7, R. 10—See Limition Act (1968), 
S. 14 ` (Dec) 248A 


——O, 14 R. 1—Issues to be framed must 
be confined to material questions of fact 


or law - (Jul) 172C 
——O, 14 R. 5—See Ibid O, 6 R. 16 

(Jul) 172D 
——O, 20, R. 12—See also Court-fees Act 
(1870), S. 11 (May) 120B 


—— 0O. 20, R, 12—Correct rate of mesne 
profits againsta person whose tenancy 
had terminated is market rental value of 
property— Controlled or standard rents 
cannot be allowed (May) 120A 
——O, 20, R. 12 — Rent agreed upon in 
compromise at'stage of appointment of 
Receiver in a case for arrears of rent and 
possession cannot be deemed to be rate 
settled down between parties for purpose 
of mesne profits (May) 120C 
——O, 21 R. 50—See Ibid O. 80 R. 1 
(Apr) 109C, D 
O. 30 R. 1 — Suit against firm for 
binding partnership property—Individual 
partners have to be joined only when they 
are to be bound personally (Apr) 109C 
—O. 30 R. 1 — Where in suit against 
partners for specific performance of con- 
tract to execute sale of partnership pro- 
perty on behalf of firm partner becomes 
insolvent, decree is binding on firm pro- . 
perty without joining Insolvency Court 
as defendant (Apr) 109D 
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Civil P, ©. (contd.) Po 
: R. 33 — See 
(1890) S. 76D . 
Civil Service Regulations. 
See under Civil Services 


CIVIL SERVICES 


Civil Service Regulation 
—— R. 441—Rule does rot confer pcwer 
on Government to retire a person 


; (Jan) 20B 
Fundamental Rules 
——R. 74—S.R. (M. P.) 17 (b) to the Rule 
— Does not permit. State Governmert to 
refer case to Medical- Board for purposes 
of invalidation—Nor does it confer pcwer 
to retire civil servant on invalid pension 
(Jan) 20C 


——O. 41 


Railways Act 
(Jun) 131D 


Constitution of India 

` ——Art. 14— See Co-opzrative Societies 
—M. P. Co-operative Societies Act (1961), 
S. 67 (2) (Apr) 86B 
——Art, 166— See also Motor Vehicles 
Act (1989), S. 64 (Mar) 71A 
—Art, 166—Order passed by authority 
having jurisdiction, but not in name of 

Governor—Not invalid on that grourd 
(Mar) 71B 
———Art. 226—Other remedy available 
— Jurisdiction under Art. 226 is not berred 
(Jan) 16C 
———Art. 226—Alternativ2 remedy opan— 
Factors to be considered in refusing 
exercise of writ jurisdiction (Apr) 97A 
———Art, 226—Disputed questions of fact 
—Parties to take recourse to ordinary 
remedy, f (Apr) 97B 
——Article 226—Alternative remedy time 
barred—No fgrouad for exercise of writ 
jurisdiction even when there is good 
ground for condonation of delay 
- (Apr) 97C 
——Art. 226—Writ pet ‘tion challenging 
order rejecting petitioner’s nominetion 
paper to contest Gram Panchayat election 
— Disputed questions cf fact will not be 
gone into (Jun) 1386A 
——Article 226—Nomination paper to 
contest election to Gram Panchayat illeg- 
ally rejected—-Petition under Article 226 
maintainable—Alternative remedy of 

election petition not efficacious : 

(Jun) 136D 
——Art. 226_ Delay in seeking remedy 
under Art. 226--Reasonable standard ‘for 
measure of (Jul) 162C 
—— Art. 226—Remedy under Art. 226 
—Availability of alternative remedy by 
way of suit (Jul) 162D 
——Art. 226—Right to maintain petition 


Constitution of India (contd.) 
under the Article envisages subsisting 
personal right in claim made by petitioner 
(Jul) 170B 
——Article 226—Jn view of remedy of 
election petition provided for under 
Section 357 (1), M. P. Panchayats Act (7 of 
1962), High Court will not exercise its 
powers under Articles 226 and 227 for 
interfering with interlocutory order 
passed during process of election 
a (Sep) 195(FB) 
Article 226—Subsequent events— 
High Court can refuse to set aside order 
which was valid and had rendered subst. 
antial justice when it was made 
- l (Nov) 231C 
— Art. 226— Disputed questions of fact 
(Dec) 248B 
— Art. 226—Quo Warranto—Election 
dispute—Alternative remedy (Dec) 248E 
——Art. 227—See (1) Civil P, C. (1908), 
S. 144 l (Mar) 69 
(2) Ibid Art. 226 (Jul) 170B 
(3) Ibid, Art. 226 (Sep) 195(¥B) 
——Art. 245—See Municipalities—C. P. 
and Berar Municipalities Act (1922) 
S. 66(2) Mar) 78 
——Art, 254—See Co-operative Societies 
—M. P. Co-operative Societies Act (1961), 
S. 67 (2) (Apr) 86A 
— Arts. 310.3811 — Compulsory retire- 
menton ground of physical incapacity 
—Amounts to punishment in absence of 
service rule permitting such retirement 
—Such premature retirement cannot be 
supported under Art, 310 (Jan) 20A 
Art. 829(b)—See Ibid Art. 226 
(Sep) 195(FB) 
Art, 866(10)—See Ibid Art. 372 - 
(Aug) 177A 
— Arts. 372, 866 (10) — Huzur Shree 
Shankar Order No, 158, D/- 5-5-1932 
authorising. charging of interest on delayed 
payment of industrial tax in respect of a 
particular individual, cannot be treated 
as ‘existing law’ (Aug) 177A 
Sch. 7 (2) List (2), State List — Entry 
17— M. P. Sinchae {Jalkar Manyatakaran) 
Adhiniyam (Act 27 of 1964) — Act not 
ultra vires (Mar) 51B 


Contract Act (9 of 1872) 
—S. 72 — Right to relief under S. 72 
extends to money paid under mistake 
when it was not due (Jul) 162A 
——S. 171— “General lien of attorneys” 
—Pronote ‘partly forming basis of suit 
delivered to Advocate—Held, he had no 
right to retain it for balance of fees 

(Dec) 245A 
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Contract Act (contd,) 
~§, 208 — Buyer’s rights siaa seller 
are not affected by termination of agency 
by latter when the fact had not come to 
his knowledge at time of the transaction 
(Aug) 191D 
S, 226—Buyer of goods by description, 
taking delivery on promise by agent that 
2e would take back part not answering 
description and pay its:value—Seller would 
2e liable to buyer on the promise 
(Aug) 191B 
S. 229 —Intimation by buyer to 
sellers agent whether intimation to seller 
(Aug) 191A 


CO-OPERATIVE SOCIETIES 


—Madhya Bharat Co-oparative Sosisties 
Act, 1954 (9 of 1955), S. 63—Act done by 
Droprietor of Bank before transfer of Bank 
to Society—Act is not related to money or 
property of Society — Act is neither mis- 
feasance nor breach of trust in relation to 
Society (Sep) 201A 
——S. 63—Registrar can order payment 
of compensation only if itis proved that 
Society suffered loss on account of act of 
Director of the Bank (Sep) 201C 
——Madhya Pradesh Co-operative Socio. 
ties Act, 1960 (17 of 4961) 
— S, 67—See Ibid; S. 77 (Jan) 16 A 
~—S, 67 (2)—Is not void as repugnant to 
S. 30, Advocates Act (Apr) 86 A 
——S.67 (2)— 
unfettered discretion on Registrar or his 
nominee (Apr) 86 B 














sive to embrace decision and award as 
well, unless otherwise expressly provided 
—— Hence decision of Deputy Registrar 
- under S, 67 is appealable under S. 77 
(Jan) 16 A 
——Wadh Pra. Co-operative Societies Rules 
(1962), Rule 41 (9)—Rejection of nomin. 
stion paper—Withdrawal by proposer or 
seconder—No ground 
(Sep) 206 


meee aall 


Court-fees Act (Tof 1870) 

See under Court fees and Suits Valua- 
tions 
COURT-FEES & SUITS VALUATIONS 


—Court.feeas Act (1870), S 11 — Suit for 
mesne profits—Defendant paying amount 
to plaintiff during perdency of suit — 
Court.fee will be payable only on amount 
ultimately decreed (May) 120B 

—Sch. II, Art. 17 (iii) — Partition suit 
—Decree against father—Minor son not 
party — Father not representing interests 
of son— Son can claim relief of declaration 


Is not invalid as conferring- 


Ss. 77 and 67 —‘Order” is comprehen-. 
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Court Fees & Suits Valuations — Court 
Fees Act (contd.) 

simpliciter and pay court-fees under Art. 

17 (iii) (Jan) 1(FB) 


Criminal Prosedure Coda (5 of 4898), 
——S. 85—See ibid S. 397 (May) LIGB 
S. 99—A Book “Agni Pareeksha’ 
giviag Jain version of Ramayan cannot 
be forfeited by State Goverament under 
S. 99-A (Jul) 152 A (BB) 


grounds that it offends Sec. 295-A, Penal 
Code—Order cannot be upheld on ground 
that book offends S. 158.A, Penal Code 
(Jul) 152D (FEB) 
S.99-B—Institution sponsoring publi- 
cation of book forfeited under S. 99-A by 
Government can challenge it by applicat- 
ion under S. 99-B (Jul) 152B (8B) 
——-S. 99-B—Religious book being for- 
feited by Government under Section 99-A, 
body owing allegiance to particular sect 
or cult is a person interested 
(Jul) 152C (EB) 
—S. 99.B—Single copy of book is pro- 
perty—Owner deprived of it by State Go- 
vernment under S. 99.A can challenge 
order under the section (Jul) 152E (FB) 
——S, 147 (2)—Mandatory injunction for 
removal of obstruction and prohibiting 
opposite party from interference with 
rights of aggrieved party — Magistrate 
can issue (Feb) 438A 
—S. 147 (2)—Order under the section 
should not be made invariably even if 
right contemplated under it exists—Magis- 
trate is not authorised to decide compli- 
ene disputes of civil nature (Feb) 48B 
—S. 245 — Order of “discharge” must 
be read as an order of “acquittal” : 
(Mar) 57B 
— 5. 867—See Evidence Act (1872), S.9 
(May) LIGA 
——S, 397 —Accused convicted at one trial 
for murder of two persons — Two consecu- 
tive sentences of imprisonment for life 
cannot be awarded (May) 116B 
——S, 415—See Ibid S. 439 (Mar) 57C 
——Ss. 439,415—Magistrate passing order 
of ‘discharge’ instead of ‘acquittal’— 
Appeal against _ order can be treated as 
revision (Mar) 57C 
——S, 491 — father’s right to custody 
being in conflict with welfare of his new 
born child—Right has to be ignored 
_ (Nov) 235 
Deed—Construction—public order to have 


legal effect must disclose authority under 
which it is made (Nov) 225B 
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EDUCATION 


Board of Secondary Education (Madh. Pra.) 
Regulations—Reg. 140—See Ibid Reg M1 


Apr 81 . 


i { Pp t 
—~-Regns, 141, 140 —In 1969 Physics sub- 
ject having only theory papers—In 1970 
that subject bifurcated in theory and prac- 
tical papers—Failed candidate allowec to 
take examination in that subject both in 
the oryand practice in 1970—Held Reg. 140 
and not Reg. 141 applies {Apr} 81 


Essential Commodities Act (10 of 1955), £. 13 
(2) (f} -Before making order under Section 
3 (2) (f) State Government must obtain 
prior concurrence of Central Government 
(Nov) 225A 

~S, 5—See Ibid S. 3 (2) (£) (Nov) 225A 
Evidence — Appreciation of — Oral State- 
ment unsupported by correspondence 
carries no weight (Jan) 32B 
-——Hvidence Act (4 of 1872), S. 3 — See 
Ibid $.9 (May) 116A 
———-Sec, 9—Identification parade not teld 
witness who deposed that he had actuelly 
caught hold of axe in accused’s hand and 
thereupon both tried to snatch it from 
each other cannot be disbelieved in that 
ground (May) LIGA 
———S. 45—Person having special know- 
ledge of market value of Land not by 
profession but by experience —Ais 
evidence may be admitted as expert 
evidence l f (Jan) 62C 
-—S, 91 — Promissory note—Suit on 
original consideration (Dec) 245B 
S. 92 — Party executing sale deed — 

Oral evidence for contradicting varying, 
adding to or subtracting from its terms 
when can be led (Jul) 172E 
———Ss, 101 to 104—See also Railways Act 
(1890) S. 78A | (Jun) 161C 
———-Ss, 101, 114—Suit on promissory note 
—Suit contested on ground of repay- 
ment — Creditor claiming to have received 
amount in settlement of previous deb-— 
Lower appellate Court holding agaiast 
ereditor on failure of creditor to establish 
previous debt—Held could 
challenged in second appeal (May) 124B 
——Ss. 106, 114 ~ Damage to goods carried 
at Railway risk—Burden is on Railway 
Administration to place material before 
Court to show thatas much care as requir- 
ed was taken by them (Jun) 131A 
——5,. 114—See (1) Ibid S. 101 (May) 124B 
(2) Ibid S. 106 (Jun) 131A 

-———-§, 116 —See (1) Civil P. C. (1908), G. 6, 
R2 (Jul) 172B 


(2) M. P. Act (1951), S. 4. 
(D) (a) 


(Jun) 142 


not be 


Fatal Accidents Act (43 of 1885), S. 1-A— 


- See (1) Motor Vehicles Act (1989), S. 110 A 


(Jul) 145C 

` (2) Motor Vehicles Act (1939), S. 110 B 
May) 113A 

—— S. 2—See Motor Vehicles Act (1939), 
S. 110B (May) 113A 


Fundamental Rules 
—See under Civil Services 


General Clauses Act (40 of 1897), S. 6 (c)— 
Right to take advantage of provisions of 
repealed statute—Right existing at date 
of its repeal is not right accrued or 
acquired—Such right is not saved under 
Sec. 6 (c) ` (May) 127 
Hindu Marriage Act (85 of 1955), S, 12 (1) 
(a) — Impotency contemplates incapacity 
to have normal sexual intercourse 

(July) 168 
Hindu Minority and Guardianship Act (32 
of 1956), S. 6—See Criminal P, C. (1898), 
S, 491 (Nov) 285 
Hindu Succession Act (30 of 1956), S. 15 
(1), (2) — Devolution of Hindu female’s 
property — Rule as to ` (June) 129 


HOUSES AND RENTS 


—Madhya Pradesh Accommodation Con- 
trol Act (44 of 1961), Ss. 12 and 18—Pro- 
tection under S, 12 (8) is not available 
unless tenant seeks fixation of provisional 
rent and deposits rent (Apr) 104A 
——S, 18—See also Ibid,S, 12 (Apr) 104A . 
——S8. 18—Sub-section (2) applies both to 


first and second parts of sub-section (1) 


(Apr) 104D 
-——S, 13 (2) — Nature and extent of fair 
rent—Enquir (Apr) 104B 
——S, 13 (2) — Dispute need not neces- 
sarily relate to rate of rent (Apr) 104G 


—Wadhya Pradesh Accommodation Gon- 
trol Amendment Act (8 of 1964), S. 2 (1) 
—Exception—"Any person”— Meaning of 

(Dec) 255 


Income-tax Act (44 of 1922),S. 10 (1) — 
Loss of cash as result of theft — Is per- 
missible deduction (Feb) 48A 
— S. 28 (1) (c) — Penalty for conceal- 
ment of income—Credit entry in account 
books of assessee — Assessee failing to 
prove source—No positive circumstances 
to infer concealment or deliberate fur- 
nishing of inaccurate particulars—Penalty 
provisions not attracted (Jan) 29 
—— S., 83 (4) — Appellate Tribunal may 
allow assessee to raise grounds not taken 
in memorandum of appeal — Tribunal 
whether precluded from adjusting tax 
liabilities of assessee (Jan) 30B 


\ 
By 


pone Aot (1922) (contd.) ; 

— Question of law — Conclu- 
sion es by Tribunal that since addi- 
tions were made to book profits in excess 
of amount of cash credits, addition of 
cash credits becomes redundant is finding 
of fact (Jan) 830A 
Income.tax Act (43 of 1964), S. 256 (1) — 
Failure to take objection to statement of 
facts when question for reference was 
drafted—Objection cannot be allowed to 
be raised before High Court (Feb) 48B 


Industrial Employment raning Orders} 
Aot (20 of 1946), S. 10 (2) — Certified 
standing eae eae clause bringing 
out differential treatment — Application 
for modification is maintainable (Apr) 93 


Interpretation of Statutes—Ambiguity in 
procedural provision — Construction ad- 
` vancing remedy to be accepted (Jan)16B 
——Every statute is prima facie pros- 
pective _ (Feb) 40B (FB) 
——Harmonious construction — Word 
“Office”—Construction of (Apr) 88A 
—— Statutory definition — Except other- 
wise required by Statute, it would mean 
and include what it ‘plainly means or 
includes (Mar) 54B 


Land Acquisition Act G of 1894), Ss. 18 

and 25 — Claim made'by Land owner in 
fa ernie of notice under S. 9 — Award 
made by judge in excess of that claim is 
' against provisions of S. 25 (Jan) 82D 


| ama 


—-Ss, 18 and 23 — Damage or loss by. 


severance injuriously affecting land in 
possession of owner — Owner cannot be 
awarded damages higher than that claim- 
ed by him in his application under S.18 
(Jan) 82G 
——S, 23 — Expert witness — Person 
having special kaowledge of market value 
of land not by profession but by ex- 
perience—His evidence may be admitted 
as expert evidence—See also 
(1) ee ae Act (1872),S. 45 (Jan) 32C 
(2) Ibid, S. 18 (Jan) 32G 
——Ss, 23 A 24 — Determination of com- 
pensation — General principles (Jan) 32A 
——S, 28—Market value— Determination 
—Frontage and back land (Jan) 32E 
——S, 28—Back Lands suitable for house 
sites — Mode of determining compensa- 


tion (Jan) 32F 
——S, 24—See ibid, S, 23 (Jan) 82A 
,——S. 25—See ibid, S. 18 (Jan) 32D 


Limitation Act (9 of 1908), Art. 96 — Suit 
for recovery of money paid under mistake 
of law—Starting point is date when mis- 
take becomes known to plaintiff 

(July) 1628 


‘Motor Vehicles Act (1989), 
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Limitation Act (86 of 1963), S. 2 (1)—See 

S. 110A . 

. (June) 140 

6 (1) — See Motor Vehicles Act 

(1939), S. 110-A (June) 140 

——S, 14 — Exclusion of time spent in 

bona fide proceedings in wrong Court 

(Dec) 248A 

—-—S. 14—For exclusion of time of pro- 

ceedings in Cou:t without jurisdiction, 

proceeding must have been in good faith 
(Dec) 248C 

Art. 22—Cause of action for claim of 

deposits by one person with another arises 

only when a demand for return of deposit 
is made (Dec) 248B 

—— Art, 24 — See Limitation Act (1908), 

Art. 96 (July) 162B 

Madh. Bha. Co-operative Societies Act (9 
of 1955) 

See under Co-operative Societies. 

Madh, Bha, Land Revenue and Tenancy Act 
(68 of 1950) 

-See under Tenancy Laws. 

Madh, Bha. Sales Tax Act (30 of 1956) 
See under Sales Tax. 

Madh. w Yamindari Abolition Act (48 of 
41954 
See under Tenancy Laws. 

Madh. Pra. Abolition 9f Propristary Rights 
(Estates, Mahals, Alienated Lands} Act 
(4 of 4954) 

See under Tenancy Laws. 

Madhya Pradesh Accommodation Contro} 
Act (44 of 1964) 

See under Houses and Rents. 

Madhya Pradesh: Accommodation Contro} 
Amendment Act (8 of 1961) 

See under Houses and Rents, 


Madh. Pra, Co-operative Societies Act (17 
of 1964) 
See under Co-operative Societies, 
Madh. Pra. Co-operative Societies Rules 
See under Co-operative Societies. 


Madh. Pra. Corporation (Mayor and 
Deputy Mayor Election) Rules (1962) 
See under Municipalities. 

M. P. General Sales Tax Act (2 of 1959) 
See under Sales Tax. 

Madh. Pra. Gram Panchayats (No-Confi- 
dence Motion against Sarpanch or Up.. 
Sarpanch) Rules (1964) 

See under Panchayats. 

M, P. Land Revenue Code (20 of 41989), 

S. 12—See ibid, S. 205 (ii) (Nov) 281B.. 

——S. 50 — See also S, 205 (ii) 

(Nov) 281B 
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M. P. Land Revenue Code (contd.) 


——S. 50 —Revision—Powers of Collector: 


(Nov) 231A 
—— 5, 59 (2) — Variation in land Revenue 
—Reassessment on diversion of land from 
agricultural to non-agricultural purpose 
(Apr) 10CA 
——S, 59 (2)— Reassessment of land 
revenue on diversion of use of land — 
Diversion effected before Code came in-o 
force — Reassessment permissible from 
date of coming into force of Code 
í (Apr) 10CB 
——S. 140 — Reassessment order has pro- 
spective effect — Date of initiation of re- 
assessment proceedings not material 
(Apr) 10CC 
——S,. 205 (ii) — A Consolidation Officer 
is a revenue officer whose order can be 
revised by Collector (Nov) 23IB 


—S, 210 — See ibid, S. 50 (Nov) 231A. 


——S, 251 — Whatever vestige of rights 
had persisted in exproprietors by virtue 
of S. 5 (e), (f) and (g) of M. P. Act (lf 

1951) is now abolished and would absol.- 

tely vest in State by virtue of S. 251 (1) 

(Oct) 209B (FB) 

Madhya Pradesh Motor Vehicles Rules 

(4940), R. 72 — See Motor Vehicles Act 

(1939), S 64 (Mar) 71A 

ere Pradesh Municipalities Act (87 of 
1964 
See under Municipalities. - 

Madhya Pradesh Municipalities (Prapars- 
tion, Revision and Publication of Elec- 
toral Rolls, Election and Sslection of 
Councillors) Rules (1962) 

See under Municipalities, 


Madhya Pradesh Panchayats Act (7 of 
4962) 


See under Panchayats. 2 
M. P. Panchayats (Election Petitions Ccr- 

rupt Practices and Disqualification for 

Membership) Rules (4962) 

See under Panchayats, 
Madhya Pradesh Panchayats Rules 

See under Panchayats, 
M, P. Sinchai (Jal Kar WManyatakaran) 
Adhiniyam (Ast 27 of 1964) — See Coa- 
stitution of India, Sch. 7 (2), List 2, 
Entry 17 - (Mar) 51B 
—-S. 8 (2), (83) — Validation of water 
rates — Notification issued in name of 
Rajpramukh prescribing water rates — 
Notification is valid (Mar) 15A 
Mahommedan Law — Guardianship — 
Minor —Representation by de facto guer- 
dian, to partition is void (Jan) 26A 
——Partition — Heirs inheriting property 
— Alienee from one co-owner of speciiic 


‘ral partition of all properties 


Mahommedan Law (contd.) 
item of property — Can file suit for gene- 
(Jan) 23C, 
Mineral Concession Rules (4960), R. 24 (3) 
— See Mines and Minerals Act (1957), 
S. 10 (3) (Mar) 75- 
——R, 38 — See Mines and Minerals Act 
(1957), S. 10 (3) i (Mar) 75 
=R, 54 — See Mines and Minerals Act 
(1957), S. 10 (8) (Mar) 75- 
Mines and Minerals (Regulation and Deve- 
lopment) Act (67 of 1987), S. 10 (3) — 
Mineral Concession Rules (1960), Rr. 24 
(3), 38, 54 — Rule 24 (8) is not ultra vires 
— Application pending on date when 
Mineral Concession Rules came into force 
— Deemed to be application made under- 
1960 rules — Application for mining 
lease not disposed of within 90 days. 
deemed to have been refused under S. 24 
(3) — Appeal not filed within two months. 
of communication of refusal is time barred 
(Mar) 75- 
Motor Vehicles Act (4 of 1989), S. 47 (3)— 
See ibid, S. 57 (8) (July) 170A (EB). 
——S, 57 (3) — Application for grant of 
new route permit cannot be’ entertained 
without first passing Order under S. 47 (8) 
and inviting fresh applications for the 
route (July) 170A (EB)- 
——S, 64 — M. P. Motor Vehicles Rules- 
(1940), R. 72 — Grant of permit by: State 
Transport Authority — Appeal against— 
Minister of State (Home) (Madh. Pra.) can- 
entertain it ; (Mar) 71A 
——S. 64 — Grant of permanent stage- 
carriage permit—Apveal against, accom- 
panied with application for ad interim 
injunction — Appellant holding tempo-. 
rary permit for same route and plying. 
bus subsequent to filing of appeal — 
Appellate. authority granting stay against 
operation of permanent permit on date- 


‘of expiry of temporary permit — No~- 


violation of rule of restoring status quo 
ante (Mar) 71C. 
——Ss, 68E and 68F (1) — Applications. 
for temporary permits under S. 68F (1). 
on basis of note’ in approved scheme- 
which provided for extra buses to clear 
extra trafic during peak seasons etc. — 
Note invalid being contrary to S, 68E 
(Mar) 76: 

——S, 68F (1)—See Ibid, S. 68E (Mar) 76- 
——S. 96— Defence by insurer not falling, 
under section cannot be raised 

(Tuly) 145A. 
—— 8S. 96 (2) — Absence of negligence on 
part of insured—Insurerfcan raise defence, 
provided that right has been reserved by- 
policy (Jan) EB (EB) 


i 
10. Subject Index, A. I. R. 


Motor Vehicles Act (contd.) 
—- S. 110-A — Application under — 
Applicant being minor on date of acci- 
«dent — He is entitled to exclusion of time 
‘upto date of attainment of majority 
(June) 140 
S. 110 A — Application for compen. 
‘sation for death by accident by father of 
-deceased— Application enured for benefit 
“Of persons enumerated in S. 1-A of Fatal 
Accidents Act — Application deemed to 
-þe on behalf of mother also who was legal 
their — Application held maintainable 
i July) 145C 
—-S, 110 B — Amount to be paid by 
‘insurer — Tribunal is required to base its 
award on finding of negligence of insured 
(Jan) 5A (FB) 
——S, 110-B— Award of Claims Tribunal 
— Amount of compensation determined 
‘in—Insured is bound by award and liable 
to pay total amount minus amount speci- 
fied as payable by insurer (Jan) 5C (EB) 


—S. 110-B — ‘Just compensation’ — 
‘Claims Tribunals have to apply principles 
‘from English and Indian decisions under 
Fatal Accidants Act as far as applicable 
(May) 118A 
——-S. 110-B --‘Just compensation’—Pecu- 
‘niary loss to claimant should be ascertain 
-ed by balancing loss to him of future pecu- 
niary benefits and any pecuniary advan. 
‘tage which comes to him from whatever 
<source (May) 118B 
—S. 110-B — Amount of compensation 
— Determination — No hard and fast rule 
‘possible (July) 145E 
——S. 110-B — Negligence of driver — 
‘Driver owes duty of care to pedestrians 
-and duty is higher when pedestrians are 
-children of tender age - (Nov) 238A 
——S. 110-B — From its very nature it 
is always an uncertainty in making award 
of damages for non-pecuniary damage 
(Nov) 238B 
S. 110. D—Claims Tribunal granting 
compensation in lump sum at flat rate 
without making deduction for uncertain- 
ties of life of claimant — No interest 
should be granted by appellate Court 
(May) 118C 
— S. 110.D — Quantum of damages — 
High Court can interfere with inordi- 
nately high award by Claims Tribunal 
! (Nov) 238C 
—-S. 116 — Heavy vehicles having no 
horn — Road closed for heavy vehicular 
traffic — Held that not ‘blowing horn and 
entering cross-road at uncontrollable speed 
-amounted to rash and negligent driving 
l (July) 145 
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MUNICIPALITIES 


—G. P, and Berar Municipalities Act (2 of 
4922), S. 66 (2) — Imposition of Octroi — 
Modification of maximum rate fixed by 
earlier rnle—Mode (Mar) 78 
—Madhya Bhart Municipal Corporation 
Act (28 of 4956), S. 23 (1), Explanation — 
Terms of office of Mayor and Deputy 
Mayor — Section 23 (1) is directory and 
not mandatory (Dec) 248A 
——S. 23 (4) — Outgoing Mayor seeking 
to be elected for next-following year 
(Dec) 248C 
——S. 33 — Meeting to elect Mayor or 
Deputy Mayor — Out-going Mayor, seek- 
ing to be re. elected cannot preside 
(Dec) 248D 
——S, 188 — Corporation cannot seize 
goods before demand for toll or cess is 
made and not met (July) 166B 
——S. 294 (1) (a) and (b) — See Ibid, 
. ) (Oct) 216B 
—S, 294 (1) (a)—Lessee of land belong- 
ing to corporation cannot avoid statutory 
responsibility of attaching copy of lease- 
deed along with application for approval 
of site (Oct) 216A 
——Ss, 295 (8) and 294 (1) (a) and (b)—A 
deeming sanction is contemplated under 
S. 295 (3) only in case of application for 
permission to build under S. 294 (1) (b) 
and not for approval of site plan under 
S, 294 (1) (a) ' (Oct) 216B 
—- S. 295 (8)—For availing benefit of 
deeming sanction it could not be contended 
that exception is not applicable because 
possession of land was not with corporat- 
ion but with applicant. (Oct) 216C 
——S, 872—Section is not restricted to 
inspection and valuation of unauthorised 
constructions only (Jul) 166A 


—Madh. Pra, Corporation {Mayor and 
Deputy Mayor Election) Rules (1962), 
R. 2 (d) — See Municipalities — M. P, 
Municipal Corporation Act (1956), S. 33 
(Dec) 248D 
——R. 6 — See Municipalities —- M. P. 
Municipal Corporation Act (1956), S. 38 
(Dec) 248D 
—WMadh. Pra. Municipalities Act (37 of 
4961), S. 187, (8) — See Ibid. S. 318 (1) 
(Mar) 57A 
——Ss. 313 (1); 187 (8) — Construction 
without permission punishable under Sec. 
187 (8)—Magistrate can try offence under 
Sec. 313 (Mar) 57A 
—M. P., Municipalities (Preparation, Revi- 
sion and Publication of Elestoral Rolis, 
Election and Selection of Council) ors) Rules 
(4962). Form 1V (as amended by Notifn., 
Bhopal dated 18-12-1965) — Nomination 
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‘Municipalities — M. P. Municipalities (Pes- 
paration, Revision and Publication cf 
Electoral Rolls, Election and Selection ef 
Councillors) Rules (contd.) 

“paper which mentions ward number alore 

‘without mentioning name of ward is im- 

‘valid (Jul) 176 

Natural Justica—Order imposing interest 

on delayed payment of tax is quasi 

judicial and cannot be passed without 
shearing assessee (Aug) 177B 

Negotiable Instruments Act (26 of 1884), 

‘Ss. 8 and 78—Rules embodied in sections 

<do not apply to instruments which devolve 

tby operation of law or are assigned 


(Jun) 133A 
——S, 78—See Ibid. S. 8 (Jun) 132A 
PANCHAYATS 


—WMedhya Pradesh Gram Panchayats (N3- 
confidence Motion against Sarpanch or 
Up.Sarpanch) Rules (1964), R, 3 (2) — Sub- 
stantial compliance — Secretary’s -failuze 
to state hour of receipt of notice of nd- 
«confidence motion and failure. to gire 
acknowledgment of receipt do not aftest 
validity (Sep) 204B 
——Rule 7—Secretary being uncooperat- 
ive, Presiding Officer can himself draw 
ap minutes of meeting duly called for 
passing no-confidence mction (Sep) 204C 


——~—Madhya Pradesh Panchayats Act (7 of 
4963), S. 2 (XXV)—See Ibid. S. 24 (2) 


(Apr) 8&B 
——S, 17—See also Constitution of India, 
Art, 226 (Jun) 136D 


——17 (1) and (2) — Sub-sec, (1) enun- 
erates disqualifications disentitling perscn 
‘to be elected a Panch etc. sub.section 
(2) speaks of disqualifications for elected 
manch to cease to be one (Jun) 18€B 
~———S, 17 (1), CL (i) — Misappropriation 
of amonnt receive as Sarpanch bf 
Gram Panchayat is not disqualification 
for rejection of his nomination papsar 
under CI. (i) (Jun) 18€C 
~——Ss, 193and 21- One month prescribed 
under Section 19 (2)—Date of declaration 
of co-option or appointment of members 
whichever is later is starting point 
. (Nov) 22EA 
~- S. 19 (1)—Sarpanch—Election of — 
Meeting called by Panchayat and Social 
Education Organiser is valid (Nov) 22&C 
——3s. 19 (2) and 21—M. P Panchayat 
‘Rules, R. 80 (as amended in 1967) - Newly 
elected Panchas enter upon their offce 
with effect from date of first meeting of 
‘Gram Panchayat fixed under S, 21 recd 
‘with Section 19(2) — Notice of electicn 


Panchayats—M. P. Panchayats Act (contd.) 
of Panchas put on notice board of 
Panchyat’s office, suficient compliance 
with R. 80, (Apr) 838A 
——S. 20—See Ibid S, 21 (Apr) 88B 

-——§, 21—See also (1) Ibid S. 19 : 
(Nov) 228A 

(2} Ibid S, 19 (2) 

(Apr) 83A 
——Ss, 21,20, 22—New Sarpanch enters 
upon his office not by virtue of declaration 
of result of election but on his election 
being notified under Section 20 (Apr) 88B 


——S. 22—See also Ibid S,21 (Apr) 88B 
——S, 22 (8)—Order under, must be 
notified to parties before it comes into 
effect (Apr) 88C 
——S, 24— Rule 3 of Rules framed there- 
under—Notice of motion of no-confidence 
— Reason that ‘Panchas have no. confidence 
in Sarpanch sufficient compliance with 
rules (Apr) 838G 
——Ss. 24 (2) and 2 (xxv)—Meeting for 
passing no confidence against Sarpanch 
presided over by Naib Tahsildar ap- 
pointed by prescribed authority is not 
defective (Apr) 88B 
——Section 24 (as amended by Act 3 of 
1970)—Motion of no confidence against 
Sarpanch passed by ten Panchas out of 
Eighteen is duly passed (Sep) 204A 
——S, 26—Notice of resignation of Panch 
addressed to Sarpanch and left in his office 
—Substantial compliance of S. 26 

(Apr) 88D 
— S. 357(1)}—See Constitution of India, 
Art, 226 (Sep) 195 (FB) 


—Madhya Pradesh Panchayats (Election 
Petitions,’ Corrupt Practices and Disqua- 
ification for Membership) Rules (1932), 
R, 22—See Constitution of India, Art. 226 
(Apr) 97A; 

(Sep) 195 (RB) 


—Wadhya Pradesh Panchayats Rules, 
R. 78 (4)—Notice cf -meeting—To be 
delivered and not despatched five clear 
days before meeting _ (Nov) 228B 
——R. 78 (18) and (17)—Rules cannot be 
struck down on ground that secrecy is 
not preserved. unless they are shown to 
be in contravention of Constitution or 
of law. (Nov) 228D 
——R. 80 (as amended in 1967)— See 
Panchayats—M. P, Panchayats Act (1962), 
S. 19(2) (Apr) 88A 


.U. P. Panchayat Raj Act (26 of 1947)—Ss. 


19(2),2L—Rules under Rr. 78, 79 Meeting 
for election of Saroanch can be called by 


. “property” within S. 
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Panchayats — y. P. ' Panchayat Raj Act 
kii(contd.) - 

“prescribed authority”, who is “Panchayat 
and Welfare Officer,” (Sep) 207 
——S, 21—See Ibid. $. 19 (2) (Sep) 207 
——Rules under, R. 78—See Panchayats 
—U. P. Panchayat Raj Act (26 of 1947), 
S. 19 (2) (Sep) 207 
——Rules under, R. 79—See Panchayat 
—U. P. Panchayat Raj Act (26 of 1947), 
S. 19 (2) (Sep) 207 


Partition Act (4 of 1893), S. 4—Suit for 
* partition—Partition being inconvenient or 
destructive of intrinsic value of property 
— Duty of Court, indicated 
Partnership Act 9 of (1932), Ss. 14 and 15 
—Only property answering description in 
S, 14 is partnership property—Principles 
of co-ownership cannot apply to such pro- 
perty (Apr) 109B 
——S, 15 - See Ibid, S. 14 (Apr) 109B 
Payment of Wages Act (4 of 1936), S. 2 
(vi) — Wages — Definition — Anything 
agreed to be given in kind—Value of, falls 


within definition. (Mar) 54 A 
Penal Code (45 of 1880), S. 279 
See Motor Vehicles Act (1939), S. 116 

(Jul) 145 D 
—S. 302 See Criminal P. C. (1898), 
S. 897 (May) 116 B 


——S, 304 A See Motor Vehicles Act 
(1939), S. 116 (Jul) 145 D 
Police Act (5 of 14861), S. 42 
Police Officer though on dutv cannot 
claim protection for acts in excess of his 
power (Oct) 219 B 
Provincial Insolvency: Act 5 of 1920), 
S. 2 (1) (d) oes eae is not 
2 (1) (d 
(Apr) 109 A 
Railways Act 9 of, (4890), S. 76D 
— Breach of covenant by contracting 
Railway — No liability of delivering 
Railway—Court will! not mould reliefs 
when suit was not maintainable against 
contracting Railway for want of notice 
under S. 77. (Jun) 131 D 
-— Ss. 76-D and 77 — Suit for damages 
to consignment carried by more than one 
Railway — Notice must be separately given 
to each of them (Jun) 181 E 
—— S., 77—See also Ibid, S.76D 
(Jun) 181E 
——S. 77—Suit for, damages— Goods 
despatched in N W T ‘wagon durirg rains 
— Water tight wagon is not to be under- 
stood as guarantee that it is actually so 
(Jun) 131 B 
a 78-A—See also Evidence Act (1872) 
S. 106 ~~ - (Jun) 181A 





(Jan) 23B° 
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Railways Act (contd.) 

—Sec. 78—A suit for E EEA 
of proof is on plaintiff to establish that 
loss occurred during transit of wagon on 
delivering Railway (Jun) 131C 


SALES TAX 


—WMadhya Bharat Sales Tax Kot (30 of 
4980), S. 17—See Civil P. C. (1908), S. 9 
(Dec) 254(8B} 
—M. P. General Sales Tax Act. 1958 (32 of 
1959), Ss. 2 (1) and (j), 7.8 (1)—Assessee- 
engaged in dehusking paddy into rice and 
other grains into dal and thereafter selling. 
them— Levy of tax under S, 7 read with 
S. 8 (1) is legal (Mar) 74 
——S.7—See ibid, S. 2 (1) & (J) (Mar) 74 
-—S, 8 (1)—See Ibid, 8. 2 (1) & (J) 
E (Mar) 74 


Specific Relief Act (i of 1877), S.42-- Dec- 
laration as to plaintiff’s liability to pay 
only particular sum as rent for past occu. 
pation of building— Does not relate to legal 
status’ or “right to property” (Mar) 65% 
Specific Relief Act (47 of 1968) S. 42— See 
Tenancy Laws—M. B. Zamindari Aboli- 
tion Act (1951), S. 38 (Sep) 200- 


States Reorganization Act (87 of 1958). 
S. 51 (2)—President’s Order under date 
28-11-1968— Gwalior Bench—Writ peti- 
tion challenging action of University 
located at Jabalpur by which petitioner 
was aggrieved—Case cannot be said te- 
arise out of Revenue district of Gwalior 
merely because petitioner was posted at 
Gwalior— Gwalior Bench cannot entertain 
petition (Jan) 15 
S,51 (2)—Notifications under—Trans- 
fer of appeal from Gwalior Bench te 
Indore Bench prior to issue of Notifica.- 
tion—Transferee Bench not deprived of 
power of hearing appeal even after its 
becoming permanent (Feb) 40A( FB}. 


TENANCY LAWS 


—Madhya Bharat Land Revenue and 
Tenancy Act (66 of 1950). S. 86 — See 
Tenancy Laws—M. B. Zamindari Aboli- 
tion Act (1951), S. 38 (Sep) 200 
—WMadhya Bhart Zamindari Abolition Act. 
(43 of +954), S.88—Composite application 
under Section read with Section 86 of 
M. B. Land Revenue and Tenancy Act; 
praying for mutation of applicant asipucca. 
tenant made—Revenue authorities cam , 
enquire whether applicant had become- 
pucca tenant—He need not first go to 
Civil Court to obtain such declaration 
(Sep) 206: 





Subjec: Index, A. LR. 1971 Madhya Pradesh - oe 13 


-—— Madhya Pradesh Abolitien of Proprie- 
tary rights (Estates, Mabals; Alienated 
ands) Act (4 of 1951), S. 3 See also (1) — 
M. P. Land Revenue Code (1959) S. 251 
: © (Cet) 209B (£B) 
—- (2) Ibid. S. 88 i (Mar) 59 (EB) 
—S. 3 read with Ss. 4 (1) (a) and 5 ()— 
Effect of these Provisions stated .’ 
(Cct) 209A (FB) 
——S, 4—See alse M. P. Land: Revenue 
‘Code (1959) S. 251 (Əct) 209B(FB) 
` —Ss. 4 (1) (a) and S. 5 (a) — Evidence 
Act (1872), S, 116 — Proprietor of village 
easing Abadi land — On coming into 
force of 1951 Act Abadi land vested in 
‘Government—Tenant can challenge title 
of proprietor —As land vested in Govern- 
ment ex-proprietor or his successor can- 
mot evict tenant (June) 142 
—~S, 5—See'M, P, Land Revenue Code 
(1959),5,251 °°." (Oct) 209B (FB) 


——S. 5 (a)—See Ibid, S. 4 (1) (a) 
(June) 142 

= 5 (f)—See Ibid, S. 3 read with.S. 4 

1) (a) (Dct) 209A (EB) 


iS: 17 (a) (c) (iv) —See Ibid, S. 33 

(Mar) 59 (FB) 
——S, 24—See Ibid, S. 33 Oe) 59 (KB) 
——Ss. 26 to 28—See Ibid. S. 3 

(Max) 59 (FB) 
— Ss. 33, 3, 17 (a) (c) (iv), 24 and 26 to 
28—Scheme of Act —Vesting of proprie. 
tary rights in State free of all encum. 
rances—Effect of | 
Windhya Pradesh Abolition of Jagirs and 
Land Reforms Act (11 of 1£52); Sch. Para 6 
{as made applicable by S,4 of Madhya 
Pradesh Swatwadharik Achikar Sampatti 
{41 of 1965) — Executive must calculate 
compensation ‘according to Para 6 and 
not on basis of new formula which it 
considers suitable. ` (May) 119 


ey 


(Mar) 59 (FB) 


Torts— Malicious prosecution — Proof — 
absence of: reasonable or probable cause 
(Oct) 219A 


—— Negligence on the part of driver — 
Burden of proof — Application of the 
maxim “res ipsa loquitur” (Jan) 5D fey 
Transfer of Property Bei (4 Of 1882), S. 
—Doctriue of lis pendens applies to a 
for specific performances of contract to 
execute sale deed in respect of land: 
(Apr) 109E 
——S, 180 -Claim of coparcéners based 
on promissory note — Brothers claiming 
that their sisters had verbally transferred 
their interest in money-lending includ- 
ing promissory note — Held, that it 
was conveyance and not a surrender 
by. sisters — Under S. 180 it could not be 
eifected by parol (June) 133B 
Trusts Act (2 of 1882), S. 6 — Trust in 
favour of Society by proprietors of Bank 
how created (Sep) 201B 
——S, 23—See Co-operative Societies — 
M. B. Co. operative Societies Act (1955), 
S. 68 | (Sep) 201A 
U. P. Panchayat Raj Act (26 of 1947) 
See under Panchayats. 
Vindhya Pradesh Abolition of Jagirs and 
Land Reforms Act (44 of 1952) 
See under Tenancy Laws. 
Words and phrases — ‘Case’ meaning of 
Seé States Reorganisation Act (1956), 
S. 51 (2) ° (Jan) 15 
“Election” —Meaning of — See Con- 
stitution of India, Art. 226 (Sep) 195 (£B) 
— Word “Office” — Meaning of — See 
Interpretation of Statutes (Apr) 884, 
——'Order—See Co-operative Societies— 
M, P. ee a Societies Act (1961), 
s 77 (Jan) 16A 
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Diss. = Dissented from in; Not f. Not followed in; Over. = Overruled in; Revers. = Reversed in. 


AIR 1951 Madh B 67=52 Cri L J 214, Kaluram v. 
State of Madhya Bharat — Diss. A I R 1971 
Orissa 91 (FB) (Apr). 

AIR 1952 Madh B 58 = 1952 Cri L J 574, Hari 
Narain v. Rani Devi — Diss. AI R 1971 All 
188D (Mar). 

AIR 1957 Madh B 190 = 1956 Madh B L f 1297, 
Vishwanath v. Amarlal — Diss, AI R 1971 
Delhi 120A (May). 

AIR 1960 Madh Pra 157 = 19€0 Cri L J 618, Moti 
Miyan v. Commr., Indore Division, Indore — 
Diss. AIR 1971 Ker 162B (June). 

(1961) Misc. Petn. No. 263 of 1961, D/. 26-10-1961 
(Mach. Pra.) — Revers, A I R 1971 Madh Pra 
170A (FB) (July). 

(1961) M. P. No. 254 of 19€0, D/- 24-1-1961=1961 
M P L J (Notes) 110, Ramranjan Singh v. 
State of M. P. — Over. A I R 1971 Madh Pra 
209B (FB) (Oct). 

AIR 1961 Madh Pra 247=1961 Jab L J 862, Ram- 
chandra v. State of M., P, — Over. AI R 1971 
S C 1762F (Sep). 

AIR 1961 Madh Pra 289 = 1961 Jab L J 786, 
Dukhooram v. Co-op. Agricultural Associa- 
nea ES — Diss. A I R 1971 Mad 815 
(July). 

(1962) M, P. No. 302 of 1961, D/- 93-1-1962—1962 
MPL J (Notes) 86, Raja Ram v. State of 
Me oe AIR 1971 Madh Pra 209B (FB) 
(Oct). 

(1962) Misc, Petn. No. 250 cf 1962, D/- 11-12-1962 
(Mach. Pra.) — Revers. A I R 1971 Madh Pra 
170A (FB) (July). 

(1962) C. S. A. No, 310 {of 1960, D/- 27-9-1962 
(M, P.)—Revers. AIR 1971 SC 77 (Jan). 

AIR 1962 Madh Pra 19196] Jab L J 987, Dr. Om 
Prakash Mishra v. National Fire and General 
Insurance Co. Ltd. — Diss. A I R 1971 Punj 
144A (Mar). 

AIR 1962 Madh Pra 183 = 1962 Jab L J 475, 
Ahmadnoor v. State of M. P.—Diss. AIR 1971 
Ker 162B (June). 

1962 (1) Cri L J 817 = ILR (1962) Madh Pra 740, 
State of Madhya Pradzsh v. Shantilal Daya- 
shankar—Diss. AIR 1971 Guj 148 (June). 

(1968) Misc. Petn. No. 408 cf 1962, D/- 28-2-1963 
(Madh. Pra.) — Revers. AI R 1971 Madh Pra 
170A (FB) (July). 


(1963) Misc. Petn. No. 184 of 1963, D/- 31-8-1960% 
(Madh. Pra.) — Revers. A I R 1971 Madh Pra. 
170A (FB) (July). 

(1964) Misc. App. No. 20 of 1964, D/- 27-8-1964- 
(Madh, Pra.) — Revers. AIR 1971 SC S74A. 
(May). 

(1965) L. P. A. No. 24 of 1962, D/- 9-7-1965 (M.P.)- 
Revers. AIR 1971 S C 920 (May). 


(1965) Misc. Petn. No. 510 of 1964, Dj- 6-7-1965. 
(Madh. Pra.) — Revers. A I R 1971 Madh Pra. 
170A (FB) (July). 


AIR 1965 Madh Pra 194 = 1965 M P L J 321.. 
Moharmurari v. Kusumkumari — Diss. A I Ri 
1971] & K 31A (Feb). 


(1966) Criminal Revn. No. 56 of 1966, D/- 28-9-. 
1966= 1967 Jab L J (SN) 48, State of M. P, vu 
Sk. Ramzan — Over. A I R 1971 Madh. Pra, 
43A (Feb) - 


(1966) L. P. A. Nos. 3 and 4 of 1964, D/- 3-5-1966 
(Madh. Pra.) — Revers. AIR 1971 SC 1041B 
(June). f 

(1966) Misc. Petn. No. 303 of 1966, D/- 15-12- 196€: 
(Madh. Pra.) — Revers. A I R 1971S C 2127 
(Oct). 

1966 MP L J (Notes) 95, R. C, Tandon v. Dy. 
Registrar Co-operative Societies, Indore —- 
Revers. AIR 1971 S C 517B (Mar). 

AIR 1967 Madh Pra 237 = 1967 MP LJ 32, Pur-. 
shottam y. Ramcharanlal — Diss. AI R 1971 
Raj 38B (Feb). ; 

(1968) Criminal Appeals Nos. 64 and 182 of 1966,. 
Dj- 28-2.1966 (Madh. Pra.) — Revers. AJ R 
1971 S C 1857 (Sep). 


(1968) Cri. App. No, 143 of 1966, D/- 1.5-1968. 


(M. P.) — Revers, A I R1971 SC 778A, B, D 
(Apr). 

(1968) 69 I T R 514 (Madh. Pra.), Commr. of- 
Incomé-tax, M. P. v. Rajkumar Singh Hukum- 
chandji—Revers. AIR 1971 S C 1454 (Aug). 


(18969) First Appeal No. 16 of 1963, D/- 19-4-196% 
(Madh. Pra.), Yemunabai Reshimwale v, 
Municipal Corpn., Indore — Over. AIR 1971 
Mach Pra 40A (FB) (Feb). 

(1989) M. P. No. 101 of 1969, D/- 16.4.1¢6¢; 
(Madh. Pra.) — Partly Revers. A I R 1971 S Œ 
1986A (Oct). 
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‘ATR 1971 MADHYA PRADESH 1 
: (Y 58 C 1) 
FULL BENCH | 


BISHAMBHAR DAYAL, C. J; 
P. K. TARE AND A. P. SEN, JJ. 


Santoshchandra and others, Aprel- 
Jants v. Smt. Gyansundarbai and others, 
Respondents. 


First Appeal No. 149 of 1967, D/-25-2- 
1970, decided by Full Bench on Order 
of Reference made by P. K. Tare end 
Shiv Dayal, JJ., D/-3-12-.1969, 


Court-fees and Suits Valuations — 
Court-fees Act (1870), Sch. Il, Art.- 17siii) 
—Suit for declaration without consequ2n- 
tial relief—Partition suit—Decree against 
father — Minor son not a party — Father 
not representing ‘interésts of son — Son 
can claim relief of declaration simpliciter 
and pay court-fees under Art. 17(iii). 


- The minor scn. of a person. who 
claims to have received some property 
from his. grandfather. by virtue of a 
family arrangement and whose interests 
cannot have been represented by his 
father in a partition suit between his 
father and grandmother and who was 
not impleaded as a party, is not’ bound 


by the. partition decree obtained by hiş- 


grandmother against his father. Con- 
sequently it is. not necessary. for him to 


~ have the -decree set aside and he can 


claim the relief of declaration simpli- 
citer without seeking the relief of in- 
‘junction for restraining the grand- 
mother from Claiming — partition. Case 
law reviewed. (Paras 8, 17) 


Cases Referred: . Chronological 


(1967) ATR 1967 Madh Pra’ 221 
(V 54) = 1967 MPLJ 242 (SB), 
Baldev Singh v. Gopal Singh 

i 7 1 


Paras 


DN/DN/B537/70/YPB/C . 
: 1971 Madh. Pra/l I G—30 


(1966) AIR 1966 Madh Pra 169 
(V 53) = 1964 MPLJ 553, . 
Komalata Dutta v. Ishwar Indus- 
tries Ltd. l .1, 12 
(1964) AIR 1964 Madh Pra 9 
(V 51) = 1963 MPLJ 717, Badri- 
lal Bholaram v. State of M. P. 


(1957) 1957 MPLJ 46 = ILR dae” 
Nag 878, Dipchand Balchand v. 
State of M. P.- 1, 12 

(1946) AIR 1946 Nàg 30 (V 33) = 
ILR (1945) Nag 975, Ratansingh 
. v. Raghuraj Singh 1, 10, 15 

(1938) AIR 1938 Nag 183 (V 25)= 
ILR (1939) Nag 373, Dattaji 
Parashramji Patil v. Mst. Bhagi- 
athi 1, 9 
R. K. Pandey, for Appellants; Y. S, 

Dharmadhikari, for Respondents. 


TARE, J.:— This case had been re- 
ferred for opinion to this Full Bench 
on the assumption that .there appears 
to be a conflict of views between the 
Special Bench case of Baldeo Singh v. 
Gopal Singh, 1967 MPLJ 242 = (AIR. 
1967 Madh Pra 221) (SB) on the one 
hand and the other earlier Division 
Bench cases, namely, Dattaji Parash- 
ramji Patil v. Mst. Bhagirathi, ILR 
{1939) Nag 373 = (AIR 1938 Nag 183), 
Ratansingh v. Raghurajsingh, ILR (1945) 
Nag 975=(AIR 1946 Nag 30), Dipchand 
Balchand v. State of M. P., 1957 MPLJ 
46, Badrilal Bholaram v. State of M. P., 
1963 MPLJ 717 = (AIR 1964 Madh Pra 
9) and Komalata Dutta v. Ishwar In- 
dustries Ltd., 1964 MPLJ 553=(AIR 1966 . 
Madh Pra- 169). At the outset we may 
observe that there’.is no such conflict 
of views and the Special Bench case of 
1967 MPLJ 242 = (AIR 1967 Madh Pra 
221) (SB) (supra) is distinguishable on 
facts. However, we propose to answer 
the question of court-fees that arises for 
consideration in: the present case. 


e 
2M.*P. [Prs 2-7] 


2. The Division Berch has not fram- 
ed any- question on which our opinion 
is sought. We would frame the ques- 
tion later. The necessary facts in order 
to appreciate the question are as 
follows: One Jethmal, who owned the 
suit property which was his exclusive 
and self-acquired property, died on 3-3- 
1947 leaving behind his widow — Mst. 
Jhannobai, who herself having been 
one of the defendants. died during the 
pendency of the suit. Jethmal had ad- 
opted Tekchand alias Chandmal as a son 
during his lifetime. In addition Jeth- 
mal left behind a daughter, by name, 
Smt. Gyansundarbai. Tekchand’s wife, 
Mst. Tarabai,. was also’ impleaded as a 
party. These three persons are defen- 
dant-respondents, Smt. Gyansundarbai 
having been impleaded in’ place of her 
mother, Mst. Jhannobai. During Jeth- 
mal’s lifetime he had made a family 
arrangement whereby an amount of 
Rs. 12,000/- was paid tə her and the rest 
of the property was given to Tekchand 
. and the three sons of Tekchand, who are 

‘defendant No. 2 and >vlaintiff-appellants. 


3. The further facts are that as there 
were disputes between the adopted son, 
Tekchand and the adoptive mother, Mst. 
Jhannobai, she filed Civil Suit Ne. 34-A 
of 1959 for partition and separate pos- 
session of her share despite the fact 
that Jethmal during his lifetime had 
made a family arrangement. A preli- 
minary decree was passed in her favour 
on 27-3-1962 and subsequently it was 
made final on 19-11-1962. It is not dis- 
puted that the said decree has been ex- 
ecited fully and Smt. Jhannobai and 
Tekchand have been placed in posses- 
sion of their respective shares. i 


4. On 14-3-1963 the present appel- 
lants, who all are ` sons of Tekchand, 
fled the present suit for a declaration 
and injunction contending that they are 
not bound by the decree for partition 
_ passed in Civil Suit No. 34-A of 1959. 
According to them, the family arrange- 
ment effected by Jethmal during his life- 
time was a complete partition and they 
(plaintiffs). and their father, Tekchand 
had been allotted the property in lieu 
of their share in the joint family pro- 
perty which Jethmal had received in a 
partition between himself and his other 
brothers. For this reason it was con- 
tended that Tekchand could not ‘have 
represented his minor sons in the parti- 
. tion suit and his sons got the property 
from their grandfather Jethmal in their 
‘own right. It wes also contended that 
as a result of the partition between 
Jethmal and his brothers, he held the 
family property as his separate property 
and in addition he also held self-acquir- 


ed property, which is the subject-matter ` 


of the suit, The title of the plaintiffs 
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having accrued in pursuance of the 
family arrangement during the lifetime 
of Jethmal, the plaintiffs derived their 
title independently and in no sense could 
Tekchand represent the plaintiffs in the 
partition suit between himself and Mst. 
Jhannobai. On these allegations the 
Plaintiffs sought the following reliefs: 
“The plaintiffs, therefore, pray that it 
be declared that the defendant No. 1 
(Smt. Jhannobai now represented by 
Smt. Gyansundarbai) had no right what- 
soever to the two houses mentioned in 
para 2 above and the decree obtained by 
the defendant No. 1 in Civil Suit No. 
34-A of 1959 is not binding on- the plain- 
tiffs and is illegal and ineffective and in- 
operative so far as the plaintiffs are con- 
cerned, and she be restrained by an in- 
junction from claiming partition of the 
same in the decree in Civil Suit No. 
34-A of 1959, dated 23-7-1962, of the 
Court of the Additional District Judge, 
Betul”. 
The plaintiffs valued the suit for pur- 
poses of jurisdiction at Rs. 11,000/-. In 
respect of declaration they paid court- 
fees of Rs. 20/- under Art. 17(iii) of 
Schedule II of the Court-fees Act, and 
for the purposes of injunction, they paid. 
the court-fees of Rs. 45/- on a valuation 
of Rs. 450/-. The total court-fees paid 
was Rs. 65/-. 


5. During the pendency of the suit 
in the trial Court the plaintiffs made an 
application for deletion of the relief of 
injunction when the question of court- 
fees being inadequate was raised by the 
defendants. The suit was contested by 
Smt. Jhannobai and subsequently by her 
daughter, Gyansundarbai. The other 
two defendants, who are parents of the 
appellants, took no interest in the con- 
duct of the suit. 


6. The trial Judge instead of decid- 
ing the questions of court-fees, limita- 
tion and untenability of the suit as pre- 
liminary issues purported to decide | 
those questions along with merits of 
the case. This misconceived step has 
resulted in complicating the matters. 
However, this Court can adopt the pro- 


7. The trial Judge by order, dated 
14-7-1966, rejected the appellants’ ap- 
plication for permission to amend the 
plaint by deleting the relief of injunc- 
tion. In that view of the matter, the 
trial Judge held that the question of 
ecourt-fees will be governed by S. 7(iv) © 
(ce) of the Court-fees Act and the plain- 
tiffs will be required to pay court-fees 
on the relief of injunction, namely, on 
the value of the property at Rupees 
11,000/-. The plaintiffs in the presenf 
appeal have challenged this order of the 
trial Judge and also have contended that 
the court-fees paid on the plaint would 
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be sufficient. We may observe that the 
question of payment of court-fees on the 
memorandum of appeal has not keen 
raised and moreover, the Taxing Officer 
having accepted the court-fees and not 
having referred the queszion for decision 
by the Division Bench, the said quesczion 
would not at all arise for consideration. 
But the only question would be regerd- 
ing the sufficiency of court-fees paid on 
the plaint. In the light cf these facts we 
would frame the question for considera- 
tion as follows:— 


“Whether the minor sons of a person 
who claimed to have reczived some pro- 
perty from their grandfather by virtue 
of a family arrangement and whose in- 
terests could not have keen represerted 
by their father in the partition suit be- 
. tween the father anc the father’s 

mother and contend that they are not 
bound by the partition decree are re- 
quired to seek the consequential relief 
of having the decree set aside and to 
pay court-fees on the consequential re- 
lief under Section 7(ix) (c) of the 
Court-fees Act, or whether they zan 
continue the suit by payment of court- 
fees necessary for a declaration under 
Schedule IJ, Art. 17(iit) of the Court- 
fees Act, and for injunc-ion under Sec- 
tion 7(iv) (d) of the Court-fees Act.” 


8 At this stage we may note thar it 
fs necessary for the Division Bench frst 
to dispose of the questior. of amendment 
of the plaint wherein the appellants pray 
for deletion of the relie? of injunction. 
That may be for the purpose of avcid- 
ing the payment of cotrt-fees on che 
relief of injunction valuec. at Rs. 11,0€0/- 
by the trial Judge. . But, we feel taat 
our opinion is called for on this aspect 
of the case. In this connection it is to 
be noted that as per th= plaintiffs’ al- 
legation the plaintiffs do not allege tnat 
they got the family property as copar- 
ceners so that their father, Tekchend 
could act as manager of the joint Hirdu 
family. Their specific allegation is that 
their grandfather held some exclus_ve 
self-acquired property and some other 
property which he received in partit:on 
between himself and his brothers and 


which became his sepazate property. 
during his lifetime he zave the suit 
property to the plaintiffs and thəir 


father. As such, the plainciffs claimed to 
have received that property along with 
their father, but independently of him. 
Therefore, the plaintiffs claimed the pro- 
perty in their own right and not by way 
of inheritance or survivorship. That, in 
our opinion, is the distinguishing fea- 
ture and from this point of view, the 
plaintiffs can claim that they are rot 
bound by any partition cecree obtained 
by their grandmother against their 
father. It was necessary for the grand- 
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mother to have impleaded the present 
plaintifis as well. That not having been 
done and the plaintiffs not being bound 
by that decree, it is not necessary for 
them to have that decree set aside and 
they can claim the relief of declaration 
simpliciter. 


9. So far as this contention of the 
appellants is concerned, it, in our 
opinion, is amply borne out by a series 
of decisions of this Court. We may 
advert to the pronouncement of a Divi- 
sion Bench of the Nagpur High Court, 
presided over by Sir Gilbert Stone, 
C. J. and Digby, J. in ILR (1939) Nag 
373 = (AIR 1938 Nag 183) (supra), 
where it was held that in a suit where 
the declaration prayed for, if given, in- 
volves the granting of the consequential 
relief, such as the cancellation of a docu- 
ment or the avoidance of a decree, the 
plaintiff will be deemed to have prayed 
for the consequential relief and the suit 
will fall under Section 7(iv) (c) of the. 
Court-fees Act, and will not be govern- 
ed by Art. 17(iii) of Schedule IL. 

10. In ILR (1945) Nag 975 = (AIR 
1946 Nag 30) (supra), Niyogi and J: Sen, 
JJ. held that where a suit had been 
brought by the legal representatives of 
a deceased debtor who was a party to 
an agreement under the Debt Concilia- 
tion Act, 1933, which in view of the 
provisions of that Act had the force of 
a decree of a Civil Court, the legal re- 
presentatives, if they wanted to have 
that agreement set aside, were required 
to avoid the agreement and to pay ad 
valorem court-fees under Section 7(iv) 
(c) of the Court-fees Act and not under 
Art. 17(iii) of Schedule II. 


11. In 1964 MPLJ 553 = (AIR 1966 
Madh Pra 169) (supra), decided by Naik 
and Bhargava, JJ., the facts were that 
a decree had been passed against the 
plaintiff's husband on a mortgage and 
the mortgaged property had been sold. 
After the death of the original judg- 
ment-debtor, his widow brought a suit 
claiming a declaration that the sale of 
the suit property did not confer any 
right on the purchaser and also prayed 
for the perpetual injunction restraining 
the defendant from disturbing her pos- 
session. The declaratory relief was 
valued at Rs. 20,000/-, on which court- 
fee of Rs. 20/- was paid. The relief of 
injunction ‘was valued at Rs. 200/- and on 
that court-fee of Rs. 20/- has been paid, 
on the premises that the plaintiff was 
already in possession of the property. . 
However, the learned Judges constitu- 
ting the Division Bench held that the 
plaintiff could not have claimed the 
relief of declaration simpliciter without 
having the decree set aside. In that 
view she was required to pay ad valorem 
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of Art. 17, Schedule IL of the Court- 


fees Act. 


15. This proposition of law was ac. - - 


cepted by the majority of Judges in 
the Special Bench case of 1967 MPLJ 
242 = (AIR 1967 Madh Pra 221 (SB)) 
(supra), wherein they specifically relied 
on the Division Bench case of ILR 1945 
Nag 975=(AIR 1946 Nag 30) (supra). 


. Thus, the majority view. in the Special 


Bench case is not at all contrary to the 
long accepted view of this Court. ` But, 
however, on the special facts of that case 
learned Judges - constituting the 
majority view held that the. plaintiff 


. could claim a declaration simpliciter and 


accordingly pay court-fees under Art. 17,- 
Schedule II of the. Court-fees Act. The 
reasoning of the learned -Judges ` was 


Law the manager of .a_ joint Hindu 
family has no power: to alienate the in- 
terest of-a, coparcener without. his con- 
sent in the absence of antecedent debt 
or legal. necessity.- Therefore, although 
under some other Schools of Hindu Law 
such . alienation . might be voidable, yet . 
under the -Benaras School the’ . initial 
power to effect an alienation not being 


there, the coparcener would not at..all ` 


be bound. by any such -alienation and if 
a decree. be passed against the manager . 
without impleading the copdrcener, the 
manager not being able to represent the 
coparcener, the latter would not be re- ` 
quired to have such a decree. set aside 


- and he can sue for a declaration simpli- 


citer without having the decree set 
aside. . -As such, in our opinion, the 
Special Bench ‘case is distinguishable on 
facts and, in our view, it has not depart- 
ed from the long accepted view of 
this ‘court. ` : ; 


16. Further we may Jare ‘that the © 
question whether the proviso to Sec- 
tion 42-of the: Specific Relief Act would 
be a bar to the tenability of-a suit 
framed for declaration. simpliciter, would. 
be another aspect that may have to be 
considered -by the Division Bench after 


‘deciding the question of amendment of. 
We refrain from expressing’: `` 


the plaint. 
any opinion on that aspect. But, in . 
our. opinion, as the appellants are — 
not ‘required to have the“ partition 
decree: ‘set. aside in view of the clear. 
plaint allegations, their suit. _for a 
declaration simpliciter without ‘seeking 
the relief of injunction is tenable and if 
the matter were confined to this ‘aspect 
alone;” we are of the view that’ 
court-fees paid by them under Art. 17- 
(iii), Schedule II of the Court-fees Act, 
is sufficient. The trial- Judge -had re- 
jected. the appellants’ prayer’ for- per- 
mission to amend the plaint by deleting 
We’ are _ not 
called upon to. decide that matter. . It 


the ` 
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is for the Division Hench to pass the re- 
quisite order. ; 


17. Therefore, we answer the qves- 
tion posed above by stating that the ap- 
pellants are not required to seek the re- 
lief of injunction and as such, they are 
mot required to pay court-fees either 
under Section (iv) (c) or under S=c- 
tion 7(iv) (d) of the Court-fees Act, end 
the court-fees' paid by them under 
Schedule II Art. 17 (iif) is sufficient. 
This opinion does not aifect the qu=s- 
tion of tenability of the suit relating to 
the bar -provided by the proviso to S2c- 
tion 42 of the Specific: Felief Act. 

Reference answered 
accordingly. 
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Mise. First Appeal No. 53 of. 1965, D/- 
8-11-1969, from order of Motor Accidents 
Claims Tribunal Indore, D/-31-10-1964; 

(A) Motor Vehicles Act 11939), S. 11¢-B 
— Award of claims Tribunal—Amount to 
be paid by insurer — Tribunal is required 
to base its award on ss of negligerce 
of the insured. 

Before compensation can ‘be awarded to 
the claimant from the insurer there must 
be a finding of negligence on the part of 
insured as makes him liakle in torts. I£ 
the insured is not liable zhen insurer is 
also not liable. From the mere statutory 
requirement of insurance taere can be 10 
inference of absolute liability independent 
of proof of negligence. 
the Act do not lay down affirmatively that 
negligence must be proved before the in- 
surer is held liable to pay the claimant 
compensation. But that is so: because tae 
Act is not intended to substitute the lew 
of torts in its application zo the cases of 
accidents. - (Paras 23, 24, £5) 

(B) Motor Vehicles Act ‘1939), S. 96:2) 
— Grounds of defence available to insurer 
— Absence of negligence >n the part of 
insured — Insurer can raise the defence, 
provided that right has been reserved by 
the policy. 


The insurer may resist a claim proceed- 


Ings in two ways: (a) that insurer is not - 


liable although the insured may be liabie; 


and (b) that the insurer is not liable be- - 


cause the insured is not liable. Section 36 
(2) limits the defences available to the in- 
surer under the first head, but not under 


the second. The insurer cean in the name - 
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of the insured raise every such defence as 
the insured can raise including absence of 
negligence provided he has reserved that 
zieht by policy. AIR 1959 SC v bees 


(Para 27) 

mio) Motor Vehicles Act (1939), S. 110- B 
— Award of claims Tribunal — Amount 
of compensation determined in — Insured 
is, hound by award and liable to pay total 
amount minus amount specified as payable 
by insurer. 

All claims by third parties against the 
insured as well as the insurer must be 
settled: by the claims Tribunal. The clai- 
mant has the right to claim compensation 
not only from the insurer but also from 
the insured in a claim proceeding under 
Ch. VIII of the Act. In that case the in- 
sured is bound by the award made under 
Section 110-B and jis liable to pay the 
total amount of compensation determined 
in the award which for the practical pur- 
poses means the total amount minus that 
amount specified as payable by the in- 
surer. (Paras 28, 29,°30) 

(D) Torts — Negligence on the part of 
driver — Burden of proof — Application 
of the maxim “res ipsa loquitur”. 


In actions for negligence the legal 
burden of’ proof rests on.the claimant. 
But barring exceptional cases it may not 
be possible for the claimant to know what 
precisely led to the accident. It may 
peculiarly be within the means of know- 
ledge of the driver or the owner. This _ 
hardship to the claimant is relieved by 
the application of the. maxim “res ipsa 
loquitur” which is.a rule of evidence. 
There are certain happenings which do not 
occur normally unless there is negligence. 
Therefore, in the case of such happenings 
the claimant is entitled to rely upon the 
mere happening of such accident as evi- 
dence of negligence. The defendant can- 
not escape liability by preferring hypo- 
thetical explanations of the accident how- 
(Paras 37, 39) 
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Y. S. Dharmadkikari Amicus Curiae. 

SHIV DAYAL J.:— This is an appeal 
under Secticn 110-D of the Motor Vehi- 
cles Act, 1939, (hereinafter called the Act), 
from an award of the Motor Accidents 
Claims Tribunal, Indore. 


2. On April 26, 1963, at about 4 p. m. 
Rajendra Kumar, a koy of 7 years, was 
. sitting on the pathway a few yards away 
from the highway, on the outskirts of 
village Jamli, where he lived. with his 
father, Parasram ‘respondent No. 1). The 
boy was answering tke call of nature. In 
the meantime, a passenger bus, M. P. E. 
3564, belonging to Mangilal (appellant) 
and driven by Kale Khan (respondent 
No. 2) came on the wrong side of the road 
and ran over the boy causing severe in- 
juries to him, which resulted in his instan- 
taneous death. 


3. Parasram lodgec a claim for Rupees 
20,000/- before the Claims Tribunal con- 
stituted under Section 110 of the Act 
against Mangilal, Kale Khan and the 
Indian Merchantile Insurance Co. Ltd., 
(respondent No. €, hereinafter called the 
insurer) on the allegation that the bus was 
driven at a high speed and that the acci- 
dent was due to negligence of the driver. 
Mangilal and Kale Khan resisted the claim 
in a joint written statement. The insurer, 
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- with whom the owner was insured against 


third party risks, also resisted the claim 
by a separate written statement. 

4. The Tribunal found that Kale Khan 
was driving the bus as the employee of 
Mangilal and that he was driving the bus 
negligently and at an excessive ‘speed and 
thereby caused the death of Rejendra 
Kumar. Accordingly he made an award for 
ne 2460/- and costs in favour of the peti- 

oner. 


5. Aggrieved by the award, Mangilal 
preferred this appeal challenging, inter 
alia, the finding of the Tribunal on the 
question of negligence. Initially, Dixit, 
C. J., sitting singly, heard the appeal and 
then referred it to the Division Bench of 
himself and Pandey, J. It appears that a 
preliminary point was raised whether it 
was at all necessary to go into the ques- 
tion of negligence in this case and whe- 
ther the liability of the insurer was not 
absolute. Dixit, C. J., framed the ques- 
tion in these words:— 

“Whether in compensation proceedings 
under Sections 110-A and 110-B of the 
Motor Vehicles Act, 1939, (hereinafter re- 
ferred to as the Act), the Claims Tribunal 
ïs required to base its award with regard - 
to payment of just compensation on the 
finding that the accident of the nature 
specified in S. 110-A of the Act was a 
Tesult of negligence on the part of the 
owner or driver of the vehicle.” 


He wanted to answer the question in the 
negative and chose to express his opinion 
rather elaborately, which will appear 
from the following narration contained in 
his own words. After stating the provi- 
sions contained in Sections 94, 95(1) and 
96(2), he says:— 

“No motor vehicle can be used in a 
public place, unless there is in force in 
relation to that use of that vehicle a 
policy of insurance complying with the 
requirements of Sec. Q5..sscnccccesees These 
provisions ensure that third parties who 
suffer on account of the use of the motor 
vehicle would be able to get compensation 
for injuries suffered The em- 
phasis is on compensation in respect of ac-. 
cidents of the nature specified in sub-sec- 
tion (1) of S. 110 arising out of the use of 
the motor vehicles.............++ The Tribunal 
Se bevaseoneses Sou is not concerned in any way 
with accidents arising out of the use of 
motor vehicles in relation to which there 
is no insurance policy against third party 
TISKScvedcevesiewess The expression ‘the Claims 
Tribunal shall specify the amount which 
shall be paid by the insurer” occurring in 
Section 110-B..............5 abundantly shows 
that in proceedings before the Claims Tri- 
bunal it is only the liability of the insurer 
that is determined and there is no ques- 
tion. of determining the liability of any 
other person for payment of compensation 
E E E This lability to pay compensa- 
tion is independent of any negligence or 
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wrongful act in the use of vehicle It 
arises under the terms of insurance con- 
tract and by virtue of the provisions of 
the Motor Vehicles Act rezerred to earlier. 
It is well settled that actions for money 
payable by terms of concract, actions in 
quasi contract, actions in equity and ac- 
tions under statute are not actions for 
damages and are independent of any tort 
Sese .....» Ihe total amount of compersa- 
tion that an insured person can get is 
dependent not on the degree of negligeace 
in the use of the vehicle ar on the pari of 
the person who has received an injury out 
is really dependent on the suffering caused 
to him, the expenses incurred by him in 
treatment and on the loss of earning caba- 
city after the accident.......cseses S. 118-B 
does not in terms say that it is only wien 
negligence on the part of the driver is 
established that compensation can be 
AWALCEM. .caccceeecceucece The Hability to pay 
compensation being thus absolute end 
statutory, all that the claimant, who. nas 
right to compensation, has to establish is 
that the use of the vehicle insuréd against 
third party risks resulted in the death of, 
or injuries to, the person concerned.......+ 
Under Section 96(2) of tha Act, an insu- 
TANCE COMPANY...cccerceoceeeess cannot raise a 
dispute about the quantum of compensa~ 
tion. It cannot avoid its lbility for pey- 
ment of compensation to a third party on 
, the ground of negligence either on 
the part of the driver of the vehicle or 
the person suffering. See B. I. G. Insu- 
rance Co. v. Itbar Singh, AIR 1959 3C 
1331. If the main contesting party before 
the Claims Tribunal is the insurance com- 
pany and it can contest the claim only 
on the grounds specified in Section 96¢2),. 
then it follows that the question of negli- 
gence in the use of the vehicle in no way 
enters in the determinaticn or award of 
compensation by the Claims Tribunal.” 
Pandey, J., did not agree with him in this 
opinion, but they agreed with each otter 
to refer the appeal to a larger Bench. It 
is thus that this appeal is before us. 


6. It seems to us quite clear that the 
problem referred is solved as soon as the 
fundamental concept anc incidents of 
motor vehicles insurance, particularly in- 
surance against third party risks, are ficst 
borne in mind and then tke provisions of 
the statute are examined tc ascertain their 
object, purpose and effect. 


7. With the increase fn the use of 
motor vehicles as a means of public and 
private transport on road, and its poten- 
tiality to endanger life and property, a 
complex form of insurance known as 
“motor vehicles insurance” became evoly- 
ed. Initially, motor vehicles insurance was 
a kind of property insurance for the pur- 
pose of indemnifying the owner of the 
vehicle against loss or darmage to it and 
its accessories through eccident. Than 
arose the necessity of relief against per- 
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sonal injuries to the owner and also the 
person or property of third parties using 
the road. Thus came into being the com- 
prehensive policy. In this way, the motor 
vehicles insurance provided for protection 
of the owner of the vehicle against loss of 
three kinds: (1) Against loss or damage 
to the vehicle and its accessories; (2) 
against personal injury to the owner; and 
(3) against loss arising from liability for 
death or injury caused to third parties or 
for damage to their property. 

8. Regarding the third species of pro- 
tection, the insurance policy is a contract 
of indemnity under which the insurer 
agrees to reimburse the assured to the ex- 
tent of the amount of damages which the 
latter may become liable to pay for the 
death or injury to a third party, or 
damages to his property caused in an ac- 
cident. This is and has always been un- 
doubted law. It is stated in 32 Halsbury 
(Simonds) 354:— 

“In its main features a contract of 
motor insurance is a contract of indem- 
nity: British Cash and Parcel Conveyors 
Ltd. v. Lamson Store Service Co. Ltd., 
1908-1 KB 1006 at page 1014; Weld Blun- 
dell v. Stephens, 1919-1 KB 520 at p. 529 
=1920 AC 956. This means that, so far as 
concerns the insurance of the car as 
an example of property insurance or the 
insurance of third party liability (whether 
limited or general) as an example of 
public liability insurance, the ordinary 
principles of these classes of insurance are 
applicable. ci 
It is stated in Preston and Colinvaus on 
Law of Insurance (2nd Edition) at 
page 4:— 

“Indemnity, it has been said, is the con- 
trolling principle in insurance Law: Cas- 
tellain v. Preston, 1883-1 QBD 380 at 
pave 386 and by reference to that princi- 
ple a great many difficulties arising on 
insurance contracts can be settled. Except 
in insurance on life and against accident, 
the insurer contracts to indemnify the 
assured for what he may actually lose by 
the happening of the events upon which 
the insurer’s liability is to arise, and in no 
circumstances is the assured in theory en- 
titled to make a profit of his loss. 1883-1 
QBD 380 at p. 386 (supra) and Matthey 
v. Curling, 1922 AC 180. It is not 
however on such consideration as public 
policy or the prevention of crime that the 
principle of indemnity is based; it derives 
from the intrinsic nature of the bargain.” 


9. At one time, .the legality of insu- 
rance against third party risks was in 
doubt. But in Tinline v. White Cross In- 
surance Association, 1921-3 KB 327 its 
validity was established. Even so, the 
third party had no right under the law to 
obtain the benefit of the insurance. The 
third party, being not a privity to the con- 
tract of insurance, had no right to the in- 
surance money either under the common 


, 
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law or in equity. The third party could 
not sue the insurer directly nor indirect- 
ly in the name of the assured, to compel 


the insurer to pay the insurance money to - 


him. The reason was that under the 
common law, a stranger to a contract 
could not sue upon it. In England, the 


Third Parties (Rights against Insurers) - 


Act, 1930, was enacted to confer on third 
parties rights against insurer of third party 
risks in the event, of an assured becoming 
insolvent and certain’ other events. > But 
this Act could not: come to the aid of a 
person injured by an insolvent whose 
vehicle was not insured. To meet that 
situation, the Road Traffic Act, 1930, was 
enacted. It prohibits the use of a motor 
vehicle on a road, -unless the owner or 
other person using it takes a policy of in- 
surance or gives security against liability 
to third parties. Yet. another lacuna was 
detected.. The insurer. ‘and the insured 
could, while satisfying the requirements of 
the compulsory insurance, introduce sti- 
pulations in the policy, breach of which 


`~ would render it void and by this device 


the insurer could ‘escape liability to third 
parties. Therefore, the Road Traffic Act, 
1934, was passed to prevent the insurer 
from escaping the liability under the in- 
surance policy by compelling him to satisfy 
the judgment obtained against the assur- 
ed, and also by rendering ineffective cer- 


tain clauses in the policy which may be 
avoiding the liability arising 


aimed at 
under it. 


10. In our country, before July T, 1946, 
(on which date Chapter VIII of the Motor 
Vehicles Act, 1939, came into force) the 
legal position was the same as obtained in. 
England before 1930. The case of B. I. G. 
Insurance Co. v. Janardan, AIR 1938 Bom 
217, serves as an illustration. In that case, 
a motor bus overturned because of negli- 
gent driving of the driver. A. passenger 
in. the bus sustained injuries to which he 
succumbed. The: legal representative’ of 
the deceased passenger sued the owner, 
the driver and the insurance’ company. 
The person who was driving the bus had 
obtained it on hire purchase. The claim 
was dismissed on the ground that the in- 
demnity undertaken by: the insurer was 
for the benefit of the insured but not for 
the benefit of any passenger, and that the 
passeriger or his legal representative being 
a stranger to the contract could -not sue 
the insurer for money payable under the 
policy, s: 


-11. For the sake of brevity, we shall 
hereinafter use the word “claimant” for 


Ota third party” injured in an accident 
- arising out of a motor 


accident, or his 
legal representative, in the case of his 
death. at os ar. 
12. The provisions of Chapter VIII of 
the Act, particularly Sections 94 to 96, 


were modelled on the English statute to . 


meet social needs for which the three 
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above said Acts -were made in England. 
The objects were: (1) to enable a claimant 
to recover whatever sum he is in law en- 
titled, despite the inability of the owner 
or the driver to pay; (2) to prevent the 
insurer from escaping liability on the 
ground of breach, on the part of the in- 
sured, of any term of the contract; and 
(3) to entitle the claimant to recover com- 
pensation directly from the insurer. 


- 13. Section 94 makes it imperative that 
there must be an insurance policy in re- 
lation to a motor vehicle before it can 
be used or allowed to be used in a public 
place. The law thus created compulsion 
for insurance against third party risks. 
` 14. Section 95 lays down the require- 
ments of insurance policies, particularly 
prescribing the minimum pecuniary limits 
for which a vehicle must be insured, and 
also the limits of liability of the insurer. , 
“15. Section 96 deals with the obligation 
oi the. insurer to` satisfy a judgment 
against the insured in-respect of third 
party risks, the limits of such liability and 
other incidental matters. a i 

16. Section 97 enacts the rights of third 
parties against the insurer on insolvency 
oi the insured. - - : 

17. Section 98 casts a duty'on a person 
against whom the claim is made to give 


18. Section 103 sets out. the effect of a 
certificate of insurance,” 2 

19. Section 96 is a substantive provi- 
sion which declares the liability: of the in- 
surer to pay the claimant directly. It 
enacts that the insurer is bound to pay to 
the person entitled to the benefit of a 
decree against the insured as if the in- 
surer is the judgment-debtor in respect of 
the liability. To this -extent alone the 
right of the claimant is enlarged: Se- 
eondly, the section prescribes the limit. of 
the insurer’s liability which does not ex- 
ceed the sum assured payable. under the 
policy, as read with Section 95. This point 
is fully discussed in-Manjula Devi Bhuta 


. V. Manjushri Raha, 1968 Acc CJ 1 (MP). 


Where the sum assured is not specified in 
the insurance policy, or the specified sum 
is less. than the. sum payable under Sec- 
tion 95(2) of the Act, the maximum liabi- 
lity will be that as-laid down -in Sec. 95 
(2). But if the sum specified ‘in the in- 
surance policy as payable thereunder, ex- 
ceeds the sum as fixed under Section 95(2), 
the maximum liability shall be the sum 
specified in the policy. Thirdly, it ex- 
haustively enumerates the grounds of 


‘defence, available to the insurer to avoid 


his liability to satisfy a judgment against 
the insured. One thing to be particularly 
noted is that-the provisions of Section 96 
relate to the liability of the insurer which 
arises only when the insured has incurred 
liability but not independent of it. 


20.- It is thus seen from the above pro- 
visions that: (1) A claimant is entitled to 
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recover from the insurer the amount of 
compensation which he is in law entitled 
to obtain from the insured, subject to he 
statutory limits of liability of the insurer. 
(2) Insurance against third party risks is 
compulsory which securés payment to he 


claimant against the insolvency or liquida- 


tion of the insured. (3) The insurer can- 
not escape liability under the policy on 
the ground that because of breach of eny 
term of the contract on the part of “he 
insured, the claim of third party was not 
covered, or, otherwise, the insurer is en- 
titled to avoid the policy. But these p-o- 
visions do not go beyond this. They leave 
untouched the question: what would make 
the insurer liable to pay the insurance 
money to the claimant. To put it differ- 
ently, they lay down when the insurer is 
liable and to what extent he is liable, but 
not what makes him liable. We skall 
leave this topic here for a moment end 
first turn to-the remaining sections of this 
Chapter. 


21. Sections 110 to 110-F were intro- 
duced in the Act by the Motor Vehicles 
(Amendment) Act (No. 100) of 1956. Prior 
to their enactment, in every case a clai- 
mant had to sue the insured in the C-vil 
Court, and notice had to be given to the 
insurer if the claimant desired to avail 
himself of the benefits of Section 96 of the 
Act. The legislature then decided to sub- 


stitute the ordinary remedy of a civil suit, 
by a special remedy which is summary in - 


nature. Section 110 provides for the con- 
stitution of a Claims Tribunal and confers 


jurisdiction on it to adjudicate upon clams ` 


for compensation in respect ‘of accidents 
Involving death or bodily injuries to per- 
sons arising*out of the use of motor vehi- 
cles. Section 110-A provides for the pro- 
cedure for setting up a claim for comper-.sa- 
tion. Section 110-B relates to an award 
of the Claims: Tribunal after giving. the 
parties an opportunity of being heard and 
after enquiry into the claim. Sec. 11)-C 
. deals with the procedure and powers of 
the Claims Tribunal. Subject to any rules 
that may be made in that behalf, the Tri- 
bunal may follow such summary prcce- 
dure as it thinks fit. Section 110-D pro- 
vides for an appeal from the award made 
by the Claims Tribunal. Sec. 110-E pro- 
vides for recovery from the insurer of 
compensation money awarded by the Tri- 
bunal, as arrears of land revenue. Sec- 


tion 110-F excludes, where a Claims. Tri- - 


bunal has been constituted for any area, 
the jurisdiction of the Civil Court to ən- 
tertain any question relating to any cleim 
for compensation which may be adjudi- 
cated upon the Claims Tribunal for tnat 
area. The Civil Court is debarred from 
issuing any injunction’ in respect of sny 
action taken or to be taken by or before 


the Claims Tribunal in respect of a elem: 


for opena ne: 
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22. An award under Section 110-B has 
three components: (1) It determines the 
amount of compensation which appears to 
the Tribunal to be just; (2) it specifies the 
person or persons to whom compensation 
is to be paid; and (3) it specifies the amount 
which shall be paid by the insurer. Now, 
to specify the limit of liability of the in~ 
surer, the Tribunal will have to go back 
to the substantive provisions contained in 
Section 96. It is clear that these provi- 
sions merely substitute a summary remedy 
for civil suits and for adjudication of 
claims before the Motor Accidents Claims 
Tribunal, instead of the Civil Court, in res- 
pect of personal injury in accident arising 
out of the use of the motor vehicle. These 
provisions do not lay down the criteria or 
ingredients of liability which will entitle 
the claimant to compensation. 


23. From the above resume of all the 
sections contained in Chapter VIII of the 
Motor Vehicles Act, it must be said, in 


- short, that Sections 94 to 96 provide for 


compulsory insurance of a motor vehicle, 
before it can be used on a public road; 
lay down the liability of the insurer to 
pay to the claimant directly; when there 
is a decree or judgment of the Court and 
also fix.the limits of pecuniary liability of 
the insurer in certain cases. Sections 110 
to 110-F lay down the procedure for en- 
forcement .of the substantive rights of the 
claimant as-enlarged and circumscribed by 
Section 96. As provided in Section 110-B, 
the Accidents Claims Tribunal shall in its 
award determine the total amount of com- 
pensation and then specify the sum which 
shall be paid by the insurer. And, by 
virtue of. Section 110-E, the latter sum is 
recoverable from the insurer as arrears of 
land revenue. However, the ingredients 
of the liability of the insurer are nowhere 
provided in this special statute. Neces- 


‘sarily, therefore, that aspect of the matter 


will be governed by the general substan- ‘ 
untouched by 
this special law. We have already shown 
that it is on the contract of indemnity 
that the insurer is liable to pay compen- 
sation. only if the insured is liable to pay 
damages to the claimant. If the insured 
is not liable, then the insurer is also not 
liable. In other words, the ‘liability of 
the insurer depends upon the liability of 
the insured.. Now, the liability, direct or 
vicarious, of the owner of a-motor vehi- 
cle involved in an accident resulting in 
injury to, or death of, a third party, to 
pay damages arises from the law of 
Under that law, negligence of the 
owner or driver is the sine qua non for 
such liability. So was held in Shri Ram 
Pertap v. Punjab Roadways, Ambala, 
AIR 1962 Punj 540; State of Punjab v. 
V. K. Kalia, 1968 Acc CJ 401 = (AIR 
1969 Pun} 172); Nesterezuk v. Mortimore, 
1969 Acc CJ 204 (Australia H. C.) and 
Narottam Dass v. General Manager, 
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Orissa Road Transport Co. Ltd., 1969 Acc 
CJ 327 (Orissa). 


24. From the mere statutory require- 
ment of insurance, witaout which a vehi- 
cle cannot be used, there can be no infer- 
ence of absolute liability, independent of 
proof of negligence. We have already 
stated the object and effect of compul- 
sory insurance. 


25. It is true that the provisions of 
the Motor Vehicles Act do not lay down 
affirmatively that negligence must be 
proved before the insurer is held liable 
to pay the claimant compensation, but 
this is because the Act is not intended to 
substitute the law of torts in its applica- 
tion to the case of an accident. 


26. A flood of light is received în a 
comparison of the case of an accident in 
an area for which a Claims Tribunal has 
not been constituted under Section 110 
of the Act, with the case of an accident 
in an area for which there is a Claims 
Tribunal. In the former case, the claim- 
ant has to obtain: a decree for damages 
against the insured from the Civil Court 
to be able to recover the amount from the 


insurer; such a decree can be passed only- 


if the insured is found liable, directly or 
vicariously, on the ground of negligence, 
but not otherwise. In the latter case, al- 
though the claimant makes a claim before 
the Tribunal, the substantive law which 
_ governs the rights and liabilities of the 
parties is the same for both the proceed- 
ings. It eannot be accepted that in ‘the 
former case damages zannot be decreed 
without proof of negligence because the 
suit is before the civil Court, while in 
the latter case compensation will be 
awarded even without roof of negligence 
merely because the proceeding is before 
the Tribunal. The same substantive 
rights and liabilities must govern both 
the cases, although the procedures may 
er. 


27. Itis an argument that negligence 
of the insured is irrelevant in a claim be- 
fore the Tribunal against the insurer be- 
cause under Section 96(2) of the Act, the 
defences ópen to the insurer are limited 
to those enumerated in that section. In 
our view that is not so. The insurer may 
resist the claim against him in two ways: 
(1) That the insurer is not liable although 
the insured may be liable; and (2) that 
the insurer is not liable because the in- 
sured is not liable. Under the first head, 
the insurer is entitled to escape liability 
by saying that the policy is void because 
it was obtained by the insured on a false 
representation or non-disclosure of a ma~ 
terial fact; or that the policy was can- 
celled before the accident; or that there 
has been a breach of a specified condition 
of the policy being one of the conditions 
enumerated in the section. The insurer 
is debarred from raising any other ground 
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of defence to avoid his liability, if the 
insured is found to have incurred the 
liability. Under the second head, the 
insurer can plead that there was no negli- 
gence on the part of the insured, to show 
that the insured incurred no liability so 
that the insurer’s liability under the con- 
tract of indemnity does not arise. The 
insurer is entitled to raise all such pleas 
in defence as the insured can take to show 
that he (the insured) has not incurred the 
liability. This the insurer can do, as of 
right, in the name of the insured, provid- 
ed that right is reserved in the policy. 
Section 96(2) has nothing to do with the 
second head of defences. All that Sec- 
tion 96(2) does is that it debars the in- 
surer from taking up any defence, other 
than those enumerated in it, to show that 
the insurer is not liable although the in- 
sured has incurred liability. This posi- 
tion is plain enough and is fully support- 
ed by the following observations in AIR 
1959 SC 1331 (supra):— 

“The insurer has the right, provided he 
has reserved it by the policy, to defend 
the action in the name of the assured 
and if he does so, all defences open to 
the assured can then be urged by him 
and there is no other defence that he 
claims to be entitled to urge. He can 
thus avoid all hardship, if any, by pro- 
viding for a right to defend the action in 
the name of the assured and this he has 
full liberty to do.” 


28. It is a further argument that the 
insured is neither a party to the proceed- 
ing before the Claims Tribunal, nor can 
there be any adjudication against him in 
tke award made by the ‘Tribunal, and. 
that being so, the question of negligence 
cannot be tried. As we read the provi- 
sions of the Act and the rules made there- 
under, we must hold that the insured is 
a necessary party, that he is bound by 
the award; and that he is liable to pay 
the amount of compensation minus that 
sum which the Tribunal specifies as the 
share payable by the insurer. The pro- 
visions contained in Sections 110 to 110-F 
enact complete procedure for the trial of 
claims, and determination of compensa- 
tion. Under the Madhya Pradesh Motor 
Accidents Claims Tribunal Rules, 1958, 
made under Section 111-A of the Act, an 
application’ for claim is to be made in 
Form A (under Rule 3). The owner, the 
driver and the insurer have to be im- 
pleaded as “opposite party” and notice 
has to be issued to them under Rule 7. 
If the opposite party does not appear, the - 
proceedings can be ex parte. The oppo- 
site party can file written statement and 
produce evidence. Similar provisions are 
made in the Rules made, for instance, in 
Delhi, Bihar and Bengal. 

29. As already pointed out, In its 
award the Tribunal determines not only 
the person or persons to whom compen- 
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sation shall be paid, but also the amoant 
of compensation to which he or they are 
entitled. Who is to pay the amount so 
determined? The insurer is to pay only 
that much which is seperately specified 
as payable by him. If the insurer is 
liable to pay the entire amount, -ther it 
is the end of the matter. But if che 
amount specified, which saall be paid by 
the insurer, is less than the amount of 
compensation so determined, then neces- 
sarily it is the insured who has to pay the 
balance and no one else conceivahly. 
When the Tribunal is required to deter- 
mine the amount of compensation, it is 
not possible to think that the legislatire 
wanted such determination in vacuo, that 
is, without contemplating who will ray. 
And, if the only purpose was to determine 
such compensation as was payable by the 
insurer, then the words “determining the 
amount of compensation which appears to 
it to be just”, in Section 210-B, would be 
otiose because, then the orly requirements 
of the award would have been (1) to spe- 
cify the person or persons to whom ccm- 
pensation shall be paid, and (2) to specify 
the amount which shall be paid by the 
insurer. 


30. We have not the slightest doubt, 
after a close examination of the scheme 
and the provisions of Chapter VIII, that all 
claims by third parties against the insur- 
ed as well as the insurer must be settled 
by the Claims Tribunal. We will row 
examine this aspect by another approéch. 
If the Claims Tribunal is not to deter- 
mine the liability of the insured, it must 
necessarily follow that the third perty 
will have to sue the owner in the civil 
Court for that portion of the compersa- 
tion money awarded by the Tribrnal 
which the insurer is not liable to ray. 
Firstly, this will mean multiplicity of pro- 
ceedings which is contrary to the po-icy 
of the law, particularly waen it will drive 
the third party to a seccnd proceed:ng. 
The object of introducing the provisions 
contained in Sections 110 to 110-F was 
to provide a speedy and summary rem2dy 
- to the third party. It méy be mentioned 
here that in introducing Bill No. 57 of 
1955 of the Motor Vehicles (Amendment) 
Act No. 100 of 1956 in the Lok Sakha, 
Shri Lal Bahadur Shastr. rendered the 
following Statement of Objects and Rea- 
sons:— 


“The State Governments are being em- 
powered to set up tribunals to determine 
and award damages in ceses of accidents 
involving the death of, cr bodily injary 
to, persons arising out of the use of mctor 
vehicles and also to adjudicate on the 
liability of the insurer in respect of pay- 
ment of damages awardec. At presen“, a 
Court decree has to be cbtained before 
the obligation of the insurance company 
to meet the claims can be enforced, The 
amendment is designed to remove the 
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existing diffculty experienced by persons 
of limited means in preferring claims on 


account of injury or death caused by 
motor vehicles.” 
[See Gazette of India, Extraordinary, 


Part IJ, Section 2, No. 47, dated Novem- 
ber 12, 1955, page 555 (626).] 

Secondly, it will also involve the possibi- 
lity, even likelihood, of conflicting deci- 
sions in the same matter, on the quantum 
of damages. The civil Court may not 
only arrive at a different conclusion of the 
quantum but may even take a different 
view on the factum of the accident. It 
cannot be thought that such an anomalous 
position was contemplated by the Legis- 
lature. Above all, if we thought that the 
language of S. 110-B was of doubtful 
meaning, the rules of interpretation per- 
mitted us to supply words to the section. 


31. Shri Dharmadhikari laid consider- 
able stress on the absence of an express 
provision in the Act regarding execution 
of the award made by the Tribunal, so 
far as the insured is concerned. This has 
been called a lacuna in some reported 
decisions. In the Punjab, a rule has been 
made that Order 21 of the Code of Civil 
Procedure “shall so far as may be apply 
to proceedings before the Claims Tribu- 
nal”, and the award can, thus, be execut- 
ed as if it is a decree of a civil Court. In 
K. Gopalkrishnan v. Shankara Narayanan, 
1969 Acc CJ 34 = (AIR 1968 Mad 436), 
it is observed that a claimant can file a 
suit on the basis of the award against 
the driver as a debt and such a suit would 
not be barred by Section 110-F of the 
Act. In our view, in the absence of an 
express provision in the Act for execu- 
tion of the award against the insured (for 
the total amount of compensation payable 
to the claimant minus the amount pay- 
able by the insurer) and so long as such 
an express provision is not made, the 
following rule, which has been restated 
by the Supreme Court in Income-Tax 
Officer v. M. K. Mohammed Kunhi, Civil 
Appeal No. 1164 of 1966, D/- 11-9-1968 = 
(reported in AIR 1969 SC 430), must be 
applied:— 

“It is a-firmly established rule that an 

express grant of statutory power carries 
with it by necessary implication the 
authority to use all reasonable means to 
make such grant effective.” 
Their Lordships have relied on Suther- 
land Statutory Construction, and have 
also quoted Maxwell on Interpretation of 
Statutes, 11th Edition, at page 350, where 
it is stated thus:— 

"Where an Act confers a jurisdiction, ft 
impliedly also grants the power of doing 
all such acts, or employing such means, 
as are essentially necessary to its execu- 
tion. Cui Jurisdictio data est, ea quoge 
conscessa esse videntur, sine ouitus juris- 
dictio explicari non potuit. Thus, an Act, 
which empowered justices to require per- 
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sons to take an oath as special constables; 
and gave them jurisdiction to inquire into 
an offence, impliedly empowered them to 
apprehend the persons who unlawfully 
failed to attend before them for those 
purposes. Otherwise the jurisdiction could 
not be effectually exercised. Where an 
inferior court is empowered to grant an 
injunction, the power of punishing dis- 
obedience to it by commitment is implied- 
ly conveyed by the enactment, for the 
power would be useless if it could not be 
enforced. 


Where a statute empowers a justice to 
bind a person over, or to cause him to do 
something, and 
sence, refuses, the justice has implied 
authority to commit him to jail till he 

“complies.” ` 

Their Lordships have also quoted the fol- 
lowing - passage’ from Domat’s Civil Law 
Cushing’s Edition, Vol. I, at page 88:—.- 


. “It is the duty of the Judges to apply 
the law, not only to what appears to be 
regulated by their express’ dispositions, 
but to all the cases where a just applica- 
` tion of them may be made and which ap- 
pear to be comprehended either within 


the ‘consequences that may be gathered © 


from it. 


It is stated in Sutherland Statutory Con- 
struction (3rd Edition, . Vol. 3, Sections 
5401 and -5402):— - - 


“In a number of instances, the Courts 
have given statutes an extended opera- 
tion without express or clear authoriza- 
tion from the letter of the statute ......... wee 
It will be observed that the effect of the 
statutes: in those cases is closely related 
to the situations where ~a statute is ex- 
tended or restricted by its. equity or spirit 
This rule has become firmly 
established that an express grant .of sta- 
tutory power carries with it by necessary 
implication, authority to use all reason- 
able means to make such grant effective 
i Where a statute 
wers and duties in general terms, 


We oeseeseesenne 


all 


powers and duties incidental ‘and neces-: 


sary to-make such legislation effective are 
included by implication.” 


However, it is clear . that the question 
whether proof of negligence 
or not for an award of compensation, does 
not depend on whether the award can be 


enforced by the Tribunal itself or by the. 
civil Court under Order 21, Civil Proce, 


dure Code, or otherwise. 


_ 82. -The conclusions we “have reached 
so far may now be stated: (1) Under the 
policy of insurance. the insurer contracts 
to indemnify the insured against third 
party risks, im case. the insured is found 
lable to pay damages to a'third party. 
If the insured is liable, then that liability 


has to be discharged by the insurer under- 


the contract of indemnity, and the insu- 
rer cannot be heard to say that because 
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‘what makes the insured liable. 


‘confers po- - 


is essential 
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of the breach.of any terms of the policy- 
of insurance the policy has become un- 
enforceable. This is subject to the statu- 
tory limit of liability of the insurer. (2) 
On the other hand, if the insured is not 
liable to pay damages to the. claimant, 
there is no -liability of the insurer to pay 
any compensation, . either in Jaw or in 
equity. The insurance is not of the third » 
party; it is of the insured. There is no 
privity of contract between the insurer 
and the third party. (3) Nor is there any 
statutory liability of the insurer, to pay. 
compensation to the claimant merely be- 
cause of use of the motor vehicle of the | 


insured. There are no provisions in the 


Moter Vehicles Act to hold the insurer 
liable to pay: to the third party indepen- 
dent: of the liability of ‘the insured. - (4) 
The ‘provisions of the Motor Vehicles Act 
have left wholly untouched the question 
(5) The 
essential question what makes the insur~ 
ed liable, directly or vicariously, to pay 
damages is governed by the general sub- 
stantive law the law of Torts, under 
which negligence is the sine qua non for 
the liability of the owner of the vehicle, 
(6) Sections 94 to 96 of the. Act provide. 
fer compulsory insurance, the right of the 


„third party to claim directly from the in- 
-surer, limits of liability of the 


insurer, 
and ‘the defences open to him to avoid 
liability even if the insured has incurred 
liability: (7).Sections 110 to 111-F are 
only adjective «in their character and 
scope. They provide a remedial machi-~ 
nery, as a substitute for the ordinary re- - 
medy in a civil Court. Jurisdiction, of the 
civil Court. is excluded. (8) The insurer 
may resist a claim proceeding in two ways? 
(=) That the insurer is ‘not liable al- 
though the insured may be liable; and 
(b) that the insurer is not liable because 
the insured is not liable. Section 96(2) 
limits the defences available to the insu- 
rer under-the first head, but not under the 
second. The insurer can, in the name of 
the insured, raise every such defence, as 
the insured can raise, including that there 
was no negligence, provided he has re- 
served by the policy that right. (9) The 
claimant has the right.to claim compen- 


_sation not only from the insurer but also ` 
` from the insured in a claim proceeding - 


under Chapter VIII of the Act. In that 
case; the insured is bound by the award 
made under Section 110-B and is liable to 
pay ‘the total: amount of compensation 
determined in the award which for prac- ` 
tical: purposes.means the total amount 
minus the amount specified as payable by ~ 
the insurer. (10) The ultimate. result is 
that there must be.a finding of negli- 
gence of the insured which ‘makes him 
liable in, torts, before compensation can 
be awarded to the claimant from the in- 
surer under Section 110-B of the Motor 
Vehicles Act ~ 
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33. As this appeal itself, not only the 
question, has been’ referred to us. we 
shall now proceed to. decide it on merits. 

34. The ċlaimant’s ` case was that Re- 
fendra Kumar was sitting on the petb- 
way of the road, to answer the call of 
nature. The bus came - at a high sreed 
and while attempting to bypass a marri- 


- age party, which was coming from the- 


opposite direction, the driver swerved the 
vehicle which ran over the boy. The doy 
died instantaneously on the spot. On the 
other hand, the appellants’ case was that 
the boy came running in front of the bus 
and thus came under a rear wheel. ÑG is 
not disputed that he was crushed under 
the bus and died instantaneously. 

35. We have gone through the | evi- 
dence of Madanlal (A.W. 2), Ghanshyam 
(A.W. 3) and Nandkishore (A.W. 4). IE is 
in the evidence of Nandkishore that the 
width of the road is 24 feet.-He says that 
the bus was running at a 
(“Bus fast bahut ja rahi thi’). I- is 
‘clear from the evidence of these witnesses 
that the bus ran over the boy, who was 
crushed under a front wheel, and the 
driver then jumped out of the bus and 
ran away. For the opponents, Bhikaji 
(N.A.W. 1), Manohar (N.A.W. 2), Mchem- 
med (N.A.W. 3) and Kale Khan (N.AW. 
4) were examined. Bhikaji and Manonar 


have been disbelieved by the trial Court, . 


when they say that they had. seen the 
boy running towards the bus from the 
front. Mohammed (N.A.W. 3) also stated 
that the driver swerved the vehicle in 
order to save a bullock-cart and in that 
process the front wheel of the vehicle got 
down from the road. Kale Khan (N.A W. 
4), the driver, stated in cross-examination 
that he had seen the boy running at a 
distance of 10 to 20 paces and that the 
bus came down. two feet away from the 
‘road and then he saw that the boy was 
dead. There is no reason not to beli2ve 
the ocular evidence of the claimant’s 
three witnesses. ; 

36. Negligence is omission to do some- 
thing which a‘reasonable man guided 
upon those considerations, which ordi- 
‘narily regulate the conduct of human 
, affairs, would do, or doing. something 
which a prudent ‘and reasonable man 
would not do. The standard to -deter- 
mine whether a person has been guilty of 
negligence is the conduct of a prudent 
man in the particular circumstances, the 
amount of care, skill, diligence or the 
like, varying according to the particular 
case.. The standard of caré is that of the 


hypothetical reasonable man and. in ap-. 


plying this standard, it is necessary. to 
ask what in the circumstances a reason- 


able man could have foreseen. It is szat- 


ed in Winfield on Tort (VIII Edition) 
p. 59:— . 

“In most. cases ‘the Courts can apply 
the standard of care of the reasonable 
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man with some confidence for it is to be 
assumed that Judges who staff them have 
the qualities of that creature well in 
mind.” f z 

It must always. be remembered that the 
question for determination is foreseeabi- 
lity, not probability. The more serious 
the consequence if care is not taken, the 


`greater the degree of care which must be 


exercised. Time out of mind it has been 
held that men must use care in driving 
vehicles on the highway.. As said in 
Manjula Devi Bhuta (supra), the criterion 
is not merely whether the vehicle was on 
its left side.. So also speed is not always 
the test of negligence. The test is whe- 
ther the accident could have been averted 
if the driver had exercised that care and 
diligence which an ordinary cautious per- 


son put in ar circumstances would 
have done. - 
37. There can be no doubt that in an 


action for. negligence. the legal burden of 
proof rests on the claimant. But, barring 
exceptional cases, it may not be possible 
for the claimant to know what precisely 
led to the accident. It may peculiarly be 
of knowledge of the 
driver or the owner. This hardship to 
the claimant can be avoided by the appli- 
cation of the maxim “res ipsa loquitur” 
which is not a principle of liability but, 
a rule of evidence. The principle is that 
there arè certain happenings which do 
not occur normally, unless there is negli- 


gence. Therefore, in the case of such 
happenings, the claimant is entitled to 
rely, as evidence of negligence, upon the 


mere happening of such accident. In 
Clerk and Lindsell on Torts, 12th Edition, 
at p. 441, Erle C. J.’s classic statement of| ` 
the circumstances in which the plaintiff 
is able to do so, is stated:— 


“There must be a reasonable evidence 
of negligence. But where the thing is 
shown to be under the management of 
the defendant or his servants and the 
accident is such as in the ordinary 
course of things does.not happen if those 
who have the management use proper 
care, it affords reasonable evidence, in the 
absence of explanation by the defendants, 
that „the aodan atose from want of 
care.’ 


Scott v. Tandon and St. Catherine 
Docks, (1865) 3 H and C 596. In Page v. 
Bichards, reported in Tart v. G. W. Chitty 
and Co. Ltd., 1933-2 KB 453, it has been 
held that-it is evidence of negligence 
when a pedestrian walking in the road 
way is struck from behind, neither party 
knowing more about it. It is also prima 
facie evidence: of negligence if a motor 
van mounts the pavement and strikes 
bystanders and this will be so even if the 
immediate cause is ‘a skid of which the 
driver can offer no reasonable explana- 
tion. See Laurie v. Raglan Building Co, 


14 N. P. [Prs. 37-40] 


Ltd., 1942-1 KB 152 and Watson v. Tho- 
mas, 1966-1 WLR 57. 


38. What then must the defendant do 
fo discharge this burden? This question is 
answered in Winfield on Torts in: these 
words:— 


“This is a problem which has given rise 
to difference of opinion and even now the 
Law cannot be regarded as settled. Two 
things however can be said with some 
confidence: (1) If the defendant shows 
how the accident actually occurred and 
the explanation is consistent with the 
diligence on his part, then he is not liable. 
(2) Even if he cannct explain the accident, 
if the defendant shows that there was no 
lack of reasonable care on his part or on 
the part of the person for whose negli- 
gence he is responsible, then he has again 
exonerated himself from the liability.” 


The defendant cannot escape liability 
merely by providing possible explanations 
of the accident, some of which ‘at least are 
consistent with due care on his part. 
quith, L.J., observed in Barkway v. South 
Wales Transport Co., 1948-2 All ER 460 
at p. 471. 


“The position as to onus of proof in 
this case seems to me to be fairly sum- 
marised in the following short proposi- 
tions: (i) If the defendants’ omnibus 
Jeaves the road and falls down an em- 
. bankment, and this without more is 
proved, then res ipsa loquitur, there is a 
presumption that the event is caused by 
negligence on the part of the defendants, 
and the plaintiff succeeds unless the de- 
fendants can rebut this . presumption 
(ii) It is no rebuttal for the defendants to 
show, against’ without more, that the im- 
mediate cause of the omnibus leaving the 
road is a tyre-burst, since a tyre-burst 
per se is a natural event consistent, and 
equally consistent, with negligence or due 
diligence on the part of the defendants. 
When a balance has been tilted one way, 
you cannot redress it by adding an equal 
weight to each scale. The depressed scale 
will remain down.” 
Winfield adds:— 


“This in itself suggests that res ipsa 
loquitur does more. than cast provisional 
burden on the defendant and the sugges- 
tion is confirmed by certain remarks of 
Evershed, M. R., in Moore v. R. Fox and 
Sons, 1956-1 QB 596.” 


In the case of 1956-1 QB 596 (supra), a 
workman in the employ of the defen- 
dants, who were cellulose and bronzing 
specialists, was killed by an explosion 
while operating a ce-rusting tank. The 
explosion was due to accumulation of un- 
burnt gas exploded by one of the conti- 
nuously burning jets, but the reason why 
the gas accumulated was never determin- 
ed. It was held: ‘“(1) that the doctrine of 
res ipsa loquitur’ applied and that the em- 
ployers had not discharged the onus of 
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proof placed on them merely by showing 
that the accident was inexplicable; that 
it was not sufficient to show several hypo- 
thetical causes consistent with the absence 
of negligence and that the accident might 
heve occurred without negligence on their 
pert; but that to discharge the onus they 
hed to go further and either show that 
they had not been negligent, or give an 
explanation of the cause of the accident 
waich did not connote negligence by 
them, (2) alternatively, that the onus of 


. proving negligence had rested on the 


plaintiff, but that she had discharged the 
orus by establishing that the explosion 
would not have occurred if proper care 
ard attention had been applied to the 
apparatus.” We are firmly of the view 
that, having regard to the local conditions 
in this country, the principle ‘of 1956-1 
QB 596 (supra), which is the authority for 
the view that the defendant in case of res 
ipsa loquitur cannot discharge the burden 
cast upon him by preferring hypothetical 
explanations, however plausible, must be 
applied; and, that any view taken to the 
contrary in English decisions should not 
guide the decision of cases in this coun- 
try. Moreover, it is very difficult, if not 
impossible to prove by positive evidence 
the owner’s or driver’s negligence. We 
are emphatically of the view that, for the 
above reasons, as wide an amplitude and 
as long a rope as possible must be given 
to the principle res ipsa loquitur in its 
application to the case of a motor accident. 


39. ` The conclusions to which the latter 
discussion leads are:— (1) The standard 
to determine whether a person has been 
guilty of negligence is the standard of 
care which, in the given circumstances, a 
reasonable man could have foreseen. (2) 
The test is foreseeability, not probability. 
(3) The more serious the consequences if 
care is not taken, the greater is the de- 
gree of care which must be exercised: 
(4) While the initial burden of proof of 
negligence is on the claimant, barring 
exceptional cases, the principle ‘res ipsa 
loquitur’ comes into play. It is a rule of 
evidence and does more than cast a pro- 
visional burden on the defendant. (5) 
Having regard to the local conditions pre- 
veiling in this country, when res ipsa 
loquitur is attracted, it should be given 
as wide an-amplitude and as long a rope 
as possible in its application to the case of 
a motor accident. (6) The defendant can- 
not escape liability merely by preferring 
hypothetical explanations, however plau- 
sible, of the accident. 


40. In the present case, a boy who was 
sitting on a pathway was run over by the 
appellants’ bus.. It is in evidence that 
the road is 24 feet wide. The usual width 
of a bus is about 8 feet. The principle 
res ipsa loquitur applies here. The 
defendant’s explanation is that the boy 
came running frora another direction and 
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ran in front of the vehicle. The driver 
saved him from being run over by the 
front wheels but the boy could not check 
himself and came under the rear wheel. 
There were bullock-carts in front from 
whom the driver was blowing the horn 
from a long distance. This story has not 
.been proved, as rightly held by the Tri- 
bunal. On the contrary, it is proved by 
cogent evidence that the boy was run 
over while he was answering the call of 
nature on the pathway. How this hap- 
pened is not known. On the ` principle 
res ipsa loquitur, therefore, negligence 
must be found. , 

41. The claim was for Rs. 20,000/-. 
The Tribunal allowed Rs. 2,460/- only, on 
the basis indicated in its award. ‘The 
quantum was not challenged before us, 
nor do we find anything for which we 
should interfere in that finding. 


42. We thank Shri Dharmadhikari for 


his valuable assistance as amicus curiae. 


. 43. The appeal is dismissed. The 
award of the Tribunal is maintained. 
Parties shall bear their own costs in 


this appeal as incurred.. 
Appeal dismissed. 
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Kanti Prasad Garg, Petitioner v. The 
Vice Chancellor, Jawaharlal Nehru 
Krishi Vishwa Vidyalaya, Jabalpur and 
another, Non-Petitioners. 

Civil Misc. Petn, No. 40 of 1969, D}- 
4-1-1970. 

States Reorganization Act (1956), Sec- 
tion 51(2) — Presidents . Order under, 
dated 28-11-1968 — Gwalior Bench of 
Madhya Pradesh High Court — Exercise 
of jurisdiction is restricted to cases aris- 
ing out of Revenue districts specified 
therein — ‘Case’ means facts or events 
which furnish cause of action to party 
~~ Writ petition challenging action of 
University. located at Jabalpur by which 
petitioner was aggrieved —- Case cannot 
be said to arise out of Revenue district 
of Gwalior merely because petitioner 
was posted at Gwalior — Gwalior Bench 
cannot entertain petition. (Para 4) 

G. P. Patankar, for Petitioner; B. V. 
Shukla, for Non-Petitioners. 

RAINA, J.:— This is a Writ petition 
under Art. 226 of the Constitution of 
India. 

2. The petitioner is an employee of 
the Jawaharlal Nehru. Krishi Vishwa 
Vidyalaya, Madhya Pradesh and is at 
present posted as professor of Agronomy 
in the Agricultural College at Gwalior 
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which is afaliated to the University. The 
grievance of the petitioner is. that al- 
though he is senior to Shri Solanki his 
claims for the post of Associate Pro- 
fessor in the Department of Agronomy 
were not duly considered and that he 
was not even interviewed for the said 
post along with Shri Solanki. He, 
therefore, prayed for a writ of manda- 
mus against the University directing 
them to respect seniority of the peti- 
tioner amongst the existing employees 
for the post of Associate Professor and 
aes extend all consequential benefits to 


3. On behalf of the University a pre- 
liminary objection has been raised to 
the effect that the Gwalior Bench of the 
High Court of Madhya Pradesh has no 
jurisdiction to hear this petition in view 
of the orders of the President dated 28th 
November 1968 vide Annexure R-I to 
the Return. The said order which was 
passed in exercise of the powers con- 
ferred by sub-section (2) of S. 51 of the 
States Reorganization “Act, 1956, lays 
down that the Bench at Gwalior would 
exercise jurisdiction and powers for the 
time being vested in the High Court in 
respect of the cases arising in the Re- 
venue Districts of Gwalior, Shivpuri, 
Datia, Guna, Vidisha, Bhind and Morena. 
The contention of the learned counsel 
for the University is that this case does 
not arise in any of the aforesaid Re- 
venue Districts and as such this Bench 
cannot entertain this petition. 


4. Ordinarily the various Benches of 
the High Court function and exercise 
jurisdiction in accordance with the ros- 
ter prepared by the Hon’ble the Chief 
Justice. But it is apparent that the 
jurisdiction of this Bench to hear cases 
is regulated by the aforesaid order of 
the President the validity of which was 
not questioned before us. The only 
question -for consideration is whether 
this petition can be said to have arisen 
in the Revenue District of Gwalior. The 
ordinary dictionary meaning of the 
word ‘ease’ is a thing that has hap- 
pened. In its technical legal sense it 
means a cause or a state of facts which 
furnishes an occasion for exercise of 
the jurisdiction by a court of justice, 
vide 14 C. J. S. I’ In the present con- 
text the word ‘case’ means the facts or 
events which furnish a cause of action 
to a party. From the petition it is clear 
that nothing happened within the 
Gwalior District which could be said to 
have furnished a cause of action to the 
petitioner. The University is located at 
Jabalpur and the actions of the Univer- 
sity by which the petitioner is aggriev- 
ed including the interview held at 
Jabalpur. The mere fact that the peti- 
tioner happens to be posted at Gwalior 


. 16 M P. (Prs. 4-5)-[Prs. 1-4] “Gangadhar v. N. A. M. Society (Shiv Dayal J.) 


of no consequence. Thus this case 
annot be said to have arisen in the Re- 
wenue District of Gwalior, wi 
medning of the aforesaid order of the 
esident. We, therefore, hold that this 
etition is not maintainable at Gwalior. 
5. We, therefore, .direct that. this 
petition shall be sent to Main Registry 
at Jabalpur for being laid before the ap- 
propriate Bench in accordance with the 
orders of the Hon’ble the Chief Justice, 
Order accordingly. 
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Gangadhar Lalliram, -Applicant v. 
Nirvachan Adhakari “Markiting Society, 
Vijayapur and others, Opposite Party. 

ue Petn. No. 11 of 1968, D/-15-1- 
197 

is Co-operative Societies — Madhya 
Pradesh Co-operative. Societies Act, 1960 
(17 of 1961), Ss. 77 and 67 — Word 
order” in S. 77 not- confined only to 
orders ` -called as such in the Act — It 
is comprehensive to embrace decision 


and award as well, unless otherwise ex- - 


pressly provided in Act — Hence deci- 
zion of. Deputy Registrar under S. 67 
is appealable. under S. 77—Word.- ‘order’ 
is not a term of art.— It has no fixed 
legal meaning. 67 CJS 520, Followed. 
f Si (Paras 44, 17) 
(B) Interpretation of Statutes. — Am- 
biguity in procedural provision — Con- 
struction advancing’ remedy rather than 
preventing it, to be accepted. . (Para 16) 


(C) Constitution of India, Art. 226 — 
Other remedy available — Jurisdiction 


under Art. 226 is not barred by alterna- . 


tive statutory remedy — Rule of ex- 
haustion of statutory remedies, before a 


writ is granted, is not rigid — It is a. 


rule of policy, convenience and. discre- 
tion rather than a_rule of law — Point 
Involving question ‘of facts which can 
properly be decided in appeal — Not a 
ft case for exercising jurisdiction under 
Art. 226 — Petitioner can have recourse 
to ordinary remedy -by way of -appeal. 
P 1961 SC 1506 "ee AIR 1964 SC 1419 
& (1970) 76 ITR 496 (SC), Followed: 


(Paras 18, 23) 


Cases Referred: © Chronological ` 

(1969) Civil Appeal No. 1619 of 
1966, ` D/-31-7-1969 = 76 ITR- 
496 (SC), Gita Devi Aggarwal v. ` 
Commr. of Income-tax, West 
Bengal 

(1964) FAIR 1964 SC 1419 (V 51)=' 
(1964) 6 SCR 654, Thansingh v. 
Supdt. of Taxes, ‘Dhubri , ` I8 
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Paras 


19 


ALR 


(1963) 1963 MPLJ 35 = ILR (1963) 
Madh -Pra 1007, Bahorilal v, i 
Keshav Prasad 20 

(1961) AIR 1961 SC 1506 (V 48) = 
(1962) 1 SCR 753, A. V. Venkate= 


- Swaran v. R. S. Wadhwani . 18 
(1958) AIR 1958 SC 86 (V 45) = 
1958 SCR 595, State of Uttar ; 
Pradesh v. Mohammad Nooh 18 
(1957) AIR 1957 SC 882 (V 44) = . 
Jeo SCR ee “Union of India 
T. R. Varm . 18 
(1950) AIR 1950. SC 163 (V 37) = 
1950 SCR 566, Rashid Ahmed v. > 
Municipal Board - Pauna 19 
6..CJS 788 13 
7 CJS 1311 . £2, 13 
‘26 CJS 38 Note: 68- . - 4 
26 CIS 41° : _ “13 
-36 CJS 767 Note 7L- © 14 
67 CJS 520 ` . 14 
G. P. Patankar, for poprimi P. W. 


Sahasrabudhe and L. Dubey, Govt. 
Advocate, for P im e "Party. 
SHIV DAYAL, J.:— This is a peti- 
tion under Art. 226 of the Constitution. 
2. The — Vijayapur - 


under the Co-operative Societies Act, 
1960, (hereinafter called ‘the Act’). The 
members of the society are classified 
into the following groups: 


(1), -The Co-operative Societies; (2) Agri- 
culturists in the ‘individual capacity. 
(3) ‘Traders and-others; (4) The Govern- 
ment. Election to the office of the mem-~ 
bers of Managing committee of the socie- 
ty for the period from 1968 to 1971 was 
held'in the month of February 1968. The 


petitioner is a primary’ member of the 


Arrod Co-operative Society and is a re- 
presentative. of. the said society. He 
filed nomination -paper which was re- 
jected. by the Returning Officer. ` Nomi- 
nation papers of four others were also 
rejected.. Nominations of other six 
were -accepted and they, were declared 
elected to the Managing Committee. 


3. The petitioner then filed an ap- 
plication under Section .64 of the Act. 
challenging the rejection of his nomina- 
tion: paper ‘and the acceptance of the 
nomination papers of respondents 2 to 
7. He also contended that the notice 
which -had been issued to the Assistant 
Registrar under Section 49(2): was bad `- 
inasmuch as it was served on the As- 
sistant Registrar on February 3, 1968, 
for the general meeting to be held on 
February 17, 1968, in which the election 
was .to be held. The notice. ought to 
have been of “at least fourteen clear 
days before the date of the meeting.” 

4. The Deputy Registrar, Co-opera~ 
tive Societies, Gwalior Division, as 
nominee of the Registrar within the 
meaning of Section 66 of the Act, decid- 
ed the dispute. By his order dated. 


Co-operative. 
-Marketing Society is a registered society 
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December 3, 1968, he rejected the peti- 
tioner’s petition and declared the elect-on 
valid. Aggrieved by thet decision the 
petitioner filed this writ Jetition. 

5. Shri Patanker, learned counsel Zor 
the petitioner, urged three grounds be- 
fore us. (1) The notice of the meeting 
which was given to the Assistant Ee- 
gistrar under Section 492) of the Act 
was not valid so that tke election was 
null and void. (2) His nomination paper 
was rejected on a technical ground, that 
the name of the society, which he 7e- 
presented, had not been entered in the 
nomination paper. (3) The nomination of 
Narendra Kumar (respondent No. 3) was 
wrongly accepted inasmuch as the soce- 
ty which he representec was indebted 
so that it was not eligible to contest the 
election. 

6. Shri P. L. Dube, „learned Govern- 
ment Advocate, raised a preliminary cb- 
jection that the order of the Deptty 
Registrar was appealable under Sec. 77 
but the petitioner did not prefer any 
appeal. 

7. Section 77 of the Act ‘reads thus: 

“77. Appeals:— (1) Save where it kas 
been otherwise’ providec, an appeal 
shall lie from, every original ~ crcer 
under this- Act or the rules thereunder— 

(a) if such order is passed by any 
officer subordinate to fhe -Registrar, 


other than Additional Registrar,‘or Joint 


Registrar, whether or not the officer 
passing the order is invested with tre 
powers of the Registrar to the Registrar. 

(b) If such order is passed by thre 
Registrar, Additional Registrar or Joint 
Registrar- to the State Government. ` 

‘(2) A second appeal shall lie agair-st 
any order passed in first appeal by tae 
Registrar,. Additional Registrar or Joint 
Registrar to the State Government en 
any of the following : grounds and mo 
other, namely:— 

@ that the order is contrary to law; 
or $ 

(ii) that. the order has failed’ to detez- 
mine some material issue of law; or 

(iii) that there has been a substantial 
error or defect in the procedure as vre- 
scribed by this Act wich may hare 
produced error or defect in the decisicn 
of the case upon merits. 

(3) Every appeal shall be presented in 
the prescribed manner to the ` appellare 
authority concerned within 30 days of 
the date on which the order appealed 
against was communicated to the party 
affected by the order: 

Provided that in computing the perzicd 
of limitation under this sub-section ite 
time requisite for obtaining a copy of the 
one appealed against -shell be excluc- 
ed. - 

(4) Where an application for member- 


ship has been rejected und=r sub-sec. (a) 
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of Section 19 an appeal shall lie in such 
manner, and to such. authority, as may 
be prescribed, and the society to which 
the application for membership relates 
shall abide by such order as may be 
passed on such appeal.” 

Shri Patanker’s. argument is that the im- 
pugned decision of the Deputy Registrar 
was not an “order” within the meaning 
of Section 77 of the Act. It was an 
‘award’, or, alternatively, it was a ‘deci- 
sion’. Learned counsel makes a distinc- 
tion between these three words and 
urged that no appeal lies from a deci- 
sion or an award; an appeal under Sec- 
a 77 lies only against an order. 


“It is true that the three words are 
eee employed in the Act at dif- 
ferent places. Section 64 of the Act 
enacts that “disputes” as defined and re- 
ferred to in that section must be re- 
ferred to the Registrar by any of the 
parties to the dispute. The parties which 
can refer the dispute to the Regi: strar 
are also specified in the section. The 
decision of the Registrar on the ques- 
tion whether a dispute referred to him 
is a dispute within the meaning of that 
sections is final. Section 65 prescribes 
limitation for a dispute -to be referred 
under Section 64. Section 66 confers 
jurisdiction on the Registrar to decide a 
dispute or to transfer it for disposal to 
a nominee or Board of Nominees to be 
appointed by him, The decision of such 
nominee or Board of Nominees shall be 
deemed to the decision of the Registrar. ` 


9. Section 67 then lays down the 
procedure for settlemént of disputes and 
power of Registrar, his nominee or board 
of nominees, Sub-section (3) of that sec- 
tion reads as follows:— 


-“67(3) The Registrar or his nominee 
or board of nominees, as the case may 
be, shall record a brief note in- Hindi of 
the evidence of the parties and witness 
who attend and, upon the evidence so 
recorded and after consideration of any 
documentary evidence produced by 
either -side shall give a decision ‘or 
award, as the case may be, which shall 
be reduced to writing, In the’ absence 
of any party duly summoned to attend 
the dispute may be decided against him 
in default. In cases. where three nomi- 
nees are appointed, the. opinion of the 
majority shall prevail: ; 


Provided that where’*a dispute had 
been’ decided . against: any party in 
default, and if such party satisfies the 
Registrar within thirty days from the 
date of such default that there was suffi- 
cient cause for its non-appearance, the 
Registrar shall make an order setting 


`- aside the decision and shall. appoint a 


date for proceeding with the cispute'': 
i (Underlined by us) k 
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. 10. Shri Patanker’s argument is that 
what is given under Section 67 is a 
“decision” or an “award”, it is not an 
order. He lays emphasis on the language 
of Section 85 of the Act, which provides 
for “execution of orders, etc.”, where 
it is enacted:— f 
“Every order made by the Registrar 


under sub-section (2) of S. 63 or under 


Section 64, every decision or award 
made under Section 66, every order 


made by the liquidator under Section 71, 
and every order made under Section 77 
shall, if not carried out........... Sa 
(Under:ined by us) 

The argument is that these three words 
are studiously used in different senses of 
the Act. They are not interchangeable 
so that a decision or an award is not an 
order and that being so, the impugned 
decision of the Registrar was not ap- 
pealable under Section 77. 


li. We raust at once point out that 





the words “decision”, “award” and 
“order” have not been defined in the 
Act. It must alse be said just now that 


the word “award” does not occur any- 
where in Section 66. Clearly enough, 
the last mentioned section provides for 
jurisdiction to decide a dispute referred 
to the Registrar under Section 64. 
There is no question of its execution. A 
decision or an award is made under 
Section 67 and the question of its ex- 
ecution may arise. This shows that the 
- Grafting of the Act is unhappy. It is 
also worthy of note that in Section 67 
(3), the expression “as the case may be” 
indicates that in certain situation a deci- 
sion will be given, while in another 
situation an award will be given. But 
the distinction between these situations 
is not found in the language of the pre- 
ceding sections. 

12. In its ordinary connotation, an 
award is one which is made where all 
the parties to a dispute refer the matter 
for, decision, while a decision is given 
when a dispute is unilaterally referred 
for decision to en authority which has 
the power to decide it. But these mean- 
ings are not rigid in their application. 
In case of a statutory reference, even 
when it is by one of the parties, the 
decision may be called an award. For 
instance, under the Industrial Disputes 
Act. Section 68 of the Act is also indi- 
cative of this. It provides for attach- 
ment “before award”. The word “deci- 
sion” does not find a place in that sec- 
tion. And could not be the intention of 
the legislature to provide for attachment 
when a reference is made by both the 
parties, but not when it is made by one 
of them. It could be thought that the 
word “award” in S. 67 meant the final 
decision in contradistinction to an inter- 
locutory decision, but then Section 85 


makes both award and decision execut- 
able. It is stated in 7 CJS 1311 that 
the word “award” in a general sense 
means a judgment, sentence, or final 
decision. In its technical sense it means 
a decision of a tribunal, other than a 
court, to whom the parties to a con- 
troversy submit their ‘differences. Then 
it is also stated as follows:— 

“In other particular connections, it 
has been said that the noun ‘award’ as 
used in legal parlance. is synonymous 
with ‘decision’, ‘determination’, ‘judg- 
ment’ and ‘report’ and has been distin- 
guished from ‘agreement’ and ‘re- 
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lease’. 


13. The expression “decision” has a 
wide connotation. Whenever a question 
is deterrnined or a definite opinion is 
formed cr a judgment is rendered, or a 
conclusion is arrived at, after weighing 
the reasons for and against the proposi- 
tion, it is a decision. In 26 CJS 41, there 
is the following statement:— 


“A popular and not a, technical or 
legal word, and a very comprehensive 
term, having no fixed, legal meaning. It 
has been said that a decision necessarily 
involves a dispute, actual or potential, 
and the reachirig of a conclusion; and it 
implies the power to say ‘Yes’ or ‘No’ 
seep tacusedeae’ in the civil law generally it 
means the determination of a question; 
the final order which disposes of a suit 
or cause; also that portion of a statute 
which orders or directs the performance 
of a duty......Under some circumstances 
‘decision’ has been held equivalent to, 
of synonymous with ‘ascertainment’. 
See 6 CJS 788 Note 35, ‘award’ See 7 
CJS 1311 Note 57 and ‘order’.” 


14. In our opinion, the word “order” 
as used in Section 77 of the Act is com- 
prehensive enough to include every deci- 
sion award or order made under the 
Act. The word “order” is not a term 
of art. It has no fixed legal meaning. 
In 67 CJS 520, the folowing state- 
ment occurs:— 


“ ‘Order, as a noun, has been held 
equivalent to or synonymous with ‘deci- 
sion’, See 26 CJS 38 Note 68, ‘finding’ 
See 36 CJS 767 Note 72, ‘regulation’, 
‘rule’, ‘resolution’, ‘shipment’ and ‘war- 
rant? and has been compared with, or 
distinguished from, ‘regulation’ and 
warrant’.” 


The word “order” has not been defined 
in the Act like the Code of Civil Pro- 
cedure, which gives it a special meaning 
in order to distinguish it from a decree. 

15. It is remarkable that a decision. 
or an award made under S. 67 of the Act 
has not been given finality. There are 
several provisions in the Act where 
orders and decisions have been declared 
to be final so that no appeal lies against 
them. Sub-section (3) of Sec. 64 itself 
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declares that a decision oë the Registrar 
on the question whether a dispute re- 
ferred to him is a dispute within tre 
meaning of the section oe not is final. 
It is a general policy of tne law to pro- 
vide for at least one appeal from every 
decision of a quasi-judicial tribunal. We 
are unable to find any special reason 
for departure from it in the case of a 
decision given by the Registrar or Lis 
nominee, when a dispute is referred to 
him under Section 64. 

16. It is a well established rule of 
interpretation of statutes that in case of 
ambiguity in a procedural provision that 


construction must be azcepted which 
will advance the remedy rather than 
prevent it. 

.17. We are > clearly cf the opinion 


that the word “order” employed in 
Section 77 has not been used in a imt- 
ed sense as to be confined only to those 
orders which have been zalled as such 
in the Act, but that word is comprehen- 
sive to embrace decision and ‘award’ as 
well, unless otherwise expressly provii- 
ed in the Act. We, thereZore, hold that 
an appeal and a second appeal lay undar 
Section 77 of the Act frora the impuga- 
ed order of the Deputy Ragistrar. 


18. Now the question is whether, in 
spite of the alternative remedy having 
not been exhausted, this is a fit case for 
the exercise of our jurisdiction und2r 
Art. 226 of the Constitution. It is not 
the law in our country that jurisdiction 
under Art. 226 of the Constitution is 
barred by an alternative statutory r2- 
medy. The rule of exhaustion of statn- 
tory remedies, that is, this Court woud 
ordinarily refuse to exercise its powes 
under Art. 226 until enti unless the 
statutory remedies have keen exhausted 
by the petitioner, is not mgid. As ther 
Lordships have pointed out in A. 7. 
Venkteswaran v. R. S. Wadhwani, AIR 
1961 SC 1506, the rule of exhaustion of 
statutory remedies before a writ is 
granted, is a rule of policy, convenience 
and discretion rather than a rule of law. 
After referring to the decisions in Unicn 
of India v. T. R. Varma, 1958 SCR 499 
(503-504) = (AIR 1957 SC 882) and Stace 
of Uttar Pradesh v. Mohammad Noon, 
1958 SCR 595 (605-607) = (AIR 1958 SC 
86 at p. 98) their Lordships observed 
thus:— 


“The passages in the judgments of this 
Court we have. extracted would indi- 
cate (1) that the two exceptions which 
the learned Solicitor-General formulated 
to the normal rule as to the effect of 
the existence of an adequate alternative 
remedy were by no meens exhaustive 
and (2) that even beyond them a discre- 
tion vested in the High Court to have 
entertained the petition and granted the 
petitioner relief notwithstanding the ex- 
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istence of an alternative remedy. We 
need only add that the broad lines of 
the general principles on which the 
Court should act having been clearly 
laid down, their application to the facts 
of each particular case must necessarily 
be dependent on a variety of individual 
facts which must govern the proper ex- 
ercise of the discretion of the Court, and 
that in a matter which is thus pre-em- 
inently one of discretion, it is not pos- 
sible or even if it were, it would not be 
desirable to lay down inflexible rule 
which should be applied with rigidity 
in every case which comes up before 
the Court”. 

In Thansingh v. Supdt. of Taxes, AIR 
1964 SC 1419, Mr. Justice, J. C. Shah, 
speaking for the Court, said:— 


“The jurisdiction of the High Court 
under Art. 226 of the Constitution is 
couched in wide terms and the exercise 
thereof is not subject to any restric- 
tions except the territorial restrictions 
which are expressly provided in the 
Articles. But the exercise of jurisdic- 
tion is discretionary it is not exercised 
merely because it is lawful to do so. 


_The very amplitude of the jurisdiction 


demands that it will ordinarily be ex- 
ercised subject to certain self-imposed 
limitations. Resort to that jurisdiction 
is not intended as an alternative remedy 
for relief which may be obtained in a 
suit or other mode prescribed by statute. 
Ordinarily the Court will not entertain 
a petition for a writ under Art. 226, 
where the petitioner has an alternative 
remedy, which without being unduly 
onerous, provides an equally efficacious 
remedy. Again the High Court does 
not generally enter upon a determina- 
tion of questions which demand an 
elaborate examination of evidence to 
establish the right to enforce which the 
writ is claimed. The High Court does 
not therefore act as a court of appeal 
against the decision of a court or tri- 
bunal to correct errors of fact, and does 
not by assuming jurisdiction under 
Art. 226 trench upon an alternative re- 
medy provided by statute for obtaining 
relief. Where it is open to the aggriev- 
ed petitioner to move another tribunal, 
or even itself in another jurisdiction for 
obtaining redress in the manner provid- 
ed by-a statute, the High Court nor- 
mally will not permit by an entertain- 
ing a petition under Art. 226 of the 
Constitution the machinery -created 
under the statute to be by-passed, and 
will leave the party applying to it to 
seek resort to the machinery so set up”. 


19. In a recent decision in Gita Devi 
Aggarwal v. Commr. of Income-tax, 
West Bengal, Civil Appeal No. 1619 of 
1966, D/- 31-7-1969 (SC), after referring 
to Rashid Ahmad v. Municipal Board, 


- His 
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Kairana, 1950 SCR 566 = (AIR 1950 SC 
163), their Lordships observed. thus:— 


“It is well settled that when an al- 
ternative and equally efficacious remedy 
is open to a litigant, he should be re- 
quired to pursue that remedy and not 
invoke the special jurisdiction of the 
High Court for issue of a prerogative 
writ. It is true that the existence of an 
alternative remedy does not affect the 
jurisdiction of the Court to issue a writ 
but as observed by this Court in 1950 
SCR 566=(AIR 1950 SC 163) the exis- 
tence of an adequate legal remedy is a 
thing to be taken into consideration in the 
matter of granting writs and where such 
a remedy exists, it will be a sound ex- 
ercise of discretion for the High Court 
to refuse to entertain a petition under 
Art. 226 unless there are good grounds 
therefor.” 


20. In the present case, the petitioner 
lays a great deal of stress on the notice 
which was issued to the Assistant Re- 
gistrar under Section 49(2) of the Act, 
contention before us is that the 
notice was not of “at least fourteen 
clear days” inasmuch as it was issued 
on the 3rd February for the meeting to 
be held on the 17th February, Learned 
counsel relies on Bahorilal v. Keshav 
Prasad, 1953 MPLJ 35. But we find 
from the order of the Deputy Registrar 
that the notice was actually issued on 
the Ist February and it was served on 
the Assistant. Registrar on the 3rd 
February. Shri Patankar contends that 
it is not a fact.. Thus there is a-con- 
. troversy about facts, which can properly 
be decided in the appeal. 


21. Shri Patankar’s next contention 
is that the nomination of Narendra 
Kumar (respondent No. 3) was wrongly 
accepted inasmuch as the society. which 
he represented was indebted and that 
was a disqualifiction. In this connection 
Shri Patankar contends that out of the 
various: categories of members one is a 
society represented by a member. and 
in that case, if the society is indebted, it 
cannot have a‘ representative on the 
committee. It is -not the indebtedness 


of the member personally but it is -the- 


indebtedness of the society which he re- 
presents that entails disqualification. Ac- 
cording to the petitioner, Narendra 
Kumar filed his nomination not in his 
individual capacity but as representing 
the society and since the society 
was indebted, he was not eligible for 
election. From the record it is not clear 
that Narendra Kumar filed his nomina- 
tion as representative of the society and 
was, therefore, to bea member of the 
category “Ka”. It is a question of fact 
about which there is controversy. It 
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can properly be decided before the ap- 
pellate authority. 

22.' Likewise, Shri Patankar’s third 
contention that his nomination paper 
was wrongly rejected just because he 
did not enter the name of the society 
to which he bslonged and that this 
defect was merely technical, not sub- 
stantial, also depends upon whether the 
petitioner filed his nomination paper in 
his individual capacity or as a represen- 
tative of the society. In the latter case, 
it was „essential that the name of 
the society had to be mentioned in the 
nomination form, the purpose being to 
ascertain whether the society was in- 
debted or not. It, therefore, cannot be 
said that in the case of a candidate who 
files his nomination in the capacity of a 
representative of a society, the require- 
ment to mention the name of the society 
is directory, not mandatory. It could be 
said in the case of a candidate who 
sought election in his individual capacity 
that to write the name of the society to 
which he belonged, was, merely direc- 
tory and the omission to fill in that 
column was not a. substantial defect in 
the nomination form. Thus the third 
point also involves a question of fact, 
which can properly be decided in appeal. 


23. For these reasons, this is not a, 
fit case where this Court would exercise 
its jurisdiction under Art. 226 of the 
Constitution in favour of the petitioner. 
The petitioner can have recourse to the 
ordinary remedy by way of an appeal 
under Section 77 of the Act. 


24. The petition is dismissed with 
costs. Counsel’s fee Rs. 100/- (Rs. 50/- 
for: the Government Advocate and 


Rs. 50/- for Shri Sahasrabudhe). The se- 
curity amount snall be refunded to the 
petitioner. 7 

Petition dismissed. 
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doctrine of pleasure 
bodied in Art. 310. 


of Governor. 2m- 
Cas2 law discussed. 
(Paras 4 anc 6) 


(B) Civil Services — Civil Service 
Regulations, R. 441 — Rule is only an 
enabling provision, permitting payment 
of invalid pension — It does not comfer 
power on Government to retire a ver- 
son. . (Pare 6) 


(C) Civil Servicen y — 
Rules, R. 74°— (M. P.) 17(b) to 
the Rule — Does ae ‘permit State Gov- 
ernment to refer case ta Medical Beard 
for purposes of invalidation — Nor is it 
a service rule conferring power to retire 
civil servant on invalid pension — It 
confers power to send. civil servant to 
medical Board only. when the civil ser- 
vant applies for extension of leave a=ter 
long absence and to discharge him if he 
is found permanently unfit for service. 

(Parz 6) 
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1955-1. Lab LJ (SC) 55, Bhola- 
nath J. Thaker v. State of 1 
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Ramakumar Verma, for Petitioner; 
K. K. Dube, Govt. Advocate, for State 


A. P. SEN, J.:— This is a petiton 
under Arts. 226 and 227 of the Constizu- 
tion filed by’ Shri S. P. Shrivastava, ze- 


tired Tahsildar, for a writ of certiorari _ 
f r` 5 Càr 


S. P. Srivastava v. State (A. P. Sen J.) 


Fundamental 


mN 


[Prs. 1-3] M. b. 2% 


to quash an order of the State Govern- 
ment of Madhya Pradesh dated 6th 
November 1965, compulsorily retiring 
him from Government service, on in- 
valid pension. 

2. The relevant facts, briefly stated, 
are as follows. The petitioner. was in 
service of the Government as a Tahsil- 
dar. On 13th April 1960, he was involv- 
ed in a bus accident and suffered a 
spinal injury. He had to remain on 
medical leave till 19th October 1961. Be- 
fore resuming his duties, he was ex- 
amined by the Divisional Medical Board, 
Jabalpur, cn 13th September 1961 and 
certified fit to resume his duties in Gov- 
ernment service. The Board, while cer- 
tifying his fitness, however, Tecommend- 
ed that he sshould’ be exempted from 
touring duties for a period of 6 months.. 


While the petitioner was holding the 
office of Tahsildar, Pawai, the Commis- 
sioner, Rewa Division, wrote to the Gov- 
ernment on ist June 1964 asking for his 
transfer out of his division, as he had 
practically become a cripple due to para- 
lysis and it was unfair to keep him at 
the head-quarters where a Tahsildar is 
required to perform manifold adminis- 
trative duties and has to undertake in- 
tensive tours in the performance of such 
duties. The Commissioner suggested on 
humanitarian grounds that the petitioner 
should -be posted as an Additional 
Tahsildar in the Madhya Bharat region 
where provision for such post exists and 
he may in that capacity- be entrusted 
with office duties, 


The State Government in the Revenue 
Department felt that he should be 
posted as-a Sub-Treasury Officer, as the 
work involved is mostly of a sedentary 
type and does not involve any touring. 
That -proposal was, however, turned 
down by the Finance Department which 
recommended that he should be retired 
on ‘invalid pension in the public. interest. 
The petitioner accordingly had ‘to appear 
before the Divisional Medical Board, 
Rewa on 17th September 1965 -which 
found him to be completely and per- 
manently incapacitated for further ser- 
vice involving touring duties of any kind 
in the department to which he belongs 
in consequence of Spastic Paralysis of 
the left leg, with shortening of the leg 
and limitation of movement, resulting 
from the spinal injury. It, however, 
certified that he was only fit for seden- 
tary type of duties. 


3. The petitioner 
retirement on 


contends that his 
account of physical in~ 


‘capacity amounts to removal from ser~- 


vice within the meaning of Art. 311(2) 
of the Constitution and inasmuch as he 
was given no opportunity to show cause 
against the action proposed to be taken, 
the order of retirement is constitution- 

ee 


mae 


Soe 
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ally invalid. The order of retirement 
-s defended by the State Government 
dm. three grounds. First of all, they rely 
on the doctrine that the service was at 
she pleasure of the Governor. Second- 
-y, retirement on invalid pension does 
not amount to punishment and, there- 
fore, Art. 311(2) of the Constitution is 
aot attracted. It is urged that when 
a person joins Government service, he 
is medically examined under the Ser- 
vice Rules and that no -person can be 
taken in permanent employment except 
in conformity with F. R. 10. It is, 
therefore, implied in the service condi- 
tions that the Government would keep 
him in service so long as he is fit to 
discharge the work for which he is em- 
ployed and the moment he is found 
physically unfit to render that service, 
he could be retired by the Government 
on invalid pension under Rule 441 of 
the Civil Service Regulations. Thirdly, 
the Government have power to retire a 
Government servant on medical grounds 
under S. R. 17(b) to F. R. 74. None of 
these contentions are well founded. 


4. Where a person is appointed sub- 
stantively to a permanent post in Gov- 
ernment service, he normally acquires 
a right to hold that post until, under 
the rules, he attains the age of superan- 
nuation or is compulsorily retired. In 
the absence of a contract, express or 
implied, or a service rule, he cannot be 
turned out of his post unless the post 
itself is abolished or unless he is found 
guilty of misconduct, negligence, ineffi- 
ciency or other disqualifications and ap- 
propriate proceedings are taken under 
the service rules read with Art. 311(2). 
Termination of service of such a servant 
so appointed must per se be a punish- 
ment, for, it operates as a forfeiture of 
the servant’s rights and brings about a 
premature end of his employment (See, 
P. L. Dhingra v. Union of India, AIR 
1958 SC 36). 


As a necessary corollary, the termina- 
tion of service brought about by the 
exercise of a contractual right, and the 
compulsory retirement in terms of a 
specific rule regarding the conditions of 
service, are not tantamount to the in- 
fliction of the punishment and do not 
attract Art. 311(2). (See Shyamlal v. 
State of U. P., ATR 1954 SC 369; Jai 
Ram v. Union of India, AIR 1954 SC 584; 
Bholanath J. Thaker v. State of Saurash- 
tra, AIR 1954 SC 680; State of Bom- 
bay v. Saubhagchand M. Doshi, AIR 
1957 SC 892; P. Balakotaiah v. Union of 
India, AIR 1958 SC 232 and Dalip Singh 
v. State of Punjab, AIR 1960 SC 1305). 
It logically follows that in the absence 
of a service rule, the compulsory retire- 
ment of a Government. servant on 
ground of physical incapacity, is a 
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punishment as it visits him with penal 
consequence in that, it entails in a pre- 
mature end to his employment (See 
Motiram v. N. E. Frontier Rly., AIR 
1954 SC 600; Gurdev Singh Sidhu v. 
State of Punjab, AIR 1964 SC 1585 and 
T. S. Manked v. State of Guiarat, AIR 
1970 SC 143). 


In Pandit Umashankar v. State of 
Madhya Pradesh, Misc. Petn. No. 308 of . 
1958, D/-20-5-1959 (MP) Shrivastava and 
Pandey, JJ. held, in like circumstances, 
that the premature retirement of a 
Government servant constitutes dismis-« 
sai or removal from service within. the 
meaning of Art. 311(2) of the Constitu- 
tion and it is, therefore, incumbent ou 
the authorities to give him a reasonable 
opportunity to show cause against tha 
action proposed to be taken against 
him. We find no reason to take a dif- 
ferent view in this case. 


5. Under F. R. 56, the petitioner had 
a right to hold the post of a Tahsildar 
till he attained the age of 55 years. At 
the time of retirement, he was 41 years 
of age. If for any reason, it was pro- 
pesed to terminate his service, it was 
necessary for the State Government to 
give a reasonable opportunity to show 
cause against the proposed termination. 
The retirement of a Government ser- 
vant on the ground of a physical incapa- 
city undoubtedly attaches a stigma and 
is, therefore, a punishment. It was ac- 
cepted on behalf of the State Govern- 
ment that such opportunity was not 
made available to the petitioner. That 
being so, the impugned order of com- 
pulsory retiremen> must be struck down 
as invalid. We find that in Dr. Kanshi 
Ram v. State of U. P, AIR 1956 All 330 
Mehrotra, J. has also taken the same 
view. 


6. No provision was brought to our 
notice which permits the Government to 
retire a Government servant on invalid 
pension. The premature retirement of 
the petiticner on invalid pension, cannot 
be supported on the doctrine cf pleasure 
of the Governor embodied in Art. 310 
(1). The opening words of that Arti- 
cle, “Except as expressly provided by 
this Constitution” restrict the operation 
of the rule embodied therein, to the 
other safeguards that he had under the 
Constitution. According to the Lord- 
ships of the Supreme Court, as stated 
in Parshottam Lal Dhingra’s case, AIR 
1858 SC 36 the provisions of Art. 311 
operate as a proviso to Art. 310(1). 
Rule 441 of the Civil Service Regula- 
tions on which reliance is placed, is only 
an enabling provision permitting pay- 
ment of invalid pension. It does not 
confer a power on the Government to 
retire a person. 
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S. R. 17(b) to F. R. 74, as interpreted 
in the Government of Madhya Pradesh, 
Finance Department memorandum No. 
142-R-2346-IV-R-IT, dated 22nd Janvary 
1964, comes into play under a different 
contingency. On its plein construction, 
S. R. 17(b) to F. R. 74, is not a rule 
which permits the State Governmen. to 
refer the case of a civil servant to the 
Medical Board for purposes of invali- 
dation. It is also not a service “ule 
conferring any power on the Govern- 
ment to retire such civi! servant on in- 
valid pension. S. R. 17(>) must be 1ead 
in the context of F. R. 74 which finds 
place in Chapter X of the Fundamental 
Rules, dealing with the question of 
‘Leave’. If S. R. 17(b) was intendec to 
be a power to retire a Government ser- 
vant on invalid pension on account of 
his physical or mental incapacity. it 
would have found its prcper place urder 
F. R. 56 which deals with superanrua- 
tion. i 

The marginal note to 5. R. 17(b) sup- 
ports our construction. It reads as 
follows: 

“Grant of leave to a Government zer- 
vant who is unlikely to be fit to return 
to duty.” 

Where there is continued absence o€ a 
Government servant from duty and he 
applies: for extension cf his leave on 
medical ground, he has t appear betore 
the Medical Board. If the Medical Board 


certifies under S. R. 17{b) to F. R. 74° 


that he is permanently unfit to be in 
Government service due to any phys-_cal 
or mental incapacity, the Governmen~ is 
then empowered, upon such certificat:on, 
to discharge the civil servant. 

7. S. R. 17(b) to F. R. 74 does not 
also help the Government. The Certi- 
ficate of Invalidation is not in terms of 
S. R. 17(b). It reads as follows: 


Certificate of Invalidation 


“Certified that we hav2 carefully 2x- 
amined Shri S. P. Shrivastava s/o Shri 
Parmanand of Revenue Department as 
Tahsildar. His age is by his own stete- 
ment 42 years and by appearance about 
42 years. 


We consider Shri S. P. Shrivastava to 
be completely and permanently incana- 
citated for further service involv ng 
touring duties of any kind in “he 
Department of which he belongs in con- 
sequence of Spastic Paralysis of the Eft 
leg (with shortening) and limitation of 
movement consequent tc spinal inj-ry 
due to a Bus accident in 1960. His in- 
‘capacity does not appear to us to heve 
been caused by irregular or intemperate 
habits. He is only fit for sedentery 
type of duties.” 


On a plain reading of th2 Certificate, if 
it obvious that the Div-sional Medizal 
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Board did not certify that the petitioner 
was completely and permanently in- 
capacitated for further Government ser~ 
vice. On the other hand, the Divisional 
Medical Board certified that he was fit 
enough to perform duties of a sedentary 
type. If the Government wanted to rely. 
on this certificate, they should have of- 
fered the petitioner a suitable post in- 
volving no touring duties. 


8. There is obviously a lacuna in the 
service rules. We think it desirable to 
draw the attention of the Government 
to the absence of a rule in the matter. 
Unless a Government servant applies for 
premature retirement under Rule 442 of 
the Civil Service Regulations or applies 
for extension of his leave on medical 
grounds, and is invalidated under R. 17 
(b) to F. R. 74, the Government have no 
corresponding power to refer the case of 
such Government servant to the Medi~ 
cal Board, when they find that he is 
completely unfit for retention in their 
service. The retention of a Government 
servant who is completely unfit to con- 
tinue in service on account of any physi- 


cal or mental incapacity is clearly 
against the public interest. It is, there- 
fore, desirable that the Government 


should have the right to refer the case 
of a Government servant to the Medical 
Board and, upon a certificate of Invali~ 
dation, should have the power to com- 
pulsorily retire him on invalid pension. 
There is utmost necessity to frame a 
rule on the lines of Rule 15 of the All 
India Services (Death-cum-Retirement 
Benefits) Rules, 1958, with correspond- 
ing amendments of F. R. 56 and Rule 2 
(2) of the Madhya Pradesh New Pension 
Rules, 1951. 


9. In the result, the petition succeeds 
and is-allowed with costs. The order of 
compulsory retirement, dated 6th 
November 1965, passed by the State 
Government, retiring the petitioner 
from Government service on invalid 
pension, is hereby quashed. Hearing fee 
Rs. 100/-; if certified. 


` Petition allowed, 
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Tikam Chand Lunia, Appellant v. 
Rahim Khan Ishak Khan and others, 
Respondents. 


First Appeal No. 70 of 1965, D/-22-4- 
1970. * 


(A) Muhammadan Law — Guardian- 
ship — Minor — Representation by de 
facto guardian. 


IN/IN/E145/70/YPB/B 
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A deed of partition to which a 
Muhammadan minor is a party. repre- 
sented by his mother as de facto guar- 
dian is void and not binding on the 
minor, irrespective of-the considerations 
that it benefited him or the arrangement 
was followed for a long period. AIR 
1952 SC 358 & AIR 1954 Trav-Co. 370, 


Rel. on. (Para 11) 
(B) Partition Act (1893), S 4 — Suit 
for partition — Partition -being incon- 


“venient: or destructive of intrinsic value ` 


of. property — Duty of Court. 

Mere ` reluctance or some inconveni- 
ence of other co-owners is not by itself 
sufficient to take away co-owner’s right 
to have properties partitioned. Different 
considerations, apply where a partition 
is inconvenient or is destructive ‘of the 
intrinsic value of the property. In stich 
cases Court avoids actual partition as far 
as practicable and adopt a : procedure 
more suitable in the circumstances of the 
case. The Court has the jurisdiction to 
allot such a property exclusively to one 
co-owner with suitable directions for 
payment of money to the others. . 

(Para 14) 


(C) Muhammadan Law — Partition — 
Heirs inheriting property — Alienee 
from one co-owner of ‘specific item of 
property — Can file, suit: for general 

partition of all properties. 


A co-owner under the oe 
Law has a right to.sell his undivided 
share in the estate to which he has suc- 
ceeded as an heir. An alienee of a 
specific item stands in the shoes of the 
co-owner and obtains a .personal right 
which he is equally entitled -to enforce 
against the shares of his vendors. A 
purchaser for value, therefore, 
stand in the shoes:of his alienor to the 
extent of claiming a general partition of 
all the properties so that the equity may 
be worked out by allotting to the shares 
of his vendors the property which has 
been alienated by him if such a course 
does not work injustice to the right of 
the other co-owners. 
384, Dissented from; AIR 1939 Bom 40 
& AIR 1959 Madh Pra 190, Rel. on. 


(Paras 14, 15). 


However, if on consideration of the 


character and nature of the property to. 


be divided and the extent of the shares 
of other co-owners, the specific item of 
property cannot be -exclusively allotted 
to the-shares of the alienors, the sale 
must be construed to be the sale -of so 
much portion in that item as can justly 
be given to. the shares of -the alienor 
having regard to all the equities in the 
circumstances of the case. (Para 17) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 Madh Pra 190 

(V 46) = 1958 MPLJ 464, Abdul 

Rahman v. Hamid Ali : 12, 15 
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(1954) AIR 1954 Trav-Co 370 (V 41) 

= ILR faial Trav-Co 490, Assiz 

v. Chithamm 
(1952) AIR 1952 SC 358 (V 39) = 

1952 SCR 1133, Mohamed Amin 

v. Vakil Ahmad 
(1939) AIR 1939 Bom 40 (V 26) =l 

40 Bom LR 1205, . Gemalsingji 

Khumansingji v. Bai Fati 
(1921).AIR 1921 Mad-384 (V 8), = 

ILR 44 Mad 167, Dhadha Sahib 

v. Muhammad Sultan Sahib. ` 16 

C. P. Sen, for Appellant; B. a ‘Pande, 
for Respondents, 

BHARGAVA, J.:— This ‘judgment 
skall govern the disposal' of First Appeal 
No. 33 of 1965 also which arises- out of 
Civil Suit No. 1-A of 1962 filed by res- 
pondents 1, 2 and 3 against respondents 
4, 5, 6 and 7 and the appellant Tikam 
Caand. . 

2. The present ‘appeal arises out of 
Civil Suit No, 2-A of 1962 filed by the 
appellant: against the respondents. The 
appellant had purchased a house situat- 
ed on plot No. 17/1, Jagdalpur town, 
from respondents 4 ‘and 5 Gaffar an 
and Sahadat Khan- on 15-4-1959 for 
Rs. 13000/-. The said house belonged to 
one Sardar Khan who was a Sunni 
Mahomedan. Sardar Khan admittedly 
died in the year 1933. At the time of 
his death, -he left behind his three sons 
Ishak Khan, Gaffar Khan (defendant 
No. 4). Sahadat Khan (defendant No. 5) 


‘and his daughter Smt. Munir Bi (defen- 


dant No. 6). Ishak Khan died in the 
year 1953 leaving behind his two minor 
sons Rahim Khan (defendant No. 1) and 
Manjur Khan (defendant No. 2) and his 
widow Smt.. Tazul Bi (defendant No. 3) 
as his heirs: It is not disputed that in 
the estate of Sardar Khan his three sons 
had an equal share of 2/7 each and his 
daughter had 1/Tith share and that- these 
heirs inherited the estate of the deceas~ 
ed as tenants-in-common. | 


3. At the time of the death of Sardar 


` Khan in 1933, he left- behind the follow- 


ing properties:— ` 
(1) Four: houses on plot No. 17/1 in 
the town of Jagdalpur. Area- of 
the plot was 11470 sq. ft.’ 


(2) Agricultural lands 26.79 acres in 
village > Bhond ` of Jagdalpur 
. Tahsil. 


(3) Agricultural land admensuring 22.50 
acres in village Kawarawand of 
Jagdalpur Tahsil. 


In the plaints of Civil Suit No. "1-A of 
1962 and Civil Suit No. 2-A of 1962 the 
area of agricultural larid situated in vil- 
lage Kawarawand was stated to be 18.44 
acres but the appellant made an appli- 
cation -before us on 9-3-1970 alleging that 
the said area was wrongly stated and 
the correct area of the said land was 
22.50 acras. By. our order dated 25-3- 


1971 


1970 we allowed the application for 
amendment as it was not opposed and as 
the error in stating the area of the said 
land was clearly based on a mistake. 


4. The case of the plaintiff-appellant 
as set out in the plaint of Civil Suit 
No. 2-A of 1962, was that in the lfe- 
time of Ishak Khan in the year 1950 -a 
partition took place -orally between his 
sons and daughter; that in the said parti- 
tion defendants Gaffar Khan end 
Sahadat Khan were jointly allotted sub- 
plot No. 17/4 out of plot No. 17/1 refer- 
red to above and thus got in their share 
an area of 3762 sq.ft. with a pakka 
house on it and that agricultural lands 
in village Kawarawand were also allot- 
ted to them in their shares. The shares 
allotted to Ishak Khan and Smt. Munir 
Bi were also stated in paragraph 3 of the 
plaint. It was further averred that leter 
the said oral partition was confirmed by 
a registered partition-deed executed on 
26-5-1958; that Smt. Tazul Bi (defendant 
No. 3), mother of the minor defendants 
. Rahim Khan and Manjur Khan, repre- 
sented the branch of Ishak Khan for 
herself and for-her minor sons at the 
time of the execution of the said pacti- 
tion-deed and precisely the same proper- 
ties which were previously allotted in 
the oral partition of 1950 were stated’ in 
the partition-deed to have fallen to the 
shares of the respective heirs of deceas- 
ed Sardarkhan; that on 14-7-1958 Gafar 
Khan and Sahadat Khan (defendants 4 
and 5) mortgaged the house which had 
fallen to their shares namely, the pakka 
house on plot No. 17/4, to the Firm 
Rajhumal Relumal of Jagdalpur for the 
principal amount of Rs. 5500/- and that 
the mortgagee firm, which was previcus- 
ly the tenant of the said mortgagors, 
continued in possession of the house 
paying a rent of Rs. 80/- per month to` 
em. 


_ It was further averred that on or 
about 10th April 1959 Gaffar Khan and 
Sahadat Khan (defendants 4 and 5) œn- 
tracted to sell the mortgaged house a-ter 
redeeming it from the mortgagee to the 
plaintiff for a total consideration of 
Rs. 13000/-. It was alleged that defead- 
ants 4 and 5 took advance from the 
plaintiff, repaid .the mortgage-debt and 
redeemed the. mortgaged house on 14-4- 
1959 and thereafter on 15-4-1959 they 
sold it to the plaintiff for Rs. 13000/-. 


5. It was further urged in the pleint 
that on. 3-2-1962 defendant No.-1 (who 
had by that time become major) and 
defendant No. 2 through his next-friend 
defendant No: 3, and defendant No. Ẹ in 
her own right instituted -a suit (Civil 
Suit No. 1-A of -1962) in the Court of 
the Additional District Judge, Jagdalour 
for a declaration that the ‘partition ef- 
fected under the registered partition 
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deed dated 26-5-1958 was inoperative, 
invalid, illegal and void and was not 
_ binding on them partly for the reason 
that Smt. Tazul -Bi was not the de jure 
guardian of the property of her minor 
sons and therefore had no legal autho- 
rity to bind them by act of executing 
the partition deed and. partly for the 
reason that the partition recorded in the 
said partition-deed was prejudicial to the 
interests of the said minors. As a result 
of the said suit having been brought, the > 
plaintiff instituted the present suit claim- 
ing the following reliefs:— 

(1) That oral partition of the year 1950 
as subsequently confirmed by the 
registered partition-deed dated 
26-5-1958 be confirmed, : 

(2) That if the partition were not con- 
firmed, a general partition of all 

- the properties of the deceased 
Sardar Khan amongst the defen- 
dants 1 to 3 as representing the 
branch of Ishak Khan, Gaffar 
Khan, Sahadat Khan and Smt. 
Munir Bi (defendants 4, 5 and 6), 

5 respectively, be ordered. 


X3) That the pakka house on plot No. 

- 17/4, area 3762 sq.ft. alienated by 
the defendants 4 and 5 to the 
plaintiff be allotted to the share of 
the defendants 4 and 5 and equi- 
ties be worked out between the 
heirs of Sardar Khan while al- 
_lotting the said house to the share 
of defendants 4 and 5. 


6. Defendants 4, 5 and 6 remained ex 
parte. The plaintiffs suit was opposed 
by defendants 1, 2 and 3 who filed a 
common written statement. The main 
contentions raised by them were that no 
oral partition had ever taken place as 
alleged by the plaintiff between the heirs 
of Sardar Khan; that the registered 
partition-deed dated 26-5-1958 was not 
binding on them as Smt. Tazul Bi was 
not their legal guardian and had no 
right to represent defendants 1 and 2 in 
the said partition and that the partition 
allegedly made under the said deed was 
unfair and was not beneficial to the in-- 
terests of the minors as properties of 
higher value and better importance were 
all allotted to defendants 4 and 5, Gaffar 
Khan and Sahadat Khan: It was further 
contended that as defendants 4 and 5 had 
no right to alienate the pakka house 
situated on plot No. 17/4.the sale of the 
said plot by them to the plaintiff was 
invalid and illegal and therefore the 
plaintiff was not entitled to the reliefs 
claimed by him. It was also urged that 
the plaintifi who was a stranger to the 
family of the defendants had no right 
to file a suit for general partition of the 
properties left by Sardar Khan. 


7. The trial Court framed various 
issues and camé to the conclusion that 
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no oral partition was made in the year 
1950 as alleged by the plaintiff; that the 
partition recorded in the partition-deed 
Gated 26-5-1958 was void and was not 
binding on defendants 1, 2 and 3 as 
defendant No. 3 Smt. Tazul Bi was not 
the legal guardian of the minors and 
was therefore not competent to represent 
them in the said partition in the year 
1958; that the said partition was prejudi- 
cial to the interests of the minors and 
herefore was not fair; that in Sardar 
Khan’s property Ishak Khan, Gaffar 
Khan and Sahadat Khan held an equal 
share of 2/7 each and that Smt. Munir 
Bi was entitled to 1/īth share; that the 
said pakka house was mortgaged for 
Rs. 5500/- by defendants 4 and 5 in 
favour of Firm Rejumal Relumal and 
that the mortgagee firm was a tenant of 
the said house even from before the date 
of mortgage; that the said mortgage was 
redeemed on 14-4-1959 and the house 
was sold by defendants 4 and 5 to the 
plaintiff for a consideration of Rupees 
13000/- but it held that defendants 4 and 
5 were not entitled to sell the said en- 
tire house as they were not exclusive 
owners thereof. 


The trial Court also held that a Sunni 
Mohammedan is entitled to transfer his 
undivided share in the joint property 
without effecting partition and a pur- 
chaser from a co-sharer under the 
Mohamedan Law could maintain a suit 
for general partition but as defendants 
4 and 5 did not alienate their undivided 
snare in favour of.the plaintiff but 
alienated the specific house as such the 
plaintiff in the instant case was not en- 
titled: to file the present suit. The trial 
Court also held that before purchasing 
the said house the plaintiff did not make 
proper enquiries inasmuch as the suit 
house did not stand in the nazul record 
in the names of Gaffar Khan and 
Sahadat Khan upto the date of sale. In 
the result, the trial Court dismissed the 
plaintiff's suit for declaration and gene- 
ral partition. However, by its decree 
it directed defendants 4 and 5 Gaffar 
Khan and Sahadat Khan to pay Rupees 
13000/- to the plaintiff-appellant. Feel- 
ing aggrieved against the said judgment 
and decree, the plaintiff has filed this 
appeal. 


8 In Civil Suit No. 1-A of 1962, 
defendants 1. 2 and 3 (who were plain- 
tiffs in the said suit) claimed the relief 
that the partition dated 26-5-1958 be 
declared to be inoperative, invalid, 
illegal and void and not binding on the 
plaintiffs and that it may be declared 
that the purchaser Tikamchand had not 
acquired any righ, title or interest in 
the property based on the sale deed 
dated 15-4-1959. In this suit, Firm 
Rejhumal Relumal, who was tenant of 
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the suit house, was also impleaded as 


defendant No. 7. 


9. It is not necessary to state separa- 
tely the pleas taken by Tikamchand in 
his written statement as they are. practi- 
cally the same pleas which he took in 
his plaint in Civil Suit No. 2-A of 1962. 
Both the suits were consolidated for 
trial though they have been disposed of 
by the trial Court by separate judg- 
ments delivered simultaneously. In 
Civil ` Suit No. 1-A of 1962, the trial 
Court decreed the claim of the plaintiffs 
of that suit, namely, deféndants 1 to 3 
Rahim Khan, Manjur Khan and Smt. 
Tazul Bi. Feeling aggrieved by the said 
decree Tikamchand has filed First Ap- 
peal No. 33 of 1965. 


10. The first contention raised on 
behalf of the appellant is that the trial 
court should have held that there was 
an oral partition in the year 1950 in the 
lifetime of Ishak Khan. The trial Court 
has considered this question under issue 
No. 2. On consideration of the evidence 
adduced, we are satisfied that the plain- 
tiff has not been able to prove that 
there was an oral partition of the estate 
left by Sardar Khan between his sons 
and daughter in the year 1950. The 
most material witness on the point 
would have been Gaffar Khan (defen- 
dant No. 4) but he was not examined 
by the plaintiff. Tikamchand plaintiff 
(P. W. 1) and his father Sobhagmal 
(P. W. 6) are shown to have no direct 
knowledge about the said partition. Evi- 
dence of Smt. Tazul Bi (defendant No. 8) 
positively establishes that there was. no 
partition of the property left by her 
father-in-law in the lifetime of her hus- 


band. We, therefore, hold that the 
alleged oral partition has not been 
proved. 

1i. It was contended in the second 


place that even if it were held that no 
partition took place in the year 1950, 
the partition evidence by the registered 
partition deed dated 26-5-1958 should be 
acted upon as the minors Rahim. Khan 
and Manjur Khan were represented at 
the time of the execution of the said 
partition deed by their mother Smt. 
Tazul Bi. It was also contended that 
the evidence on record was insufficient 
to establish that the said partition was 
prejudicial to the interests of the minors 
in any way. It is well settled that a 
deed of partition to which a Mahomedan 
minor is a party represented by his 
mother as a de facto guardian is void 
and not binding on the minor irrespec- 
tive of the considerations that it bene- 
fited him or the arrangement was fol- 
lowed for a long period (see Mohomed 
Amin v. Vakil Ahmad, AIR 1952 SC 358 
and Assiz v. Chithamma, AIR 1954 Trav- 
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Co 370. We therefore hold that the 
alleged partition recorded in the parii- 
tion-deed dated 26-5-1958 is not bindinz 
on defendants 1 to 3. These defendants 
are, therefore, entitled to ignore the said 
partition. ; 


12. The next contention advanced oa 
behalf of the plaintiff-appellant is that zs 
defendants 4 and 5, Gaffar Khan and 
Sahadat Khan, were each entitled to 
2/7th share in the property of their 


father, they were entitled to transfer 
their undivided share under the sale 
deed dated 15-4-1959. It is further 


urged that as they sold the pakka house 
situated on plot No. 17/4 to the plaintif 
for value, the plaintiff was entitled to 
bring a suit for general partition against 
the heirs of Sardar Khan and was fur- 
ther entitled to this equity that so fer 
as possible the said entire house may ke 
allotted to the share of his vendors. Tte 
learned counsel for the appellant placed 
reliance on a decision of this Court re- 
ported in Abdul Rahman v. Hamid AH, 
1958 MPLJ 464 = (AIR 1959 Madh Pra 
190) in support of his contention. 


13. On the other hand, it was con- 
tended that the plaintiff, who is a total 
stranger to the family, is not entitled -o 
claim a general partition of all the pra- 
perties between the co-sharers. It is 
urged that the right to bring a suit for 
general partition is a personal right of 
the co-sharers and merely on account of 
there being an alienation of some pro- 
perty by one of the co-sharers in ‘favour 
of a stranger he does not get a right 
to ask for general partition.: It is fuz- 
ther urged that as defendants 4 and 5 
instead of selling their undivided share 
in the house sold the specific house 
without being its exclusive owners, the 
sale was illegal and no title passed under 
it to the plaintiff alienee. It is also 
urged that at best his right could ony 
be to ask for the partition of the pro- 
perty sold to him. 


14. In our opinion, the contention >f 
the appellant has merit and must be 
given effect to. On the death of a 
Mahomedan, his heirs become entitled zo 
their specific shares in the estate of the 
deceased as  tenants-in-common. What 
they can validly insist upon is that they 
must be given property equal to their 
share in the property left by the deceas- 
ed but they cannot insist that each 
single property must be divided into 30 
meny as represent the shares of the 
eirs. 


It is true that every co-owner has a 
egal right to have the joint propertiss 
partitioned. Mere reluctance or some 
inconvenience of other co-owners is not 
by itself sufficient to take away the said 
right. Different considerations, how- 
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ever, apply where a partition is incon- 
venient or is destructive of the intrinsic 
value of the property. In such cases 
Courts avoid actual partition as far as 
practicable and adopt a procedure more 
suitable in the circumstances of the case. 
The Court has the jurisdiction to allot 
such a property exclusively to one co- 
owner with suitable direction for pay- 
ment of owelty money to the others. We 
feel that there is no justification to 
deprive the plaintiff, who is a purchaser 
for value, from having an equity in his 
favour to stand in the shoes of his ali- 
enors to the extent of claiming a general 
partition of all the properties so that the 
equities may be worked out by allotting 
to the shares of his vendors the pro- 
perties which have been alienated by 
them if such a course did not work in- 
justice to the right of the other co- 
owners. 


15. A co-owner under the Mahome- 
dan Law has a right to sell his un- 
divided share in the estate to which he 
has succeeded as an heir. An alienee 
of a specific item of the property stands 
in the shoes of the co-owner from whom 
he has purchased any specific item of 
property and thus, in our opinion, he 
obtains a personal right which he is 
equally entitled to enforce against the 
shares of his vendors. We reiterate the 
view which was takenin Abdul Rahman’s 
case, 1958 MPLJ 464 = (AIR 1959 Madh 
Pra 190) (supra). 


16. When the house in question was 
sold by defendants 4 and 5 in favour of 
the plaintiff, if the entire house could 
be allotted in their shares, in our opinion 
the property in the entire house must 
be held to have passed to the plaintiff 
alienee because the alienee can claim to 
be allotted the property purchased by 
him if it is not inconsistent with the 
rights of other parties and if the value 
of the specific property does not exceed 
the value of alienor’s share in the entire 
joint property. In effecting partition of 
joint property between co-sharers or 
alienees from one or some of them 
equity requires that partition should be 
so effected as not to prejudice the latter. 
The principles which apply in cases of 
partition among Hindus also apply in 
the cases of Mahomedans. The under- 
lying principle is that a bona fide pur- 
chaser for value should not be prejudic- 
ed by reason of any subsequent suit for 
partition brought on behalf of the other 
co-sharers and that if without doing in- 
justice between the parties the equities 
between the alienee and the other co- 
sharers can be so adjusted as to allow 
the purchaser the full fruits of his 
bargain for which he has paid full con- 
sideration, that ought to be done. The’ 
same view was taken in Gemalsingji 
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Khumansingji v. Bai 
` Bom 40. We respectfully dissent from 
the view taken in Dhadha Sahib v. 
- Muhammad Sultan Sahib, AIR 1921 Mad 
384 to the contrary. 


17. However, if on ndet of 
the’ character and nature of the property 
to be divided 
shares of other co-owners, the house sold 
could not be exclusively allotted to the 
shares of the alienors, 
the sale must be construed to be the 
` isale of so much portion in that house 
as could justly be given to the shares of 
the alienors having regard to all the 
equities in the circumstances of the pre- 
sent case. 


18. We have already said that in the 
present case there is no dispute about 
the extent of the property left by the 
deceased Sardarkhan and. 
shares which his three sons and 
daughter had in his estate and the pro- 
perties left by the deceased are -men-~ 
tioned in paragraph 2 of the plaint. The 
appellant filed before us a map showing 
the four houses on plot No. 17/1. This 
map was not challenged on behalf of the 
respondents in spite of an opportunity 
having been given to them. We, there- 
fore, take it ‘that the houses are correct- 
ly represented on the said map and con- 
stitute an item of the property which is 
liable’ to be partitioned. . Similarly, the 
appellant has filed Khasra for the years 
1952 to 1956 of the agricultural lands 
situated in village Bhond and village 
Kawarawand. The shares of defendants 
1 to 3 who are heirs of Ishak Khan and 
defendant No. 4 Gaffar Ghan and defen- 
‘dant No. 5 Sahadat Khan are equal in 
the estate of the deceased Sardar Khan 
and amount to 2/T7th each in that estate. 
Similarly, the share of defendant No. 6 
Smt. Munir Bi is admittedly 1/7th in 
the estate: of the deceased. We declare 
and hold accordingly. 


Fati, AIR 1939 


. 19. As there was no proper evidence 
about the valuation. of the properties, 
we examined Rahim Khan respondent 
No. 1 on 20-4-1970 before us. We allow- 
ed both the parties to question him. He 
in his deposition stated that his grand- 
father had left four houses at the time 
of his death. One of these houses was 
a pucca -house which has been sold by 
his uncles Gaffar Khan and Sahadat 
Khan to the plaintiff-appellant Tikam- 
chand. He stated that the value of the 
` house sold to. Tikamchand along with 
the land appertaining to it is today 
about Rs. 50,000/-; that the kaccha house 
. and the compound appertaining to it in 
which respondent No. 1 is residing at 
present i worth Rs. 9000/- and the 
house which is in the occupation of res- 
“pondent No. 6 Smt. Munir Bi is’ worth 
. about Rs. 2500/- to Rs.-3000/-. He fur- 
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and the extent of the - 


in our opinion, ' 


about the- 


` Tikamchand ‘under the 


A.I.R. 


ther stated that the agricultural land 
pean at village Bhond is worth about 
.250/- to Rs. 300/- per acre. This 
BS i admeasures 26.79 acres. He also 
stated that the value of the agricultural 
land at Kawarawand is about Rs. 1000/- 
fer acre. That land admeasures 22.50 
acres. He has deposed that one of the 
two kaccha houses which was allegedly 
allotted to, the share of respondents 1, 
partition, has. fallen 
Thus, according to him; the total 
valuation of all the properties left by 
his grandfather Sardarkhan comes at . 
least to: 
(1) Pucca house sold to 
Tikamchand Rs. 
(2) One kaccha house in 
- the. occupation of res- 
pondents 1, 2 and 3 


50000/« 


: ———~ Rs. 9000/+ 
(3) One house in the oc- 
cupation of Smt. 
:+ . Munir Bi, respondent 
No. 6 en 
(4) Agricultural Jand at 
village Bhond at 
rate of Rs. 250/- 


_. acre 
(5) Agricultural 
$ Kawarawand ; 


Rs, 2500/+ 


——— Rs. 6800/- 
land at : 
——— Rs. 22500/- 


Total Rs. 90800/~ 





20. The learned counsel for the ap- 
pellant Tikamchand accepted for the 
purposes of this appeal the valuation of 
the properties given by respondent 
No. 1 Rahim Khan. On the said valua- 
tion, the 4/7th share of respondents 4 
and 5 Gaffarkhan and Sahadatkhan, who 
are the vendors of Tikamchand, ‘comes 
to Rs. 52000/-. Further it is clear that 
the house which was sold by them to 
Tikamchand is not the residential house. 
Thus, considering the principles which 
we have discussed above in paragraphs 
14 to 18 of the judgment, in our 
opinion, the house and the land sold to 
sale-deed can 
safely be allotted to the shares of res- 
pondents 4 and 5 Gaffarkhan and 
Sahadatkhan without any injustice to 
the other heirs of Sardarkhan. We 
decide accordingly. : 


21. As there is no material on record 
to show how best the remaining -3/7th 
property can be divided between respon- 
dents 1, 2, 3 and 6, we think that it 
will be proper. to remand the case for 
final partition of the remaining poper 
ties to the trial Court. 


22. In the result, this appeal is 
allowed. The decree passed by the trial 
Court dismissing the suit filed by the 
appellant Tikamchand is set aside. In- 
stead, we decree the plaintiff-appellant’s 
claim as follows;-= 


41971 
(1) It is declared that respondents 4 


and 5 Gaffarkhan and Sahadatkhan are 
each entitled to 2/7th share in thé >ro- 


perty of their -deceased father Sardar- 


n. Their total share thus works out 
at 4/7th in the estate of the deceasec. 

(2) It is declared that responden:s I 
to 3 Rahim Khan, Manjur Khan: and 
Tazul Bi are entitled to 2/7th share in 
the property of Sardarkhan as repre- 


senting the share of Ishak Khan who. 


was the father of respondents 1 ard 2 
and the husband of respondent No. 3. 

(3) It is declared that respondent No. 6 
Smt. Munir Bi is entitled to 1/7th snare 
in the property of her deceased father 
Sardarkhan. 

(4) It is further declared that the 
deceased Sardarkhan left one pacca 
house and three ‘kaccha houses at the 
time of his death situated in plot No. 
17/1 in Jagdalpur as also the agricultural 
lands specified above-in villages Bhond 
and Kawarawand. 

(5) We further declare that the plain- 
tiff-appellant is entitled to have a gne- 
ral partition between the heirs of the 
deceased Sardarkhan by virtue of his 
purchase of the pucca house and the 
said land for value under the sale-deed 
dated 15-4-1959. 

(6) We further direct that the said 
pucca house situated on sub-plot No. 
17/4 along with the land which was sold 
under the said sale-deed, is allotted to 
the share of Gaffarkhan and Sahadat- 


khan, respondents 4 and 5 and upnold. 


the sale-deed dated 15-4-1959 made by 
them. 
(7) So far as the partition of other 


properties is concerned, we direct that, 


the trial Court shall proceed to efect 
partition of the said properties between 
the respondents in accordance with law 
after working out the equities between 
them. The partition of agricultural 
lands shall be made through the Colles- 
tor according to the requirements of 
Order 20, Rule 18, Code of Civil Pro- 
cedure. 

(8) Considering the circumstances of 
the case, we direct- that parties shall 


bear their costs in both the Courts as 


incurred so far, 
Appeal allo-ved. 
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Income-tax Act (1922), S. 28(1) (o) — 
Penalty for concealment of income — 
Credit entry in account books of assessee 
— Assessee failing to prove source of 
credits — No positive circumstances on 
record from which inference of conceal- 
ment or deliberate furnishing of inaecu- 
rate particulars could reasonably be 
drawn — Penalty provisions of the Sec- 
tion, not attracted. AIR 1968 Madh Pra 
103, Rel. on. (Para 6) 
Cases Referred: © Chronological Paras 
(1968) AIR 1968 Madh Pra 103 

(V 55) 67 ITR 337, Commr, 

of Income-tax, M. P v. 

Punjabhai Shah 7 

M. Adhikari with P. S. Khirwadkar, 
for Applicant; K. A. Chitaley with V. S. 
Dabir, for Opposite Party. 

NAIK, J.:— This is an application 


„under Section 256(2) of the Income-tax 


‘Act, 1961 read with Section 66(2) of the 
Income-tax Act, 1922 for a direction re- 
quiring the Income-tax Appellate Tri- 
bunal to state the case and refer the 
questions of law arising out of the order 
of the Tribunal dated 22-1-1965. The 
questions of which reference is sought 
are:— 
“A. Whether, on the facts and circum- 
stances of the case, the Appellate 
. Tribunal was justified in cancel- 
. ling the penalty levied under Sec- 
tion 28(1) (c) of the Income-tax 
Act, 1922? 
B. Whether the finding in the assess- 
f ment proceedings that the cash 
credit -of Rs. 12,409/- represented 
the income of the respondent, was 
prima facie enough to establish 
the said amount as his income; 
and the respondent having adduc- 
ed evidence and failed to establish 
his' claim or any other possibility, 
the only inference possible is that 
he has either | concealed his in- 
come or has furnished inaccurate 
particulars? 
C. Whether positive 


evidence for 


S; ‘concealment or furnishing of in- 


accurate particulars is necessary. 
in all cases or whether such a 
conclusion can be arrived at even 
by way of fair inference from the 
- material on record?” 


2. The non-applicant assessee carries 
on sarafi business at Tal, district Ratlam. 
During the course of the assessment pro- 
ceedings for the year 1960-61, the In- 
come-tax Officer noticed a credit - entry 
of Rs, 12, 409/- in favour of one Hansraj 
Gokulji in the account books of the as- 
sessee. The entry related to the’ sale 
proceeds of 104 tolas of gold alleged te 
have been given to the assessee by the 
said Hansraj Gokulji for sale. The as- 
sessee was asked to lead evidence to 
prove the genuineness of the transaction. 
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The non-applicant assessee examined 
Hansraj Gokulji, who denied the tran- 
saction totally. The Income-tax Officer, 
therefore, added the said sum of Rupees 
12.409/- as income of the assessee from 
undisclosed sources. The order of the 
Income-tax Officer was affirmed by the 
Appellate Assistant Commissioner on ap- 
peal and, thereafter, by the Income-tax 
Appellate Tribunal on a further appeal. 

3. The Income-tax Officer, in the 
meanwhile, had started proceedings for 
levying on the assessee penalty under 
Section 28(1) (c) of the Income-tax Act, 
1922 and assessed him to a penalty of 
Rs. 8600/-- The Appellate Assistant 
Commissioner upheld the imposition of 
the penalty. On a further appeal to the 
Income-tax Appellate Tribunal, the im- 
position of the penalty was cancelled. 
The Tribunal, said: 


“While we ourselves have held that 
the assessee’s explanation was not pro- 
ved in regard to the source of the cre- 
dits, there is:nothing to bring home the 
charge of concealment or furnishing of 
inaccurate particulars on the assessee. 
Once the explanation of the assessee is 
out of the field, there is nothing positive 
to suggest that the credits were in the 
nature of income accruing to the as- 
sessee. While, therefore, the Depart- 
ment was fully justified in adding the 
amount as the assessee’s income frorn un- 
disclosed sources, there was no warrant 
for levying any- penalty. The penalty 
will, therefore, be cancelled.” 


4. The learned counsel for the Com- 
missioner contends that the questions of 
law aforesaid arise out of the order of 
the Tribunal, which the Tribunal may 
be directed to refer to this Court for 
decision. 


5. It has been repeatedly held that 
the question whether there has been a 
concealment of income is a question of 
fact on which no reference is ordinarily 
permissible: (Kanga and Palkhivala’s 
‘The Law and Practice of Income-tax’, 
Sixth Edition, p. 1039). 


6. But, that apart, the Revenue can 
point to no positive circumstance on the 
record from which an inference of con- 
ecealment or deliberate furnishing of in- 
accurate particulars could reasonably 
arise; and, in the absence of such mate- 
tial, the Tribunal was correct in holding 
that there were no positive circum- 
stances warranting the drawing of the 
necessary inference of concealment or of 
deliberate furnishing of inaccurate parti- 
culars to attract the provisions of Sec- 
tion 28(1) (c) of the Income-tax Act, 
1922. ; 

7. We may also add that in view of 


the decision of this Court in Commr. of 
Income-tax, M. P. v. Punjabhai Shah, 


I. T. Commr. v. Chintamanrao (Bhargava J.) 


ALR. 


67 ITR 337 = (ATR 1968 Madh Pra 103), 
the Tribunal was justified in not draw- 
ing the inference necessary to bring the 
ease of the assessee within the mischief 
of Section 28(1) (c) of the Income-tax 
Act, 1922; and we see no reason to take 
a view different from the one taken 
there in regard to the penalty provisions. 
contained in Section 28(1) (c) of the Act. 
8. The application for reference is, 
therefore, rejected with costs. Counsel's 

fee Rs. 100/-. 
Application rejected. 
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T. P. NAIK AND S. P. BHARGAVA, JJ. 

The Commissioner of Income-tax 
M. P., Nagpur and Bhandara, Nagpur, 
Applicant v. Chintamanrao Balaji, Op- 
posite Party. 

Wise. Civil Case No. 59 of 1965, D/- 
9-3-1970, from order of Income-tax Ap- 
pellate Tribunal, Bombay, D/-17-3-1964. 


(A) Income-tax Act (1922), S. 66 — 
Statement of case to High Court — 
Question of law — Conclusion drawn 
by the Tribunal that since additions were 
made to the book profits in excess of 
the amount of the cash credits, the ad- 
dition of the cash credits becomes re- 
dundant is a finding of fact giving rise 
to no question of law. (1967) 66 ITR 
722 (SC) and Mise. Civil Case No. 70 of 
1968, D/-9-3-1970 (MP), Foll. (Para 4) 


(Œ) Income-tax Act (1922), S. 33(4) — 
Powers of Appellate Tribunal — Tribu- 
nal may allow the assessee to raise 
grounds not taken in the memorandum 
of appeal — Tribunal is not precluded 
from adjusting the tax liabilities of the 
assessee in the light of its findings mere- 
ly because the findings are inconsistent 
with the case pleaded by assessee. (1967) 
66 ITR 722 (SC), Rel. on. (Para 5) 


Cases Referred: Chronological Paras 
(1968) Mise. Civil Case No. 70 of 
. 1868, D/-9-3-1970 (Madh Pra), 

Commr. of Income-tax, M. P. 

v. M/s. Pandharinath Jagannath ` 4 
(1967) 66 ITR 722 (SC), Commr. 

of Income-tax, Madras v. S. 


Nelliappan 4, 5 
_M. Adhikari, for Applicant; K. A. 
Chitaley, for Opposite Party. 

BHARGAVA, J.:— This application 


under Section 66(2) of the Indian Jn- 
come-tax Act, 1922 (hereinafter called 
the Act) is filed by the Commissioner of 
Income-tax, Madhya Pradesh, for a 
direction requiring the Income-tax Ap- 
pellate Tribunal, Bombay, to state the 
ease of the assessee Shri Chintamanrac 


EN/EN/C49/70/YPB/C 
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Balaji, Sagar, and to refer to this Court 
the following questions said to be ris- 
ing out of the Tribunal’s order dated ist 
August 1964 allowing the assessee’s ap- 
peal arising out of the assessment ro- 
ceedings for the assessment year 19337- 
58. The questions, which the Commis- 
sioner desires to be referred to this 
Court for decision, are:— 


1. Whether there was any material 
before the Appellate Tribunal to hold 
that the cash balance of Rs. 38000/- re- 
presented assessee’s share in the profits 
earned by the firm M/s. Vrajlal Manilal 
and Company, and kept outside the 
books? E 


2. Whether the appellate Tribunal was 
justified in holding that the cash balance 
of Rs. 38000/- represented assessee’s 
share in the profits earned by the firm 
M/s. Vrajlal Manilal and Company and 
kept outside the books, when it was 
never the case of the assessee? 


2. The assessee is a partner in the re- 
gistered firm M/s. Vrajlal Manilal and 
Company, Sagar. In the Wealth Tax 
Return filed by the assessee, he showed 
a sum of Rs. 38000/- as cash balance on 
2-11-1956. The Income-tax Officer celled 
upon the assessee to explain the source 
of the said amount. The assessee off2red 
the explanation that he was a salaried 
employee before he became a partner in 
the firm Vrajlal Manilal and Company 
and the said amount represented his 
savings as also the amounts that he got 
as provident fund and gratuity. He also 
stated that part of the amount compris- 
ed of presents received by him as well 
as withdrawals effected from the books 
of the firm. The Income-tax Officer re- 
jected this explanation as being insuffi~ 
cient and treated the entire sum of Rs. 
38000/- as the income of the assessee 
from undisclosed sources. He, thereZore, 
ordered the addition of the said amount 
to his total income. On appeal, the Ap- 
pellate Assistant Commissioner of In- 
come-tax, Jabalpur, agreed with the 
view taken by the Income-tax Oficer 
and rejected the appeal. On a further 
appeal, the Tribunal allowed the appeal 
making the following observations:— 


E TT. The learned counsel for 
the assessee contended that the question 
in dispute had to be decided on broad 
probabilities that the assessee was a very 
big assessee paying large amount of in- 
come-tax for many years and that tiere 
was nothing improbable about his having 
Rs. 38000/- on the valuation date as 
claimed by him. 


3. We are inclined to accept the caim 
of the assessee that he had an amount 
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of Rs. 38000/- with him, not so much on 
the ground indicated by him as on the 
ground that the firm of which he was a 
partner, has been held by the Tribunal 
to have earned profits which were out- 
side the books of accounts and the as- 
sessee’s share of those profits would 
come to more than Rs. 38000/-. We 
would, therefore, delete the amount 


. from his assessment, because his share 


of profit from the firm not accounted 
for in the books would automatically be 
included in his income by way of his 
share.” 


3. The contention raised by the 
learned counsel for the respondent is 
that the questions which are desired to 
be referred to, this Court for opinion are 
not questions of law: but are merely 
questions of fact and therefore the Tri- 
bunal cannot be required to state the 
ease and to refer the said questions for 
opinion of this Court. It is urged that 
on the material before the Tribunal it 
could properly come to the conclusion 
that the amount of Rs. 38000/- could be 
the cash kalance with him out of those 
amounts which represented his share of 
earned profits in the partnership busi- 
ness and to which he was assessed by 
the Tribunal beyond the amounts includ- 
ed in the books of accounts of the 
partnership. It is further urged that as 
there was no suggestion in the proceed- 
ings before the Income-tax Authorities 
that the assessee earned those profits 
from some other undisclosed sources, the 
inference of the Tribunal that the said 
amount of Rs. 38000/- could be explained 


by the additional income assessed in 
prior years of the partnership firm 
Vrajlal Manilal and Company which 


were outside the books of accounts of 
the firm and out of those profits the as- 
sessee’s share would come’to more than 
Rs. 38000/-, was justified. 


4. In our opinion, the contentions 
raised on behalf of the assessee are justi- 
fied. The Tribunal rightly refused to 
state the case on the ground that no 
question of law arose. The inference of 
the Tribunal that there’ is a connection 
between the profits withheld by the as- 
sessee from his account books and the 
cash credit entries found therein and the 
conclusion that since additions were made 
to the book profits in excess of the 
amount of the cash credits, the addition 
of the cash credits become redundant, 
were held to be findings of facts giving 
rise to no question of law, in Commr. 
of Income-tax Madras v. S. Nelliappan, 
(1967) 66 ITR 722 (SC). The same view 
has been taken by us in Misc. Civil Case 
No. 70 of 1968 decided by us today 
(Commr. of Income-tax, M. P. v. M/s. 
Pandharinath Jagannath). 
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5. It was urged by the learned coun- 
sel for the appellant that the onus of 
proving the source of Rs. 38000/-- was 
on the assessee and as the explanation 
was rejected by the. Tribunal, the Tri- 
bunal was not 
with the order made by the Income-tax 
Officer which was confirmed by the Ap- 
pellate Assistant Commissioner.. It is 


the case the conclusion reached. by the 
Tribunal is purely based on conjectures 
and surmises. 
with this submission. In (1967) 66 ITR 
722 (SC) (supra) it has been held that 
in hearing an appeal the Tribunal may 
give leave to an assessee to urge grounds 
mot set forth in the memorandum of ap- 
peal and in deciding the appeal the Tri- 
bunal is not restricted to the grounds 
set forth in the memorandum of appeal 
or taken by leave of the Tribunal. It 
has further been held in.the same case 


that the Tribunal is not precluded from” 


adjusting the tax liabilities of the as- 


sessee in the light of its findings merely - 


because the findings are inconsistent with 
the case pleaded by the assessee. 


A perusal of the order made by the 
Tribunal clearly shows that before it 
was urged on behalf of the assessee that 
_the disputed question had to be decided 
on broad probability and it was urged 
that as the assessee had been paying 
large amounts of income-tax for many 
‘years past, there was nothing improbable 
in his having Rs. 38000/- on the valua- 
tion date as claimed by ` him in- his 
Wealth Tax Return. ‘The Tribunal con- 
sidered this probability. Further, the ob- 
' servations made by the-Tribunal in para- 
graph 3 of its order quoted above - do 
not show that the explanation offered. by 
the assessee was completely rejected -by 
the Tribunal. The observations clearly 
go to point out that the Tribunal was 
more impressed by the probability of the 
assessee having Rs. 38000/- on the crucial 
date according to the submission made 
on behalf: of the assessee. On the mate- 
rial placed before the Tribunal, the Tri- 
bunal could certainly reach the conclu- 
_ sion it reached. The Tribunal was there- 
fore justified in allowing the appeal and 
there was no 
proach and hence its order did not raise 
any question of law.- ` . . 


6. The application wnder Section 66 
(2) of the Act made by the Commissioner 
of Income-tax is, therefore, dismissed. In 
the circumstances of the case, we do not 
make any order as-to costs. 

Application dismissed, 





Collector Jabalpur v. A. Y. Jahagir Khan 
justified in interfering ~ 


We are unable to agree. 


error of law in its ap~.. 


ALR, 
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* (V 58 C 9) 
P. K. TARE AND S. P. BHARGAVA, JJ. 
Collector, Jabalpur and another, Ap- 
pellants v. Nawab Ahmad Yar Jahagir 
Khan, Respondent. : 


First Appeal No. 64 of 1967, D/-22-12- 


To seat decree of 5th Addl, Dist. J., 
further urged that in circumstances of ' 27a Pur 


(A) Land Acquisition Act (1894), Sec- 


tions 23 & 24 — Determination of com- 
ano — General principles indicat- 
ed. 


The general principles for determining 
the compensation are specified in Sec- 
tions 23 and 24 of the Act. The com- 
pensation must be determined by re- 
ference to the price which a willing 
vendor would reasonably expect to ob- 
tain from a willing purchaser. The 
value to be asceriained is the value to 
the seller of the property in its actual 
condition at the time of expropriation 
with all its existing. advantages and 
with all its possibilities, excluding any 
advantage due to the carrying out of the 
scheme for which the property is com- 
arate acquired. AIR 1925 PC 91, 

ef. to.. (Para 6) 

The market value is required to be 
considered as it was on the date of the 
notification under -Section 4 of the Act. 
The value of the potentialities has to 
be taken into account even where the 
only possible. purchaser is the authority 
purchasing under powers enabling com- 
pulsory acquisition. The sentimental 
considerations ‘and enhanced valuation 
by reason of the scheme itself have to 
be totally excluded. The land is not to 
be valued merely -by reference to the. 
use to which it is being put at the time 
at which its value has to be determined 
but also by refererice to the uses to 
which it is reasonably: capable of being 
put in the future. AIR 1939 PC 98, Ref. 
to. (Para 7) 

In valuing the land the possibilities of . 
the land as distinct from. its realised 
possibilities must be taken into consi- 
deration. (Para 7) 

The valuation of petty extents cannot 
be made to govern the valuation for 
acquisition of large areas of lands and 
vice versa, (Para 8) 

(B) -Evidence Act (1872), S. 5 — Ap- 
preciation of evidence. _ 

Where a person stated that he had of- 
fered. to purchase the land in question 
at a particular rate on behalf of an 
unnamed person. the oral offer unsup- 
ported by the correspondence admitted- 
ly passed between the parties or by the 
evidence of the person to whom the 
offer was made would carry-no weight. 
AIR 1959 Mad 460, Rel. on. (Para 22) 
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(C) Evidence Act (1872), S. 45 — Ix- 
pert witness — o is — Person having 
special knowledge of market value of 
Land not by profession but by experi- 
ence — His evidence may be admitted 
as-expert evidence —. (Land Acquisition 
Act (1894), S. 23). 


An expert, -in ae +o be competent 


as-a witness, need not have acquired his 
knowledge professionally. It is svffi- 
cient, so far as the admissibility of the 
evidence goes, if he has acquired a 
special experience therein. If a person 
in his capacity as Commissioner and Ad- 
ministrator of the Municipal Corporafion 
has gained knowledgé pertaining: to the 
value of land situated in different parts 
of the city as also of the house prorer- 
ties, the said knowledge entitles him ta 
be considered an expert so far as to 
render his opinion founded on sach 
knowledge admissible in evidence. 
(Para ` 23) 
(D) Land Acquisition Act (1894), Sec- 
tions 18 and 25 — Claim made by Land 
owner in pursuance of. notice under £. 9 
— Award made by Judge in excess of 
that claim is against provisions of Sec- 
tion 25. (Para 24) 

(E) Land Acquisition Act (1894), Sec- 
tion 23 — Market value — Determiaa- 
tion — Frontage and back land 
Valuation. 

No general ~ proposition, can be laid 
down that in no case the value of an 
entire plot can be fixed on considerat_on 
of the value of front, middle- or back 
` belts of the land. Incase of acquisit.on 
of a large area of land, an attempt mast 
always be made to judge from other 
sales what the whole land would have 


— 


been likely to realise in the market. It ` 


is generally undesirable to divide -he 
whole into separate pieces and give cif- 
ferent value to front land and div.de 
again the land in the interior. into sepa- 
rate portions but where there is no evi- 
_ dence to show on the basis of -which -he 
value of the large area.to be acquired 
can be worked out, help has to be taken 
from such material as may be aveil- 
able. . (Para 26) 
When determining the value of fron- 
tage land, the depth is the question of 
supreme importance. What is a suitable 
depth must primarily depend on the 
character of the buildings in the loca- 
lity. It has to be best. settled by as- 
suming that the owner of the property 
will make best possible use. of it and 
that the actual lay out of the property 
at the time of acquisition was in all the 
circumstances of the case the most zd- 
vantageous and lucrative. (1909) ILR 33 
Bom 325 & AIR 1936 Cal 346 & (1989) 
11 Cal LJ 393 & AIR 1931 Lah be Raf, 
to. ara 57) 

(T) Land Acquisition Act tiaan. &-e- 
tion 23 — Back lands suitable for house 
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sites — , Mode of determining compensa- 
tion. : 


When the plots šcqüired bae a very 
large area and the back portion of the 
land is not suitable for commercial pur- 


- poses, for utilizing the undeveloped land 


at the back as developed area for build- 
ing site, the process of estimating’ com- 
pensation. should necessarily involve 
deduction: of the cost of factors required 
to bring the undeveloped land on par 
with the developed lands. Where a 
large extent of land is acquired for 
being laid out into smaller plots as 
house sites, allowance will have to be 
made for the space which will be taken 
up for the road and also for the costs 
of laying roads and of providing other 
amenities. AIR 1961 Madh Pra 324 & 
AIR 1966 Mad 82, Rel. on. (Para 28) 


(G) Land Acquisition Act (1894), Sec- 
tions 18 and 23 — Damage or loss by 
injuriously affecting land in 
possession of owner — Owner cannot be 
awarded damages higher than that 
claimed by him in his application under 
Section 18. (Para 29) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 NSC 82 (V 56)= 

Civil Appeal No. 618 of 1966, 

D/- 21-4-1969, Ramaswami Naidu 
© L. v. District Welfare Officer, 

Coimbatore 
(1966) AIR 1966 Mad 82 (V 53) = 

ILR - (1965) 2 Mad .470, Mrs. V. 

Kannialal v. Collector of 


Madras J . 
(1961) AIR 1961 Madh Pra 324 
48). =. 1961 MPLJ 54l, . 
_Hitkarni Sabha, Jabalpur v. 
Corpn. of City of Jabalpur’ 28 
(1959) AIR 1959 Mad 460 (V 46)= 
1959-2 Mad LJ 208, Deptylal v. 
Collector of Nilgiris 22 
nona AIR 1957 SC 202 (V 44), 
U. Govt. v. H. S. Gupta 26 
(1939), AIR 1939 PC 98 (V 26) = | f 
ILR (1939) Mad 532, Raja Vyri- 
cherla Narayan Gajpatiraju v. Re- 
venue Divnl. Officer, Vizagapa- 


tam - 
(1936) ATR. 1936 Cal 346 (V 23)= 
Secy. of State v. Bhupati Nath 


Deb 3 
(1931) AIR 1931 Lah 364 (V 18)= 
135 Ind Cas 183, Pribhu Diyal 
v. Secy.- of State - . - 29 
(1925) AIR. 1925 PC 91 (V- 12) = i 
52 Ind App 133, Lala Narsingh 
Das v. Secretary of State 
(1909) ILR 33 Bom 325 = 10 Bom 
LR 660, Govt. of Bombay v. 
Karim Tar Mohd. .- 27 
(1909) 11 Cal LJ 393 = 3 Ind Cas 
277, Alaul Huq v. Secy of State 
for India 27 


K. K. Dube Govt. Advocate. for Ap- 
Sapre. for Respondent. 
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BHARGAVA, J.:— This judgment 
shall govern the disposal of First Ap- 
peal No. 35 of 1968 also. Both the ap- 
peals arise. out of the acquisition- of 
open land belonging to the respondent 
for the construction of Auto Exchange 
building of the Post and Telegraph 
Department at Jabalpur. 


2. Under. two notifications. issued 
under Section 4 of the Land Acquisition 
Act (hereinafter called the Act), 31330 
sq. ft. of land and 32400 sq. ft. of land, 


adjoining each other, were acquired. 
The notifications are dated 30-3-1963 
and 26-7-1962, respectively. 31330 sq. 


ft. of land has frontage of 175 feet and 
is about 200 feet deep. The other land 
is situated immediately behind it and 
has no frontage.’ Behind both the 
acquired lands there is left to the res- 
pondent about 50000 sq.ft. of open land. 
In continuation of that land the respon- 
dent has his buildings. For brevity’s 
sake, we will call the acquisition of 
31330 sqft. of land as the ‘first case’ 


and the other case as the ‘second case’ 


throughout this judgment. 


3. In the first case, the Land Acqui- 
sition Officer came to the conclusion that 
the entire land abutting the road up to 
the depth of 70 feet was of higher value 
as it could be used for commercial pur- 
poses and therefore awarded for that 
portion of the land compensation at the 
rate of Rs. 3/- per sq.ft. For the re- 


maining land in the first case, which,. 


according to the Land Acquisition Of- 
. ficer, -was only useful as residential 
plots, he awarded compensation at the 
rate of Rs. 1.87 paise- per sq.ft. In the 
second case, the award of compensation 
was made by the Land: Acquisition Of- 
ficer at the rate of Rs. 1.87 paise per 
sq.ft. The Land Acquisition Officer also 
awarded compensation for severance of 


other land left with the respondent at- 


the back of the land acquired at Rupees 
200 : f 


4. On references made to the Addi- 
tional District Judge, Jabalpur, in both 
the cases, he awarded compensation for 
land at the uniform rate of Rs. 9/- per 
sq.ft. Placing reliance on three sale- 
deeds to which we shall refer in detail 
presently, he further awarded Rupees 
30,000/- as damages for severance. 
Statutory compensation at the rate of 
15% has also been awarded. Thus, in 
the first case, he awarded Rs. 281970/- 
as cornpensation , for the land; Rupees 
4295.50 paise as solatium for compulsory 
acquisition, and Rs. 30000/- as damages 
for severance. Im the second case, he 
awarded Rs. 291600/- as compensation 
for the land and Rs. 43740/- as solatium 
for compulsory acquisition, total Rupees 
335340/-. 


learned Additional: 


- Act. 


A.L R. 


5. The grievance made in both the 
appeals is that the basis adopted by the 
District Judge in 

the compensation at Rs. 9/- per 
sq.ft. is wholly unjustified and the 
award made to the respondent is exces- 
Sive. It has also been urged that the 
award of Rs, 30000/- as damages is also 
unreasonably excessive. 

6. It will be helpful to state a few 
principles -before we take up for con- 
sideration the two points involved in the 
case. The general principles for ‘deter- 
mining the compensation are specified in 
Sections 23 and 24 of the Act. The com- 
pensation must be determined by re- 
ference to the price which a willing 
vendor would reasonably expect to ob- 
tain from a willing purchaser. The 
value to be ascertained is the value to 
the seller of the property in its actual 
condition at the time of expropriation 
with all its existing advantages and 
with all its possibilities, excluding any 
advantage due to the carrying out of the 
scheme for which the property is com- 
pulsorily acquired: see Lala Narsingh Das 
v. Secretary of State, AIR 1925 PC 91. 


7. The market value is required to,. 
be considered as it was on the date of 
the notification under Section 4 of the 
The value of the potentialities has 
to be taken into account even where 
the only possible purchaser is the autho- 
rity purchasing under powers enabling 
compulsory acquisition. The sentimen- 
tal considerations and enhanced valua- 
tion by ‘reason of the scheme itself have 
to be totally excluded. The land is not 
to be valued merely by reference to the 
use to. which it is being put at the time 
at which its value has to be determined, 
but also by reference to the uses to 
which it is reasonably capable of being 
put in the future — See Raja Vyricherla 
Narayan Gajapatiraju v. Revenue Divi- 
sional‘ Officer, Vizagapatam, ILR 39 Mad 
532 =- (AIR 1939 PC 98). In valuing 
the land the possibilities of the land as 
distinct from its realised possibilites 
must be taken into consideration. 


8. It may also be. stated as a general 
principle that the valuation of petty 
extents cannot be made ‘to govern thej. 
valuation for acquisition of ‘large areas 
of lands and vice versa., > 


9. It is not disputed that the land 
acquired is located on an important road 
in the city of Jabalpur. On the other 
side of.- the: road, in front of the plot 
acquired, there is a building in which 
the Madhya Pradesh Co-operative Bank 
is located and close-by at a distance of 
about 100 yards there is the office of the 
Life Insurance Corporation. However, 
the land acquired has the benefit of 
road only on one side and has not the 


. benefit of roads on three sides. 
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10. We may state at the outset that 
by our order dated 8-1-1969, we rer- 
mitted both the parties to this appeal to 
adduce further evidence under Order 41, 
Rule 27, Civil P. C. as in our view œr- 
tain points which were material for 
determination of proper ° value of the 
land acquired had remained obscure .in 
the evidence which had been adduzed 
by the parties before the learned Acdi- 
tional District Judge. The appellants 
availed of the opportunity and examin- 
ed three witnesses before us and pro- 
duced some sale-deeds. The respondent 
did not adduce any evidence in this 
Court. The parties, however, agreed 
before us that the said evidence may 
be read as evidencé in the other case 
also. As the documents relied on in 
both the cases’ are the same and. the 
other evidence adduced also is mostly 
common, -we would refer to ne evidence 

(Contd. on Col. 


Date of “Atea of tke 
sale-deed. land sold. 

(1) 19-1-1962 270 ` sq. 2k 
(2) 3-10-1962 -~ . 3300, sq. Tt 
(3) 10-5-1963 - 2400 sq. f& 
(4) 27-6-1964 1350 sq. žt. 
(5) 20 5-1955 1989 sq. 3t 
(6) 22.1.1962 422 sq. i | 
(7) 25.5.1961 7850 sq. th 
(8) 23.1.1961 40000 sq. tt 
(9) 10-1-1968 2591 sq. ft. 
(10) 3-2-1969 165 aq. ft 
13. The learned Additional District 
Judge placed reliance upon the fst 


three sale-deeds for fixing the marxet 
value of the acquired land. He did. aot 
attach any importance to. the other four 
sale-deeds which were produced before 

The last three  sale-deeds have 
been produced in this Court. 


14. The contention advanced by she 
learned counsel for the appellants is that 
all the three sale-deeds relied on by zhe 
Additional District Judge are of lands 
of very small area and therefore could 
not be treated to be a safe guide in 
fixing the market value. It is further 
urged that the location of the lend 
covered by the first three sale-deeds is 
much more suitable for shops than of 
the acquired land but the lower Court 
did not attach significance to this im- 
portant factor. In the same connect.on 
it has further been contended that -he 
depth of the lands sold under the first 
three sale-deeds was only between 60 
feet to 75 feet which was eminently 
suitable for shops. It has been urged 
that the said three sale-deeds did not 
pertain to such lands where the back 
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which has been- adduced in the first 
case only and would refer to the evi- 
dence in the other case only when it is 
particularly necessary. 


11. The evidence which has been ad- 
duced in the case for proving the market 
price of the land at the time of the 
acquisition can be divided into two 
parts. The most important evidence on 
record is the documentary evidence 
consisting of the various sale-deeds. The 
oral evidence consists of the alleged vf- 
fers made for purchase of the plots 
which have been acquired and the esti- 
mated value of the Jands as stated by 
witnesses. 


12. The following sale-deeds have 
been proved in the case. The first four 
sale-deeds have been proved on behalf 
of the respondent and reliance is placed 
on-the other sale-deeds on behalf of the 
appellants. 


: Valuation. Proved by. 
20000/. Umraosingh (A. W. 2) 
25000/. ‘Harbhajansingh (A. W.5) 
19000/. Hyderhussain (A. W. 6) 

3965/10/. Ramprasad (A. W. 3) 
1440/. Narainrao Chitale 
_ 844). Jd. R Bedekar 
a (N. A. W. 4) 
22000). Rajendraprasad 
i (N. A. W. 3) 
70000/.. - “Earunashankar Dave 
10000/. Shri L. P. Tiwari 
947/. Shri L. P. Tiwari 


land could be held to be of lower valua- 
tion. . 

15. The land sold under the first sale- 
deed is situated near Gurudwara. The 
land sold under the second and the 
third sale-deeds is situated near the 
City Coffee House. Shri L. P. Tiwari, 
Administrator of the Municipal Corpora- 
tion,-stated in paragraph 9 of his depo- . 
sition before us that— 


“The City Coffee House is situated in 
a more busy locality of the -town. 
Gurudwara shops are situated on the 
road leading from the Shyam Talkies to 
the Corporation Chouraha. > In ranking 
importance from the business point of 
view, I would say that Coffee House 
has the best position, the next best posi- 
tion will be Gurudwara shops and the 
last best place will be the plot in ques- 
tion.” 


We inspected the “spot where the lands 
sold under the first three sale-deeds are 
situated and saw the site of the land 
acquired. We are satisfied that the lands 
sold under the first three sale-deeds are 
situated on roads which command much 
greater mercantile activity than is to be 
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found in the area where ‘the land 
acquired is situated. These sale-deeds 
pertain to what may be described ‘as 
purely business localities whereas the 
land acquired is situated at a place 
where mercantile activity is developing 


but the locality cannot be described as. 


purely business locality in so far as 
many residential houses also are situated 
in the vicinity of the land acquired. In 
our opinion, the estimate. of importance. 
given by Shri L. P. Tiwari is true and 
correct... i i yo os 


16. It is also true that the lands 
transferréd umder the said three sale- 
deeds are comparatively. much less in 
area than the acquired land. However, 
merely on that’ ground it would not be 
correct to completely ignore the ‘said 
sale-deeds. Compensation will Have to 
be fixed after making-allowance for the 
smallness of the area and after noticing 
the fact that the lands.covered by the 
first -three sale-deeds -have a better 
location. In’ Ramaswami Naidu EL. v. 
District Welfare Officer, Coimbatore, Civil 
Appeal No. 618 of 1966, D/- 21-4-1969 
(SC) decided by their Lordships of the 
Supreme Court, the land acquired was 


a big plot and the sale-deed. which was > 


proved was of a small area of. 10 cents 
which was: sold at the rate of Rs. .580/- 
per cent. ‘Their Lordships found’ that: 
both the lands were similarly situated 
and making allowance for the smallness 
of the area, the valuation was. fixed at 
Rs. 200/~ per cent. : 


17. Out of the remaining seven sale- 
_deeds, the one dated 20-5-1955 and the 
other two dated 10-1-1968 and 3-2-1969, 
in our opinion have to be ignored. The 
first of these cannot be taken into con- 
sideration for the reason that it relates 
to a period which is more than seven 
years prior to the date of. notification 
under Section 4 and the other two have 
to be left out-of consideration as being 
sales made about five years after the 
date of notification . under Section 4. 
The time-lag between the date of noti- 
fication and the dates’ of these sale- 
deeds is so much that in our opinion we 
will be purely entering into the domain 
of conjecture if any weight was attach- 
ed to these sale-deeds. It is true that 
with regard to the land which was sold 
under the sale-deed dated 10-1-1968, 
Shri Tiwari deposed in his statement 
that possession was-taken by the Muni- 
cipal Corporation in the year 1963 and 
therefore it:may be that the price which 


could be secured for that land in that. 


year may have been actually agreed 
upon between the parties. It may also 
be that as the land Had already been 
taken possession of by the Municipal Cor- 
poration, the vendor may have thought 
it proper to get whatever price was paid 


~sale-deed . dated 21-1-1962. 


A.I R. 


to him without his being required to 
resort to litigation. : 


18. The sale-deeds' dated 23-1-1961 
and 22-1-1962 are in respect. of lands - 
Situated in Wright Town which is ad- 
mittedly one of the best residential 
localities of the city- of Jabalpur. Shri 
Karunashankar Dave stated in his depo- 
sition that on his land he had construct- 
ed a building worth about Rs. 20000/- 
in the year 1932 or 1933, and the land 
which was sold under the ‘sale-deed 
dated 23-1-1961 included -that building 
also. He stated that the present -value . 
of the building was Rs. 40000/-. How- 
ever, -even if the building were entirely 
excluded from consideration, -the -price 
of land- secured under the sale-deed 


_cames only to Re. 1.75 paise ‘per sq.ft. 


The learned counsel for the respondent 
suggesed that the sale price paid to Shri- 
Karunashankar was not correctly re- 
corded in the sale-deed. That sugges- 
tion was denied by Shri Karunashankar 
in the witness-box and there is absolu- 
tely no material on record to justify 
that suggestion. For the other land 
situated in the Wright Town there is the 
€ It is true 
that,a very small ‘piece of land was 
scold: under this sale-deed to Shri J. R. 
Bedekar (N. A. W. 4) at the rate. of 
Rs. 2/- per sq.ft. and there is no evi- 
dence to show as’ to whether the said 
land is ‘situated contiguous to the road 
or on. back side. The average price 
which. can. be worked on the basis vf 
these sale-deeds and to the other sale- 
deed dated 25-5-1981 comes to about 
Rs. 2/8/- per. sqft. at the best. While 
fixing compensation for- the land acquir- 
ed in this case, we have to keep in view 
the fact that these sale-deeds are for 
ee situated in purely residential .loca- 
ities. ei 


19. The next contention raised on 
behalf of the appellants is that the 
learned Additional District Judge was 
completely in.error in awarding com- 
pensation at the uniform rate of Rs. 9/- 
per sq.ft. for the lands acquired in both 
the cases. It is urged that without the 
shadow of doubt the land which was 
acquired .in the second case is the land 
which has no frontage at all and is 
situated at a distance of about 200 feet 
away from the road. This land, it has 
been urged. could: never be taken to be 
as valuable as the front land. It nas 
further been contended that the evi- 
dence of Shri L. P. Tiwari clearly 
showed . that the front land up to a 
depth of 60 feet at the most will have 
high value depending on the size, nature 
and need of the construction but beyond 
that it will have only residential value. 
Shri Tiwari also deposed that up to the 
depth of about 60 feet the land in ques- 
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tion if sold ‘for’ commercial purposes 
could in the year 1968 fetch a price of 
about Rs. 8/- per sq.ft. but in the year 
1963 the price of- this front portion 
could not be higher than Rs. 5/- per 
sq.ft. He also deposed that the-price of 
back portion would- range from Rs. 3/- 
to Rs, 2/- per sq.ft. According to him, 
it would be Rs.° 3/- per sq.ft. for. the 
middle portion and Rs. 2/- per sq.ft., for 
the hind ‘portion. In his cross-examina-, 


tion he stated that the price of the plot: 


in question in the year 1963 as being 
Rs. 5/- per sq.ft. for the front portion 
and Rs. 3/- per sq.ft. for the middle and 
back: portions was stated by, him on the 
basis: that generally the prices of plots 
in the Wright Town in that year were 
Rs, 3/~ to Rs. 4/~ per sq.ft. and general- 
ly in the sales made, he ‘stated, he had 
kept that in view. -He also stated that 


he did not state the price on the basis . 


of any particular sale-deed. 


20. Shri M. M. Sapre, learned dima 
for the respondent, urged that the evi- 
dence of ‘Shri L. P.. Tiwari could not be 
acted upon as he could not be treated 
to be an expert and therefore was not 
competent to express any opinion. In 
the second place, it was urged that 
fixing the price of the same plot which 
was the subject of acquisition by divid- 
ing it into front and back belts was 


illegal. and could not be resorted to. He. 


therefore stated that if the price of the 
front portion was found to be Rs. 8/-. or 


Rs. 9/- per sq.ft., the only proper course ` 


open for the Court was to fix the value 
of the plots acquired in both the cases 
in an uniform manner as was done by 
the learned Additional District Judge. . 


21. It would be convenient to ex- 
amine at this stage the remaining. oral 
evidence which was adduced on behalf 
of the respondent in the case. This evi- 
dence consists of two witnesses Abdul 
Majid (A. W. 1), who was the Mukhtyar 
of the respondent, and Abbas Ali (A. W. 
4). Abdul. Majid stated in his deposi- 
tion that he was looking after the pro- 
perty of the respondent for the last 18 


years. He deposed that the land acquired | 


had an excellent situation for the con- 


struction of shops or any, other building.. 
deposition he stated’ 


In para 7 of his 
that in 1962 the respondent intended to 
sell this land after dividing it into plots 
.as there was no purchaser for such a 
big ‘piece of land. He gave his estimate 
of the price of the plots at the rate of 
Rs. 10/- per sq.ft. In cross-examination, 
he admitted that within his knowledge 
no Jands near the acquired land were 
either sold or purchased by any one. 
He stated that the respondent wanted 
to divide the land into plots measuring 
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~ also has -not been done. 


-that oral 
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40’x 60’, 40x80 and 50x60. He ad- 
mitted that passage had to be provided 
for these plots. No lay-out of plots, 
however, was produced in the first case 
although in the . second case a lay-out 


-was produced. The statement of this 


witness is not helpful in fixing the com- 
pensation as his statement about the 
price of the plots is more or less a mere 
conjecture and is not based on any 
thing which could be characterised as 
his positive knowledge ‘on the point. 


22. Abbas Ali (A. W. 4) deposed in 
his examination-in-chief -that one of his 
relations who ‘resided at Akola wanted 
to purchase Jand for the construction 
of a cinema house at Jabalpur in the 
year 1961. He stated that he had offer- 
ed to purchase the plot in question at 
the rate of Rs. 8/- per sa. ft. but the res- 
pondent demanded price at.the rate of 
Rs. 10/- per sq.ft. and therefore. no 
bargain was struck. In our opinion, no 
weight at all can be attached to this 
evidence. _ The first weakness of the 
statement -of Abbas Ali is that though 
he admitted that some correspondence 
on the point had been made and that 
correspondence may be in existence at 
his house, not a single letter was pro- 
duced. In the second place, the person 
on whose behalf the said offer was made 


‘remained an undisclosed person in his 


entire statement and was not examined 
as a witness in the case. He was not 
named by him. Thirdly, if the offer had 
been made to the respondent as stated 
by the witness, it was for the respon- 
dent to entér the witness-box to support 
the version of. the said offer but that 
Fourthly, it is 
significant that Abdul Majid (A. W. 1) 
who has been looking after the pro- 
perty of the respondent for so many 
years has remained -completely silent 
about the said offer in the witness-box. 
Further, much weight cannot be attach- 
ed to- the evidence regarding offers as 


‘at ‘best it would amount to expression of 
-opinion on the part of the person mak- 


ing it. It has been held in Deptylal v. 
Collector of Nilgiris, AIR 1959 Mad 460 
offers unsupported by any 
documentary evidence do not carry any 
weight or afford any assistance. For all 
these reasons, we totally reject the evi- 
dence of Abbas Ali: 


23. The learned counsel for the res- 
pondent urged that the evidence of Shri 
L. P. Tiwari could not be acted upon 
as his evidence amounted to opinion evi- 
dence and the said witness could not be 
treated to-be an expert. In our opinion, 
this contention has no merit. It is in 
evidence of Shri L. P. Tiwari that all 
the transactions of sale and purchase of 
lands or houses which take place in the 
city of Jabalpur are reported to the 
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Corporation and are entered in a re- 
gister called ‘Mutation Register’. He, in 
the capacity of his being at first the 
Commissioner and later. the Administra- 
tor of the Municipal Corporation, must 
have had opportunities of noticing these 
entries and acquiring knowledge of the 
market: value of lands and houses at 
Jabalpur. Further, it is in evidence that 
he negotiated some transactions of pur- 


chases of lands by the Municipal Cor-- 


poration. He has only stated his ex- 
perience when he said that if a big plot 
is divided into many plots the value of 
the plot becomes less and less as we go 
away from the road and the estimate 


of price that he has given of the front. 


and back portions of the acquired land 
is based and can safely be assumed to be 
based on the knowledge that he has of 
all the various transactions of sale and 
purchase. An experi, in order to be com- 
petent as a witness, need not have ac- 
quired his knowledge professionally. It 
is sufficient, so far as the admissibility 


of the evidence goes, if he has acquired 


a special experience therein. In his 
capacity as. Commissioner and Adminis- 
trator of the Municipal Corporation he 
appears to have gained knowledge per- 
taining to the value of land situated in 
different parts of the city as also of the 
house properties and the said knowledge 


in our opinion entitles him to be con- 


sidered an expert so far as to render his 
opinion founded on such knowledge ad- 
missible in evidence. We may also make 
it clear that we are not solely basing the 
award of compensation on. the opinion of 
Shri L. P. Tiwari but also on thé sale- 
deeds which we have already discussed 
after making due allowance for~ location, 
size and advantages of the land acquired 
with those of the lands sold under the 
sale-deeds. 


24. The award made by the learned 
Additional . District Judge at the uniform 
rate of Rs. 9/- per sq.ft. is 


place, the three sale-deeds relied on by 
him do not establish the price of land 
to be at Rs. 9/- per sq.ft. They only 
give the average rate of Rs. 7.60 paise 
per sq.ft. In the second place, the res- 
pondent himself, in the first case, claim- 
ed compensation of land at the rate-of 
Rs. 15/- per sq.ft. but in the -second 
case he claimed it at the rate of Rs. 8/- 
per sq.ft. If the market value of the 
land was the same in both the cases, the 
respondent would not make the mistake 
of claiming a lesser amount in one case 
when he could claim a higher amount 
for it. We may also stress that in the 
statement of claim dated 20-9-1963 the 
respondent had urged in para 5 that 
lands in the neighbourhood and other 
parts of the city of Jabalpur have been 
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clearly . 
erroneous for many reasons. In the first. 


« 
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sold at the rate varying’ between Rupees 
Rs. 10/- to Rs. 20/- per sq.ft. However, 
not a single sale made at the alleged 
rates has been proved. It is also per- 
tinent to note: that in the second case 
the award made by the Additional Dis- 
trict Judge is clearly against Section 25 
of the Act as it is even in excess of the 
claim made by the respondent pursuant 
to the notice given under on 9 of 
the Act. . 


25. In our opinion, -the learned Gov- 
ernment Advocate is right in his con- 
tention that for properly fixing the 
amount of compensation in the present 
case, we have to work out the average 
of the prices that may be available for 
the front land and the back land. Ac-}. 
cording to the evidence of Shri L. P. 
Tiwari, on which we place reliance, the 
value of the front portion of the land up 
to the depth of 60 feet could at best be 
Rs. 5/- per sq.ft. in the year 1963 when 
the notification under S. 4 was issued, 
and the value of the back portion could 
be only Rs. 3/-_per sq.ft. Though Shri 
Tiwari has stated that the rate of 
Rs. 5/- per sq.ft. would apply only up 
to the depth of 60 feet, even if we allow 
this rate for the half portion of the land 
going up to the depth of about 100 feet 
and value the remaining land at Rs. 3/- 
per sq.ft., the average market value of 
the land acquired in this case would be 
Rs. 4/- per sq. ft. 


26. The learned counsel for the res- 
pondent has pressed into service the 
decision of their Lordships ‘in U. P. 
Govt. v. H. S. Gupta, AIR 1957 SC 202 
for contending that the market value of 
the acquired land could not properly be 
fixed block-wise and should have been 
fixed only plot-wise. In that case their 
Lordships did hold that “the District — 
Judge was right in thinking that Rs. 
1/2/- per sq.ft. should be ‘the price of 
the various plots as delineated in Ex- 
hibit 52.? However, the said conclusion 
was reached as their Lordships “did not 
find any justification in the learned 
Judges of the High Court falling back 
upon the method of block-wise sale, 
especially when we see from, the evi- 
dence that there is, no’ doubt whatever 
that there are willing, if not anxious, 
purchasers for all the plots delineated in 
Exhibit 52.” It is thus clear that their 
Lordships did not lay down any gene- 
ral proposition, that in no case the value 
of an entire plot can be fixed on con- 
sideration of the value of front, middle 
or back belts of the land. In case of 
acquisition of a large area cf land, an 
attempt must always be made to judge 
from other sales what the whole land 
would have been likely to realise in the 
market. It is generally undesirable to 
divide the whole into separate pieces 
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and give different value to front land- 
and divide again the land in the interior 
into separate portions but where -tnmere 
is no evidence to show on. the basis of 
_lwhich the value of the large area te be 
acquired can be worked out, help hes to 
be taken from such material as may be 
available. 


27. When determining the. value‘ of 
frontage land, the depth is the question 
of supreme importance. What is a cuit-. 
able depth must primarily depend on the 
character of the buildings in the loca- 
lity. See Govt. of Bombay v. Karim Tar 
Mahomed, (1909) ILR 33 Bom 325. In 
Secy of State v. Bhupati Nath Deb, 
AIR 1936 Cal 346 it was observed that 
“where the value of the land in a pepu- 
lous locality to be acquired under the 
Land Acquisition Act, is to be deternin- 
ed, frontage, i.e, immediate contiguit7 to 
highway and where there is no frontage. 
propinquity and easy access to high road 
are the powerful elements of the value 
to be taken into consideration.” In 
many cases it has been stated that there 
is no hard and fast rule that the Lack 
land is to be valued at half the front 
land or in any other fixed ratio See 
Alaul Huq v. Secretary of State for India 
in Council, (1909) 11 Cal LJ 393; (1909). 
ILR 33 Bom 325 and Pribhu Diyal v. 
Secretary of State, 135 Ind Cas 183 = 
(AIR 1931 Lah 364) but the depth of 
frontage is a matter of importance and 
it has to be best settled by assuming 
that the owner of the. property will 
make best possible. use of it and that 
the actual lay out. of the property at the 
time of acquisition was in all the zir- 
cumstances of the .case the most ad- 
'vantageous and lucrative. 


28. Applying these tests, in >ur 
view, the market value in both the cases 
would be required to be fixed in the 
light of the three sale-deeds relied on by 
the trial Court and the sale-deeds which 
we have discussed in para 18 of fhis 
judgment. The evidence of Shri L. P. 
Tiwari also is helpful in fixing the ccm- 
pensation. Taking into consideration zhe 
size, location. and comparative advan- 
tages of the land acquired with the lamds 
covered by those sale-deeds, we are of 
the view that fair compensation of <he 
land to be acquired in the first case will 
be to fix the compensation at Rs. 4/- per 
sq.ft. and in the second case proper 
compensation would be at the rate of 
Rs. 3/- per sq.ft. This compensation 
works roughly at half the rate of the 
three sale-deeds which have been relied 
on by the trial Court. In our opinion, 
this is a very fair rate considering the 
fact that the plots acquired have a very 
large area and the-back portion of the 
land is not suitable for commercial pur- 
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poses. It is significant that the respon- 
dent himself . contemplated to get the 
land divided into plots for getting a 
fair price for the land. For utilizing the 
undeveloped land at the back as deve- 
loped area for building site, the pro- 
cess of estimating compensation should 
necessarily involve deduction of the cost 
of factors required to bring the un- 
developed lands on par. with the deve- 
loped lands. Where a large extent of 
land is acquired for being laid out into 
smaller plots as house sites, allowance 
will have to be made for the space 
which will be taken up for the road 
and also for the costs of laying roads 
and of providing other amenities. Even 
if the value of the entire land acquired 
in the- first case is treated to be Rs. 5/- 
per sq.ft. after development, 20% of the 
total land -will have to be left out in 
working out the compensation for pro- 
viding roads etc. This was so done by 
this Court in the case of Hitkarini 
Sabha, Jabalpur v. Corporation of City 
of Jabalpur, 1961 MPLJ 541 (AIR 
1961 Madh Pra 324). The same course 
was adopted in Mrs. V. Kannia Lal v. 
Collector of Madras, AIR 1966 Mad 82. 
By this method also the compensation 
for the land acquired in the first case 
comes to Rs. 4/- per sq. ft. 


29. The next point for consideration 
is as to whether the award of Rupees 
30000/- which has been made by the 
learned Additional District Judge as 
damages for severance is fair and rea- 
sonable. There cannot be any doubt 
that loss due to severance must be held 
to have been sustained in the present 
case as after the acquisition of the 
front portion for purposes of construc- 
tion of the Auto Exchange building the 
remaining 50000 sq.ft. of land which 
still remains in the possession of the 
owner has lost the advantage of having 
an approach from the front. In his ap- 
plication for reference under Section 18 
dated 27-4-1964 in paragraph 10, the 
respondent demanded this loss in this 
manner: ' 


“The learned Collector has not pro- 
perly taken into account the diminution 
in the value of the unacquired portion 
of the plot. The learned Collector was 
alive to this injury to the applicant yet 
in assessing the compensation this major 
factor was not given adequate impor- 
tance. At least Rs. 10000/- should have 
been awarded ` on this count.” 


In this application the respondent has 
nowhere demanded compensation for 
severance amounting to Rs. 30000/-. He 
has not led any evidence to prove the 
quantum of damages claimed by him. 
In our opinion, the damages on this ac- 
count could not be awarded higher than 
what the respondent claimed in para 10 
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of his application under Section 18. We 
could, therefore, reduce the amount of 
damages on this 
30000/-. to Rs. 10,000/-. 

30. Tn the result, the appeal is part- 
ty allowed. Modifying the award made 
by the Additional District Judge, we 


eward compensation to. the respondent - 


for the land in question at Rs. 4/- per 
‘sq. ft. amounting to Rs.’ 1,25, 320/- and 
solatiùm at the rate of 15% for- com- 
` pulsory acquisition amounting to Rupees 

78, 798). In addition, -the respondent 
would get Rs. 10, 000/- as damages for 
severance. ‘Thus, 'the total amount of 
compensation to which the respondent is 
entitled comes to Rs. 1,54,118/-. He 
would also be entitled to interest on the 
unpaid part of compensation from the 
date on which the Collector took pos- 
session till the time of payment’ at the 
zate of 4% per annum. The amount of 
Zompensation which ~ has been already 
received by the respondent shall be ad- 
justed- in the -amount awarded by us. 


Sonsidering the entire circumstances of 


the case, we would leave the parties to 

sear their own costs in this Court as 

also in the lower Court. - 
Appeal partly allowed: 





AIR 1971 MADHYA PRADESH 40 ` 
(V 58 C 10) nie. 


FULL BENCH: 


BISHAMBHAR DAYAL, C. J., K.L 
PANDEY AND R. J. BHAVE, JJ. 
. Gulabchand Kapurchand Jain and 


others, Appellants v. ` Rukmanidevi and . 


others, Respondents. 

First Appeal No. 6 of 1960, D/- 3-9- 
1970, decided by Full Bench on., order of 
Reference made by Sen and Oza, J. J., D/- 
30-9-1969. 

(A) States enuganication Act (1956), 
`” S. 51(2) — Notifications under — Consti- 
tution of permanent Benches at Gwalior 
and Indore — Transfer of appeal from 
Gwalior Bench to Indore Bench prior to 
issue of Notification — Transferee Bench 
not ‘deprived of power of hearing ‘appeal 
even after its becoming permanent. First 
Appeal No. 16 of 1963, D/- 19-4-1969 
(M. P.). Overruled. © f 

The Notifications by President dated 
28-11-1963 constituting. permanent Ben- 
ches at Indore and Gwalior apply pros- 
pectively. Subject to the proviso of the 
Notification the permanent Benches are 
intended, to exercise power and jurisdic- 
tion in respect of cases instituted on and 
from the -date of those. Notifications. The 
Notifications do not operate retroactively 
in the sense that all contrary orders pass- 
ed by the Chief Justice before issue of 
the Notifications are not rendered retro- 
actively ineffective. Consequently, the 
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account from Rupees 


ALR. 


Benches other than permanent Benches to 
which the cases had been made over in 
the exercise of the power of the Chief 
Justice are not deprived by the Notifica- 
tions of their power to hear and dispose 
of those cases and the pending cases do 
not stand transferred to the new perma- 
nent Benches. First Appeal No. 16 of 
1963, D/- 19-4-1969 (Madh Pra), Over- 
ruled, . (Para 7) 


An appeal filed before the Gwalior 


. Bench and transferred by the Chief. Jus- 


tice kefore the Indore Bench while both 
the Benches were temporary could be 
heard and disposed of by the Indore ' 
Bench even after both Gwalior and Indore 
Benches ‘were made permanent by. the 
Notifications. _ (Paras 7, 9) 
(B) Interpretation of Statutes — 
Every statute is prima facie prospective 
unless made expressly or by necessary 
implication retrospective. (Para 6) 
Cases Referred: Chronological Paras 
(1969) First Appeal No. 16. of 1963, 
_ D/- 19-4-1969 (M. P.), Yamunabai - 
eshimwale v.. Municipal Corpn.. 
Traore 
(1961) AIR 1961 sc 307 v 48) = 
1961 (1) Cri LJ 450, State of Bom- 


bay v. Vishnu Ramchandra 6 
(1901) 1901 AC 305, Davia W. E. 
_... Smith v. Henry Callander 6 
{1861) 10 CBNS 179 = 142 ER 419, 
Midland Rly. Co.-v. Pye i ; 
` S.. D. Sahgal, for Arpelan G. M. 
Chaphekar, for Respondents; R. S. Dabir, 
as amicus curiae; -S. L. Garg, ` for High 


Court Bar Association. 


The Opinion of the Court on ‘reference 
by Division Bench was delivered by 


_ ` PANDEY, J.:— This case comes be- 
fore us on account of somewhat divergent 
views expressed by S. B. Sen, J. and Oza 
J. about the competence of the President 
to issue under Section 51(2) of the States 
Reorganisation Act, 1956. any notification 
in so far as it may ‘be. regarded as (i) 
taking. away the power of the Judges, 
sitting for the time being at the seat of 
one of the permanent Benches, to hear a 
case arising in a Revenue ` District, the 
jurisdiction and power in regard to- which 
are not given by the notification to that 
permanent Bench or (ii) as restrictively 
limiting the jurisdiction of a permanent 
Bench to cases mentioned in the notifica- 
tion ‘relating to its constitution. 
:2. In the course of his order Sen 

J. stated: j 

- “From what we have stated earlier, 
it is clear that the notification of the 
President, so far as it relates to the res- 
triction of the High Court Judges to hear 
cases from areas other than those men- 
tioned in the notification is beyond the 
scope of S. 51(2) of the States Reorgani- 
sation Act.” 
Oza J., however, had in mind another 
aspect of the question when he stated: 


1972 . 


it appears that the contention that the 
President, acting under Séction .51(2) of 
the Act, had ‘no power to prescribe the 
furisdiction of the permanent Bensi.. is 
without force.” 


-3. The laas notification telat- 
ing tò the permanent Bench at Indore 
reads : 

“In exercise of the powers conferred 
by sub-section (2) of Section 51 of zhe 
States Reorganisation Act, 1956 (37 of 
1956), I, Zakir Husain, President of India, 
_ after consultation with the Governor of 
Madhya Pradesh and the Chief Justice of 
the High Court of Madhya Pradesh here- 
by establish a permanent Bench of ihe 
Madhya Pradesh High Court at Indore 
and further direct that such Judges of the 
High Court of Madhya Pradesh, being aot 
less than four in number, as the Chief 
Justice may from time to time nominate, 
shall sit at Indore in order to exercise the 
jurisdiction and power for the time being 
vested in that High Court in respect of 
cases arising in the Revenue Districts of 
Indore, Ujjain, Dewas, Dhar, Jhakua, 
Ratlam, Mandsaur, West Nimar, Sheja- 
pur and Rajgarh: : 


Provided that the Chief Justice may, 


for special reasons, order that any case~ 


or class of cases arising in any such dis- 
trict shall be heard at Jabalpur.” 


It would appear that there is nothing 
in this notification which precludes -zhe 
Judges constituting for the time beng 
the permanent Bench at Indore from 
hearing cases other than those indicated 
in the notification. For example, it a 
case which’ should ordinarily be heard at 
the main seat of the High Court, is direct- 
ed by the Chief Justice to be heard by 
the permanent Bench at Indore, the neti- 
fication cannot stand in the way of che 
Bench hearing it. In other words, ihe 
notification purports to provide that- ihe 
power and jurisdiction in regard to œr- 
tain cases therein specified would be 
exercisable, unless the Chief Justice ect- 


ing under the Proviso otherwise directs,- 


by the permanent Bench sitting at Indcre. 
But it is silent about the power and juris- 
diction of that Bench in regard to all 


other cases and those must, therefore, be- 


regarded as remaining unaffected end 


unimpaired. ` There is also another nati-. 


fication relating to the establishment cf a 
permanent Bench at Gwalior which œn- 
tains identical provisions and that too 
should be similarly construed. It follcws 
that the question in this case is not wne- 
ther the power and jurisdiction of œr- 
tain Judges to hear cases from other ar2as 
have been taken away or whether žhe 
President has, under Section 51(2) of she 
States Reorganization Act, power to limit 
the jurisdiction of a permanent Bench to 
certain specified cases. The-question is 
whether the permanent Bench at Indore 


` Gulabchand v. Rukmanidevi (FB) (Pandey. J.) 
“In the light of the discussion abcve, 


Bench, 
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could hear a case which arose from one 
of the Revenue Districts mentioned in the 
notification relating to the permanent 
Bench at Gwalior. . The preliminary ob- 
jection on behalf of the ‘appellant raised 
precisely- the. same question and, in the 
circumstances, that is the only question 
arising for consideration by the Full 
especially when- the, Division 
Bench did not formulate any question for 
consideration -by the Full Bench. 


4, The suit, out of which this 
appeal arises, was filed in the princely ` 
State of Gwalior on August 5, 1929. After 
it was decided by the District Judge, 
Guna, on September 22, 1955, this appeal 
was filed. It transpired that subsequent- 
ly the appeal came up for hearing before 

H. Khan and Sheodayal JJ. Khan J. 
tid already dealt with the case earlier in 
another capacity. Sheodayal J. had been 
a counsel for one of the parties. Thus 
both the Judges then sitting at Gwalior 
were unable to hear the appeal. There- 
fore, the appellant made an application 
for transfer of the appeal either to Jabal- 
pur or to Indore. The Chief ‘Justice, by 
an order dated November 16, 1959, trans- 
ferred the appeal to the Indore Bench for 
disposal. Thereafter, in accordance with 
the roster prepared under the directions 
of the Chief Justice, the appeal was being 
listed before that Bench. 


-5 At the time when this appeal 
was transferred, only temporary Benches 

had been established under Section 51(3) 
of the States Reorganization Act by an 
order dated November 1, 1956, which 
reads: 


“In exercise of the powers conferred by 


_the sub-section (3) of Section 51 of the. 


States Reorganization Act, 1956 (No. 37 
of 1956) and with the approval of the 
Governor of Madhya Pradesh, the Honour- 
able the Chief. Justice. of the Madhya 
Pradesh High Court is pleased to direct 
that temporary Benches of the High Court 
of. Madhya Pradesh will also sit tempo- 
rarily-at Indore and Gwalior, until fur- 
ther orders”. 

Actually. under the aforesaid provision, 
Indore and Gwalior were mere places of 
sitting of Judges and Division Courts of 
the High Court. Further, in regard to 
the cases'to be taken up by them, the 
Chief Justice had, by an order passed on 
even date; directed as follows: 


“The jurisdiction of the’ Indore and 
Gwalior Benches temporarily constituted 
at those places shall be as they were im- 
mediately before the appointed day. with 
the addition that the Gwalior Bench shall 
deal temporarily with cases instituted 
there from Sironj sub-division of Kotah 
district in the State of Rajasthan and the 
Indore Bench shall ‘temporarily exercise 
the same jurisdiction in respect of cases 
arising from the. territories comprized in 
the old Bhopal. State.” 
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- This order was modified from time to 
time by the Chief Justice but, until Nov- 
ember 16, 1959, the jurisdiction in regard 
to this-appeal remained with the tempo- 
rary Bench at Gwalior. It was in_ this 
setting that the Chief Justice passed the 
order transferring the appeal to the 
Indore Bench for disposal. There can be 
no question, and it is not disputed either, 
that prior to the creation of two perma- 
nent Benches by the two notifications 
dated November 28, 1968, the Chief Jus- 
tice had full power to make over to, or 
withdraw from, any Judge or division 
court of the High Court, any case or class 
of cases. As shown, the Chief Justice 
also frequently exercised this power. -. - 


6. It has been argued that the two 
notifications creating the permanent’ Ben- 
ches at Indore and ‘Gwalior have the 
effect of taking away the power and 
jurisdiction of the Chief Justice to deal 
with the cases therein mentioned except 
to the extent and in the circumstances 
mentioned in the . Proviso thereto. For 
the purpose of this case, it is not neces- 
sary to express any opinion on that con- 
trovertial question which was debated at 
the Bar at some length. But if the con- 
tention were correct, then, having regard 
to the effect these statutory notifications 
would have on the power and jurisdic- 
tion of the Chief Justice in regard to cer- 
tain cases, their meaning must be gather- 
ed in accordance with the well establish- 
ed principles of construction of statutes. 
For the purpose of this case, it may not 
be necessary to decide whether those sta- 
tutory notifications issued in exercise of 
the powers delegated under Section 51(2) 


of the States Reorganization Act. can be. 


retrospective in operation. The question 
is, whether, having regard to the langu- 
age therein employed, they are, or must 
be construed to be, retroactive. It is a 
cardinal principle of construction that 
every statute is prima facie prospective 
unless it is expressly or by necessary 
implication made to have retrospective 
operation. Nova Constitutio Futuris For- 
mam Imponere Debet Non Praeteritis. 
(A new law ought to be prospective and 
not retrospective in operation). In other 
words, retrospective operation is not to 
be taken as intended unless the intention 
is manifested, by express words or neces- 
sary intendment. So it was observed. in 
David W. E. Smith v. Henry Callander 
1901 AC 305: 


eta oe before giving such a construc- 
tion to an Act of Parliament one would 
require that it should either appear very 
clearly in the terms of the Act, or arise 
by necessary and distinct implication.” 


In State of Bombay v. Vishnu Ram- 
chandra, AIR 1961 SC 307, the Supreme 
Court recalled with approval the obser- 
vations of Erle, C. J., in Midland Rly. Co. 
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v. Pye, 1861-10 CBNS 179 at p. 191 to the 
effect- that those whose duty .it was to 
administer the. law very properly guarded 
against giving to an Act of Parliament a 
retrospective operation, unless the inten- 
tion of the Legislature that it should be 
so construed was expressed in clear. plain 
and unambiguous language. 

7. In the light of the principle of 
consiruction of statute just mentioned, 
we have carefully considered the langu- 
age employed in the two notifications and 
we do not find therein anything to indi- 
cate- that they were intended to be retro- 
active in the sense that all contrary orders 
passed earlier by the Chief Justice in the 
exercise of his undoubted powers were 
thereby rendered retroactively ineffec- 





tive, the Benches other. than permanent 


Benches to which the cases had been 
made over in the exercise of those powers 
were thereby deprived of their power 
and jurisdiction to hear and dispose of 
those cases and the pending cases stood 
transferred .to the new- permanent Ben- 
ches. If,.as contended, the existing juris- 
diction in regard to these cases was in- 
tended to be altogether taken away, there 
would have been, as usual, an enactment 
providing for a change over of proceed~ 


„ings to the new jurisdiction such as the 


one found in Article 374(4) of the Con- 
stitution, which reads: 


“On and from the corimencenent of 
this Constitution the jurisdiction of the 
authority functioning as the oe Coun- 
cil in a State specified in Part B of the 
First Schedule to entertain and dispose of 
appeal and- petitions from or in respect of 
any judgment, decree or order of any 
court within that State shall cease, and 
all appeals and other proceedings pending 
before the said authority at such com- 
mencement shall be transferred to, and 
dispósed of by, the Supreme Court.” 


Further, neither public policy nor 
the reason of the rule nor perhaps even 
the interest of the litigants requires that 
the notifications should be giyen a retros- 
pective operation in this sense so as to 
disturb the existing arrangements for the 
hearing and disposal : of cases instituted 
before the notifications. Nay, the langu- 
age of the notifications also easily, and 
without doing any violence to the mean- 
ing of the words therein employed, lends 
itself the construction that they are in- 
tended -to operate prospectively, that is 
to say. the permanent Benches are in- 
tended, subject to the Proviso, to exer- 
cise power and. jurisdiction in respect of 
cases instituted on and from the, date of 
those notifications. The expression “in 
respect of cases arising in the Revenue 
Districts of .........” used in the notifica- 
tions is merely a compendious description 
of the cases to which the notifications 
apply prospectively. It would thus ap- 
pear that the notifications are prospective 
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in operation and that they do not affect 
either the order of transfer of the appeal 
dated November 16, 1959 or the juriscic- 
tion of the Indore Bench to hear it. 


“8. In the referring order, S. B. 
Sen J. mentioned the order passed br a 
Division Bench in Yamunabai Reshimwale 


v. Municipal Corporation, . Indore, First 
Appeal No. 16 of 1963, D/- 19-4-1369 
(M. P.). In that order, it was assumed, 


without giving any reasons, that the noti- 


fications were retrospective in operation . 


rendering “ineffective” the earlier order 
‘of the Chief- Justice. It was further simi- 
larly assumed that the orders passed by 
the Chief Justice under the Proviso to 
the notification on November 30, 1368 
retroactively superseded his earlier 
orders. It is plain enough that, like the 
notifications themselves, the orders pass- 
ed under the Proviso would be prospec- 
tive in operation in the sense that they 
affected cases thereafter instituted. We 
are, with respect, unable to share the 
opinion of the Division Bench. 


9, For the reasons given by us in 
the foregoing paragraphs, we.are of the 
opinion that the notifications do aot 
affect either the order dated Novemzer 


16. 1959, by which the appeal was trans-: 


ferred, or the power and jurisdiction of 
the Indore Bench, to which it was trans- 
ferred, to hear and dispose of the appeal. 
That being so, the question referred tc at 
the end of paragraph 3-above does not 
really arise in this case and it is aot 
necessary for us to express any opinion 
thereon. i 
Reference answered accordingly. 
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State of Madhya Pradesh, Applicant 
v. Phodal Hira and others, 
cants. 

Criminal Revn. No. 88 of 1968, D/- 
28-8-1970. 

(A) Criminal P. C. (1898), S. 147 (2) 
— Powers of Magistrate under — Manda- 
tory injunction for removal of obstruction 
-and prohibiting opposite party from inter- 
ference with rights of aggrieved party — 
Magistrate is competent to issue — AIR 
1949 Nag 275 & Criminal Revn. No. 56 of 
1966, D/- 28-9-1966 (M. P.) & AIR 1338 
Nag 297, Overruled; AIR 1925 Cal 991 & 


AIR 1942 Cal 244 & AIR 1959 Cal 314 & 


AIR 1954 Bom 368. Dissented from. 


Under S. 147(2) the Magistrate is 
competent to issue a mandatory injuac- 
tion for the removal of the existing 3b- 
struction which is necessary for maintain- 
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ing status quo and prohibiting the other 
party from interfering with the right of 
the aggrieved party, until the matter is 
decided by a competent civil court. The 
view expressed by Nagpur High Court in 
AIR 1949 Nag 275 and in Criminal Revn. 
No. 56 of 1966, D/- 28-9-1966 (M. P.) is 
not correct. - (Para 16) 


The expression ‘prohibit interference’ 
should not be given literal meaning as it 
will make the Magistrate’s power illusive 
or nugatory. Section 147 is analogous to 
S. 145 as far as rights of parties are con- 
cerned. When the-interference with a 
way is by heavy obstacles or by fencing, 
Section 147 is meant to prevent summarily 
such abuse. Section 147 is not meant to 
decide the rights of parties. Further, the 
order of Magistrate under Section 147 is 
awo subject to any subsequent decision 
of civil court of competent jurisdiction. 
There is, therefore, no question of usurp- 
ing the jurisdiction of civil court. 

(Para 12) 


The amendment made in Section 147 
in 1923 was not made to curtail powers 
of the Magistrate and if interference has 
been prohibited under the section, it has 
to be prohibited effectively. (Para 12) 


The time limit given in Form XXIV 
in Fifth Schedule of the Code also sup- 
ports this view. AIR 1949 Nag 275 & 
Criminal Revn. No. 56 of 1966, D/- 28-9- 
1966 (M. P.) & AIR 1938 Nag 297. Over- 
ruled; AIR 1925 Cal 991 & AIR 1942 
Cal 244 & AIR 1959 Cal 314 & AIR 1954 
Bom 368, Dissented from. (Para 14) 


(B) Criminal P. C. (1898), S. 147(2) — 
“May make an order”— Expression shows 
that order under the section should not 
be made invariably even if it appears 
that the right contemplated under it 
exists — Similar to Section 145 it can 
only’ be: utilised when there is likelihood 
of breach of peace — Magistrate is not 
authorised to decide complicated disputes 
of civil nature — His orders are only tem- 
porarily effective. (Para 15) 
Cases Referred: Chronological pra 
(1966) Crimirial Revn. No. 56 of 196 

D/- 28-9-1966 = 1967 Jab LJ 
(S. N.) 48, State of M. P. v. Sk. 
Ramzan 1, 5, 16 
(1961) AIR 1961 SC 1107 (V 48) = 
1961-2 SCR 295, M. Pentiah v. 
M. Veeramalappa 
(1961) AIR 1961 Pat 374 (V 48) = 
- 1961 (2) Cri LJ 374, Chaturgun v. 
` Jamadar Mian 
(1960) AIR 1960 Assam 90 (V 47) = 
1960 Cri LJ 794, Smt. Bhubane- 
swari Goswami v. Kaliram Burman f 
(1959) AIR 1959 Cal 314 (V 46) = 
1959 Cri LJ 587, Kirti Bhusan 
Namua v. Lakshman Das - 6, 42 
(1959) AIR 1959 Mad 28 (V 46) = 
1959 Cri LJ 52, Angappa Gounder .- 
v. Krishnaswami Gounder 
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(1959) AIR 1959 Mys 177 (V 46) = 
1959 Cri LJ 878, Raghunath 
Shamrao v. Yadav Sambhaji 


Hattikar 

- (1954) AIR 1954 Bom 368 (V 41) = 
ILR (1954) Bom 733, Shantilal , 
v. Dahyabhai 6 

(1951) AIR 1951 All 238 (V 38) =~: : 
52 Cri LJ. 795 (FB), Abdul Wahab - 
Khan v. Mohd. Hamid Ullah oa 

(1949) AIR 1949 Nag 275.(V 36) =.. 
ILR (1949) Nag 388 = 50 Cri LJ ` 
693, King Emperor v. Abdullah 1, 5, 16 

(1947) AIR 1947 All 302 (V 34) = 

48 Cri LJ 1, Ramchand v. Emperor — 7 
(1942) AIR 1942 Cal 244 (V 29) = . 

“ ILR (1942) 2 Cal 75 (FB), Hem- 
‘chandra Banerjee v. Abdur ; 
Rahman 5, 6, 9, 12 

(1941) AIR 1941 Lah 210 (V -28) = 
42 Cri LJ 651, Ghumanda Singh 
v. Emperor. ` 

` (1938) AIR 1938 Nag 297 (V 25) =! 

- oe a LJ 584, Syed Usman Ali ve 


‘agen n AIR 1937 Cal 513. (V 24) = 
38 Cri LJ 1071, Haradhone` ` - e 
Mukherjea v: Brojendranath Rai 5 

(1930) AIR 1930 Mad 865 (V 17) =. ` 
32 Cri LJ 215, Venkanna v. Ven- 
kata Surya Niladri Rao. 

(1929) AIR 1929 Pat 351 (V 16) = 
10 Pat LT 376, Ram Dhan v. Bar- 
hamdeo Lal 5, 

(1925) AIR 1925 Cal 991 (V 12) = 
41 Cal LJ 568. Hari Mati Dasi v. - 
Hari. Dasi . 5, 6 


P. L. Dube, Govt. Advocate, for the 


-1 


State; G. L. Athawale (for Ramsingh and - 


others) and R. D. Sharma (for Khema and 
~ others), for Respondents. 


S..B. SEN, J.:— This case has been 
referred by Raina J. under sub-rule. (2) 
of Rule 9 of Chapter I of the High Court 
Rules, for decision of the following : ques- 
tions: 

(i) Whether under Section 147(2) of 
the Code of Criminal Procedure the 
Magistrate is competent to issue a manda- 
tory injunction for the removal of the 
existing obstruction which is necessary 
for maintaining status quo and prohibit- 
ing the other party from interfering with 
the right of the aggrieved party, until the 
- matter is decided by a competent Civil 
` Court. - 

(ii) Whether the view expressed by 
` the Nagpur High Court in King Emperor 
v. Abdullah, ILR (1949) Nag 388 = (AIR 
1949 Nag 275) which was followed “by this 
Court in State of M. P. v. Sheikh Ramzan, 
Criminal Revn. No. 56 of 1966, D/- 28-9- 
1966, vide 1967 Jab LJ (SN) 48 is correct. 

2. The facts which have given rise 
to this reference are simple. An-order 
under Section 147 Cr. P. C. has been pass- 
ed by the Sub-Divisional Magistrate P. R. 
Datar, in Misc. Cr. Case No. 183 of 1965 
against Phodal and five others on the 
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- the obstruction.. 


5. Addi. Sessions Judge, 


A.L R. 


application of oné Khema directing them 
to clear the way of Khema to his field 
No. 1347 from between the fields of Kh. 
Nos. 4346 and 4347 through the Medh. 
Phodal and four others went up in revi- 
sion to the Sessions Judge, Bhind, against 
the order of the said S. D. M. and he con- 
curred with the conclusions of the S. D. 
M. in holding that. Khema has a right of 
way through the medh of Kh. Nos. 4346 
and 4347 and also that the medh has been 
disturbed by Phodal and others.’ The ob- 


` struction that has been created by Phodal 


and others has been ordered to be remov- . 
ed so that Khema can go to his field un~. 


‘obstructed as he had been doing all these i 
years. 7 


3. The learned Addl. Sessions 
Judge, however, did not agree that the 
Sub-Divisional Magistrate could pass a 
Positive order directing the-removal of 
According to the learn- 
ed Addl. Sessions Judge, it was beyond 
the jurisdiction of the Magistrate. The 
Bhind, therefore, 
referred the matter to the High Court 
with the recommendation’ that: the order 
of the A.D.M. being without jurisdiction 


be quashed and set aside. 


4, The-matter then came before 
the Single Judge Raina J. who has not 
agreed with the Additional Sessions Judge 
nor with the views of this Court express~ 
ed in certain decisions, as we will present~ 
ly see, of the Single Judge of this. Court 
and has referred. the two questions as 
stated above, 

i The short question is whether 
the Magistrate can issue an order remov- 
ing an obstruction. Section _147(2) may 
be quoted for the sake of ready reference: 

147(2). If it appears to such Magis- 
trate that such right exists, he may make 
an order prohibiting any interference with 
the exercise of such right:. 

: Provided that no such order shall be 
made where the right is exercisable at all 
times of the year, unless such right has 
been exercised within three months next 
before the institution of the inquiry, or 
where the right is exercisable only at 
particular seasons or on particular .occa- 
sions, unless the right has been exercised 
during the last of such seasons or. on the 
last of such occasions before such institu- 
tion.” - 


The two views to which we will presently 

refer are regarding the interpretation of 
sub-section: (2). One view is that a 
Magistrate acting under the alae con- 
ferred under Section 147-Cr. P.’C. has no 
power to issue a mandatory ` injunction 
directing the removal of an: existing ob- 
struction, whereas the other view is that 
he can do so. The former view has been 
expressed by the Calcutta, Bombay and 
Nagpur High Courts; the latter view is 
of the High Courts of Allahabad, Madras, 
Patna, Assam, Lahore and Mysore in cases 
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we will presently refer. Hemeon J. in 
ILR (1949) Nag 388 followed the decision 
in Syed Usman Ali v. Crown, AIR 1938 
Nag 297. Hemeon J. did not give any 
reason, except that he had followed the 
view in the earlier case decided by Gruer 
J. In that case also we do not find much 
discussion as to why the’ Magistrate will 
have no power to ‘issue an injunction man- 
datory in nature if it is- necessary to do 


so. It only accepted the view of the ` 


Calcutta High Court in Hari Mati Dasi v. 
Hari Dasi, AIR 1925 Cal 991, Haradhone 
v. Brojendranath, AIR 1937 Cal 513° and 
_also Ram Dhan v. Barhamdeo Lal, AIR 
1929 Pat 351. The view of the Madras 
High’ Court in: Venkanna v. Venkata 
Surya Niladri Rao, AIR 1930 Mad 865 
was not relied on for the simple reason 
that Section 133 Cr. P. C. can be utilised 
for issuing a mandatory injunction. Shiv- 
dayal J. in Criminal Revn. No. 56 of 1966, 
D/- 28-9-1966 = 1967 Jab LJ (SN) 48 
has also followed the view expressed by 
Hemeon J. and Gruer J. and has relied 
on the Full Bench decision of the Calcutta 
High Court in Hem Chandra Banerjee v. 
Abdur Rahman; AIR 1942 Cal 244 (FB). 
Raina J. has expressed the view that the 
decisions of the learned Single Judges in 
ate three cases require: to be reconsi- 
ere 


6. The view which is expressed by 
the three decisions of this High Court 
finds support from the decisions of the 
Calcutta. High Court in AIR 1925 Cal 991, 
AIR 1942 Cal 244 and Kirti Bhusan 
Namua v. Lakshman Das, AIR 1959 Cal 
314. The Bombay High Court is in line 
with the view expressed by the Nagpur 
and Calcutta High Courts in Shantilal V. 
SETORA AIR 1954 Bom 368. . 


7. On the other hand we have the 
views of the Allahabad High Court. A 
Full Bench decision in Abdul Wahab 
Khan v. Mohd. Hamid Ullah, AIR 1951 
All. 238 (FB) overruling the decision in 
P v. Emperor, AIR 1947 All 302 

e — 


- “A power to effectuate a certain ob- 
ject which the Legislature has in view 
must be construed as implying the exist- 
ence of all such ancillary powers as are 
necessary for cafrying out the intention 
of the Legislature and effectuating the 
object in view. No doubt.. under Section 
147 the jurisdiction of.a Magistrate is 
confined only to the passing of prohibi- 
tory orders which are generally in a 
negative form and he has no power to 
issue every kind of positive orders to 
secure the exercise of the right of user 
by one party. But in order to make a 
prohibitory order effective, the Magis- 
trate has power to pass an order for the 
removal ofan obstruction, if without its 
removal the prohibitory order cannot be 
effectively enforced. In passing such 
orders the Magistrates must, however, 
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bear in mind that their jurisdiction under 
Section 147 is confined only to prevent- 
ing breach of peace and they are not ex- 


‘pected to:-hold complicated enquiries as 


to title and try to adjust the same. Their 
orders are intended to be only of a tem- 
porary nature ‘till the rights of the parties 
are finally determined by competent 
courts.” ~ 

It is necessary ‘to mention the view ex- 
pressed by Malik C. J. also in this Full 
Bench decision, though he generally con- 


“curred with the view expressed by Agar- 


wala J., who wrote’ the leading judgment 

but felt it necessary to express more ex- 

plicitly his point of view. We may quote 
is lines: 

“I generally agree with what my 
brother Agarwala has said in his judg- 
ment. I would however like to guard 
myself against being understood to mean 
that, under Section 147, Cr. P. C.. Magis- 
trates have jurisdiction to issue orders 
even in the nature of mandatory injunc- 
tions. It must be borne in mind that 
Section 147 and similar other sections 
were not intended to give to the Magis- 
trates. power to decide disputes relating ° 
to'rights of the parties. The sole object 
behind these -sections is to prevent 
breaches of the peace, and if a Magistrate 
finds that there is a likelihood of the 
breach of the peace and that is due prima 
facie to the wrongful act of a person, he 
can direct that person to desist from 
doing a wrongful act, everything inci- 
dental thereto must be included, that is, 
if it is necessary for: the wrong-doer to 
remove himself or remove any obstruc- 
tion that: he has placed in. the way of the 
enjoyment of the right of the other side 
he must also remove that. 


In passing such orders the Magis- 
trates, must. however bear in mind that 
their jurisdiction under these sections is 
confined only to preventing breaches of 
the peace and they .are not expected to 
hold complicated enquiries as to title and 
try to adjust the same. Their orders are 
intended to be only of a temporary 
nature till-the rights of the parties are 
finally determined by competent courts. 
So far as I can see from the judgments of 
the -lowér courts no substantial construc- 
tion had been built. Some sort of a mud 
wall was being put up to block the way 
when the opposite party filed his appli- 
cation under Section 147.” 

The Madras High Court in Angappa 
Gounder v. Krishnaswami Gounder, AIR 
1959 Mad. 28 accepted the view expressed 
by the Allahabad High Court. The view 
of the Patna High Court, however, is not 
very consistent. The Patna High Court 
in AIR 1929 Pat 351 held that the Magis- 
trate has jurisdiction to restrain a party 
from preventing the applicant from him- 
self removing the obstruction, which in 
fact means that the Court has jurisdic- 
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tion to frame its order as to compel the 
removal of the obstruction. But ‘this 
view was later on watered down in 
Chaturgun v. Jamadar Mian, AIR 1961 
Pat 374. The Lahore High- Court in 
Ghumanda Singh v. Emperor, AIR 1941 
Lah 210 and Assam High Court in Bhu- 
baneshwari Goswami. v. Kaliram, AIR 
1960 Assam 90 and the Mysore High 
Court in Raghunath Shamrao v. Yadav 
Sambhaji Hattikar, AIR 1959 Mys 177 
held that the Magistrate is authorised to 
pass a mandatory crder under Section 147 
Cr. P. C. directing the removal of an-.ob- 
struction and. it must be presumed ` that 
the power conferred on the Magistrate is 
an effective power and not a nominal 
one. 


8. We, thus, find that the High 
Courts in India have differed on the ques- 
tion of the powers of. the Magistrate in 
issuing orders. The learned Single Judge 
has leaned towards the view - expressed 
by the High Courts of Allahabad, Madras, 
Assam and Mysore and we think that he 
is justified in doing so. 

9. It appears that the decision of 
the Calcutta High Court in AIR 1942 Cal 
244 accepted only the literal meaning of 
the expression “prohibit the interference”. 
It is no doubt true that if we go by the; 
literal meaning of the expression, the 
Magistrate has no power to issue manda- 
tory injunction, but we have also to see 
that the power that has been given to a 
Magistrate does not become illusive. 
Section 147(2) is to prevent any interfer- 
ence of the right of easement or 
other rights. 

This section is in almost all PE 
analogous to Section 145, Cr. P. C. as far 
as the rights of the parties are concerned. 
Under Section 145 the immediate posses- 


sion of the property in dispute is decided - 


whereas under Section 147 the immediate 
right of user of any land or water as an 
easement or otherwise is decided. -If the 
Magistrate has no power, which is a tem- 
porary one both under Section 145 as 
well ás under Section 147 to stop this 
interference, Section 147 will be made 
nugatory.. If an interference is- made of 
the right .of way simply by words of 
mouth or only by use of force at the time 
when the right is being exercised by going 
there, then only the Magistrate’s order 
prohibiting the interference may have 
some effect. But if the interference is 
by putting. some obstacle on the way 
which is also an interference, the Magis- 
trate will have no power to order removal 
if we accept the interpretation given by 
the Calcutta and the Nagpur High Courts 
in the cases mentioned above. 


For example, if a person puts a bar- 
yier, may be even of a very temporary 
nature, the Magistrate will have no power 
to order removal of the same under the 
interpretation given by the High Courts 
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of Calcutta and Nagpur. So instead of 
obstructing the right of passage at the 
time when the person who has a right 
to exercise it, if a person puts some heavy 
obstacle or some fencing then no remedy - 
would be left to the person wronged 
against, except by the long drawn process 
of the civil Court. Section 147 has been 
made to prevent such abuse. 


10. Their Lordships of the Supreme 
Court in-M. Pentiah v. Veeramaloppa, 
AIR 1961 SC 1107 have categorilly held 
the view that. the Courts strongly lean ` 
against a construction which reduces the 
statute to a futility. Section 147 is meant 
to decide in a summary manner and: tem- 
porarily the dispute of the nature men- 
tioned in Section 147. The observation of 
the Chief Justice of the Calcutta High 
Court in the case cited above is as 
follows: 


“Tf the aggrieved party wishes any 

fuller or further relief from the Courts 
the civil Courts are open to him and the 
remedy is a mandatory injunction.” 
I am afraid. with due respect, undoubted- 
ly civil Court will be the forum which 
will ultimately decide the rights between 
the parties. But so far as Section 147 is 
concerned the Criminal Court is not to 
decide the rights. It is only empowered 
to decide the user if the user has been 
made within a particular time. There is 
no question of usurping the jurisdiction 
of the Civil Court. If we read the pro- 
viso which says: 


“Provided that no such order shall be 
made where the right ........e00. 
an order under Section 147, Cr. P. C. pro- 
hibiting the interference can only be made 
when the aggrieved party comes within 3 
months ‘or if the exercise is seasonal 
when the aggrieved party has exercised 
his right in the last season. The Magis- 
trate has also to decide whether such a 
right exists in a summary manner. Under 
Section 147(1A) the Magistrate has to 
receive evidence as may be produced by 
the parties, consider the effect of that 
evidence and take such further evidence 
as he thinks necessary and decide whe- 
ther such a right exists. The Magistrate 
to decide all these questions, has to decide 
irrespective of the nature of the obstruc- 
tion. If the Legislature intended that 
the Magistrate will have no power of 
issuing a direction to remove interference, 
then it could have been made clear. It 
is only. after going through the evidence ` 
as empowered in Section 147(1A) that the 
Magistrate comes to-the conclusion as to 
the order that has to be issued.. By the 
time the Magistrate comes to the .conclu- 
sion, the interference which is temporary 
may be made permanent and-in that way 
Section 147 will be made useless and 
futile. If an aggrieved person comes to 
the Court alleging interference even of a 
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temporary nature, may be by. mere 
threats, he may find, by the - time: he 
returns with an order of the Court, a p2r- 
manent wall standing in his way. If we 
accept the views expressed’ by the Cal- 
cutta and Nagpur High Courts he will 
have no remedy though the interferemce 
has been made of his right of way very 
_recently. Lot 


11. According to us the steps that 
are contemplated under Section 147 are 
to be taken when intereference is mede 
with the exercise of the right notwith- 
standing the fact that such a right was 
being exercised till recently for a lcng 
time. It is a temporary measure and if 
the proviso is taken note of there will be 
no difficulty in issuing proper order at 
the proper time. The order may be Zor 
removing an obstruction if the exigencies 
of the case so require. The order under 
Section 147 Cr. P. C. is always subject 
to any subsequent decision of Civil Court 
of competent jurisdiction. Therefore, no 
question of usurping the jurisdiction of 
the Civil Court arises. 


12. We. may also mention here 
that the Full Bench decision in AIR 1942 
Cal 244 was noticed in a subsequent deci- 


sion by the same Court in AIR 1959 Cal 


314. Their Lordships while discussing 
the views expressed by the Allahakad 
High Court have observed thus—. 


“Although that is perfectly a rational 
view to take, there is an undoubted ecn- 
trast between Section 147 as. it stcod 
before its amendmént in 1923 and the 


section as it stands now. Before S. 147- 
was amended in 1923, it empowered a. 


Magistrate to make an order permitting a 
thing to be done or directing that a thing 
shail not be done whereas now all that the 
section permits the Magistrate to do is 
to pass a prohibitory order and nothing 
more. That being’ so, the statute leaves 
no room for doubt-as to the scope of the 
Magistrate’s powers under S., 147 Cr. P. C. 
as amended. In any event, as we are 
bound to follow the Full Bench case’ of 
this High Court, it has got to be held that 
the learned Magistrate was wrong in pass- 


ing the order that the second party must. 


remove ‘again the fencing and ‘Pagar.’ 
It appears, therefore, that their Lordsh-ps 
were influenced by the amendment. We 
do not think that the, amendmént was 
made to curtail the powers of the Magis- 
trate. The. Select Committee observec: 


“Doubts have been expressed as to 
the procedure to be followed in cases 
under Section 147. The recent amerd- 
ments were introduced with a view to 
make it clear that the procedure laid 
down by Section 145 is to be followed in 
cases of rights in, to or over land or ease- 
ments covered by Section 147. Tt is also 
made clear that under this section, a 
Magistrate can make an order prohibiting 
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any exercise of an alleged right to any 
subsequent decision of a. Civil Court of 
competent jurisdiction as provided in 
clause (4) of the present . section.” 

There is nothing in the observation. of the 
Select Committee ‘that the amendment 
was made- to curtail: the powers of the 
Magistrate. We have, therefore, to: inter- 
pret this section as it stands. If inter- 
ference has been prohibited it has to be 
prohibited effectively. .The act of inter- 
ference may be temporary or may be 
permanent. A wall standing on the road 
If a person can be 
asked not to interfere in exercise of the 


‘right of way by standing or by threats 


or by use of force, why it cannot be done 
by asking him to- remove the structure 
erected by the opposite party with a view 
to cause interference. 


13. It may be argued that by issu- 
ing an order not to interfere in the right 
of way the complainant may remove the 
obstacle himself and the order not to 
interfere in the right of way will then 
operate so that no obstacle may be creat- 
ed if the complainant exercises the right. 
Such an interpretation will be utterly 
useless if the person who interferes puts 
up an obstruction which is very difficult 
fo remove or may entail great labour, 
cost and timme or even the risk of life if 
the complainant has a right temporary or 
permanent he should be allowed to exer- 
cise without any hitch, fear or favour. 


14. There is also another factor to 
be considered. Under Section 555 Cr. 
P. C. the forms set forth in the Fifth 
Schedule, with such variation as the. cir- 
cumstances of each case require, may be 
used for the respective purposes therein 
mentioned, end if used shall be Sufficient. 
If we look to the forms given in the 
Fifth Schedule, Form No. XXIV runs as 
follows: 


“XXIV. Magistrate’s order prohibit- 
ing the doing of any ung on land or 
water. 


(See Section 147) - 


A dispute having arisen. concerning 
the right of use of (state concisely the 
subject of dispute) ` situate within the 
limits of my jurisdiction, the possession 
of which land (or water) is claimed ex- 
clusively by (describe the person or per- 
sons), and it appearing to me, on due in- 
quiry into the same, that the said land 
(or water) has been open to the enjoy- 
ment of such use by the public (or if by 
an individual or a class of .persons, des- 
cribe him or them) and (if the use can be 
enjoyed throughout the year) that the 
said use has been enjoyed within three 
months of the institution of the said in- 
quiry (or if the use is enjoyable only at 
particular seasons, say “during the last 
of the seasons at which the same is capa- 
ble of being enjoyed"); 


48 M. P.  -[Prs. 14-17] 


I do order that the said (the claim- 
ant or claimants of possession), or any 


one in their interest, . shall not take e 
or. 


retain) possession of the said land 
water) to the ‘exclusion of the enjoyment 


of the right of use aforesaid, until he. (or- 


_ they) shall obtain the decrée.or order. of 


a competent Court adjudging.. him: (or ' 


them) to ‘be. entitled to exclusive: posses- 
sion.” | 

The form says that they. “shall not take 
_ possession of the land to the exclusion of 
the enjoyment of the: right of use afore~- 
sai This phrase clearly - 


that is the interference within three 
- months before the date of order or inter- 
- ference after the last season, it clearly 
- contemplates an infringement of the right 
within that period, and, therefore, in 


order to make sub-section (2) in confor-. 


mity with the proviso .the Magistrate 
should be held to have power to order 
removal of any obstruction created within 


the period allowed under the proviso. — 


Otherwise there would be no sense in 
giving the time limit. The only question 
is. that the complaint must be made. as 
early as possible that is within the time 
- allowed under the section. In that view: 


of the matter also the power of the Court. 


must be there to order removal. The 
Court cannot ask. the person interfering 


to remove any- obstacle if the interference . 


is an old one. 


15. From all the diecasiond made 
above, we should not be understood -to 


mean the: ‘Magistrate . shall issue an inv - 


junction mandatory in nature in all cases 
where there is an interference ~- contem- 


plated under Section 147, It- must be’ 


remembered that similar to Section 145, 
Section 147’.can only be utilised when 
there is a likelihood of the breach’ of 
peace. 
to decide complicated disputes of civil 
nature and, therefore, his orders, 


decision of the Civil Court, are only to 
prevent breach of peace. The Magistrate 
has to exercise judicial discretion in issu- 


ing an order whether. it ‘is: mandatory -Or 


otherwise even .if all the other. circum- 
stances bring the case under Section. 147. 


In fact Section- 147(2) uses the word “may . 


make an order” which means that - an 
order under Section 147(2) should: not be 
made invariably even if it appears to the 

-|Magistrate that the right ‘contemplated 
under Section 147 exists. 


16. We, therefore, fully agree 
with Raina J. and with due respect, dis- 
sent from _ the view expressed by the 
Nagpur High Court in ILR (1949) Nag 388 
= (AIR 1949 Nag 275) and also from the 
view expressed by -Shivdayal J. in Crimi- 
nal Revn. No. 56 of 1966, D/- 28-9-1966 = 
4967 Jab-LJ (SN) 48. Our answer to the 
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includes re-. 
moval of any steps takén towards: posses- ` 
sion when the time limit has been given, 


. store the order of 


:— Computation of profits 
` business — Loss of cash as result of theft 


The Magistrate is not authorised 


-which ` 
can be effective :only temporarily till the: 


` Case law. discussed. 


(1965) AIR 1965`S5C 1227 (V 52) = 


: (1958) 4 AIR 1958 SC 783 -(V 15) 


ALR 


first question is that under Section 147(2) 
of the Code of Criminal Procedure the 
Magistrate is competent to issue a manda- 
tory injunction for the removal of the 
exisiing obstruction which is necessary 
for maintaining status quo. and., prohibit- 


‘ing thé other party from interfering with 
the right of the aggrieved. party, 
_ the matter is decided by a competent 
~ ,Civil Court and to the: second that the 


view expressed- by the Nagpur High Court 
in ILR: (1949) Nag 388 = (AIR 1949 Nag 
275) which was followed by this Court in 
Criminal Revn. No. 56 of 1966. D/- 28-9- 
one = 1967 Jab LJ ou 48 is not Cor- 
rec 


. AM. As the whole case has been re- 
ferred to us, we reject the reference made ` 
by the Additional Sessions Judge and re- 
the S.D.M. Gohad 
directing party- No.-1 Phodal and others 
to clear the way of Khema to his field 
No. 1347 from between the fields of © 
Kh.. Nos. 4346 and 4347 through the 
Medh, . 


Order accordingly. 
‘AIR 1971 MADHYA PRADESH 48 
(V. 58°C 12) ; l 
BISHAMBHAR DAYAL, C. J. AND 
i P. K. TARE, J. ` 


' The Commissioner .of Income Tax, 
M. P. and Nagpur, Applicant v. M/s. 
Ganesh Rice Mills, Opposite. Party. 

Misc. Civil Case No. 359 of 1967, D/- 
11-2-1970, from Income Tax Appellate 
Tribunal, Bombay, D/- 7-12-1967. 


(A) Income-tax Act (1922), S.. 10 (1) 
or gains of 


— Is permissible deduction. ` 


“Where a partner of the assessee firm 
had gone from the place where the busi- 
ness was carried on to another: place’ for 
depositing a cheque in the Bank and for 
withdrawing some cash amount for dis- 
bursement in connection with the busi- 
ness affairs but he lost the amount so 
withdrawn as a result of theft, the loss 
being incidental to business was deducti- 
ble .as loss in business under S. 10(1). 

` (Paras 10, 13) 

(B) Income Tax Act: (1961), S. 256(1) 
— Reference to High Court — Statement ` 
of casé.— Failure to take objection to, 
statement of facts when question for re- 
ference was drafted. Objection cannot be 
allowed to be raised before High Court: 

(Parag 11, 13) 
Cases. Referred : Chronological Paras 
55 ITR 707, Commr. of I. T: Rs 
. Nainital Bank Ltd. 3. 8, 9, 10 


ITR 10, Badridas Daga v. í 
Commr. of I. T.- 3, 5, 6, 8, 9, 10 
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(1956) AIR 1956 Nag 43 (V 43) = 

r (1955) Nag 498, Badridas Daga 

Commr. of I. 

(1955) AIR 1955 Bom 352 (V 42) = 
27 ITR 700, Lord's Dary Farm 
Ltd. v. Commr. of I. T. 

(1955) AIR 1955 Pat 389 (V 42) = 
28 ITR 128, Motipur Sugar Factory _ 
Ltd. v. Commr. of I. 

(1952) AIR 1952 Mad 238 (V 39) = 

20 ITR 363, Venkatachzlapathi ; 

Iyer v. Commr. of I. T. 6 
(1932) AIR 1932 PC 178 (V 19) = 

59 Ind App 290, Commr. of I. T., 

C. P. and Berar v. S. MN. Chitnavis 4 
(1930) AIR 1930 Mad 808 (V 17) = 

ILR 53 Mad 904 (FB), Ramaswami 

Chettiar v. Commr. of Income 

Tax 
(1929) AIR 1929 Nag 50 (V 16) = 

13 nee LJ 17 (FB), Commr. of 

, Nagpur v. S. M. Chitnavis 4 

one. 9 Tax Cas 319 = 94 LJKB 655, 

Curtis (H. M. Inspector of Taxes) 

v. J. and G. Oldfield Ltd. 4, 6 
M. Adhikari with P. S. Khirwadxar, 
for Applicant; Y. S. Dharmadhikari, for 
Respondent. 

TARE, J.:— This is a reference by 
the Income-tax Appellate Tribunal, Bom-~ 
bay Bench ‘A’, under Section 256(1) of 
the Income-tax Act, 196i, referring the 
following question of law for the opimion 
of this Court:— 


“Whether on the facts and in the cir- 
cumstances of the case, the sum of Rs. 
23,000/- is deductible in computing the in- 
come.of the assessee?” 

2. According to the semeda 
Appellate Tribunal the said questior. of 
law arises on the following facts and cir- 
cumstances: The respondant was being 
assessed to income-tax for the assessment 
year 1962-63, ie, the accounting year 
ending Diwali of the year 1961. The zes- 
pondent is a registered firm carrying on 
the business of running < Rice Mill. On 
9-3-1961 Shri Chandrashekhar., a partner 
of the firm, had gone rom Kargi-road 
to Bilaspur for depositing a cheque issued 
to the Mill by the Government. The 
cheque was duly deposited and an amcunt 
of Rs. 23,000/- was withdrawn in cash for 
disbursement at Kargi-road, which dis- 
bursement was said to ke necessary for 
the business of the respcndent. At the 
bus-stand on his way back, Shri Chancra- 
shekhar lost the amount as some unkncwn 
persons were said to heve stolen the 
amount from him. ThereZore, the respon- 
dent in the assessment proceedings cla’m-= 
ed that amount as a loss in business. 


3. The Income-tax Officer and the 
Appellate Assistant Commissioner of In- 
come-tax refused to allow that item as 
a loss in business. However, the Income- 
tax Appellate Tribunal by order, 
dated 18-1-1968 allowed the appeal by 
relying on the pronouncement of their 
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Lordships of the Supreme Court in Badri- 
das Daga v. Commissioner of Income-tax, 
34 ITR 10 = (AIR 1958 SC 783) and 
Commr. of Income-tax v. Nainital Bank 
Ltd.. 55 ITR 707 = (AIR 1965 SC 1227). 


4, The test laid down by the 
King’s Bench Division in the English case 
of Curtis (H. M. Inspector of Taxes) v. J. 
and G. Oldfield Ltd., (1925) 9 Tax Cas 
319, was to ascertain whether the loss was 
a trading loss and was incidental to the 
business. In that case the Managing Direc- 
tor of a Company in his capacity as a 
Managing Director had withdrawn large 
amounts from the accounts of the Com- 
pany-much in excess of what he was 
entitled to do. He died and the excess 
amount withdrawn was a bad debt owed 
by his estate. The same was written off 
as it was irrecoverable. Therefore, the 
Company claimed that to be a loss in 
business, which according to it, would 
not be taxable. The assessing authority 
refused to allow it as a loss, but the 
General Commissioners on appeal allow- 
ed the Company’s claim and, therefore, a 
reference was made to the High Court 
under Section 149 of the English Income- 
tax Act, 1918. Rowlatt. J. upheld the 
view of the General Commissioners. This 
view as expressed by Rowlatt, J. stands 
approved in some Privy Council cases, 
such as in Commr. of Income-tax, C. P. 
and Berar v. S. M. Chitnavis, AIR 1932 
PC 178, wherein their Lordships were re- 
quired to consider whether a bad debt 
was deductible as a loss in business. 


A Full Bench of the Nagpur Judicial 
Commissioner’s Court in Commr. of In- 
come-tax, Nagpur v. S. M. Chitnavis, AIR 
1929 Nag 50 (FB) had taken the view 
that it could not be allowed to be deduct- 
ed as a loss in business. Their Lordships 
of the Privy Council reversed that Full 
Bench decision and held that the question 
as to when a debt becomes a bad debt, 
would be a question of fact to be decided 
by: the Court. The assessee’s will would 
not be the determining factor. But if 
once it is established that it is a bad debt, 
it could be allowed to be deducted asa 
loss in business. 


_ 5. A Division Bench of the Patna 
High Court, in Motipur Sugar Factory, 
Ltd. v. Commr. of Income-tax, 28 ITR 
128 = AIR 1955 Pat 389, presided over 
by Ramaswami, J. (as he then was) and 
Sahai, J. observed that two things would 
be necessary that the loss of money should 
be a loss connected with or arising out of 
the business of the assessee and should, 
therefore, be taken into account in cal- 
culating the profits and gains under Sec- 
tion 10 (1) of the Income-tax Act, 1922, 
for the purpose of computing the taxable 
income. Their Lordships also observed 
that if the loss be incidental to the busi- 
ness affairs of the Company, it could be 
deducted as a loss in business. Of course, 
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it would not be covered by any of the 
deductions permissible in other provisions 
of the Income-tax Act. This view as 
expressed ‘by a Division Bench of the 
Patna High Court, has been affirmed by 
their Lordships of the Supreme Court in 
34 ITR 10 = AIR 1958 SC 783 and in 55 
ITR 707 = AIR 1965 SC 1227. 


6. In 34 ITR 10 = ATR 1958 SC 


783 (supra), the munim of the firm, who . 


had authority to withdraw amounts and 
to disburse them, had embezzled some 
amounts of the firm and . subsequently 
they were written off as bad debt be- 


rause in spite of a decree of a Civil Court, 


only a small portion of the amount could 
be recovered from the employee. There- 
fore, the firm claimed the written off 
bad debt as a loss in business. The High 
Court in Badridas Daga v. Commissioner 
of Income-tax, AIR 1956 Nag 43 refused 
to allow it as an item of loss in business 
and, therefore, it was held that the said 
item was taxable. Their Lordships of 
the Supreme Court reversed that decision 
and held that it could be allowed to be 
excluded as a loss in business. With re- 
ference to the decided case their Lord- 
ships in paragraph 13 of the judgment 
made the following observations:— 


“Subsequent to the decision now 
under appeal, the Bombay High Court 
had occasion v consider this question in 
Lord’s Dairy Farm Ltd. v. Commr. of 
Income-tax, 27 ITR 700 = ATR 1955 
Bom 352. On a review of the authorities 
including the decision in (1925) 9 Tax Cas 
319 (supra), Chagla, C. J. and Tendolkar, 
J. held that loss caused to a business by 
defalcation of an employee was a trading 
loss, and that it could be deducted under 
Section 10(1). In 28 ITR 128 = AIR 1955 
Pat 389, an employee who had been 
_ entrusted with the funds of a company 
for purposes of distribution among sugar- 
cane growers in accordance with statu- 


tory rules, was robbed of. them on the- 


way. It was held by Ramaswami and 
Sahai, JJ. that the loss was incidental to 
the conduct of the trade, and must be 
allowed. We agree with the decisions in 
A cece agai ae Iyer v. Commr. of 
Income-tax, ITR 363 = AIR 1952 
Mad 238; 27 iR 700 = AIR 1955 Bom 
352 and 28 ITR 128 = AIR 1955 Pat 389.” 


7. It will be seen that their Lord- 
ships have specifically approved of the 
said three cases of the Madras, Bombay 
and Patna High Courts, which lay down 
the test whether the loss is connected 
with the business or. whether it arises 
out of the affairs of the business or whe- 
ther it is incidental to the affairs of the 
business. If these tests are fulfilled, the 
arnount of such bad debt can be deducted 
as a loss in business under Section 10(1) 
of the Income-tax Act, 1922. It is perti- 
nent to note that the present case would 
be governed by the provisions of the In- 
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come-tax Act, 1922, and not by the In- 
come-tax Act, 1961, which .came into 
force with effect from 1-4-1962. 

8.. Reference may further be made 
to the pronouncement of their Lordships 
of. the Supreme Court in 55 ITR 707 = 
AIR 1965 SC 1227 (supra), which was a 
case of a Bank robbery. this case 
their Lordships rejected the majority 
view in the Full Bench case of Rama- 
swami Chettiar v. Commissioner of In- 
come-tax, ILR 53 Mad 904 = AIR 1930 
Mad 808 and approved of the minority 
view of Anantakrishna Ayyar, J. which 
was in accord with the view expressed 
later in the Bombay, Patna and Madras 
cases, which met the approval of their 
Lordships of the Supreme Court in 34 
ITR 10 = ATR 1958 SC 783 (supra). 

9. The learned authors, Kanga 
and Palkhivala in their Commentary on 
the ‘Law And Practice of Income-tax’ 
(6th Edition 1969) Volume I, at page 330, 
under the heading ‘Losses incidental to 
trade: Embezzlement, theft, destruction of 
assets, overdrawings by employees, ete), 
have discussed the topic with reference 
to the earlier English cases as also the 
pronouncements of their Lordships of the 
Supreme Court in 34 ITR 10 = AIR 1958 
SC 783 (supra) and 55 ITR 707 = AIR 
1965 SC 1227 (supra). 

10. Applying the said tests we 
find that the Income-tax Officer, the 


‘Appellate Assistant Commissioner of In- 


come-tax and the Income-tax Appellate 
Tribunal had proceeded to decide the 
question on the facts stated in the order 
of reference, to the effect that Shri 
Chandrashekhar, a partner of the firm, 
had gone from Kargi-road to’ Bilaspur 
for depositing a cheque in the Bank and 
for withdrawing some cash amount for 
disbursement in connection with the busi- 
ness affairs of the respondent at Kargi- 
road. He deposited the cheque and with- 
drew Rs. 23,000/- in cash. On his return! 
journey from Bilaspur to Kargi-road he 
happened to lose the amount as a result 
of the theft. Therefore, the respondent 
claimed it as a loss in the business under 
S. 10(1) of the Income-tax Act, 1922. 
These facts by themselves would squarely 
fit in with the principle indicated by their 
Lordships of the: Supreme Court in 34 
ITR 10 = AIR 1958 SC 783 (supra) and 
55 ITR 707 = AIR 1965 SC 1227 (supra). 
The loss can be said to be incidental to 
business as the partner had gone to the 
Bank to bring cash for disbursement at 
Kargi-road. 

ii. The learned counsel for the 
department, however, urged that there fs 
no material on record of this case to come 
to the conclusion that the facts were as 
stated by the Tribunal in its order o 
reference. Therefore, the suggestion was 
that the Tribunal has made a reference 
on a hypothesis which is not supported 
by the material on record. We may ob= 
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serve that it is now too late for the 
learned counsel for the department to 
challenge the statement of facts on the 
basis of which the Appellate Tribunal 
has sought an opinion. We may observe 
that the Income-tax Officer also had found 
the following facts established in the 
order of assessment: “Rs. 23,000/- have 
been claimed as loss due to theft. On 
9-3-1961, partner Shri. Chandrashekhar 
withdrew Rs. 23,000/- from the Sate 
Bank, Bilaspur, and went to the bus-stand 
for catching the bus to Kargi-road. At 
the bus-stand some unknown person 
snatched away Rs. 23,000/- from Chri 
Chandrashekhar Trivedi and -the culmrit 
could not be traced. out. The assessee 
claims that on 9-3-61 the sale proceeds of 
rice were received from the Government 
in the form of cheque. The cheque was 
deposited in the Bank account of the 
assegsee firm and a part of the amount 
of that cheque was withdrawn as cash, for 
being taken to Kargi Road for making 
cash ‘disbursements necessary for the 
business of the assessee.” 

12. We may note that the Appel- 
Tate Assistant Commissioner as also the 
Income-tax Appellate Tribunal proceejed 
to decide the matter on the same stete- 
ment of facts. In our opinion, the stete- 
ment of facts made by the Tribunal in 
its order of reference cannot be allowed 
to be challenged in this Court. If the 
petitioner had any objection to the stete- 
ment of facts, the same should have been 
raised before the Tribunal when the ques- 
tion for reference was drafted. There- 
fore, we disallow the petitioner from 
challenging the statement of facts. 


13. Thus, on the facts stated end 
in the circumstances of the case, we are 
of opinion that the item of Rs. 23,000/- is 
deductible as loss in business vide Sect.on 
'10(1) of the Income-tax Act, 1922. 


14. We answer the said referemce 
as indicated and further direct that «the 
respondent will be entitled to the costs of 
this Court from the petitioner. Counsel’s 
fee in this Court shall be Rs. 200/-, if 
certified. 

15. The reference be returned to 
the Appellate Tribunal with the answer 
as indicated above. 

Reference answered in 
affirmative, 


‘AIR 1971 MADHYA PRADESH 51 
(V 58 C 13) 
BISHAMBHAR DAYAL C. J. AND 
SURAJBHAN, J. 

_ The Gwalior Agriculture Co. Lti. 
Petitioner v. The State of Madhya Pra- 

desh and others, Respondents. 
i Misc. Petn. No. 291 of 1967, D/- 6-2- 

L970. 
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The Gwalior Agri. Co. v. State (Surajbhan J.) (Prs. 11-15)-[Pr. 1] M.P. 51 


(A) M. P. Sinchai (Jalkar Manyata- 
karan) Adhiniyam (Act 27 of 1964), Sec- 
tion 3 (2), (3)— Validation of water rates 
— Notification issued in name of Raj- 
pramukh prescribing water rates — Noti- 
fication is valid by virtue of Section 3 — 
Recovery of levy thereunder is proper. 

Simply because the Government of 
Madhya Bharat did not frame any rules 
under the Act of 1950, and issued only a 
notification prescribing water rates to be 
charged in the name of Rajpramukh 
which are in the nature of executive 
orders, it cannot be said now after the 
enactment of the Act of 1964, that ‘the 
Government were not competent to charge 
the rates for water used for Adsali 
sugarcane crop as prescribed by the Act. 

(Para 9) 

After the merger of the State of 
Madhya Bharat into the new State of 
Madhya Pradesh, Madhya Pradesh Ex- 
tension of Laws Act, 1958, came into force 
and Section 6 of this Act, saved Orders, 
notification, instructions etc., which were 
issued under the repealed Madhya Bharat 
Irrigation Act of 195). Further, Section 3 
of the Act of 1964 validates the notifica- 
tions issued in the name of the Raj- 
pramukh. (Para 7) 

(B) Constitution of India, Sch. 7 (2), 
List (2), State List — Entry 17 — M. P. 
Sinchai (Jalkar Manyatakaran) Adhi- 
niyam (Act 27 of 1964) — Act is not ultra 
vires of the Legislature. 

It is quite clear from Entry No. 
List II (State List) in Sch. VII (I1) of ie 
Constitution of India that it empowers 
the State Legislature to pass an enact- 
ment on the subject, and if the Legisla~ 
ture had the power over the subject- 
matter and competence to make a valid 
law, it could at any time make such a 
valid law and make its application retro- 
spective so as to bind even the past 
transactions, and this is what the Madhya 
Pradesh Legislature has done, in passing 
the Act of 1964. Therefore it cannot be 
said that the Act is ultra vires of the 
Legislature. AIR 19€8 SC 1138, Follow- 
ed; AIR 1970 SC 192, Distinguished. 

(Para 9) 
Cases Referred: Chronological Paras 
(1970) ATR 1970 SC 192 (V 57) = 
(1969) 2 SCC 283, Shri Prithvi- 
Cotton Mills Lid. v. Broach 
Borough Municipality 4 
(1968) AIR 1968 SC 1138 (V 55) = 
1968-3 SCR 41, Udai Ram Sharma 
v. Union of India 5, 9 

R. K. Tankha, for Petitioner; K. K. 

Dubey, Govt. Advocaze, for Respondent. 


SURAJBHAN J.: This is a writ peti- 
tion by the Gwalior Agriculture Com- 
pany, Limited, Dabra (hereinafter called 
the Company) under Articles 226 and 227 
of the Constitution of India, challenging 
the validity of the Madhya Pradesh 
Sinchai (Jal Kar Manyatakaran) Adhi- 
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niyam 1964 (Act No. 27 of 1964), (herein- 
after called the Act of 1964) for the rea- 
sons mentioned in paragraph 10 of the 
petition, and praying. for the issuance of 
a suitable writ anc direction restraining 
the respondents from recovering the 
charges and penalty imposed on the peti- 
tioner under the aforesaid Act of 1964 
and for such incidental reliefs as may be 
found proper. 


2. The petitioner is a registered 
company at Dabra and is engaged in the 
cultivation of sugar-cane besides other 
crop. Prior to the merger of the United 
States of Gwalior, Indore and Malwa (i.e. 
the erstwhile State of Madhya Bharat) 
into the new State of Madhya Pradesh, 
the State of Madhya Bharat had 
passed the Irrigation Act, Samvat 2007 
(Act No. 39 of 1950) (hereinafter called 
M. B. Act of 1950). Section 39 of this Act 
prescribed a levy for canal water suppli- 
ed for purposes of irrigation to the occu- 
piers of land, and for this purpose rules 
were to be framed by the Government, 
but the erstwhile State of Madhya Bharat 
had not framed any~rules in accordance 
with the provisions of this Act, but in- 
stead, two. notifications, viz. M. B. Goy- 
ernment, Jan Karya Vibhag Notification 
No. 1100: 8/Irr./140: 51 dated 10-1-1954 
(Ann. A) and Notifn. No. 6942/8/Irrig./566/ 
54 dated 29-9-56 (Ann. B) were issued’ by 
the Madhya Bharat State Government in 
“the name of Rajpramukh, prescribing the 
rate of charges for water to be supplied 
from canal for irrigating sugar-cane 
crop. The petitioner company had been 
using the canal water for irrigating their 
sugarcane-crop, and for that, it was 
charged the rate meant for Adsali sugar 
cane crop, viz. at the rate of Rs. 28/2/- 
per acre, as per the provisions of the 
notifications issued in the name of Raj- 
pramukh, on 29-9-1956 (Ann. B). After 
the merger of the State of Madhya Bha- 
rat into the new State of Madhya Pra- 
desh, the Madhya Pradesh Extension of 
Laws Act, 1958, was passed and came into 
force with effect from the lst January 
1959. Section 6 of this Act deals with 
"Repeal and . Savings’. The 
under this Section runs as under — 


“Provided further that, subject fo 
the preceding proviso, anything done or 
any action taken (including any appoint- 
“ment or_ delegation made, notification, 
order, instruction or direction issued, 
rule, regulation, form; bye-law or scheme 

framed, certificate obtained, patent, per- 
~ mit or licence granted or registration 
effected) under any such law shall be 
-deemed to have been done or taken under 


the corresponding provision of the Act- 


as now extended to that region, and shall 
continue to be in force accordingly, un- 
less and until superseded by anything 
done or any action taken under the said 
Act.” a 


The Gwalior Agri. Co. v. State (Surajbhan J.J 


‘Proviso’ 


ALR 


In the year 1964, the Madhya Pradesh 
Legislature passed the Act of 1964 to 
validate prescription, and assessment etc. 
of the water rates under the Madhya 
Bharat Act of 1950. Thereafter, the res- 
pondents initiated proceedings against the 
petitioner Company for recovery of the 
levy of water used by them from the - 
canal at the rate prescribed for irrigating 
Adsali sugar-cane crop, provided by the 
aforesaid: notifications, which, according 
to the pettioner company are illegal as 
the Act of 1964 passed by the Legislature 
is ultra vires of the powers of the State 
Government. . i 


3. The respondents, on the other 
hand, have averred that the Act of 1964 


-passed by the Madhya Pradesh . State 


Legislature was within their competence,. 
and the-assessment and collection of dues 
at the rates prescribed is proper with 
effect from 1-4-1954, as the Act was re- 
trospective in its application. It was also 
alleged that the Adsali variety of sugar- 
cane cultivation was well-known to the 
petitioner company, and the assessment 
made was proper. 


4. Shri R. K. Tankha, the learn- 
ed counsel for the petitioner, has raised 
three contentions before us. The first is, 
that the Act of 1964 passed by the new 
State of Madhya Pradesh is ultra vires 
of the legislature on the ground that the 
Madhya Bharat Act of 1950 had made no 
provision for assessment, and further, no 
rules were framed by the Madhya Bharat 
Legislature, as were provided by that 
Act, and the notifications issued in the 
name of the Rajpramukh (Annexures A 
and B) could not be deemed to be the 
rules framed under the aforesaid Act. 
For this contention, he relied on Shri 


Prithvi Cotton Mills Ltd. v. Broach 
Borough Municipality . 1969-2 scc 
283 = (ATR 1970 SC 192). The 
second contention oof the learned 


counsel was, that as the petitioner com- 
pany had not entered ino any written 
agreement with the Irrigation Depart- 
ment, no penalty could be imposed. 
Lastly he urged that the notification 
dated 29-9-1956 prescribing water rate 
for irrigating the Adsali sugar-cane crop 

om canal water, was effective from 1-10- 
1956. and- so the respondents were not 
legally competent to charge this rate with 
retrospective effect from 1-4-1954, as 
there was no such provision or order for 
charging this rate between the period 
from 1-4-1954 to 1-10-1956. 


5. Shri K. K. Dube, the learned 
Additional Government Advocate, on be-- 
half of the respondents, on the other 
hand, urged before us that it was com- 
petent for the State legislature to pass 
the Irrigation Act of 1950 and prescribe 
rates for the supply of water for irrigat- 
ing the sugar-cane crop and other grains, 
and therefore, the Act of 1964 was pro- 
per, and the rates charged and dues 
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assessed thereunder are proper, the Act 
being retrospective in application. In 
support he cited the ruling in Udai Ram 
aoe v. Union of India, AIR 1968 SC 


6. In order to appreciate the con- 
tentions raised before us, it would be 
proper to refer to certain material provi- 
sions of the Madhya Bharat Irrigation 
Act of 1950, as well as the Act of 1£64 
passed by the Madhya Pradesh State 
Legislature. Section 34 of the Madhya 
Bharat Act of 1950 provides that in the 
absence of.any written contract or so 
far as any such contract does not extend, 
every supply of canal water shall be 
deemed to be given at the rates and 
subject to the conditions prescribed 3y 
the rules to be made by the Government 
fin respect thereof, and Section 39 is the 
charging section, which provides that the 
rates to be charged for canal water sup- 
plied for the purposes of -irrigation to 
the occupiers of land, shall be determin- 
ed by the rules to be framed by the Gcv- 
ernment, and such occupiers as accept 
the water, shall pay for it accordingly. 


7. It is true that no rules were 
framed by the erstwhile Government of 
Madhya Bharat as laid down by the Act 
of 1950, in Section 39, relating to the 
water rates to be charged, and instecd, 
there were issued two Government nati- 
fications under the name -of the Rai- 
pramukh, prescribing such rates as afore- 
said. Itis true that these were executive 
orders and could not be deemed to be 
the rules framed under the Act by the 
legislature. After the merger of the 
State of Madhya Bharat into the new 
State of Madhya Pradesh, Madhya Pra- 
desh Extension of Laws Act, 1958, carne 
into force and Section 6 of this Act, as 
aforesaid, saved Orders, notifications 
instructions etc., which were issued under 
the repealed Madhya Bharat Irrigation 
Act of 1950. Section 2 of the Act of 
defines “Adsali sugarcane”, and section 3 
deals with the validation of- the water 
rates. Sub-section (2) of Section 3 and 
sub-section (3) of Sec. 3 which are mate- 
rial for our purpose, read as under :— 

“3 (1) xx XX XX 

(2) Notwithstanding any judgment, 
decree or order of any Court, the water 
rate prescribed for Adsali Sugarcane by 
the Notification specified in the Schedule 
as Item 4 shall be and shall always be 
deemed to have been prescribed and 
operative with effect from 1-4-1954. 

. (3) The validity of the order and the 

notification specified in the Schedule as 
modified under sub-section (2) with res- 
pect to operation of the notification shell 
not be called in question in any Court cn 
any ground whatsoever.” 
In short, it validates the notifications 
(Annexures A and B) issued in the name 
of the Rajpramukh on the 10th February 
1954 and 29th September 1956. 
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8. Now the question that arises 
is whether it was ultra vires of the State 
Legislature to pass the aforesaid Act. 


9. It is quite clear from Entry 
No. 17, List II (State List) in Sch. VII (I1) 
of the Constitution of India, which runs 
as follows :— 


“Water, that is to say, 
irrigation and canals, drainage and em- 
bankments, water storage and water 
power subject to the provisions of Entry 
56 of “List I.” 

that it-empowers the State Legislature 
to pass an enactment on the subject. and 
if the Legislature had the power over 
the subject-matter and competence to 
make a valid law, it could at any time 
make such a valid law and make its app- 


water supplies, 


‘lication retrospective so as to bind even 


the past transactions, and this is what 
the Madhya Pradesh Legislature has 
done. See AIR 1968 SC 1138. In para- 
graph -25 of the. aforesaid ruling, their 
Lordships have observed as follows— 


- “The power to legislate for validating 
actions taken under statute which were 
not sufficiently comprehensive for the 
purpose is only ancillary or subsidiary 
to legislate on any subject within the 
competence of the legislature and such 
validating Acts cannot be struck down 
merely because. Courts of law have 
declared actions taken earlier to be in- 
valid for want of jurisdiction. Nor is 
there any reason to hold that in order to 
validate action without legislative sup- 
port the Validating Act must enact pro- 
visions to cure the defect for the future 
and also provide that all actions taken 
or notifications issued must be deemed to 
have been taken or issued under the new 
provisions so as to give them full retros- 
pective effect. No doubt legislatures 
often resort to such practice but it is not 
absolutely necessary that they should do 
so, so as to give full scope and effect to 
the Validating Acts.” 


The ruling cited by Shri Tankha is dis- 
tinguishable from the -facts of the instant 
case, and in principle supports the view 
we have taken of the matter. Simply be- 
cause the Government of Madhya Bharat 
did not frame any rules under the Act of 
1950, and only issued. notifications in 
question (viz. Annexures A and B) in the 
name .of Rajpramukh which are in the 
nature of executive orders, it cannot be 
said now after the enactment of the Act 
of 1964, that the respondents were not 
competent to charge the rates for water 
used for Adsali sugarcane’ crop as pres- 
cribed by the Act. It is also worthy of 
note that we were shown three agree- 
ments executed by the Company, and one 
is of 20th October 1954, which mentions 
Adsali - sugarcane,- which means that 
this was already known to the Company. 
Thus, this contention of Shri Tankha has 
no substance. 
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._ 10. As regards his second conten- 
ton, Chapter 9 of the Madhya Bharat 
Irrigation Act of 1950 deals with the 
offences and penalties, and the penalty 
has to be imposed by a Magistrate under 
the circumstances in accordance with 
the provisions contained therein. There 
is no such case here. No agreement has 
been brought on record to show that in 
case of any breach, the petitioner com- 
pany was to become liable for a penalty. 
So, in the absence of both the conditions, 
we are of the view that the respondents 
were not competent under the law to 


impose any penalty on the petitioner 
company. 
11. The last contention raised by 


the learned counsel for the petitioner, has 
also no force. When the Act of 1964 clear- 
ly lays down in sub-section (2) of Sec. 3 
that the water rate prescribed for Adsali 
sugarcane by the Notification specified in 
the Schedule as Item 4 shall be and shall 
always be deemed to have been prescrib- 
ed and operative with effect from the 
ist April, 1954 (vide Ann. B, dated 29-9- 
1956), the respondents are surely entitl- 
ed, according to law, to charge that rate. 

12. In the result. therefore, this 
writ petition is allowed only to the ex- 
tent that the penalty levied in the assess- 
ment of water rate charges is quashed. 
There shall be no order as to costs. The 
petitioner company shall be entitled to 
the refund of the security deposit in 
accordance with the rules. 


Order accordingly. 
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Madhya Pradesh, State Road. Trans- 
port Corporation, Bairagarh, Petitioner 
v. Industrial Court, Madhya Pradesh, 
Indore and others, Respondents. 


197 : 

(A) Payment of Wages Act (1936), 
S. 2 (vi) — Wages — Definition — Any- 
thing agreed to be given in kind — Value 
of, falls within definition. - . 


Where the rules framed under Motor 
Transport Workers Act (1961) provided 
that éach member of certain class of staff 
‘is entitled, as a part of.a Uniform, two 
pairs of Pathani chappals a year, the 
claim relating to value of Pathani chap- 
pals would fall within definition” of 
wages. : f 

It cannot be said that as Sections 6, 
20 and 23 of the Act read together make 
it clear that employer is required to pay 
his employee his wages in cash and an 
agreement or contract to the contrary is 
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null and void then if anything is paid in 
kind it would be a mere amenity or 
concession and not wages within the 
meaning of the Act. Anything agreed to 
be paid in kind in the circumstances 
contemplated by the definition of ‘wages’ 
is covered by the expression capable of 
being expressed in terms of money but, 
as required by Section 6, it has to be 
converted into money according to its 
value and then paid in coins or currency 
notes. If this course is adopted there 
would be no contravention of Sec. 6 and 
S. 23 would not apply unless the contract 
or agreement expressly forbids such con- 
version into cash. AIR 1957 Rai 78, Dis- 
sented from. AIR 1955 SC 295, Rel. on. 

(Para 9) 


(B) Interpretation of Statutes ~ 
Principle of- construction — Statutory 
definition — Except otherwise required 
by Statute, it would mean and include 
what it plainly means or includes — Its 
application to various provisions of Act 
not presenting much difficulty — It can- 
not be said that it is too wide to apply to 
another part of that Act. AIR 1920 PC 
114, Rel. on. (Para 8) 


Cases Referred: Chronological Paras 
(1957) AIR 1957 Raj 78 (V 44) = 

.1957 Raj LW 150, General Mana- 

ger, Northern Rly. v. Sajjan 


aj 
(1955) AIR 1955 SC 295 (V 42) =. 
1955 SCR 1345, Divisional Engi- 
neer, G. I. P. Rly. v. Mahadeo 


Raghoo : 
{1920) AIR 1920 PC 114 (V 7), Indian 
Immigration Trust Board of 
Natal v. Govindaswami ' 

V. S. Dabir, for Petitioner; Gulab 
Gupta, for Respendent No. 3. 

PANDEY J.:—This order shall dis- 
pose of Miscellaneous Petition No. 346 of 
1968 also. : 

2. The material facts of this case, 
which are for the. most part not in dis- 
pute, are these. The petitioner is a cor- 
poration established under Section 3 of 
Road Transport Corporation Act, 1950 
and, being a transport undertaking of 
the State, it carries on the business of 
providing to the general public motor 
transport facilities on numerous routes in 
different parts of the State and also on 
some inter-State routes. With a view to. 
facilitating its operations, it has establish- 
ed divisions and depots at various places 
in the State. One of them is at Mandsaur 
and another at Dhar. In order to provide 


for the welfare of motor transport 
workers and to regulate the conditions 
of ‘their work, the Motor Transport 


Workers Act, 1961 was placed on the 
Statute Book. Section 10 of that Act pro- 
vides: 

"10. Uniforms—(1) The State Gov- 
ernment may, by notification ïn the Offi- 
cial Gazette, make rules requiring an 
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employer of a motor transport under- 
taking to provide for the drivers, ccn- 
ductors and line checking staff employed 
in that undertaking such number aad 
type of uniforms, rain-coats or other lixe 
amenities for their protection from rein 
or cold as may be specified in the rules. 


(2) There shall be paid to the 
drivers, conductors and line checking 
staff: by the employer an allowance tor 
washing of uniforms provided under stb- 
rin (1) at such rates as may be pres- 
cribe 


Provided thaf no such allowance 
shall be payable by an employer wìo 
has made at his own cost adequete 
arrangements for the washing of uni- 
forms.” 


The State Government framed the 
Madhya Pradesh Motor Transport 
Workers Rules, 1963. Rule 24 of thcse 


Rules reads: 


“24. Uniforms.—(1) The drivers, cm- 
ductors and line checking staff employ2d 
in an undertaking shall be provided free, 
by the employer with uniforms and rain- 
coats as specified in Schedule I— 

(2) Where washing of uniforms pro- 

vided under sub-rule (1) is not arrang2d 
by the employer, the staff concern=d 
shall be entitled to a washing allowance 
at the rate of Rs. 2 per month.” 
It is not disputed that the employer has 
not arranged for washing of the umi- 
forms and, therefore, under sub-rule (2), 
the concerned staff is entitled to a wash- 
ing allowance of Rs. 2/- per month. 
Further, as provided in Schedule I re- 
ferred to in sub-rule D, each member 
of such staff is entitled, as a part of the 
uniform, two pairs of Pathani Chappels 
a year. ‘This petition relates to a 
claim made by  Mandsaur Road- 
ways Karmachari Sangh, a register- 
ed union of transport workers of Mand- 
saur district, on behalf of 117 motor 
transport workers in the employment pf 
the petitioner, for unpaid washing allow- 
ance for a part of the year 1966 and also 
for the value of 2 pairs of Pathani 
Chappals not given to them in that veer. 
The other petition relates to a similar 
claim made by M. P. Motor Karmacheri 
Sangh, Dhar, a registered union of trars- 
port workers, on behalf of 110 motor 
transport workers in the employment pË 
the petitioner. 

3. The two unions made separate 
applications under Section 15 of the Pay- 
ment of Wages Act, 1936 to the Authority 
appointed under the Act for dealing wich 
claims relating to wages unauthorisedly 
deducted or delayed by the employer. 
The petitioner resisted the applications 
inter alia on the ground that the claims, 
so far as they related to Pathani Cha2- 
pals, were not wages within the meaning 
of the Act. In this case, the Payment of 
Wages Authority did not accept that 
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contention and allowed the claim in re- 
gard to the Pathani Chappals. In the 
other case, that authority took a contrary 
view. There were two separate appeals 
filed before the Industrial Court, one by 
the petitioner and the other by the M. P. 
Motor Karmachari Sangh, Dhar. The 
appeal Court upheld the claim relating to 
the value of Pathani Chappals as falling 
within the definition of wages. In regard 
to the further objection about misjoinder 
of claims of several employees having 
different wage periods, the appeal Judge 
remanded the cases for deciding the 


- question after affording to the parties an 


opportunity to adduce evidence. 


4. Although the question relating 
to misjoinder of claims was again raised 
in the two petitions, it was not pressed 
before us. The only ground argued was 
that the view taken by the appeal Court 
in regard to the claims relating to value 
of the Pathani Chappals was manifestly 
erroneous in law. 

5. As defined in Section 2 (vi) of 
the Act, 

“wages means all remuneration (whe- 
ther by way of salary, allowances, or 
otherwise) expressed in terms of money 
or capable of being so expressed which 
would, if the terms of employment, ex- 
press or implied, were fulfilled, be pay- 
able to a person employed in respect of 
his employment or of work done in such 
employment, and includes— 


(a) amy remuneration payable under 
any award or settlement between the 
parties or order of a Court; 

) any remuneration to which the 
person employed is entitled in respect of 
over-time work or holidays or any leave 


period; 


(c) any additional remuneration pay- 
able under the terms of employment 
(whether called a bonus or by any other 
name): 

(d) any sum which by reason of the 
termination of employment of the per- 
son employed is payable under any law, 
contract or instrument which provides 
for the payment of such sum, whether 
with or without deductions, but does not 


provide for the time within which 


payment is to be made; 

(e) any sum to which the person em- 
ployed is entitled under any scheme 
framed under any law for the time being 
in force; but does not include— 

(1) any bonus (whether under a 
scheme of profit sharing or otherwise) 
which does not form part of the re- 
muneration payable under the terms of 
employment or which is not payable 
under any award or settlement between 
the parties or order of a Court; 

(2) the value of any house-accom- 
modation, -or of supply of light, water, 
medical attendance or other amenity or 
of any service excluded from the com- 
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putation of wages by general or special 
order of the State Government; eos 

(3) any contribution paid by the em- 
ployer to any pension or provident fund, 
and the interest which may have accru- 
ed thereon; . 

- (4) any travelling allowance or the 
value of any travelling concession; - 

(5) any sum paid to the employed 
person to defray special expenses entail- 
ed on him by the nature of his employ- 
ment; or 


(6) any gratuity payable: on the 


termination of employment in cases other. 


than those specified in sub-clause (d).” 
Before this was amended by Act LXVII 
of 1957, it read as follows: 


“2 (vi) wages means all remunera- 
tion, capable of being expressed in terms 
of money, which would, if the terms of 
the contract of employment, express or 
implied, were fulfilled be payable, whe- 
ther conditionally upon the regular 
_ attendance, good work or conduct or 
other behaviour of the person employed, 
or otherwise, to a person employed in 
respect of his employment or of work 
done in such employment, and includes 
any bonus or other additional remunera- 
tion of the nature aforesaid which would 
be so payable and any sum payable to 
such person by reason of the termination 
of his employment, but does not include— 

(a) the value of any house-accom- 
modation, supply of light, water. medi- 
cal attendance or other amenity, or of 
any service excluded by general or spe- 
cial order of the Provincial Government; 

(b) any contribution paid by the em- 
ployer to any pension fund or provident 

(c) any travelling allowance or the 
value of any travelling concession; 

(d) any sum paid to the person em- 
ployed to defray special expenses entail- 
ed on him by the nature of his employ- 
ment; or . : 

_ (e) any gratuity payable on dis- 
charge”. . SR 
In Divisional Engineer, G. I. P. Railway 
v. Mahadeo Raghoo, AIR 1955 SC 295, it 
was held that house rent allowance 
would, without more, fall within this 
narrower definition. Their . Lordships 
observed : í ae 


_ -"The answer to the question whether 
house rent allowance is ‘wages’ may be 
fn the affirmative if the rules framed by 
the department relating to the grant of 
house rent allowance make it compulsory 
for the employer to grant . house rent 
allowance without- anything more: in 
other words, if the house rent allowance 
had been granted without any conditions 
or with conditions, if any, which were 
unenforceable in law......” | (Para 7} 
The amended definition is, if anything, 
Wider in its sweep and was so intended, 


A. L Re 
as would appear from the statement of 
objects and reasons: 

. _ Definition of ‘wages’ as substituted 
in 1957— 

The existing definition of the terms 
‘wages has given rise to certain practical 
difficulties particularly in regard to inter- 
pretation of certain words used in the 
definition. In some cases the High Courts 
have ruled that the word ‘wages’ did not 
mean ‘potential wages’ but ‘wages earn- 
ed.’ Now-a-days the terms of: payment 
under contracts of employment are 
frequently modified by the awards of 
tribunals or by the terms of binding 
settlements. The wages revised statu- 
torily : through adjudication, arbitration, 
conciliation or similar statutory process 
should also be deemed to be wages for 
purposes of the Act. The definition of 
‘wages’ has accordingly been recast and 
made comprehensive and clear’. 


6.. As we have indicated earlier, 
the main argument in support of these 
petitions is that “wages” as defined in 
Section 2 (vi) of the Aċt, do not include 
the value of anything agreed to be given 
in kind. For this view, much reliance is 
placed upon General Manager, Northern 
Railway v. Sajjan Raj, AIR 1957 Raj 78. 
With all the respect, we are unable to 
share the opinion of the learned Judges. 


Te In -the Rajasthan case, the 
learned ‘Judges were of the opinion that 
the definition of wages in Section 2 (vi) 
of the Act was sufficiently wide in ampli- 
tude to cover wages in kind but they took 
a different view because of the provisions 
of Ss. 6, 20 (2) and 23 of the Act, which - 
provide: f 

`- “6. Wages to be. paid in current coins 
or currency notes.— : 

-_ All wages shall be paid in current 
coins ‘or currency notes or in both. 

_ , 20 (2). Whoever. contravenes the pro- 
visions of Section 4, Section.6 or Sec- 
tion 25 shall be punishable with fine 
which may extend to two hundred 
rupees. ei = 

23. Contracting out— . 

Any. contract or agreement, whether 
made before or after the commencement 
of this Act, whereby an employed person 
relinquishes any right conferred by this: 


` Act shall be null and void in so far as it 


purports to deprive him of such right.” 
They observed: 

“Thus Ss. 6, 20 and 23 read together 
make it quite clear that after the enforce- 
ment of the Payment of Wages Act an 
employer to whom this Act is applicable 
is bound to pay to his employees all 
wages in current coin or currency notes 
or in both and he cannot circumvent this 
provision of law even by saying that the 
employee had made with him an agree- 
ment to the contrary because Sec. 23 
makes it further clear that such a con- 
tract or agreement would be null and 
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void in so far as it purports to deprive 
him of such right. 


Thus an employee cannot be deoriv- 
ed of his right to receive his wages in 
cash even if he has agreed to relinquish 
that right. Moreover, the Act does not 
stop here, but under Section 20 referred 
above, it provides penalty for breach of 
the provisions of certain sections of the 
Act and Section 6 is also one of them. If 
an employer makes a breach of the pro- 
vision of Sec. 6, there is no escape for 
him from the punishment provided in 
sub-sec. (2) of Sec. 20. 

So when the Act requires that all 
wages must be paid in cash, when an 
agreement or contract to the contrary has 
been. made null and void and when the 
breach of this provision has been strictly 
forbidden and made a penal offence, then 
the conclusion is irresistible that if any- 
thing is paid in kind, it would be a mere 
amenity or concession and not ‘wages’ 
within the meaning of the Act.” 

8. It is an established principie of 
construction that statutory interpretation 
clauses or definition should be read sub- 
ject to qualifications therein expressed. 

is is so even where the definiticn is 

exhaustive. So, where the defined word 
means or includes a certain thing, it may 
well be otherwise if the subject or con- 
text in any part of the statute so requires. 
Therefore, normally definitions are emact- 
ed subject to qualification such as ‘umless 
there is anything in the subject or con- 
text.’ But it is quite unusual to say that 
a statutory definition does not meam or 
include what it plainly means or includes, 
particularly when its application to the 
various provisions of the Act does not 
present much difficulty. So, in Indian 
Immigration ‘Trust Board of Nata v. 
Govindaswamy, AIR 1920 PC 114, the 
Judicial Committee observed: 


“It is a novel and, to their Lordships, 

unheard of idea that an interpretation 
clause, which might easily have been so 
expressed as to cover certain sections and 
not to cover others, should be, when 
expressed in general terms, divided up 
by a sort of theory of applicando sinsula 
singulis, so as not to apply to sections 
whose context suggests no difficulty in 
its application.” (page 116) 
This criticism applies with even greater 
force to a contention that a statuiory 
definition contained in an Act is too wide 
fo apply to another part of that Act. 

9. In the Rajasthan case, treir 
Lordships observed : 

“It may be conceded that if Sections 
6, 20 and 23 were not there in the Act 
and if we were left alone with the degni- 
tion of ‘wages’ as given above, then tkere 
could be room for argument that ray- 
ments in kind were covered by the 
definition. It appears that the defini-ion 
of wages was left wide by the framers of 
the Act to cover that remuneration which 
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was paid in kind by the employers to 

the employees before the enforcement of 

the Act, so that it may be possible to 

convert the same into cash and include it 

T tanes after the enforcement of the 
ct. 


This may be one of the reasons for 
this seeming contradiction between Sec- 
tion 2 (vi) and Sec. 6 of the Act. There 
may be other reasons also in the mind of 
the framers of the Act; but | whatever 
those reasons may be, there is no doubt 
that Sections 6, 20 and 23 read together 
clearly exclude ` payments in kind from 
‘wages’ which can be paid only in current 
coin or currency notes after the enforce- 
ment of the Act.” 


If, as stated by their Lordships, Sec- 
tion 6 of the Act envisages that payment 
in kind, according to earlier practice or 
agreement made before the Act, could be 
converted into cash according to its value 
before payment, we do not see why that 
could not be done in regard a subsequent 
agreement between an employer and his 
employees. In other words, if that course 
is adopted, there would be no contraven- 
tion of Section 6 of the Act and Section 23 
would not apply unless the contract or 
agreement expressly forbids such conver- 
Sion into cash. In our opinion,. anything 
agreed to be paid in kind in the circum- 
stances contemplated by the definition of 
“wages” is covered by the expression 
“capable of being so expressed”, that is 
to say, capable of being expressed in 
terms of money but, as required by Sec- 
tion 6 of the Act, it has to be converted 
into money according to its value and 
then paid in coins or currency notes. 
Therefore on this point the conclusion of 
the Industrial Court is right. 


10. In the view we have taken, 
these petitions fail and are dismissed. In 
each of these cases, the petitioner shall 
bear its own costs and pay out of the 
security amount those incurred by the 
respondent 3. The remaining amount of 
security shall be refunded. Hearing fee 
in each case Rs. 100 

“Petitions dismissed. 
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(8) — Construction without permission 
punishable under Sec. 187 (8) — Magis- 
trate has jurisdiction to try the offence 
under Sec. 313 and punish the offender. 

` (Para 3) 


(B) Criminal P. C. (1898), Sec. 245 — 
Trial of summons case — Order of “dis- 
charge” in a valid trial of summons case 
must be read as an order of “Acquittal”. 


Where the trial of summons case is 
void for want of sanction or for such 
other reason, an order of conviction or 
acquittal will be void. Such proceedings 
must terminate in an order of discharge. 
But when the trial of a summons case is 
valid it must end either in an order of 
conviction or in acquittal. Even if the 
word ‘discharge’ is used by the Magis- 
trate it must be read as ‘acquittal’. 

(Para 6} 

Where a Magistrate though com- 
petent to try an offence, under an Ìm- 
pression that he was incompetent to try 
it passes an order of discharge the order 
amounts to an order of acquittal. 

(Para 7 

(C) Criminal P. C. (1898), Ss. 439, 
415 — Magistrate passing order of ‘dis- 
charge’ when correct order should be of 
‘acquittal?’ — Though no appeal lies under 
Sec. 415 against an order of discharge 
High Court can treat it as revision under 
Sec. 439. (Para 8) 
Cases Referred: Chronological Paras 
(1949) AIR 1949 PC 264 (V 36) = - 

76-Ind App 158 = 50 Cri LJ 889, - 
Yusofalli Mulla Noorbhoy v. 


King : 

(1939) AIR 1939 FC 43 (V 26) = 40 
Cri LJ 468, Dr. Hori Ram Singh 
v. Emperor 5 

R. P. Johri, for Appellant; J. P. 
Sharma, for Respondent. 

SHIV DAYAL J.: This is an appeal 
by special leave under Section 417 (3) of 
the Code of Criminal Procedure, from an 
order of acquittal. 

2. Rajendra Singh (respondent) 
was prosecuted for an offence under Sec- 
tion 187 (8) of the M. P. Municipalities 
Act, 1961. The case against him was that 
he constructed a double storeyed build- 
ing without obtaining sanction from the 
Municipality as required by the law and 
this constituted an offence. 

3. A complaint was filed by the 
Administrator of the Municipal Com- 
mittee, Bhander, before the Magistrate 
First Class, Datia-Bhander. The learned 
Magistrate ordered discharge of the ac- 
cused who had been summoned on the 
said complaint. He says:— 

: “Nowhere a Magistrate is empower- 
ed to impose fine for construction done 
by accused without permission of the 

Municipality u/s 187 of the Act. The 

municipality can impose the requisite fine 

and can recover the amount of fine so im- 


posed on an application made to the 


-of fine which may be 


A.LE. 
Magistrate. But the Magistrate himself 
cannot impose any fine for unlawful con- 


eae: Thus I discharge the accus- 
ed.” 


It is clear from this order that the Magis- 
trate thinks that under Section 187 (8) of 
the Act, when any person is liable to be 
punished with for having begun any con- 
struction, alteration, addition or recon- 
struction without obtaining permission or 
giving the notice required by  sub-sec- 
tion (2), etc. it is the Municipality itself 
which can punish the person and impose 
fine. This is not correct reading of the 
law, and it is also contrary to our prin- 
ciples of criminal jurisprudence. A provi- 
sion is specifically made in Section 313 
of the Act. It appears that the attention 
of the Magistrate was not drawn to that 
section. Under sub-section (1),' of Sec- 
tion 313, the council or the Chief Muni- 
cipal, Officer, or any other officer autho- 
rised by the council in that behalf in the 
case of Class I Municipality and the coun- 
cil or any other officer authorised by the 
council in that behalf in the case of other 
classes of Municipality, may direct any 
prosecution for any offence under the 
Act or any rule or bye-law made there- 
under. Sub-section (2) of Section 313, 
then enacts :— 

“Any prosecution under this Act of 

under any rule or bye-law thereunder 
may, save as therein otherwise provided 
be instituted before any Magistrate; and 
every fine or penalty imposed under or 
by virtue of this Act or any rule or bye- 
law thereunder, and any compensation, 
expenses, charges or damages for the re~ 
covery of which no special provision is 
otherwise: made in this Act may be re- 
covered on an application to any Magis- 
trate by the distress or sale of any mov- 
able property within the limits of his 
jurisdiction belonging to the person from 
whom the money is claimed.” 
It is abundantly clear from Section 313 
(2) that any Magistrate has jurisdiction 
to try the offence. The second part of 
this sub-section deals with the recovery 
imposed under 
Section 187 (8) by a Magistrate trying the 
offence within his jurisdiction vested in 
him under Section 313 (2). For these 
reasons the order of the Magistrate must 
be set aside. 


4. Now the question is whether 
this appeal is competent. The learned 
Magistrate has passed an order of “dis- 
charge”. As such, the ordinary remedy 
against the order of discharge was in 
revision. Learned counsel for the appel- 
lant, however, contend that this being a 
summons case, there was no question of 
discharge and the only order which could 
be passed would be either of conviction 
or acquittal. There is no other kind of 
order which a Magistrate can pass in a 
summons case once the accused has been 
summoned. 
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5. The law fs clearly this. In a 
summons case, or in a warrant case for 
the matter of that, if a Magistrate has no 
jurisdiction to try, he cannot make a 
valid order either of conviction or of 
acquittal. Even if his order expressly 
uses the word “acquittal” it will not 
amount to an acquittal but can onl~ be 
called a discharge. It will be called a 
“discharge” simply because something 
has to be said about the accused who was 
summoned. It is only when the trizl of 
a summons case is valid that it must be 
said that such a trial must end either in 
conviction or in acquittal and no third 
kind of order is contemplated. But wnere 
the trial is void either because the Court 
had no jurisdiction or because of some 
other reason, involving incompetenc2 of 
the trial such as’ want of sanction, it is 
no trial at all and, therefore, there can 
be no order of conviction; so also no order 
of acquittal. In Hori Ram Singh v. Em- 
peror, AIR 1939 FC 43, it was held that 
if the prosecution is defective for want 
of proper consent, the proceedings would 

void and hence the proper ordez to 
pass is that the complaint should be dis- 
missed and the order directing acquittal 
is wrong. This view was accepted by the 
Judicial Committee in Yusofalli Mulla 
Noorbhoy v. King, 76 Ind App 15€ = 
AIR 1949 PC 264. 


6. As a result of this discussion, 
the law may be summed up thus:—(1) 

ere a Magistrate had no jurisdiction 
to try a summons case, the trial is void 
and consequently an order of conviction 
or acquittal is also void because there is 
mo trial at all. In such a case the pro- 
ceedings must terminate with an order 
of discharge of the accused. (2) Wnere 
a trial of a summons case is void for 
want of sanction or for such other rea- 
son, then also the conviction or acquittal 
will be void and the proceedings must 
terminate in an order of discharge. (3) 
But when the trial of a summons case is 
valid, it must end either in conviction or 
in acquittal. No third kind of order is 
contemplated. Even if the word ‘dis- 
charge’ is used by the Magistrate, it must 
be read as ‘acquittal.’ 


7. Judged by these tests, in the 
present case the learned Magistrate, for 
reasons we have already recorded, was 
competent to try. The- order of dis- 
charge which he passed, in the eye of 
law, necessarily amounts to an orde? of 
acquittal. This appeal is, _ therefore, com- 
petent. 


8. Although we have no doub; in 
hat we have said as to the competence 
of this appeal- there is no doubt in’ our 
mind that if this appeal was not œm- 
petent, we would have exercised the 
powers of this Court under Section 439, 
Criminal P. C., and would have set aside 
the order of the learned Magistrate and 


H. D. Oswal v. B. 


Shiv Prasad (FB) [Prs. 5-9] 


passed the same operative 
we are doing in this appeal. 
9. The appeal is allowed. The 
order of acquittal (wrongly styled as one 
of discharge by the learned trial Magis- 
trate) is set aside. The case shall go 
back to the learned Magistrate for pro- 
ceeding with the trial in accordance with 


law. 
Appeal allowed. 


M. P. 59 
order which 
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Hiralal Deepchand Oswal and others, 
Appellants v. Babu Shiv Prasad and 
another, Respondents. 

Letters Patent Appeal No. 13 of 1966, 
D/- 18-9-1970, against judgment of P. K. 
Tare J., in Misc. First Appeal No. 39 of 
1966, D/- 25-11-1966. 


Tenancy Laws — M. P. Abolition of 
Proprietary Rights Act (1 of 1951), Sec- 
tions 33, 3, 17 o (c) (iv), 24 and 26 to 28 
— Scheme of Act — Vesting of proprie- 
tary rights in State | free of all encum- 
brances — Effect of — Secured debt and 
excluded debt — Determination of amount 
due to mortgagee decree-holder under 
Section 24 (6) after adjustment of com- 
pensation payable Non-compliance 
with Sec. 27 (c) by claims officer — Effect 
— Execution application for remaining 
amount not maintainable in view of Sec- 
tion 33 (c). 


Under Sec. 3 the proprietary rights 
vestin the State free of all encumbrances. 
As soon as there is determination under 
Sec. 24 of the amount due on a secured 
debt as defined in Section 17 (1), the 
following consequences follow:—(1) The 
secured debt and all decrees for its en- 
forcement are wiped out and superseded 
by the following rights and remedies: (a) 
the creditor has a right to recover the 
amount due from the amount of compen- 
sation payable to the proprietor debtor; 
and (b) the creditor has a right to recover 
the amount remaining unpaid from any 
property remaining encumbered in res- 
pect of that claim. In order to- enforce 
that right, the creditor must obtain an 
order under Sec. 27 and-then obtain from 
the civil Court a preliminary decree for 
sale of such remaining encumbered pro- 
perty and then to execute that decree. 
(2) The jurisdiction of the civil Court is 
barred in respect of recovery of such 
amount. The exclusion is complete but 
admits of the only exception provided in 
Sec. 33 (c), that is to say, in the manner 
provided in Sec. 28. (3) No personal liabi- 
lity of the debtor survives so that his per- 
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sonal or other property (not encumbered 
in respect of the claim) cannot be sold for 
tie recovery of the amount determined 
under Section 24. (Scheme of Act indi- 
‘cated in Paras. 10, 12 and 15). 

(Para 17) 


The obtaining a preliminary decree 
under Sec. 28 is not a mere formality. In 
fact it is a sine qua non for any proceed- 
ing in the civil Court, once there has 
teen determination of the amount due 
tnder Sec. 24. (Para 14) 


_ A mortgage decree for certain amount 
in respect of two village shares of the 
mortgagor and a simple money decree 
were scaled down under Sec. 6 (a) of the 
Ealief of Indebtedness _Act and the 
amount was made payable in instalments 
cmmencing from 15-6-1941. Subsequent- 


ly, on 24-11-1951 the claims officer on an’ 


application by decree-holder under. Sec- 
t.on 19 (2) of the A. O..P. R. Act deter- 
mined the amount due to the * decree- 
Folder under Sec. 24 (6) of the Act and 
passed an order under Section 27 adjust- 
ing the amount of compensation payable 
t> him in respect of the village shares 
vesting in the State but not specifying the 
rarticulars of the property remaining un- 
encumbered in respect of the excluded 
Gebt as was required -under Sec. 27 (c) 
of the Act. The decree-holder subse- 
quently filed an execution claiming to re~ 
cover the amount due with interest. 
` Held (i) that the application for 
execution was not maintainable in view 
af the bar created by section 33 (c) of the 

Act, 1962 MPLJ 973, Rel. on. 
(Para 20) 


(ii) that merely because the claims 
officer omitted to comply with the provi- 
s.ons of Sec. 27 (c) such omission did not 
confer a right on the creditor to proceed 
against the debtor in any manner other 
tian under Sec. 28 of the Act. It was 
r the decree-holder to get the order of 
tne claims officer dated November - 24, 
1251, completed and then to proceed 
under Section 28 of ihe Act. AIR 1969 
Madh Pra 35, Ref. to. (Para 22) 
‘ Cases Referred: Chronological Paras 

(1969) AIR 1969 SC. 78 (V 56) = - 
1968-3 SCR 662, Dhulabhai v. > 
State of M. P. 6 
(1969) AIR 1969 Madh Pra 35 
(V 56) = 1969 MPLJ 17, Piarelal 
v. Bhagwati Prasad 
(1962) 1962 MPLJ 973 = 1962 Jab 
LJ 740, Kishanchand v. Rani 
Bahu 
(1957) 1957 MPLJ 808 = 1957 MPC . 


640 (1), Sheodeen v. Jamshed 11 


Y. S. Dharmadhikari and R. S. Dabir, 


for Appellants; V. S. Pandit, for Respon- 
dents. i 
SHIV DAYAL J.:—This is a Letters 
Patent Appeal from the judgment of a 
Jearned single Judge, arising from execu- 
fion proceedings. It involves the ques~- 


A. I. RB 


tion of interpretation of Section 33 of the 
M. P. Abolition of Proprietary Rights 
Act, 1950, (No. 1 of 1951, hereinafter 
called the A. O..P. R. Act), A Division 
Bench had heard this appeal and referred 
the case to a Full Bench. This matter 
was then heard by us. 


2. .A mortgage decree was passed 
on September 16, 1938, in favour of the 
respondents (hereinafter called the 
decree-holders) against the appellants in 
civil suit No. 10-A of 1934 in the Court 
of the Additional District Judge, Sagar. 
The decree was-for the recovery _ of 
Rs. 11984/-. The mortgaged property con- 
sisted of the entire 16 annas’ share in 
village Meerkhedi and 9 annas share in 
village Barkheda. Earlier on April 20, 
1934, the respondents had also obtained 
a money decree for Rs. 3793/- in Civil 
Suit No. 16-B of 1934. 


3. The appellants (hereinafter 
called the judgment-debtors) applied 
under Section 6 (a) of the Relief of In- 


debtedness Act to the Debt Relief Court, 
Sagar, for scaling down their debts. The 
Debt Relief Court scaled down both the 
debts to Rs. 12,700/--and made them pay- 
able in'20 annual instalments of Rs. 635/- 
each, commencing on June 15, 1941. On 
the decree-holders’ revision, the Addi- 
tional District Judge, by his order dated 
February 26, 1941, modified the. order of 
instalments and fixed them at Rs. 850/- 
per year and also allowed interest at 6 
per cent on defaulted instalments. 


A When ‘the Abolition of Pro- 


- prietary Rights Act came into force, the 


decree-holders made an application under 
Section - 19 of the A. O. P. R. Act. On 
Novernber 24, 1951, the Claims Officer 
made an order under Section 24 (6) of 
the A. O. P. R. Act.. He determined the 
amount due as follows:— 


Debi as settled by the Debt 

Relief Court ese Rg, 12,700/. 

Balance unpaid after 
- adjustment of the pay. i 
` ment made » Rs. 4837/8/-. 
The Claims Officer then found that the 
amount of compensation was not suffi- 


cient to satisfy the decree-holders’ claim . 


determined under Sec. .24 as the amount 
of compensation came -to :—~ : 
Rs. 1306/2/4 Compensation payable 
: to Phoolchand, Moti- 
lal, Hiralal 

Champalal. 
Bs. 3054/8/6 Compensation amount 
` payable. to Champa- 

lal only. 


and 


AR cme menea eeren 


Total ... 4360/10/10 


The judgment-debtors agreed that the 
amount of compensation be paid to 
decree-holders. He thus held that 
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Rs. 476/13/2 and interest, which may be 
found due as per terms of the contract 
between the parties and settled by the 
Debt Relief Court, remained unpaid. Re- 
garding this, he observed as follows:— 


“The creditors may seek independant 
remedy in Civil Court under Section 27 


of the A. O. P. R. (E. M. A. L.) Act of 
41950”. 
5. It appears that the decree- 


holders made successive applications for 
execution. The present application for 
execution is dated October 10, 1961. It 
is for the recovery of Rs. 6603/2 by 
attachment and sale of immoveable rro- 
perties of the appellants. This amount 
included the sum of Rs. 4360/10/10 which 
was the amount of compensation and was 
payable to the decree-holders. The judg- 
ment-debtors contended that the exe2u- 
tion was not -maintainable inasmuch as 
the only remedy available to the decr2e- 
holders was under Section 28 of he 
A. O. P. R. Act and'that the aforesaid 
decree in Civil Suit No. 10-B of 1934 end 
16-B of 1934 were wiped out and further 
that since the decree-holders had not 
obtained a preliminary decree as requir- 
ed by Section 28 of the A. O. P. R. Act, 
there could be no execution against their 
other property. These objections were 
rejected by the executing Court. (Addi- 
tional District Judge). It was héld that 
the judgment debt wasa secured debt on 
November 24, 1951, the date ofthe order 
of the Claims Officer; that the Claims Offi- 
cer had no jurisdiction to settle the debt 
again, it having been already settled by 
the Debt Relief Court; that the decr2e- 
holder could not avail themselves of the 
provisions of Sec. 28 of the A.O.P.R. Act: 
and that the jurisdiction of the Civil Court 
was not barred. It further held that 
since the judgment-debtors did not raise 
any objection when the Deputy Comrris- 
sioner granted a certificate for the re- 
covery of the balance from the judgment- 
debtors, the latter were debarred from 
taking an objection against the settle- 
ment of the claim by the Debt Relief 
Court. This last question has not been 
canvassed before us. 


6. The judgment-debtor appealed 
to this Court. The learned single Jucge 
came to the conclusion that the ‘amount 
due to the decree-holders was an “exclud- 
ed claim” within the meaning of ihe 
A.O. P.R. Act; that the Claims Officer Fad 
no jurisdiction to scale down that de5t; 
that “it would be a formality for exclud- 
ed creditor to apply to the civil Court “or 
passing of a preliminary decree for sale 
of the encumbered property” and sixce 
that objection was not taken by the judg- 
ment-debtors, they were precluded from 
raising an objection in the present exercu- 
tion. The learned Judge observed that 
if that objection had been raised earlier, 
the decree-holders could have reauesied 
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the executing Court to treat their execu- 
tion as an application under Section 28 
of the A.O.P.R. Act. The learned Judge 
further found that there was some con- 
flict between Section 24 (6) and Sec. 28 
of the A.O.P.R. Act. In the opinion of 
the learned Judge, the objections did not 
go to the root of the matter, “as they are 
more a matter of formality rather than 
the jurisdiction of the civil Court to 
proceed with the execution case. The 
Court contemplated under Sec. 28 of the 
Act and the Executing Court being the 
same, the objection is more or less a 
hypertechnical one; and even if it were 
to be assumed that the respondents 
ought to have made an application under 
Section 28 of the Act, their execution 
petition could as well have been treated 
as an application under the said sec- 
tion.” In the result, the appeal was dis- 
missed. ` 


7. Aggrieved by the order. of the 
learned single Judge, the judgment-deb- 
tors preferred this appeal. 


8. The question before us is, as it 
was before the executing Court, whethe 
the decree-holders could make an appli- 
cation to the civil Court for the recovery 
of the amount due as determined by the 
Claims Officer under Section 24 (6) of 
the Act. We are clearly of the opinion 
that this question must be answered in 
the negative. Section 33 of the A.O.P.R. 
Act completely excludes the jurisdiction 
of the civil Court in respect of the re- 
covery of any secured debt or claim 
determined under Section 24, except in 
the manner provided for in Section 28 
(vide sub-section (c) ). 


9. We shall now advert to the 
relevant sections of the A.O.P.R. Act. 
By virtue of Section 3 all proprietary 
rights in an Estate, Mahal, alienated 
village or alienated land vesting in a pro- 
prietor or any person having such 
interest in proprietary right through the 
proprietor, shall pass from such proprie- 
tor or such other person to and vest in 
the State for the purposes of the State 
free of all encumbrances. Section 4 en- 


acts the consequence of vesting. In Sec- 
tion 17, the expressions “secured debt”, 
“secured claim” and “excluded debt” are 
defined as follows :— 

“I7. In this Chapter— 

(a) ‘secured debt’ or ‘secured claim’ 
means a debt or claim subsisting on the 
date of vesting, whether due or not due, 
and secured by the mortgage of or a 
charge on the proprietary rights divest- 
ed under Section 3 but shall not include 
land revenue or anything recoverable as 
land revenue or any money for the re- 


covery of which a suit is barred by 
limitation. 
(ob) =x x x x x 
(c) ‘excluded debt’? refers to secured 


claim due in respect of— 
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x X x x 

(iv) any debt in respect of which an 
agreement has been registered under Sec- 
tion 12 of the Central Provinces Debt 
Conciliation Act, 1933, or in respect of 
which a scheme for repayment has been 
framed under Section 11 of the Central 
Provinces and Berar Relief of Tadiebtcd- 
ness Act, 1939; 

(v) x x xx 

(vi) x x x x - 

(vii) XK 
Section 19 an reads as follows:— . 

“19. (1) Every proprietor who is divest- 
ed of proprietary rights under Section 3 
shall within such period as may be pres- 
cribed file an application before “the 
Claims Officer having jurisdiction specify- 
ing the amounts and particulars of all 
secured debts and claims against him 
together with the names and residence 
of his creditors. . 

(2) Any creditor of a proprietor 
divested of proprietary rights under Sec- 
tion 3 may, within the period prescribed 
únder sub-section (1), file an application 
to the Claims Officer having jurisdiction 
specifying therein the amount and parti- 
culars of his secured debt or claim ag 
such proprietor. 

(3) An application. under sub-sec. (1) 
or (2) shall contain such further parti- 
culars as may be prescribed and shall be 
signed and verified in accordance with 
the manner prescribed by the Code of 
Civil Procedure, 1908, for signing and 
verifying plaints.” 

Section 20 provides for stay of proceed- 
ings. Sections 21 and 22 deal with the 
procedure for hearing. Section 23 con- 
fers power on the Claims Officer to re- 
quire proof of the validity and the sub- 
sisting character of debts, in these words: 

“23. (1) On the date fixed for the 
hearing of the case, or on any subsequent 
day to which the hearing may be ad- 
journed, the Claims Officer shall require 
proof of the validity and. subsisting 
character of the secured debt or claim. 

(2) Where the debtor objects to the 
claim preferred by any creditor on the 
ground that the debt was not incurred or 
that it is not binding on the debtor, the 
Claims Officer shall not determine the 
amount due on any such claim and 
nothing contained in Sections 24 to 27 
shall apply to any such claim.” 

Section 24 runs thus :— 


“24. (1) The Claims Officer shall, 
notwithstanding anything contained in 
any other enactment for the time being 
in force, reopen all transactions made 
twelve years before the last transaction 
or before the 1st January 1932, which- 
ever is earlier and, as far as may be, 
ascertain in respect of each loan the date 
on which it was originally advanced. He 
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shall, notwithstanding the provisions of 
any agreement or law to the contrary. 
calculate the interest due at six per 
centum per annum or such lower rate of 


-interest as may have been agreed upon 


between the parties. He shall also deter- 
mine the amount of principal, if any, of 
each loan which would have remained 
unpaid if the calculation of interest had 
been made as herein provided. 

(2) If the Claims Officer finds that 
the loan was originally advanced prior 
to the Ist January 1932, then he shall 
reduce the principal determined ‘under 
sub-section (1) by twenty per centum. 

(3} Notwithstanding anything contain- 
ed in any law for the time being in force, 
no Claims Officer shall, in respect of any 
secured debt or claim to which this Chap- 
ter applies, award on account of arrears 
of interest a sum greater than the prin- 
cipal of the loan as determined under 
sub-section (1). 

(4) If the Claims Officer finds that 
nothing is due to the creditor, he shall 
pass an order ‘discharging the secured 
debt or claim. 


(5) The amounts determined due 
shall not carry any interest after the date 
of determination. 


(6) Nothing in sub-sections (1) to (5) 

shall apply to excluded debts. The 
amount “due for such debts shall be deter- 
mined in accordance with the terms of 
the contract between the parties. or any 
law for the time being in force.” 
Section 25 empowers the Claims Officer 
to fix priority amongst secured creditors. 
The material Sections 26, 27, 28 and 33 
must now be reproduced. 


“26. The compensation payable to the 
proprietor under Chapter III shall be dis- 
tributed between the secured creditors 
fn the order of their priority and if there 
are more than one such creditors holding 
the same order of priority, it shall be 
distributed ratably between them in pro- 
portion to the amounts determined due. 


27. If the Claims Officer finds that 
the amount of compensation is not suff- 
cient to satisfy the claims determined 
under Section 24, he shall record an 
order specifying— 

(a) the amount remaining unpaid in 
respect. of each claim; 

b) the name of the creditor to whom 
it is due; and 

(c) the particulars of the property 
Penmaes encumbered in respect of each 
claim. 


28.: Any creditor in whose favour an 
order under Section 27 has been passed 
may within one year apply to the Civil 
Court for passing a preliminary decree 
for sale of the encumbered property and 
the Civil Court shall accordingly pass a 
preliminary decree for sale fixing such 
time for payment as it may deem fit. 
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33. The jurisdiction of the Civil 
Courts, shall, except as otherwise provid- 
ed in this Act, be barred in respect of— 


(a) any matter pending before a 
Claims Officer; 


(b) the claim for any secured dəbf 
or claim which has been discharged or 
deemed to have been discharged under 
Section 22; 


(c) the recovery of any secured d2bt 
or claim determined under Section 24 
except in the manner provided for in 
Section 28”. 


10. These provisions only mean 
that where any secured debt or claim is 
determined under Section 24, there can 
be no proceeding in any civil Court in 
respect of the recovery of such debt or 
claim, except by obtaining a preliminary 
decree for sale of the encumbered pro- 
perty specified under Section 28 of zhe 


Act. The expression “the encumbered 
property” in Section 28 clearly refers to 
clause (c) of Section 27, under which zhe 
Claims Officer must specify the “pacti- 
culars of the property remaining enccm- 
bered in respect of each claim.” Thus, 
it will clearly be seen that where che 
amount of compensation is not sufficiant 
to satisfy the claim determined under 
Section 24, the amount remaining unpaid 
is to be specified under Section 27 end 
such amount can be recovered only by 
taking recourse to the provisions of S2c- 
tion 28, that is, after obtaining a prali- 
minary decree for sale of property re- 
maining encumbered in respect of such 
claim, the particulars of which have to 
be specified under Section 27. To put it 
differently, if any property remains ən- 
cumbered in respect of the claim, then 
only that claim under Section 28 will lie. 
But if there remains no property 2n- 
cumbered in respect of the claim, no 
preliminary decree can be passed under 
Section 28; nor any particulars can be 
specified under Section 27. As soon as 
Section 28 goes out of the picture, “he 
exception contained in clause (c) of Sec- 
tion 33 becomes inapplicable and the 
jurisdiction of the civil Court becomes 
completely excluded. In other words, no 
action for the realisation of the amount 
can be taken in the civil Court, 
after obtaining a preliminary decree 
under Section 28 and a preliminary 
decree under Section 28 can be obtair.ed 
only when there is any property remain- 
ing encumbered in respect of the claim. 
The scheme of Act is that all secured 
debts and claims as defined in Section 17 
(1) in respect of proprietary rights divest- 
ed under Section 3 are wiped out alcng 
with those rights which vest in the 
State, as. such rights vest in the 
State free of all encumbrances. However, 


this special statute, which takes away the 
security of the proprietary rights which 
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vest in the State, confers a new right on 
the creditor to be paid the amount of 
compensation payable to the proprietor 
and also preserves the creditor’s right to 
recover from the property remaining en- 
cumbered in respect of the claim. But 
these rights can be enforced only in the 
manner provided in the Act and the 
ordinary remedy of a civil suit or other 
proceeding under the general law is lost 
having been expressly taken away under 
Section 33 of the Act. 


11. It was argued for the decree- 
holders that the remedy provided in See- 
tion 28 read with the provisions contain- 
ed in Section 24 (6) and Section 27, was a 
special remedy which was made available 
to a secured creditor, but it was still open 
to the latter to enforce his rights by 
taking recourse to the ordinary remedy 
in the civil Court. According to the 
learned counsel for the respondents, Sec- 
tion 33 bars jurisdiction only in respect 
of such rights as a secured creditor may 
like to enforce by taking advantage of 
the special Act, the A.O.P.R. Act, but 
Section 33 did not come in his way if he 
wanted to enforce his rights otherwise. 
The respondents relied on Sheodeen v. 
Jamshed, 1957 MPLJ 808. In that case, 
during the pendency of the suit for the 
recovery of damages for breach of a 
contract, a charge was created by the 
defendant on a village. Eventually a 
decree was passed in favour of the plain- 
tiff. The defendant filed an application 
under Section 19 (1) of the A-.O.P.R. 
Act. The debt was scaled down under 
Section 24 of the Act.. Since the com- 
pensation awarded was not sufficient to 
satisfy the scaled down debt, an order 
was passed by the Claims Officer under 
Section 27 of the Act specifying the 
amount outstanding and also it was men- 
tioned in the order that there was no 
encumbered property left. The decree-~ 
holder then applied for execution. It 
was held that “Section 28 can only be 
used if the debt, whatever its nature, 
continues to bea secured debt or claim” 
and since in that case, after the village 
went out of the picture, there was 
nothing on which the balance was secur- 
ed, it was held that the debt remained a 
plain money-decretal debt and could be 
recovered through the ordinary process 
of the Court by executing the decree 
scaled down, as it was. 


12. But it is quite clear to us that 
the exclusion of jurisdiction of the civil 
Court under Section 33 (c) is by reference 
to Section 24 and not by reference to Sec- 
tion 27. As soon as there is any secured 
debt or claim determined under Sec. 24, 
the jurisdiction of the civil Court Is 
barred in respect of its recovery, the 
only exception being the manner provid- 
ed for in Section 28. If Section 33 was 
not there, then the combined effect of 
Sections 24, 27 and 28 would have been 
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that the amount specified under clause (a) 
of Section 27 as remaining unpaid, could 
‘be recovered (1) by obtaining a preli- 


minary decree under Section 28 for sale | 


of the property remaining encumbered in 
respect of the claim, the particulars of 
which had to be specified under Sec- 
tion 27 (3), or (2) from any other proper- 
ty (not encumbered in respect of the 
claim) through the ordinary process of 
the Court, as in the case of a simple 
money-decretal debt. But Section 33 
excludes the second remedy. That is. the 
force and impact of the words “except in 
the manner provided for in Section 28” 
in clause (c) of Section 33. That the 
original decree is not executable was also 
held in Kishanchand v. Rani Bahu, 1962 
MPLJ 973. 


13. It has not been contended 
before us that Section 33 of the Act is 
ultra vires the Constitution. 


14. We are unable to agree with 
tthe learned single Judge that obtaining 
a preliminary decree under Section 28 is 
a mere formality. In fact it is a sine qua 
mon for any proceeding in the civil Court, 
` Jonce there has been determination of the 
amount due under Section 24. 


15. From the scheme and provi- 
sions of the Act it is clearly seen that: (1) 
the proprietary rights vest in the State 
free of all encumbrances (vide Section 3 
of the Act). (2) In respect of the secured 
debt, the creditor has the following 
rights only: (a) The amount of compen- 
sation is directly payable in discharge of 
the amount due on the -secured debt as 
determined under Section 24 of the Act. 
(b) If the amount so determined exceeds 
the amount of compensation payable to 
the proprietor, then the creditor can re- 
cover the balance out of the property; if 
any, encumbered in respect of the claim. 
(3) The proprietor is given the relief that 
as soon as his proprietary rights are taken 
away by force of the statute, the secured 
debts will exhaust themselves in the 
encumbered property and there will sur- 
vive no personal liability of the proprie- 
tor in respect of such secured debts. (4) 
The power to determine the amount due 
(except in the case of an excluded debt), 
extends to the scaling down of the 
amount which may be found due accord- 
ing to the contract or according to a 
decree, if any, of a competent Court. 


16. The principles and tests to 
find out when the jurisdiction of the 
civil Court is. excluded are succinctly 
laid down by Hidayatullah, C. J.. in 
pee v. State of M. P., ATR 1969 sc 


17. We have, therefore, reached 
the conclusions that (1) as soon as there 
is determination under Section 24 of the 
JA.O.P.R. Act, the secured debt and all 
decrees for its enforcement are wiped 
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out and superseded by the following 
rights and remedies: (a) The creditor has 
a right to recover the amount due from 
the amount of campensation payable to 
the proprietor debtor; and (b) the credi- 
tor has a right to recover the amount 
remaining unpaid from any property re- 
maining encumbered in respect of that 
claim. In order to enforce that right, the 
creditor must obtain an order under Sec- 
tion 27 of the Act, and then obtain from 
the civil Court a preliminary decree for 
sale of such remaining encumbered pro- 
perty and then to execute that decree. 
(2) As soon as there is determination 
under Section 24 of the A.O. P.R. Act of 
the amount due on a 
defined in Section 17 of the Act, he 
jurisdiction of the civil Court is barred in 
respect of recovery of such amount. The 
exclusion is complete but admits of che 
only exception provided in Section 33 {c), 
that is to say, “in the manner provided 
in Section 28 of the Act”. (3) After the 
determination under Section 24 of -he 
Act, no personal liability of the debtor 
survives so that his personal or other pro- 
perty (not encumbered in respect of -he 
claim) cannot be sold for the recovery of 
the amount détermined under Sec. 24. 


18. As the whole case has been 
referred by the Division Bench to. the 

Bench, we shall now proceed to 
cece this Letters Patent Appeal on the 
merits. 


19. It is abundantly clear that the 
amount which was declared payable 
under the orders of the Debt Reef 


Court and modified in revision by the 
Additional District Judge, constituted an 
“excluded debt” within the meaning of 
the Act. It was also a “secured debt” 
within the meaning of the Act. It is 
equally clear that on the decree-holders’ 
application under Section 19 (2), the 
Claims Officer, by his order dated Novem- 


‘ ber 24, 1951, determined the amount due 


under the second part of sub-section (6) 
of Section 24. The provisions of sub-sec- 
tions (1) to (5) were inapplicable to the 
present case, it being a case of excluded 
debt. The Claims Officer ordered the 
amount of compensation to be adjusted, 
as‘ agreed to by the’ judgment-debtors, 
towards the amount determined as due 
under Section 24 (6). He then specified 
that the amount of Rs. 478/13/2 and 
interest, which may be found due under 
the orders of the Debt Relief Court, re- 
mained unpaid. This order was obviously 
under Section 27 of the Act. It is, how- 
ever, remarkable that the Claims Officer 
did not specify the particulars of the pro- 
perty remaining encumbered in resrect 
of the claim as was required of him under 
clause (c) of Section 27. If that had been 
so specified, the decree-holders could 
within one year apply to the civil Court 
for passing a preliminary decree for sale 


secured debt, as| `` 
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of the encumbered property and it was 
obligatory on the civil Court to pass a 
preliminary decree for sale fixing such 
time for payment as it deemed fit. This 
was not, and could not be done. In the 
application for execution, the decree- 
holders claimed recovery of Rs. 6603/2, 
which includes Rs. 4837/8/- as principal 
and the rest as interest. 


20. Judged by the tests we have 
already stated, the application for execu- 
tion was not maintainable. 


21. Shri .Pandit states that the 
amount of compensation has not been 
paid to the decree-holders. Shri Dharra- 
dhikari does not dispute this statement 
but concedes that the amount being sfill 
in deposit, the decree-holders can ap- 
proach proper authority and receive the 
amount of compensation in payment of 
the amount determined under Section 24 
of the Act. In our opinion, it is open to 
the decree-holders to follow the course 
suggested by Shri Dharmadhikari, ard, 
having regard to the concession, it is rot 
necessary to direct attachment of te 
amount of compensation in the execution 
proceedings. 


22. Shri Pandit strenuously argu- 
ed that the decree-holders could rot 
proceed under Section 28 of the Act ke- 
cause the order of the Claims Officer was 
not complete; he omitted to specify the 
property remaining encumbered in res- 
pect of the claim. This contention is 
right but it is clear that if the Claims 
Officer omitted to comply with the provi- 
sions of clause (c) of Section 27, suzh 
omission does not confer a right on the 
creditor to proceed against the debtor in 
any manner other than under Section 28 
of the Act. It is for the decree-holders to 
get the order of the Claims Officer dated 
November 24, 1951, completed and th=n 
to proceed under Section: 28 of the Act. 
It is stated that there are homefarm 
lands which still remain encumbered, 
having not vested in the State, (se 
Piarelal v. Bhagwati Prasad, 1969 MPLJ 
17 = (AIR 1969 Madh Pra 35)), so that 
the Claims Officer ought to have specifiad 
them under Section 27 (c), but that was 
not done. We have no doubt that if tae 
competent authority had been approach- 
ed for rectifying the error committed by 
the Claims Officer in his order dated 
November 24, 1951, which was obviously 
a composite order under Sections 24 amd 
27 of the Act, the order would have been 
corrected so as to satisfy the require- 
ments of Section 27 (c) also. 


23. This Letters Patent Appeal is 
allowed. The judgments and orders 
pad by the learned Single Judge, the 
earned Additional District Judge, and 
the executing Court are set aside. The 
decree-holders’ application for execution 
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is dismissed. Parties shall bear their own 
costs as incurred throughout. 

Appeal allowed. 
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S. P. BHARGAVA AND A. P. SEN, JJ. 
The State of Madhya Pradesh, Appel- 

lant v. Khan Bahadur H. H. D. H. 

Bhiwandiwala and Co., Respondent. 


First Appeal No. 72 of 1967, D/- 30-7- 
1970, against order of 3rd Addl. Dist. J.. 
Bhopal, D/- 29-11-1966. 


(A) Civil P. C. (1908), Ss. 100, 101 
— Second appeal — New point involving 
pure question of law — Point as to main- 
tainability of a declaratory suit for non- 
compliance of Sec. 42 of Specific Relief 
Act — Point can be allowed to be raised 
for the first time, it being a point involv- 


ing pure question of law. AIR 1960 SC 
335, Distinguished. (Para 7) 
(B) Specific Relief Act (1877), Sec- 


tion 42 — Suit for declaration — Scope 
of — Declaration as to plaintiff’s liability 
to pay only particular sum as rent for 
past occupation of building — Does not 
relate to “legal status” or “right to pro- 


. perty” — Suit for, is not maintainable. 


In order to obtain relief of declara- 
tion the plaintiff must establish that (i) 
the plaintiff is at the time of the suit 
entitled to any legal character or any 
right to any property; (ii) the defendant 
has denied or is interested in denying the 
character or the title of the plaintiff; 
(iii) the declaration asked for is a declara- 
tion that the plaintiff is entitled to a 
legal character or to a right to property, 
and (iv) the plaintiff is not in a position 
to claim a further relief than a bare 
declaration of his title. Even if all these 
conditions are fulfilled, the Court has 
still a discretion to grant or not to grant 
a declaratory relief depending on the 
circumstances of cach case. (Case Law 
discussed.) (Para 10) 


Where the plaintiff sought a declara- 
tion in a suit filed after.his ceasing to be 
a tenant, that he was entitled not to pay 
anything more than a particular sum ‘by 
way of rent for his past occupation of 
the building, the declaration claimed, 
could not be said to be a declaration as 
to any “legal character” or “any right to 
any property”. Consequently, the suit 
for such declaration was not maintain- 
able. (Para 11) 
Cases Referred: Chronological — Paras 
(1967) AIR 1967 SC 436 (V 54) = 

(1966) -Supp SCR 270, V. Rama. 
raghava Reddy v. K. Seshu 
Reddy 9 


JN/LN/E755/70/SNV/G 


66 M, P. [Prs. 1-5] State v. Khan 


uoni AIR 1960 SC 335 (V 47) = 
a 2 SCR 253, Mst. Rukhmabai 
Laxminarayan 7 
(1948) AIR 1946. Nag 30 (V 33) = 
ILR (1945) Nag 975, Ratansingh 
v. Raghuraj Singh 8 
(1944) AIR 1944 Nag 382 (V 31) = 
ILR. (1945) Nag 527, Governor 
General in Council v. Mulla 
Mohammad Bhai 8 
(1916) AIR 1916 PC 78 (V 3} = 43 
Ind App 91, Sheoparsan Singh 
Sing Ramnandan Prasad Narayan 
(18997 26 Ind App 16 = ILR 22 
Mad 270 (PC), Fischer v. Secy. of 
State 


K. P. Munshi Govt. Advocate, 
Appellant; N. C. Nihlani, 
dent. 


A. P. SEN, J.:—This appeal, filed by 
the defendant, is directed against a judg- 
ment and decree of the Third Additional 
District Judge, Bhopal, dated 29th Novem- 
ber 1966, decreeing the plaintiff's suit for 
declaration simpliciter. 


2. The material facts, shortly 
stated, are these. The dispute relates to 
rent of the Distillery buildings including 
office and residential quarters at Jahan- 
girabad, Bhopal. On 26th March 1958, 
the plaintiff was granted a distillery con- 
tract for the wholesale supply of country 
spirit for the districts of Raisen and 
Sehore on the terms and conditions con- 
tained in the licence. It was permitted 
to occupy the distillery. building for the 
manufacture of country liquor in terms 
of clauses 8 and 46 of the licence. The 
licence was in renewal of distillery con- 
tracts which the plaintiff had from the 
erstwhile Bhopal State right from the 
year 1916 onwards. For all these years, 
the then Government allowed the plain- 
tiff to occupy the distillery building for 
execution of its excise contracts on pay- 
ment of rent. The rent initially charged 
was Rs. 250/- per month and was finally 
enhanced to Rs. 392.62 with certain addi- 
tions and alterations to the building. 
When the distillery contract was granted 
to the plaintiff by the State of Madhya 
Pradesh, the pre-existing rent of Rupees 
392.62 was not adopted to be the basis 
for occupation of the distillery building. 
.The renewal of the licence was subject 
to the condition that the plaintiff would 
be liable to pay such rent as was fixed 
by the Public Works Department under 
Fundamental Rule 45-B. Admittedly, 
there has so far been no final fixation of 
rent by that department. 


3. Clause & of the licence provid- 
ed that if warehouse building was sup- 
plied by the State Government the plain- 
tiff shall be liable to pay such rent as 
was fixed by the Public Works Depart- 
ment. Clause 46 envisaged that it shall 


for 
for Respon- 
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take on lease the distillery building on 
such conditions as regards rent etc. as 
shall be determined by that department. 
The relevant clauses read as follows :— 
"8. The warehouse building shall be 
arranged by the licensee himself under 
the directions from the Excise Depart- 
ment. If warehouse building is supplied 
by the State Government the licensee 
shall be bound to pay necessary rent of 
the building or buildings on the terms 
and conditions offered by the Public 
Works Department of the State.” 
XX XKX XX ° KX 


“46. The licensee shall take on lease 
the distillery buildings and all other 
buildings and structures, etc. attached 
thereto at Bhopal on such conditions as 
regards term, rent and otherwise as may 
be prescribed by the Public Works 
Department of the State Government. 
It shall be a condition of the lease that 
it shall terminate on the termination of 
this licence.” 


The fixation of rent had to be in acecrd- 
ance with Fundamental Rule 45-B which 
reads :— 


“(i). The capital cost of all old build- 
ings whose cost of construction or ac- 
quisition is not known shall be determin- 
ed on plinth area basis at present day 
rates namely Rs. 10 per sq. ft. of class I, 
Rs. 8 per sq. ft. of class II and Rs. 6 per 
sq. ft. of class IIT buildings and the value 
so assessed written down by 60 per cent 
(sixty per cent) on account of deprezia- 
tion as the buildings are very old and 
lack amenities provided in modern con- 
structions.” 


4. On ist January 1959, the Public 
Works Department informed the plain- 
tiff that it had fixed provisional rent of 
the building at Rs. 2071.81 per month, 
inclusive of taxes, which was payeble 
w.e.f. lst April 1958 and asked the plain- 
tiff to execute a draft lease as furnished, 
embodying the terms and conditions of 
the lease as envisaged by clause 46 of 
the licence and also to pay Rs. 40,300.56, 
being the difference between the provi- 
sional rent and the existing rent. Along 
with the letter of demand, the depart- 
ment sent to the plaintiff a statement 
showing the manner in which the provi- 
sional rent had been fixed. The plaintiff 
did not comply with the demand for pay- 
ment‘of provisional rent, nor did it 
execute the formal deed of lease during 
the period of licence. The result is that 
the State Government has to rely on 
clauses 8 and 46 of the licence for en- 
forcing its demand for payment of en- 
hanced rent. 

5. On 14th November 1961, the 
plaintiff brought the suit claiming a 
declaration that it was a tenant of the 
Bhopal Distillery during the period from 
Ist April 1958 to 31st March 1960 on a 
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rent of Rs. 392.62 per month and for a 


consequential relief of injunction to 
restrain the State Government from 
realising the enhanced rent of Rupees 


2071.81 for that period from the security 
deposit of Rs. 25,000/- lying with it or 3y 
any other manner. On an objection being 
raised, the learned Judge found that the 
plaint was deficiently stamped and, 
therefore, directed the plaintiff to pay ad 
valorem court-fee on Rs. 74,723.44 on the 
relief of injunction, that being the to-al 
amount of liability it was seeking to 
avoid. The plaintiff, instead of paying 
the requisite court-fee, had the relief of 
injunction deleted from the plaint. Tae 
result of this deletion was that the suit 
was thereby converted into a suit for 
declaration simpliciter. 


6. The suit was contested by tie 
defendant on different grounds. Tne 
learned Judge has, however, decreed tae 
suit and granted the declaration sought. 
The decision proceeds on the ground tkat 
the plaintiff was a tenant during tie 
period in question on a rent of Rupees 
392.62 per month. He has held that tre 
demand for payment of enhanced proj- 
sional rent of Rs. 2071.81 per month was 
unjustified, being arbitrary and without 
basis. He further holds that the pre-exict- 
ing rent could not be enhanced to such 
an enormous proportion and that if it 
was necessary to fix the provisional rent, 
it had to be fixed at a reasonable reat 
after affording an opportunity to - tie 
plaintiff to object against such fixation. 
He also held that in the absence of a 
formal deed`of lease, the defendant was 
not entitled to enforce the stipulation for 
payment of rent fixed under Clause 8 >f 
the licence-deed by reason of Art. 299 (1) 
of the Constitution. Lastly, the provi- 
sional rent as fixed was not the real reat 
but was subject to scrutiny by the Ac- 
countant General and, therefore, the 
right to demand its payment had not ac- 
crued. He was of the view that the 
Court was entitled to enquire into the 
fairness of the calculations adopted by 
the Public Works Department and in the 
absence of any data the fixation of provi- 
sional rent at Rs. 2071.81 inclusive f 
taxes, would not be regarded as fair. 


7. Only question urged in the ad- 
peal is that in a suit of this descriptioa, 
the conditions of Sec. 42 of the Specific 
Relief Act are not satisfied and the svit 
is, therefore, not maintainable. The con- 
tention proceeds on the ground that 
declaratory suits are governed exclusiv2- 
ly by Section 42 of the Specific Reliaf 
Act. The defendant did not take this 
plea in ithe written statement nor was 
there any issue in respect thereof. The 
plaintiff accordingly contends that the 
plea cannot be allowed to be taken for 
the first time in appeal and reliance is 
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placed on Mst. Rukhmabai v. Lala Laxmi- 
narayan, AIR 1960 SC 335. In that case, 
their Lordships stated as follows :— 

“A plea that the plaintiff asked for a 
bare declaration though be was in a posi- 
tion to ask for further relief within the 
meaning of Section 42 and hence the 
suit should have been dismissed in limine 
should be raised at the earliest point of 
time, in which event the plaintiff could 
ask for necessary amendment to comply 
with the provisions of Section 42. It is a 
well-settled rule of practice not to dis- 
miss suits automatically but to allow the 
plaintiff to make necessary amendment 
if he seeks to do so.” 


On that view, the plea was not allow- 
ed to be raised in the Supreme Court. 
That decision is, however distinguishable. 
That was a case where the requirements 
of the proviso had not been complied 
with. The contention here is not that 
the suit should be dismissed because the 
plaintiff had not asked for further relief 
within the meaning of Section 42, but 
that no suit of the present kind was 
maintainable. The question raised is a 
pure question of law. The defendant had 
denied that any cause of action had ac- 
crued in favour of the plaintiff and that 
it was not entitled to any relief. In ap- 
peal, the first ground taken is that the 
suit is not maintainable. That being so, 
we allow the defendant to urge the con- 
tention in appeal. There is no question 
here of the plaintiff removing defect by 
amendment, had the plea been taken at 
the proper time. ý 

8. There was divergence of judi- 
cial opinion on the question of powers of 
the Courts to make a declaratory decree. 
The majority view was that Section 42 is 
exhaustive of the case in which a decree 
merely declaratory can be made and the 
Courts have no powers to make such a 
decree independently of that section. The 
other view was that Section 42 was not 
exhaustive. We need not cite the autho- 
rities in support of either view. Suffice 
it to say that the difference of opinion 
arose due to the observations of the Privy 
Council in Fischer v. Secretary of State, 
(1899) 26 Ind App 16 (PC), which appear- 
ed to imply that Section 42 is not exhaus- 
tive. There was apparent conflict of 
authority as their Lordships of the Privy 
Council in Sheoparsan Singh v. Ram- 
nandan Prasad Narayan Singh, 43 Ind 
App 91 = (AIR 1916 PC 78), stated :— 

“The Court’s power to make a 
declaration without more is derived from 


Sec. 42, Specific Relief Act, and regard 
must, therefore, be had to its precise 
terms.” 


Following that view, Nivogi and Sen, JJ. 
in Ratansingh v. Raghurajsingh, ILR 
(1945) Nag 975 = (AIR 1946 Nag 30) and 
Pollock and Bose, JJ. in Governor-Gene- 
ral in Council v. Mulla Mohommad Bhai, 
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ILR (1945) Nag 527-= (AIR 1944 Nag 
382), stated that the section does not 
sanction every form of declaration, but 
only a declaration. that the plaintiff is 
“entitled to any legal character or to any 
right as to any property.” 


9. Recently, their Lordships’ of 
. the Supreme Court have, however, held 
in Ramaraghava Reddy v. Seshu’ Reddy, 
AIR 1967 SC 436, that the power of the 
Courts to make merely declaratory 
_ decrees is not entirely governed by Sec- 
tion 42, as that section is not exhaustive 
of the cases in whicha declaratory decree 
may be made, and the Courts have power 


to grant such a decree iridependently of- 


the section. Their’ Lordships further 
state that a.declaration-which falls out- 
side the purview of Sec. 42 of the Speci- 
fic Relief Act may be governed by the 
general provisions like- Section 9 or 
Order 7, Rule 7 of the Code of Civil Pro- 
cedure. We have, therefore, to examine 
whether the present suit falls within the 
purview of Sec. 42 of the Specific Relief 
Act, and if not, whether it is maintain- 
able otherwise. ; 


10. The requisites for a declara- 
tory suit are well known. In order to 
obtain relief of this kind, the. plaintiff 
must establish that (i) the plaintiff is at 
the time of the suit entitled to any legal 
character or any right to any property; 
(ii) the defendant has denied or is 
interested in denying the character or the 


title of the plaintiff; (iii) the declaration © 


asked for is a declaration that the plain- 
tiff is entitled to a legal character: or to 
a right to property, and (iv) the plaintiff 
is not in a position to claim a further 
relief than a bare declaration of his title. 
Even if all these conditions are fulfilled, 
the Court has still a discretion to grant 
or not to grant a declaratory relief 
depending on the circumstances of each 
case. -Applying these principles to. the 
facts of the present case, we. have no 
manner of doubt that the plaintiff is not 
entitled to any declaratory decree. The 
plaintiff was not entitled to a legal 
character or to a right as to property at 
the time when the suit. was instituted. 
The distillery contract had expired on 
_ 31st March 1960 and with that the oc- 
cupation of the distillery building. As 
already stated, the demand for payment 
of Rs. 40,300.56 as the difference between 
the provisional rent and the existing -rent 
was raised during the period of licence 
with a request- that the plaintiff should 
execute a formal deed _ embodying the 
terms of the Jease. The plaintiff did not 
comply with the demand for payment of 
provisional rent nor did it -execute a 
formal deed of lease during the period of 
licence. Admittedly, the plaintiff has 
vacated the distillery building. The defen- 
dant has taken no steps for the realisa- 
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tion of the amount claimed. In the 
absence of a formal deed, the amounf 
claimed cannot be realised as arrears of 
land revenue. That was the stage when 
the suit was brought on 14th November 
1961. On that day, the plaintiff was not 
entitled to a declaration that it was 
entitled to a legal character in or ‘any 
right to any property. The defendant 
had also not denied, nor was it interest- 
ed in denying, the character or title, if 


_ any, of the plaintiff. 


11. There can be no cause of ac- 
tion for a declaration in respect of pecu- 
niary liability, arising from contract or 
otherwise, for, Section 42 of the Specific] - 
Relief Act is limited to status and rights 
in property. The plaintiff was neither a 
lessee: nor a licencee on the date of suit. 
The declaration which the plaintiff wants 
is not as to any “legal character” nor is 
it as to “any right to any property.” The 
prayer that it be declared that the plain- 
tiff was not entitled to pay anything 
more than Rs. 392.62 per month by way 
of rent for occupation of the distillery 


‘building is in the nature of a Brutum 


Fulmen and no Court would sit solemnly 
to make such a declaration in the exer- 
cise of its judicial discretion.. No party 
can im a declaration as a matter of 
right. The grant of a declaratory relief 
is in the discretion of the Court and the 
discretion must be exercised | according 
to sound legal principles. On the merits, 
the declaration sought cannot be granted. 


‘The plaintiff seeks a declaration that it 


was a tenant of the distillery building 
during the period in question at a rent of 
Rs. 392.62 per month: Such a declara- 
tion cannot obviously be granted.’ Under 
the terms of the licence, the plaintiff was 
to become a tenant on.a rent to be fixed 
by the Public Works Department. Ad- 
mittedly, there has so far been no final 
fixation of that rent. When the quantum 


-of the rent has not been fixed, the Court 


cannot sit in judgment and decide what 
the rent should be. That is a matter 
which the parties have, by agreement, 
left to be determined by the Public 
Works Department and its determination 
should be final provided itis not arbitrary 
or without any basis, i.e. not in ` con- 
formity with Fundamental ‘Rule 45-B. 
Until there is a final settlement of ac- 
count between the parties, the defendant 
is within its right to withhold payment 
of the earnest money of Rs. .25,000/-. 
Looked from any point of view, the suit 
of the plaintiff is, in our opinion, prema- 
re, ao ; 


12. We accordingly allow the ap- 
peal and dismiss the plaintiff’s suit with 
cosis throughout. Counsel’s fee.as per 
schedule.- 


Appeal allowed. 
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(V 58 C 18) 


SHIV DAYAL AND 
S. M. N. RAINA, JJ. 

. Ram Ratan, Applicant v. Mathura 
Prasad and others, Opposite Party. 

Misc. Petn. Case No. 68 of 1969, D/- 
14-9-1970, to quash orders of Comme., 
Bhopal, D/- 1-4-1968. 

"Civil P. C. (1908), S. 144 — Restitu- 
tion -—- Principle — Person receiving 
benefit under orders of Court — Order 
set aside — Benefit received has to je 
restituted — Power of High Court under 
Art. 227 of the Constitution has to Je 
invoked. (1871) 40 LJPC 1 & AIR 1853 
SC.136, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
(1953) AIR 1953 SC 136 (V 40) = 

1953 SCR 559, Bhagwant Singh 

-v. Sri Kishen Das 
(1871) 40 LJPC 1 = 17 ER 120, 

Rodger v. Comptoir D’Escompte 

De Paris 

G. P. Patanker, for Applicant; B. D. 
Gupta, for Opposite Party Nos. 1 and £. 

SHIV DAYAL, J.:—This is a pei- 
tion under Articles 226 and 227 of the 
Constitution for quashing the orders JË 
the Commissioner, Bhopal dated April 1, 
1968, and of as Board of Revenue dated 
April 11, 1969 

2. The ‘petitioner was dispossessed 
fn compliance with an order of the 
Commissioner dated January 15, 1956 
which order was eventually set aside by y 
the Board of Revenue by order dated 
August 31, 1966. The question is wh=2- 
ther the petitioner is entitled to restita- 
tion without an enquiry into his obje2- 
tion that the non-petitioners Nos. 1 and 2 
have given possession to a stranger, 
namely, one Balabai. 

3. This case has had a chequered 
history and is an example of laws d> 


lays. The facts will have to be stated in 
four parts. - ` 
PART I 
On 22-2-1952, Ramratan petitioner 


instituted proceedings under Section ¢1 
of the M. B. Tenancy Act, 1951, against 
Mathura Prasad and Ramnarayan, com- 
plaining that the latter threatened em- 
croachment so that they be restrained 
from interfering with his possession. 


On 27-2-1952, Ramratan prayed fcr ~ 


an interim order restraining Mathura- 
prasad and Ramnarain from- interferirg 
with his possession. A prohibitory order 
was passed on the same day by the Tahsil- 
‘dar restraining Mathuraprasad_and Ram- 
narain from interfering with Ramratans 
possession. 

On 20-6-1956, the Tahsildar dismissed 
Ramratan’s main application on tke 
ground that Section 91 provided for a 
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remedy when there was actual disposses- 
sion (Madakhalat) but not- for a case 
where dispossession was threatened 
(Mazahmat). Accordingly. he discharged 
the personal bond. executed by Mathura 
Prasad and Ramnarain. 

f PART I 

On 11-5-1962, that is, after about six 
years, Mathuraprasad and MRamnarain 
made an application under Section 144, 
Civil P. C., for restitution. They prayed 
that possession be delivered to them 
which was taken in pursuance of the 
order dated 27-2-1952 (supra). 

On 4-2-1963, the Tahsildar rejected 
that application holding that Mathura- 
prasad and Ramnarain were not in pos- 
session on 27-2-1952, nor possession was 
taken from them and given to Ramratan. 

On 27-2-1965, the Sub-Divisional 
Officer dismissed Mathuraprasad and 
Ramnarain’s appeal. 

On 15-1-1966, the Commissioner al- 
lowed the appeal on a misconception of 
facts that the order dated 27-2-1952 was 
for possession so that Mathura Prasad 
and Ramnarain were dispossessed by vir~ 
tue of that order. 


On 31-8-1966, the Board of Revenue 


-allowed the revision filed by -Ramratan 


and set aside the abovesaid order dated 
15-1-1966 passed by the Commissioner. 
It was held that the interim order dated 
27-2-1952 “stated merely that the appli- 
cant’s uon was found on the land 
and the order on the non-applicants was 
to restrain them from disturbing the ap- 
plicant’s possession. The final order also 
denoted that the applicant was in posses- 
sion and was never dispossessed.” The 
learned Member of the Board of Revenue 
observed :— 

“I do not agree, as contended by the 
learned counsel for the non-applicants 
that the applicant got any benefit (i.e. 
possession in the land) through the 
interim order and there is, therefore, no 
obligation on the part of the applicant to 
make restitution to the non-applicants for 
what they hed lost.” 

Accordingly, he upheld the order of the 
Tahsildar and the S. D. O., setting aside 
the order of the Commissioner: 


PART III 


On 16-3-1966, that is, after the order 
of the Commissioner but before the deci- 
sion of the Board of Revenue, the Naib- 
Tahsildar, without giving any notice to 
the petitioner, passed an order of his dis- 
possession and on 18-3-1966 the peti- 
tioner was accordingly dispossessed. 

On 4-4-1966, the Naib-Tahsildar re- 
jected the objections which were sub- 
sequently filed by the petitioner. 

On 24-11-1966, the Sub-Divisional 
Officer allowed the petitioner’s appeal be- 
cause in the meantime the decision of 
the Board of Revenue had come. 
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On 15-3-1967, the Commissioner held 
that the S. D. O. committed an error in 
directing possessior. to be restored to the 
petitioner Remratan because the appeal 
before him was against the order dated 
4-4-1966, which order did not direct 
delivery of possession from Ramratan to 
Mathuraprasad. and Ramnarain, but it 
was by virtue of order dated 16-3-1966 
that Ramraten had been dispossessed and 
there was no appeal before the S..D. O. 
against the order dated 16-3-1966. How- 
ever, the learned Commissioner directed 
the Tahsildar to take proper action in 
compliance with the decision of the Board 
of Revenue dated 31-8-1966. 


PART IV 


On 5-4-1967, the petitioner 
for restoration of possession. 

On 24-7-1967, Mathuraprasad and 
Ramnarain filed objections stating that 
after taking possession on 18-6-1966, they 
handed over possession to one Smt. Bala- 

ai. 

On 4-8-1967, the Naib-Tahsildar made 
an order directing Mathuraprasad and 
Ramnarain to deliver possession to Ram- 
ratan within 15 days and report com- 
pliance. This order is the subject-matter 
of the present revision. 


4. Aggrieved by the order dated 
4-8-1967, Mathuraprasad and Ramnarain 
preferred an appeal before the Sub-Divi- 
sional Officer and reiterated their objec- 
tions. The learned S. D.. O. in his judg- 
ment dated 18-9-1967 held that the order 
dated 4-8-1967 was an interim order and 
was, therefore, not appealable. He 
observed that no doubt it was proper for 
the Naib-Tahsildar to have discussed the 
merits of the appellants’ objections. How- 
ever, he himself considered the objec- 
tions and decided the matter. He held 
that actual possession was given on the 
spot to Mathura Prasad and Ramnarain. 
Mst. Balabai did not come in the picture 
at all and when the question was of 
restoration of possession, it is Mathura 
Prasad and Ramnarain who must restore 
possession, and further that if they want- 
ed to introduce a stranger no notice could 
be taken by the lower Court. In the re- 
sult, he dismissed the appeal. 


5. Mathuraprasad and Ramnarain 
then preferred a second appeal in the 
Court of the Commissioner. Their griev- 
ance was that a notice ought to have been 
issued to Balabai and no restoration could 
be ordered in her absence. The Com- 
missioner, by his judgment dated 1-4- 
1968, agreed with the S. D. O. that the 
order of the Naib-Tahsildar was not ap- 
pealable but he said that the observations 
made by the S. D. O. were premature. 
In the result, he partly allowed the ap- 
peal and setting aside those observations 
remanded the caseto the Nait-Tahsildar. 
The petitioner preferred a revision in the 
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Board of Revenue, which was dismissed 
by order dated 11-4-1969. Aggrieved by 
tke order of the Board of Revenue and 
the order of the Commissioner, this peti- 
tion was filed by Ramratan for setting 
aside those orders. 


6. In our opinion, the order of 
the Tahsildar dated 4-8-1967 was not an 
interim order. It was a final order. It is 
quite clear from the order of the S.D.O. 
dated 18-9-1967 that on 5-4-1967, the peti- 
tioner made an application for restora- 
tion of possession which had been taken 
from him on 18-3-1966 and that Mathura- 
prasad and Ramnarain on 24-7-1967 
filed their objections. Further, it is clear 
from pare 4 of the order of the Commis- 
sioner dated 1-4-1968 that on 24-7-1967 
both the parties were heard by the Naib- 
Tahsildar, who fixed 31-7-1967 for deli- 
very of order. However, on the last- 
mentioned date, order was not delivered 
and the next date fixed was 4-8-1967 and 
taen it was on 4-8-1967 that the Naib- 
Tahsildar passed his order directing 
Mathura Prasad and Ramnarain to return 
possession to Ramratan within 15 days 
and to report compliance. 


Having regard to the sequence of 
the proceedings, as stated above, this was 
undoubtedly the final order. Nothing 
more was to be done. It isa different 
matter that the order does not cortain 
the grounds for rejecting the objections 
filed by Mathuraprasad and Ramnarain 
cn 24-7-1967. Indeed the objections filed 
by them deserved to be ignored inasmuch 
as they could not be heard to say in those 
proceedings that they had quietly passed 
on the possession to a third person, but 
this ought to have been said in the order. 
Even if this was not said, the order can 
be said to be defective but the defect 
does not alter the nature of order. A final 
order, even if it does not contain the rea- 
sons tor the conclusions reached, is still 
the final order, although exception can 
be taken to it for not giving reasons. The 
only meaning of the order dated 4-8-1967 
was that Mathuraprasad and Ramnarain 
were to quit and deliver possession to 
Ramratan and in case they did not obey, 
they would be removed. 


7. It appears that the learned 
Commissioner, was in reaching the con- 
clusion that it was an interim order, 
influenced by tke fact that another date, 
21-8-1967, was fixed by the Naib-Tahsil- 
dar. But it is patent enough that that 
date was fixed for reporting compliance 
and not for any other proceedings to be 
taken. It was not as if any evidence was 
to be recorded or arguments were to be 
heard; otherwise, such other purpose 
would have been specified in the order. 
The last words “Tamili Report Prastut 
Karen” immediately precede “D/- 21-8- 
57”. The only meaning of this expres- 
sion is that 21-8-67 was fixed for report- 
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ing compliance. In this view of the 
matter, the remand order passed by the 
Commissioner, as upheld by the Board of 
Revenue. must be quashed. 


8. Otherwise also, we must quesh 
the order of remand dated 1-4-1968 pass- 
ed by the Commissioner because it is the 
duty of this Court to prevent abuse of 
the process of the Court. It was held in 
the order dated 31-8-1966 that possession 
had not been taken from Mathuraprasad 
and Ramnarain, and given to Ramratan. 
The Board of Revenue set aside the Com- 
missioner’s finding to the contrary, and 
his consequent order. However, in the 
meantime, that is, in pursuance to the 
Commissioner’s order, but before it was 
set aside by the Board of Revenue, Ram- 
ratan was dispossessed and possession 
was physically delivered to Mathura- 
prasad and Ramnarain. In this situation, 
it was not only in exercise of its powers 
but it was in the discharge of its dcty 
that the Court should have taken back 
possession from Mathuraprasad and Ram- 
marain and restored it to Ramratan. It 
is the cardinal principle of law that an 
act of the Court cannot be allowed to 
work injury on the litigant. As observed 
by Lord Cairns in Rodger v. Comptoir 
D’Escompte de Paris, (1871) 40 LJ PC .. 


“One of the first and highest duties of 
all Courts is to take care that the act of 
the Court does no injury to the suitors”. 


The doctrine of restitution contem- 
plates that where property’ has been 
received by a party in pursuance of a 
decree or order in his favour, which 
decree or order is subsequently reversed . 
or varied in other proceedings, the lew 
raises an obligation on the party wao 
received the benefit of the erronecus 
judgment or order to make restitution to 
the other party for what he had lost and 
this obligation, it is the duty of te 
Courts to enforce, unless it is shown tkat 
restitution would be clearly contrary to 
the real justice of the case, Bhagwant 
Singh v. Sri Kishen Das, 1953 SCR 559 = 
(AIR 1953 SC 136). Mathuraprasad and 
Ramnarain could not be heard to say in 
these proceedings that after taking pos- 
session on 18-3-1966, they quietly passed 
it on to a third person, namely, Smt. 
Balabai. But, now under the remand 
order passed by the Commissioner, as 
upheld by the Board of Revenue, such an 
lenquiry has to be held by the Tahsildar. 
It will be clearly an abuse of the process 
‘of the Court. That is where this Court 
must exercise its powers of superinten- 
ldence under Article 227 of the Constitu- 
tion. 


A The petition is allowed. The 
order of the Commissioner dated 1-4-1938 
and the order of the Board of Revenae 
dated 11-4-1969 are both quashed. The 
case shall go back to the Tahsildar for 
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enforcing his order dated 4-8-1967. 
Mathuraprasad and Ramnarain (respon- 


dents 1 and 2) shall pay Rs. 100/- as costs 
to the petitioner. The outstanding secu- 
rity amount shall be refunded to the peti- 
tioner. 

Petition allowed. 
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Ali Ahmad and Sons, Petitioner v. 
mn Kishore Pateria and others, Respon- 
ents. 


i Misc. Petn. No. 236 of 1970, D/- 15-9- 
70. 


(A) Motor Vehicles Act (1939), S. 64 
— M. P. Motor Vehicles Rules (1949), 
R. 72 — Grant of permit by State Trans- 
port Authority — Appeal against 
Minister of State (Home) (Madb Pra) is 
empowered to entertain it. (Para 5) 

(B) Constitution of India, Art. 166 
— Order passed by authority having 
jurisdiction, but not.in name of Gevernor 
— Not invalid on that ground. 


A proper compliance with the re- 
quirements of Article 166 gives immunity 
to the order in the sense that it cannot 
be challenged in the Court of law on the 
ground that it is not an order of the 
Governor. If the requirements of Arti- 
cle 166 are not complied with, the result- 
ing immunity cannot be claimed by the 
State but that by itself does not nullify 
the order if it appears from other mate- 
rial that such a decision in fact was taken 
by the Government. The requirement of 
authentication under Article 166 is of a 
directory nature and not imperative in 
character. Where the order is passed by 
authority having jurisdiction it does not 
become invalid for not being expressed 
or authenticated according to Art. 166. 
AIR 1952 SC 181, Followed; AIR 1957 
Mad 48, Distinguished. (Para 7) 


(C) Motor Vehicles Act (1939), Sec- 
tion 64 — Grant of permanent stage 
carriage permit — Appeal against ac- 
companied with application for ad interim 
injunction — Appellant holding temporary 
permit for same route and plying bus 
subsequent to filing of appeal — Appel- 
late authority granting stay against 
operation of permanent permit on date 
of expiry of temporary permit — No 
violation of rule of resioring status quo 
ante as permanent permit holder had not 
started plying bus on date of filing ap- 
peal. AIR 1965 Madh Pra 142, Followed. 
(Para 9) 

Paras 


Cases Referred: Chronological 
(1965) AIR 1965 Madh Pra 142 
(V 52) = 1965 MPLJ 417, Durg 
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Transport Co. Pvt. Ltd. v. Re- 
gional Transport Authority, Rai- 
pur 

(1957) AIR 1957 Mad 48 Y 44) = 
ILR (1957) Mad 115, M/s. Poineer 
Motors Ltd, Tirunelveli v. O. M. A. 
Majeed, Mirania Motor Service, 
Tirunelveli 

(1952) AIR 1952 SC 181 (V 39) = 
1952 SCR 612, Dattatraya More- 
shwar Pangarker v. State of 
Bombay 7 


Y. S. Dharmadhikari, for Pétitioner; 
Pe K. Dube, Govt. Advocate, for Respon- 
ents. 
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BHARGAVA J.:—This petition under 


Article 226 of the Constitution of India 
is directed against the two orders made 
by the first respondent Shri Brij Kishore 
Pateria, Minister of State (Home), 
Madhya Pradesh, on 20-3-1970 and 11-5- 
1970, staying the operation of a:permit on 
an inter State route -Jashpur-Ranchi via 
Gumla, which was granted by the State 
Transport Authority on 7-2-1970, pending 
consideration of the appeal filed by: res- 
pondent No. 5 Ganesh Prasad Gupta 
against the grant of the said permit. The 
petitioner also seeks a direction restrain- 
ing the first respondent by a writ- of 
Prohibition or Mandamus from. dealing 
with ‘the appeal preferred. by respondent 
No. 5 against the Order of the . State 
Transport Authority 
dated 7-2-1970 to the aforesaid effect. 


2. Briefly stated, the facts are 
these. The petitioner and some other 
bus-operators, including respondent No. 5 
Ganesh Prasad Gupta; had made appli- 
cations for the grant of two single trip 
permits, i.e., one return trip permit on 
route Jashpur-Ranchi. which lies partly in 
the State of Madhya Pradesh and partly 
in Bihar. The State Transport Authority, 
after giving a hearing to all the appli- 
cants, granted the permit to the petitioner 
by its order dated 7-2-1970. The permit 
was duly counter-signed by the relevant 
authority of the State of Bihar on 7-3~ 
1970 and the petitioner. started operation 
of the service on 13-3-1970. He operated 
the said permit upto 29-3-1970. The fifth 
respondent Ganesh Prasad Gupta feeling 
aggrieved by the order of the State 
Transport Authority filed an appeal 
before the State Government under Sec- 
tion 64 of the Motor Vehicles Act and 
filed an application for. staying operation 
of the permit granted to the petitioner by 


the State Transport Authority. After 


hearing the application ex parte, the first 
respondent granted an ad interim - stay 
order on 20-3-1970. In the application for 
stay it was mentioned by Ganesh Prasad 
Gupta that he held a temporary stage 
carriage permit for return trip daily 
over the said route and the ‘seid permit 
was valid upto, 20-3-1970. It would be 
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(respondent No. 4) ‘the Executive Government 


AER. 
seen. that the stay order was granted on 
the very day on which the temporary 
permit expired. Thereafter the peti- 
tioner movedan application (Annexure F) 
for vacating the said stay order on 
March 28, 1970. The application was 
heard in the presence of both the parties 
and the State Minister confirmed the stay 


-order on 11-5-1970. Feeling aggrieved by. 


the said two orders, this writ petition has 
been filed seeking the reliefs stated: abcve. 


3. The first contention raised on 


- behalf of the petitioner is that the respon- 


dent No. 1 had no authority to hear an 
appeal or to pass an order in the matter 
as appellate authority under Section 64 
of the Motor Vehicles Act. It is urged 
that under Section 64 and Rule.72 an 
appeal against the order of the State. 
Transport - Authority lies to the Provin- 
cial Government or the Tribunal appoint- 
ed under sub-rule (b) of Rule 72. It is 
urged that respondent No. 1 was neither 
the Provincial Government nor was ap- 
pointed Tribunal under the ‘said sub-rule 
and therefore was not competent to bear 
the appeal or to pass any order in con- 
nection with the said appeal. 


4, On the other hand, it is con- 
tended on behalf of the respondents that 
in exercise of powers conferred by 
clauses (ii) and (iii) of Article 166 of the 
Constitution, the Governor of Madhya 
Pradesh had framed rules of busines: of 
under 
those rules called “the Madhya Pradesh 
Government Executive Business Rules” 
the Governor had allocated amongst the 
Ministers. State Ministers and Deputy 
Ministers the business of the Government 
by assigning each Department or any 
item of business of the Department of the 
Secretariat. It is urged that these rules 
were published in the Madhya Pradesh 
Raj Patra dated 10-4-1969 and according 
to the allocation of business made by the 
said notification the business in the Home 
Department had been assigned to. respon- 
dent No. 1 Shri Brij ‘Kishore Pateria, 
Minister of State (Home). It is further 
urged that item No. 14 specified in the 
schedule specifically deals with mechani- 
cally propelled vehicles and control cver 
them and respondent No. 1 was in cherge 
of. the said item and therefore he could 
undertake and transact any business and 
perform any duty or discharge any obliga- 
tion enjoined by the Motor Vehicles Act 
which was required to be done by the 
a Government. 

We have perused Annexures 
R/1 24 R/2. The: Business Allocation 
Rules (Annexure R/1) make clear that. 
the Governor shall allot amongst Minis- 
ters the business of the Government by 
assigning each Department or any item 
of business in a Department of the Sezre- 
tariat to the charge of.a Minister. At 
serial No: 14, under the heading “I-Hame, 


1971 


A-General” mechanically propelled vehi- 
cles including the principles on which 
taxes on such vehicles are to be levied is 
shown. Annexure R/2 is the notification 
in pursuance of Rule 4 of the M. P. Gov- 
ernment Business Allocation Rules. This 
clearly indicates that Shri Nand Kishore 
Sharma and Shri Brij Kishore Pateria 
are the Ministers of State in charge of 
the Home Department. The order of the 
‘Chief Minister dated 5-9-1969 purporting 


to have been made under Rule 13 of the 


Business Rules shows that Shri B. K. 
Pateria is the Minister in charge of the 
Transport. These documents sufficiently 
prove that respondent No. 1 had jurisdic- 
tion to hear the appeal in consequence of 
the allocation of the work of this Depart- 
ment to him under R/1 and R/2. 


6 The second contention raised 
by the learned counsel is that the order 
of the Minister has neither been made in 
the name of the Governor nor has been 
authenticated in the manner required by 
Article 166 and therefore could not be 
treated to have been issued as an order 
of the Government. The learned coun- 
sel has relied on M/s. Poineer Motors 
Ltd., Tirunelveli v..O. M. A. Majeed, 
Mirania Motor Service, Tirunelveli, AIR 
1957 Mad 48 in support of his contention. 
{+ is urged that due to the said infir- 
mities the said order cannot operate as a 
valid order of the State Government. 

T. A proper compliance with the 
requirements of Article 166 of the Con- 
stitution’ gives immunity to the order in 
the sense that it cannot be challenged in 
the Court of Law on the ground that it 


fg not an order of the Governor. If the. 


requirements of the said Article are not 
complied with, the resulting immunity 
cannot be claimed by the State but that 
by itself does not nullify the order if it 
appears from other material that such a 
decision in fact was taken by the Govern- 
ment (See Dattatraya Moreshwar Pangar- 
kar v. State of Bombay 1952 SCR 612 = 
(AIR 1952 SC 181)). The learned Govern- 
‘ment Advocate placed before us the 
original file of the appeal which clearly 
shows that the said order had been made 
by the Minister of State (Home) who had 
jurisdiction to pass the orders challeng- 
ed before us. The requirement of authen- 
tication is of a directory nature and not 
imperative in the character. In this view 
we hold that the orders made by respon- 
dent No. 1 on 20-3-1970 and 11-5-1970 can- 
not be held to be invalid by not being ex- 
pressed or authenticated according to 
Article 166. 


8. The last contention raised by 
the learned counsel is that as the tem- 
orary stage carriage permit of respon- 
ent No. 5 was going to expire on 20-3- 
1970, there was absolutely no reason for 
depriving the route totally of the service 
of any vehicle from that date under the 
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ex parte order made on that date and by 
the subsequent order dated 11-5-1970. It 
is urged that-as the ex parte stay order 
was made on 20-3-1970 and as on that 
date the petitioner taking advantage of 
the permit in his favour had already put 
in operation his vehicle on the route 
from 13-3-1970, no new state of things 
could be introduced on the route , by 
staying operation of the order dated 7-2- 
1970 which had been passed in favour of 
the petitioner. The learned counsel for 
the petitioner has placed reliance on 
Durg Transport Co. Pvt. Ltd, Durg v. 
Regional Transport Authority, Raipur, 
AIR 1965 Madh Pra 142, for the proposi- 
tion that stay order or an ad interim 
injunction is issued to maintain and pre- 
serve the status quo existing at the time 
of the institution of the proceedings. It 
stressed that stay order could be granted 
only to restore the status quo ante but 
could not be granted to establish a new 
State of things different from the state 
which existed at the date when the pro- 
ceedings were instituted. 


9. For appreciating the contention 
advanced on behalf of- the petitioner, it 
would be useful to notice at this stage 
that the application for the grant of the 
stay in the appeal filed by respondent 
No. 5 before the first respondent was 
made on. 24-2-1970. On 24-2-1970 the bus 
service of the petitioner had not com- 
menced its operation on the route. It 
commenced to operate subsequently from 
13-3-1970. Thus, it cannot be urged that 
respondent No. 1 by making the stay 
order brought into existence a new state 
of things: different from the state which 
existed at the date when the proceedings 
were instituted. The order passed by 
the first respondent cannot be held to be 
against the principle enunciated in AIR 
1965 Madh Pra 142 (supra). 


10. The fact that respondent No.5 
had a temporary stage carriage permit 
on the route upto 20-3-1970 is not very 
material. It was only a circumstance 
which required consideration of the first 
respondent for judging the public need 
of there being a vehicle on the said route. 
The mere fact that some other Tribunal 
or Authority may not have passed the 
stay order. which was made by . respon- 
dent No. 1 on 20-3-1970 and 11-5-1970 can- 
not by itself be held to be sufficient for 
vacating the stay order. As the first 
respondent had, in our view, jurisdiction 
to grant stay order for maintaining status 
quo ante as it existed on the date of 
making the stay application, we are of 
the view that the. petitioner is not entitl- 
ed to have the two stay orders quashed 
in our writ jurisdiction. However, as 
the appeal is still pending before the first 
respondent and as in granting the stay 
order an important point for considera- 
tion would be to see that public is not 
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put to inconvenience on account of no 
vehicle being permitted to operate on the 
route during the pendency of the appeal, 
apart from the rights of the parties in 
getting the appeal decided according to 
law we feel confident that on a proper ap- 
plication being moved before the first res- 
pondent by the petitioner bringing to his 
notice the change of circumstances which 
have taken place after expiry of the tem- 


porary permit of respondent No. 5 and 
the facts about public interests being 
adversely affected on account of there 


being no vehicle being permitted to cater 
for public needs, he would make a pro- 
per order paying attention to all the 
circumstances of the case and the need 
of the public. 

1l. In the result, with these 
observations the writ petition is dismiss- 
ed, but considering the circumstances of 
the case we leave the parties to bear 
their costs. 

Petition dismissed. 


AIR 1971 MADHYA PRADESH 74 
58 C 20) 
BISHAMBHAR DAYAL, C. J. AND 
S. P. BHARGAVA, J. 

M/s. Laxmi Chand Badri Narain, Ap- 
plicant v. The Commissioner of Sales Tax, 
M. P., Opposite Party. 

Misc. Civil Case No. 156 of 1969, Dj- 
-10-8-1970, against order of the Board of 
Revenue, M. P. Gwalior, D/- 19-1-1968. 


Sales Tax — M. P. General Sales Tax 
Act, 1958 (2 of 1939), Ss. 2 (1) and (3), 7, 
8 (1) — Before dehusking, paddy and 
other grains are raw material as defined 
in Section 2 (1) — Dehusking paddy into 
rice or other grains into dai is manufac- 
ture within Sec. 2 (j) — Assessee engaged 
in dehusking paddy into rice and other 
grains into dal and thereafter selling 
them — Levy of tax under Section 7 read 
with Section 8 (1) is legal. (Para 6) 


R. K. Pandey, for Applicant; K. K. 
Dubey, Govt. Advocate, for Opposite 
Party. 


BISHAMBHAR DAYAL c Je: The 
judgment in this case shall govern the 
disposal of Miscellaneous Civil Case 
No. 157 of 1969. 


2. These are two references under 
Section 44 (1) of the M. P. General Sales 
Tax Act, 1958. The assessee is engaged 
in dehusking paddy and, after polishing 
it, converting it into rice, and converting 
other grains into dal and thereafter 
selling them. The assessee was assessed 
to tax on the basis that this amounted to 
a process of manufacture and the assessee 
challenged the correctness of that deci- 
sion. 


KN/KN/F207/70/GNB/P 








Laxmi Chand v. Commr., 


S.T. (B. Dayal-C.J} ALR. 


3. The questions referred in this 
case are as follows :— 

(i) Are paddy and other grains before 
dehusking raw material as defined under 
Section 2 (1) of the Madhya Pradesh 
General Sales Tax Act, 1958? 

(ii) Does dehusking of paddy into 
rice or of other grains into dal amount 
to manufacture within the meaning of 
Section 2 (į) of the Madhya Pradesh 
General Sales Tax Act, 1958? 

(iii) Whether on the facts and the 
circumstances of the case levy of tax 
under Section 7 read with Section 8 ‘1) 
of the Act is legal? 


4. Section 2 (j) of the Act which 
defines “manufacture” .after the latest 
amendment, which is applicable to the 
case, is as follows :— 


" ‘Manufacture’ includes any process 
or manner of producing, collecting, pre- 
paring or making any goods; but does 
not include such manufactures or maru- 
A ring processes as may be prescrib- 
e Jf E 
It will be seen from this definition that 
even goods collection and then making 
them marketable amount to “manufac- 
ture” or even preparing the goods is- 
defined as a process of manufacture. 
What the assessee does is to dehusk the 
paddy, polish the rice and then make it 
useful for uman consumption and 
marketable. In respect of other grains, 
the assessee grinds them and breaks them 
into dal. In this process the article which 
the assessee manufactures is entirely dif- 
ferent from that which it originally par- 
chased. In the case of paddy it becomes 
rice. Paddy was absolutely useless for 
human consumption as it was and it `Je- 
comes an eatable article only after it has 
been dehusked ard polished. In the case 
of other grains, raw grains as they are 
purchased by the assessee, are changed 
into dal or broken grain and it is only in 
the shape of dal that they are used in zhe 
market and for human consumption as 
food. From the language of this defni- 
tion, it is quite clear that these processes 
amount to “manufacture”. . 


5. Learned counsel contended that 
the idea of manufacture involves within 
itself the idea that the thing originally 
purchased must after manufacture þe- 
come entirely different and, therefore a 
different article. He contended that this 
position was made clear by Section 7 
which states among other things: 


“and either consumes such goods in 
m manufacture of other goods for 
Sale....sessccee 
Process of manufacture, according to 
learned counsel, relevant for the purpose 
would, therefore, be where the assessee 
consumes the original goods which he 
purchases and then manufactures them 
into other goods which are for sale. His 
contention is that when paddy is purchas- 
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ed and it is dehusked and made into rice, 
it cannot be said that it is thus manu ac- 
tured into other goods and that the origi- 
nal goods, namely, paddy, was consumed 
by this process of manufacture. We are 
unable to agree with learned counsel 
that paddy as it was purchased remained 
paddy even after dehusking and conver- 
sion into rice. We think that paddy is 
completely destroyed as paddy and it is, 
therefore, consumed in the process of 
manufacture when rice is prepared. So 
also, other grains when they are ground 
into dal completely lose their origmal 
identity and become different artile, 
namely, dal. In this view of the matter, 
we think that the decision of the sates- 
tax department on this question was cor- 
rect. 


6. Our answers to the questions 
referred are :— 

(i) Paddy and other grains betore 
dehusking are raw material as defined 
under Section 2 (1) of the Madhya Pra- 
desh General Sales Tax Act, 1958. 

(ii) Dehusking of paddy into rice or 
of other grains into dal amount to 'manu- 
facture’ within the meaning of Section 2 
(j) of the Madhya Pradesh General Seles 
Tax Act, 1958. 

(iii) On the facts and in the circam- 
stances of the case levy of tax under Eec- 
tion 7 read with Section 8 (1) of the Act 
is legal. 

Parties shall bear their own costs of 
these references. ` 


References answered. 


AIR 1971 MADHYA PRADESH 75 
(V 58 C 21) 
BISHAMBHAR DAYAL C. J. AND. 

S. P. BHARGAVA J. 

The Kanhan Valley Coal Co. Private 
Ltd., Nagpur 1, Petitioner v. State of 
Madhya Pradesh and others, Respsn~ 
dents. 

Misc. Petn. No. 404 of 1968, D/- 23-8- 
1970. 


Mines and -Minerals Act (1957), Sec- 
tion 10 (3) — Mineral Concession Rules 
(1960), Rules 24 (3), 38, 54 — Rule 24 (3) 
is not ultra vires, as powers to refuse a 
licence are given to Government under 
Sec. 10 (3) — Application pending on date 
when Mineral Concession Rules came into 
force — Deemed to be application mzde 
under 1960 rules by virtue of R. 38 — 
Application for mining lease not dispos- 
ed of within 90 days deemed to have been 
refused under Sec. 24 (3) — If no appeal 
is filed within. two months of communia- 
tion of refusal appeal is time barred 
under Rule 54. (Paras 3, 4) 

P. R. Padhye, for Petitioner; K. K. 
Dubey Govt. Advocate (for Nos. 1 and 4) 


JN/JN/E762/710/BDB/T 





Tule of deemed 


| 


Kanhan Valley Coal Co. v. State (B. Dayal C. J.) [Prs. 1-3] M. P. 75 


and A. L. Halve (for No. 3}, for Respon- 
dents. ; 


BISHAMBHAR DAYAL C. J.:—This 
is a petition by the Kanhan Valley Coal 
Company Private Limited, Nagpur. The 
petitioner had made an application for 
grant of a mining lease on 6th March ` 
1952 over an area of 488.08 acres of land. 
Correspondence between the State Gov- 
ernment and the petitioner continued 
upto 1967 and the State Government 
severa] times asked the petitioner whe- 
ther it was agreeable to take a lease of 
only 148.38 acres of land. The petitioner 
always gave its consent to take the lease 
of that much of land but never made a 
fresh application for grant of a lease. 
Ultimately, on 23rd June 1967, the peti- 
tioner enquired as to what happened to 
its application for lease made in 1952. In 
reply dated 4th September 1967 the peti- 
tioner’s attention was drawn to Rule 24 
(3) of the Mineral Concession Rules, 1960, 
made under the Mining Act. This rule 
is as follows :— 


“If any application is not disposed of 
within the period specified in sub-rule (1), 
it shall be deemed to have been refused.” 
Accordingly, the application was deem- 
ed refused. The effect was that there was 
no application on which a lease could be 
granted after the expiry of the period. 

2. Under Rule 54 of the said 
Rules a revision lies to the Central Gov- 
ernment against any order of the State 
Government refusing to grant a lease, 
and by the explanation added to the rule, 
such a deemed refusal of the application 
is taken to be an order refusing to grant 
a lease. Such revision lies within two 
months from the date of communication 
of the order. The petitioner filed such a 
revision which also was rejected on 4th 
December 1967 as having no force It 
was held that under the rules the peti- 
tioner’s application must be deemed re- 
fused after the expiry of 9 months from 
lith November 1960. The revision was 
also rejected on the ground of limitation. 

3. In this petition the first con- 

tention of the learned counsel for the 
petitioner is that Rule 24 of the Mineral 
Concession Rules, 1960 did not apply to 
this case, as these Rules had been made 
in 1960 while the application had been 
made in 1952 when there was no such 
rejection. There is no 
force in this contention in view of R. 38 
of these Rules which is as follows: 
“An application for the grant or renewal 
of a mining lease pending on the comm- 
encement of these Rules shall be disposed 
of in accordance with the provisions of 
these Rules.” 


Thus all pending applications 
were to be deemed to have been made 
on the date when the 1860 Rules 
came into force and, on that basis, if no 
orders were passed on any application 
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within 90 days from that date, the applica- 
tion would lapse under Rule 24 {3) ibid. 


4. The learned counsel for the 
petitioner also contended that such a 
Tule was beyond the intendment of the 
‘Act and was, therefore, ultra vires. We 
are unable to agree. Section 10 (3) of the 
(Mines and Minerals Act, 1957 provides: 


“On receipt of an application under 
this section. the State Government may, 
having regard to the provisions of this 
Act and any rules made thereunder, grart 
or refuse the licence or lease.” 


Thus, under the Act the power to grant 
is subject to Rules and if under the Rules 
an application is deemed to have lapsed 
after a period of time, there remains no 
application for grant. The provision ‘s 
thus consistent with the Act and there is, 
therefore, no force in this contention also. 


5. The petition is accordingly dis- 
missed. The parties will bear their own 
costs. The amount of .security deposit 
shall be refunded to the petitioner. 


Petition dismissed. 





AIR 1971 MADHYA PRADESH 76 
(V 58 C 22) 


BISHAMBHAR DAYAL C. J. AND 
P. K. TARE J. 


Madhya Pradesh State Road Trans- 
“port Corporation, Petitioner v. The Rə- 
gional Transport Authority Raipur ard 
another, Respondents. 


Mise. ‘etn. No. 589 of 1968, D/- 7-10- 
70. 


Motor Vehicles Act: (1939), Ss. 68E 
and 68F (1) — Applications for temporary 
permits under Sec. 68 F (1) on basis of 
note in approved scheme which provided 
for extra buses to clear extra ` traffic 
during peak seasons etc. — Note invalid 
being contrary to Sec. 68E — Regional 
Transport Authority had jurisdiction to 
treat applications as being under Chap- 
ter IV and dismiss them if it found that 


there was no temporary need in exist- 


ence. 


Any alteration īn number of bus2s 
and their frequency on route would un- 
doubtedly effect an alteration in approved 
scheme and be contrary to provisions f 
Sec. 68E Motor Vehicles Act. Applica- 
tions for temporary permits were made 
on basis of a note in approved scheme 
which provided for extra buses to clear 
extra traffic during peaks seasons, fairs 
etc. There was no provision in scheme 
for maximum and minimum number of 
vehicles and trips for each route. As the 
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M. P. S. R. T. Ccrpn. v. R. T. A. (B. Dayal C. J.) 


A. LR 
note was invalid, applications were not 
applications in pursuance of scheme. Re- 
gional Transport Authority was entitled 
to treat them as being under Chapter IV, 
and could exercise all powers which ił 
had in the matter of grant of temporary 
permits to any applicant. It had juris- | 
diction to go into question of existence 
or non-existence of necessity. It could 
dismiss them if it found that there was 


no temporary need in existence. AIR 1961 


SC 82 & AIR 1965 SC 1848, Rel. on. 
s (Paras 2 to 5) 

Cases Referred: Chronological Paras- 
(1965) AIR 1965 SC 1848 (V 52) = 

1966-1 SCR 87, Aswathanarayana 

v. State of Mysore ’ 
(1961) AIR 1961 SC 82 (V 48) = 

(1961) 1.SCR 642, Kondala Rao v. 

Andhra Pradesh S. R. T. Corpora- 


tion 

(1961) AIR 1961 sc 1556 (V 48) = 
(1962) 1 SCR 909, Abdul Gafoor 
v. State of Mysore 


V. S. Dabir, for Petitioner; 
Tankha, for Respondent No. 2. 


BISHAMBHAR DAYAL C. J.: This 
is a petition by the Madhya Pradesh State 
Road Transport Corporation against. an 
order of the Regional Trànsport Autho- 
rity refusing to grant temporary permits 
to the petitioner. The relevant facts are 
that Scheme No. 60 was sanctioned and 
published in December, 1965, and it came 
into operation from 19th March 1966. 
Among other routes, the one route which 
is now in dispute is from Jagdalpur to 
Bailadilla. A portion of this route from 
Gedam to Bailadilla.was to be of conjoint 
operation with other while the routes 
from Jagdalpur to Bhopalpattnam and 
Jagdalpur to Sukmakotma were routes of 
exclusive operation by the Corporation. 
In paragraph 10 of this scheme there was 
a provision as follows:— 


“Facilities of extra ‘buses to clear 
extra traffic on the route during peak 
season or during fairs and festivals will 
be provided to avoid any’ inconvenience 


R. K 


to the travelling public.” 


On the strength of this provision in the 
Scheme the Corporation made an applica- 
tion on 22nd May 1968 for the grant of 
temporary permits. under Section 68-F (1) 
of the Motor Vehicles Act, 1939. The 
Regional Transport Authority did not 
consider that there was any temporary 
need existing and, therefore, passed an 
order rejecting the application on that 
ground. 


2.. The contention of the Corpora- 
tion is that the transport authority had 
no jurisdiction to enter into the question 
of the existence or non-existence of the 
necessity for the grant of a temporary. 
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ermit and since the applications had 

een made according to law, the Regional 
Transport Authority was bound to issue 
the permits as prayed. For this proposi- 
tion learned counsel for the 
relied upon Abdul Gafoor v. State of 
Mysore, AIR 1961 SC 1556. It was observ- 
‘ed in that case by their Lordships at 
page 1558, col. 1, as follows :— 


“Under Section 68F (1) as already 
mentioned the Regional Transport Auitho- 
rity has no option to refuse the grani of 
the permit provided it has been made in 
pursuance of the approved scheme and 
in the manner mentioned in Chapter IV. 
The duty of the Regional Transport 
Authority on receipt of the application 


from the State Transport Undertaking for 


a permit is therefore to examine the ap- 
plication for itself to see whether it is 
in pursuance of an approved scheme and 
secondly whether it has been made in 
‘the manner laid down in Chapter IV.’ 


It is, therefore, correct that if the apoli- 
cation is found to be in pursuance of an 
approved scheme and has been made ac- 
cording to Chapter IV, then the Regicnal 
Transport Authority is merely to act ina 
ministerial capacity and: to issue the re- 
quired permit. But then the questior. is 
whether in this case the applications were 
in pursuance of. the approved scheme. “or 
this, as already stated, learned coursel 
relied upon the provision quoted abnve 
from paragraph 10 of the Scheme. Learn- 
ed counsel appearing for respondent No.2 
has contended that the provision in che 
Scheme is contrary to the provisions of 
Section 68-E and is, therefore, whclly 
ineffective. Reliance is placed on zhe 
observations of their Lordships of zhe 
Supreme Court in Kondala Rao v. Andhra 
Pradesh S. R. T. Corporation, AIR 1961 
SC 82. In that case their Lordships w2re 
considering a scheme which contained a 
note according to Rule 5 of the Rules 
framed by the State Government. The 
note was as follows:— 


“The frequency of services on any of 


the notified routes or within any notified. 


area shall, if necessary, be varied having 


regard to the traffic needs during any 
period.” - 
In considering this note their Lordsh-ps 
posed the following question :— 

“The short question that arises is 
whether the variation of frequency of 
service by the State Transport under- 


taking amounts to a modification of a 
scheme within the meaning of Sec. 6€-E 
of the Act.” 


After considering in detail the implica- 
tions of such a provision, their Lordships 
came to the following conclusion: 


M. P. S. R. T. Corpn. v. R. T. A. (B. Dayal C. Jj [Prs. 2-5] 
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“We are, therefore, definitely) of 
opinion that the rule confers power, on 
the State Transport Undertaking to modi- 
fy substantially the scheme in one ires- 
pect, though that power can only be 
exercised under Sec. 68-E of the Act in 
the. manner prescribed thereunder. This 
rule is void and, therefore, the said note 
was illegally irserted in the schemes.” 
Their Lordships while upholding the vali- 
dity of the scheme struck down that part 
as invalid and held it to be severable. 
The note in the present scheme is of a 
very similar nalure and any alteration in 
the number of buses and their frequency 
on the route will undoubtedly effect an 
alteration in the scheme and be contrary 
to the provisions of Section 68~E. 


3. --This matter was again consi- 
dered by their Lordships of the Supreme 
Court in Aswathanarayana v. State of 
Mysore, AIR 1965 SC 1848. That was a 
case in which the scheme provided for a 
maximum and minimum number of vehi- 
cles and the frequencies to be put into 
service according to the exigencies of the 
traffic and it was contended on the 
strength of the above-noted case from 
Andhra Pradesh that such a variation 
was invalid. Their Lordships distin- 
guished the mavter end observed at page 
1854, col. 1, paragraph 8, as follows :— 


“In that case the scheme provided 
for an exact number of trips and an exact 
number of velhxcles. Rule 5 however 
permitted frequency of services to be 
varied. It was in these circumstances 
that the rule was held ultra vires Sec- 
tion 68-E. But where the scheme itself 
provides for a minimum and maximum 
number of vehicles end trips there is no 
question of its being violative of Sec- 
tion 68-E. We are therefore of opinion 
that the provision of minimum and maxi- 
mum. number of vehicles and trips in the 
scheme as approved is not against the 
provision of Section 68-C as the section 


> does not require that only an exact num- 


ber of vehicles and trips for each route 
must be notified in the scheme.” 


4, In the present scheme, there is 
no provision for such a maximum and 
minimum number of vehicles and trips 
for each route. This case is, therefore, 
covered by the principle laid down in the 
case from Andhra Pradesh, AIR 1961 SC 
82 (supra) and bove quoted provision in 
the scheme is illegal and ineffective. 


5. In view of this exposition . of 
law, the position is that the applications 
of the petitioner for grant of extra tem- 
porary permits were not applications; in 
pursuance of the schemes and that not 
being so, the Regional Transport Autho- 
rity was entitled to treat the applica- 
tions as being under Chapter IV of the 
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Motor Vehicles Act and could exercise all 
che powers which the Regional Trans- 
dort Authority has in the matter of grant 
iof temporary permits to any applicant. 
=t may be observed at this place that 
while exercising these powers the Re- 
Zional Transport Authority has to keep 
mim mind that even temporary permits 
over a route which is for exclusive main- 
Tenance by the State Transport Under- 
caking can only be granted to the State 
Transport Undertaking, and temporary 
Dermits on routes cf conjoint operation 
zen be granted to any party according to 
she need and convenience of the public. 
it may not be cut of place to observe here 
chat facility for the public may require 
shat a permit granted to the State Trans- 
Sort Undertaking on a route of exclusive 
operation may be extended over a route 
DÊ conjoint operation also so as to avoid 
a break in service to the public. On a 
zonsideration of all the relevant 
matters, it is within the jurisdiction of 
the Regional Transport Authority to 
srant a temporary permit according to 
law to any applicant. In the present case, 
the Regional Transport Authority has 
found as a fact that there was no tem- 
porary need in existence and it was, 
therefore, within its authority to dismiss 
the applications on that ground. 


6. We, therefore, see no force in 
this petition ‘and dismiss it. Parties will 
bear their own costs. The outstanding 


amount of the security deposit shall be 
refunded to the petitioner. 


Writ petition dismissed. 
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(V 53 C 23) 


BISHAMBHAR DAYAL C. J. AND 
G. P. SINGH J. 


The Municipal Council Raigarh, Peti- 
tioner v. Pahawa Trading Co., Raigarh 
and others, Respondents. 


Misc. Petn. No. 379 of 1966, D/- 21-4- 
1970, to quash orcer of State of M. P. 
(Local Govt. (Urban) Dept.), D/- 4-1-1966. 


Municipalities — C. P. and Berar 
Municipalities Act (2 of 1922), S. 66 (2) 
— Imposition of Octroi — Modification of 
maximum rate fixed by earlier rule — 
Mode. 


Government . by framing another 
tule alter the maximum rate of Octroi 
fixed by an earlier rule — Municipality 
submitting proposal for change in rate 
and draft rules for sanction to Govern- 
ment after following procedure pres- 
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eribed for first imposition — Rules 
published in Gazeztes after sanction by 
Government must be taken to have modi- 
fied the maximum rate fixed by earlier 
rule — Absence of express reference in 
the rule to sub-sec. (2) of Sec. 66 dces 
not deprive it of its efficacy — The rule 
having been made by the Government 
must be referred to all the enabling 
powers vesied in it: AIR 1964 SC 264 & 
AIR 1964 SC 1329, Rel. on. (Para 7) 


Cases Heferred: Chronological Paras 
(1964) AIR 1964 SC 264 (V 51) = 

1964 (1) Cri LJ 156, Abzal Ullah 

v. Stete of Uttar Pradesh 
(1964) AIR 1964 SC 1329 (V 51) = 

(1954) 6 SCR 857, Hukumchand 

Mills Ltd. v: State of M. P. 7 


J. V. Jakatdar, for Petitioner; Y. S. 
Dharmadhikari; for Respondents Nos. 1 
to 7. 


SINGH J.:—This petition under 
Article 226 of the Constitution involves 
the validity of imposition of octroi by 
the Municipal Council, Raigarh, the peti- 
tioner, on unhydrogenated oils at the 
rate of 75 paise per tin of four gallons- 
This imposition, which was in superses- 
sion of previously sanctioned rate, was 
sanctioned by the State Government 
under Notification No. 121-U-XVIII of 
27th April, 1960. The notification which 
is exhibited as Annexure A- in so far as 
it is relevant reads as follows: 


“(Madhya Pradesh Gazette, dated 3 
June 1960) Local Government (Urban) 
Department Bhopal, the 27th April 1960- 
Vaisakha 7, 1882 No. 121-U-XVIII — In 
exercise of the powers conferred by sub- 
sections (5) and (7) of Section 67 of the 
Central Provinces and Berar Municipali- 
ties Act, 1922 (2 of 1922) and in super- 
session of the rules sanctioned under the 
Local Self-Government (Municipal) De- 
partment of the former Government of 
Madhya Pradesh Notification No. 893-226- 
M-XIII, dated the 22nd February 1951, 
the State Government hereby sanctions 
the following rules for the imposition of 
an Octroi-tax within the limits of the 
Raigarh Municipality under clause (e) of 
sub-section (1) of Section 66 of the said 
Act, the same having been previously 
published as required by sub-section (3) 
of Section 68 of the said Act. 


These rules shall come into force 
with effect from the date of their publi 
cation in the “Madhya Pradesh 
Gazette.” 


RULES 
1. Octroi shall be ordinarily levied on 
commodities including in the following 
classes and specified in the schedule 
hereto annexed and at the rates herewith 
entered : 
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Class I: Articles of food or drink or 
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use for men or animals 


PS WK Rm % Ke 
“Schedule of Goods Hable to Octroi duty in Raigarh Municipality 
Name of Cartload Head Kawad Animal Motor Ad valo- Alterna- 
articles drawn by  loac load load truck rem rate tive rate 
two i ; load percent. per 
animals maund 
a) {2) {34 (4) (5) (8) (9) (8) 
Rs. np. Rs. np. Rs. ap, Rs. np. Rs. np. Rs. np. Rs np, Rs. np- 
Class I— Articles of foods or 
drink or use for 
men or animals. . 
by R R pi Dx] 

5. All kinds of unperfumed ove ose woe ove one Bed 0.75 per 
country oils except tin O 
mineral oils not provid- four 
edelsewhere including gallons. 
easter oil. 

8. Vegetable ghee hydro- ne eee oe oes one 8.12 pa 
genated oil and solidified 
ghee. P 
2. The events that led to «his and the Council was directed to refund 


petition are that the respondents Nos. 1 
to 7, who were assessed to octroi on un- 
hydrogenated oil at the rate of 75 pzise 
per tin in accordance with the above noti- 
fication, appealed to the Sub-Divisicnal 
Officer, Raigarh under Section 83 (1) of 
the C. P. and Berar Municipalities Act, 
1922. The grievance .of the respondents 
in these appeals was that the Council was 
not authorised to impose octroi-tax in 
respect of unhydrogenated oils in excess 
of 25 paise (4 annas) per maund, which 
was the maximum rate fixed under a 
rule made by the State Government in 
exercise of its power conferred by Sec- 
tion 66 (2) of the Act. 


This rule which was published under 
Notification No. 1584-1661-M-XIII daied 
29th April, 1950 is as under: 


“Octroi tax shall not be imposed on 
any article specified in column (2) of zhe 
table below at a rate in excess of the rate 
specified in the corresponding entry in 
column (3) thereof :— 


TABLE 


Serial No. Name of article Rate 
(09) (2) (3) 
* 
Rs. a p. 
* * 
5. Oils (vegetable) not 0 4 O per maund.” 
hydrogenated. j 


. The Sub-Divisional Officer on -th 
August, 1962 dismissed the appeals fied 
by the respondents Nos. 1 to 7, who tten 
went up in revision to the State Govern- 
ment under Section 83 (1-A) of the Act. 
These revisions, which were 50 in num- 
ber, were allowed on 4th January, 1936. 
The State Government held that ‘the 
Council was not authorised to levy octzoi 
on unhydrogenated oils in excess of the 
maximum limit of 25 paise per matnd 


to the respondents the amount ‘of octroi 
collected in excess of the aforesaid rate. 
The Council then filed this petition under 
Art. 226 of the Constitution for issuance 
of a writ in the nature of certiorari to 
quash the orders of the State Govern- 
ment passed in the said revisions. 


3. Shri J. V. Jakatdar, the learned 
counsel for the petitioner has raised 
before us the following three conten- 


tions :. 

(A) The authorities functioning under 
the Act, including the appellate and re- 
visiona] authorities, had no jurisdiction to 
decide upon the validity of the rate of tax 
imposed by notification Annexure A-1; 

(B) the notification (Annexure A-1) 
by virtue of Section 67 (8) was by itself 
conclusive evidence that the tax had been 
imposed in accordance with the provi- 
sions of the Act and was not open to 
challenge on the ground that the tax im- 
posed was in excess of the maximum 
limit fixed by a rule made under Sec. 66 
(2); and 

(C) the notification (Annexure A-1) 
was also a rule made by the State Gov- 
ernment and in so far as it permitted the 
imposition of octroi in excess of the 
maximum rate fixed by the earlier rule 
made under Section 62 (2), it must be 
taken to have amended or repealed the 
same. 


4. As we are accepting the third 
contention raised by the learned counsel, 
we have not found it necessary to express 
any opinion on the first two contentions. 


5. The subject of imposition, as- 
sessment and collection of taxes relevant 
for the purposes of this petition was 
governed by the provisions contained in 
Chapter IX of the C. P. and Berar Muni- 
cipalities Act, 1922. Sub-section (1) of 
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Section 66 authorised a Municipal Com- 
mittee, subject to other provisions con- 
tained in Chapter IX, to impose in the 
whole or in any. part-of the Municipality 
any of the taxes enumerated in clauses (a) 
to (p) of the sub-section. Octroi was in- 
_ cluded in clause (e) as one of the taxes 

which could be imposed. Sub-section (2) 


‘of Section 66 empowered the State Gov-- 


vernment by rules made under the Act 
to regulate the imposition of taxes and 
“impose maximum amounts of rates for 
any tax.” By virtue of the provisions 
contained in sub-section (4), a committee 
was empowered to abolish the taxes men- 
tioned in clauses (a} to (m) (which includ- 
ed octroi) and to vary the amount of rate 
of such taxes “within the limits imposed 
by sub-section (2). The procedure for 
imposing taxes was contained in Sec. 67 
and the procedure for abolishing or vary- 
ing taxes was contained in Section 68. 
Section 71 empowered the State Govern- 
ment to make rules regulating the asséss- 
ment of taxes and for preventing evasion 
of assessment. Rules regulating the im- 
position. of taxes were framed from time 
to time from 1924 to 1926 and they are 
contained at page 230 of the M. P. 
Municipal Manual ee i 


6. The only ground on which the 
notification (Annexure A-1) was held to 
be invalid by the State Government was 

that the altered rate of octroi fixed by 
' this notification was in excess of the 
maximum rate sanctioned under Sec. 66 
(2) and the notification thus contravened 
Section 66 (4) which permitted the varia- 


tion of the rate of tax within the ai 


imposed under Section 66 (2). 


. oe The Municipal Council had filed 
in this case along with a supplementary 
affidavit, Annexures 6 to 10, which go to 
show that in’ making: proposals for 
changes in the rates of octroi levied on 
different commodities, including unhy- 


drogenated oils, the procedure - that was’ 


followed from beginning to end was as re- 
quired by the rules for the first imposi- 
tion. In a special meeting held on 9th 
May, 1958 a resolution was passed for 
imposition of octroi according to the new 
rates; draft rules containing the amend- 
ed rates were also passed in this meeting; 
the proposals and the draft rules were 
sent for publication to the Government 
and were published in the Government 
Gazette and objections. were invited; some 
objections were received, which were 
considered. again in the special meeting 
dated 26th November, 1959; the proposals, 
the rules, the objections and the final 
decision were then sent to the State Gov- 
ernment for sanction; the State Govern- 
ment, as already stated, by the notifica- 
tion (Annexure A-1), sanctioned the pro- 
Posals as also the draft rules and the 
rules were published along with the noti- 
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fication in the Gazette and came into 
force from the date of publication. 


The rules after they were sanction~ 
ed by the State Government and publish- 
ed under its authority became rule made 
by the State Government. Rule 1 of these 
rules imposed octroi on unhydrogenated 
oils at the rate of 75 paise per tin of four _ 
gallons. The maximum rate for imposi- - 
tion of octroi was prescribed by the State 
Government under a rule made by it in 
exercise of power conferred by Section 66 
(2). That rule we have already quoted. 
As rule 1 in Annexure A-1, which wase 
sanctioned in 196), was in conflict with 
the rule made in 1950 relating to maxi- 
mum. rate, the earlier rule must be taken 
to have been modified in so far as the 
petitioner Municipality was concerned. 

It is no doubt true that the earlier 
rule was made under Section 66 (2), 
whereas the rule contained in Annexure 
A-1 did not contain that label. But the 
efficacy of a rule does not depend upon 
the label that it carries. As the autho- 
rity to impose a maximum limit was in 
the State Government, which could be 
exercised by framing a rule, the State 
Government could also by another rule 
alter, modify or remove the restriction. 
Though the new rule contained in An- 
nexure A-1 made in 1960 did not refer to 
Section 66 (2), but as it was made by the 
State Government itself, it must be re- 
ferred to all the enabling powers vested 
in the State. Government. 


There is a presumption in.favour of 
the validity of subordinate legislation 
and, therefore, the exercise of power of 
making subordinate legislation is, if possi- 
ble, referable to a power which confers 
validity upon it; (see, Afzal Ullah v. State 
of Uttar Pradesh, AIR 1964 SC 264 and 
Hukumchand Mills Ltd. v. State of M. P., 
AIR 1964 SC 1329). On thes= principles, 
it must be held that the rule imposing 
octroi at the rate of 75 paise in so far as 
it contravened an earlier rule, made by 
the State Government under Section 66 
(2), was effective under that very provi- 
sion and had the effect of modifying the 
earlier rule to that extent. The fetter on 
the power of the Municipal Council toim- 
pose octroi not in excess of a particular 
rate was created by a rule made by the 
State Government. That fetter was remov- 
ed when the State Governmentitself sanc- 
tioned and made another rule imposing 
octroi in excess of the limit fixed by the 
earlier rule as proposes by the Municipal 
Council. 


In this view of the matter, If was 
not open to the State Government to 
hold that the new rule contravened the 
earlier. rule by which a maximum Hmit 
as to rate of octroi was fixed. The learn- 
ed counsel for the respondents realised 
this difficulty and argued that the rule in 

exure A-1 was not really a rule, but 
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a mere sanction of a proposal. In oar 
opinion, this argument must be rejected. 
On the face of it the authority of the 
State Government for the levy of octroi 
at the rate of 75 paise was in the shape 
of a rule. Even the notification speaks of 
sanctioning of “the following rules for me 
imposition of octroi tax”. The language 
of the notification and the form and shape 
of the rules do not leave any manner of 
doubt that the rules were real-rules made 
by the State Government and not merely, 
sanction of the proposal to levy octroi. 


In this context it must be kept in 
‘View that according to the rules at 
page 230 of the Municipal Manual, whan 
proposals for imposition of a tax are sent 
to the Government, the Municipal Com- 
mittee is also required to send draft rulzs. 
Thus, the procedure of imposition of a 
tax with the sanction of the State Gcv- 
ernment itself contemplates making of 
rules by the State Government incer- 
porating the tax. In this background, 
there can hardly be any doubt about the 
character of rules contained in Annextre 
A-1. These rules, though initially pro- 
posed by the Municipal Committee, were 
rules made by the State Government 
under its own authority. They had, there- 
fore, the effect of modifying the mazi- 
mum limit of rate of octroi contained in 
the earlier rule made in 1950 under Sec- 
tion 66 (2). In our agree the rules in 

exure A-I were and were 
wrongly held to be invalid by the State 
Government. 


8. The petition is allowed. The 
order of the State Government in revi- 
sion No. 8959. of 1964 (Annexure A-5) aad 
the orders in 49 other connected revision 
applications particularised in the seke- 
dule attached to the order (Annexure 
A-5) are hereby quashed. Having regard 
to the circumstances of the case, there 
will be no order as to costs. The amount 
of security deposit shall be refunded to 
the petitioner. 


Petition allowed. 
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Kumari Kiran Jain, Petitioner v. 
Board of Secondary Education, M. 
Bhopal through its Secretary, Respcn- 
dent. 

_ Misc, Petn. No. 363 of 1970, D/- 6-71- 
1970. 

Education — Board of Secondary 
Education (Madh. Pra.) Regulations 141, 
140 — Candidate appearing in 1969 at 
examination failing in Physics subject — 
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Kumari Kiran v. Board, Secondary Education 


_ [Prs. 1-34. M. P. 85 
In 1969 that subject had only theory 
papers — In 1970 examination that sub- 
ject was bifurcated in theory and practical 
papers — Failed candidate allowed to 
take examination im that subject both in 
theory and practice in 1970 — Reg. 141 
has no appličation to such candidate — 
Only Reg. 140 applies —. Candidate must 
be allotted marks both in theory and 
practical tesis — Judging such candidate 
only on theory papers is unjust. 

(Paras 3, 6) 


J. S. Verma with P. C. Naik, for 
Petitioner; Rameshwar Prasad Verma, for 
Respondent. 


BISHAMBHAR DAYAL C. J.: This 
fsa petition by Kumari Kiran Jain who. 
appeared in the High Schook Certificate 
Examination, conducted by the respon- 
dent, Board, originally in the year 1969 
in Biology group. She failed in two sub- 
jects — Elementary Mathematics and 
Physics. She was allowed to appear in 
the supplementary examination in 1969. 
She appeared in that examination, but 
passed only in Elementary Mathematics 
and again failed in Physics. Therefore, 
she was allowed to appear along with 
the regular candidates in the examina- 
tion held in the early part of 1970. In 
the examination held in 1970 practical 
examination in Physics had also been 
introduced and, therefore, she appeared 
both in theory and practical examina- 
tions. In 1969 no practical test was taken 
and the candidates were examined in 
Physics in two papers of theory only of 
50 marks each. When the result of 1970 
examination was declared, the marks 
received by the petitioner only in the 
two theory papers of 35 marks each were 
shown. in the mark-sheet and the marks 
secured by her in practical test were not 
shown there. On that basis she was 
declared to have failed. She consequent- 
ly filed this writ petition, alleging that 
she was entitled to get her. result declar- 
ed after adding the marks she received 
in the practical test also in which she 
had appeared, 


2. The contention on behalf of 
the petitioner is that since she had failed 
in the subject of Physics and there was 
at that time no bifurcation of the exa- 
mination into theory and practical, she 
must be deemed to have failed in the 
whole subject of Physics and not in any 
part thereof. Consequently in the exa- 
mination of 1970 she appeared in the 
whole subject as it was examined then 
and was entitled to receive credit for all 
the marks received in the whole subject, 


3. On behalf of the respondent 
Board the contention in reply is that 
since in 1969 the examination was only 
in theory and there was no practical exa- 
mination, in 1970 also her examination in 
theory alone was relevant and the marks 


82 M. P. [Prs. 3-7] Kumari Kiran v. Board, Secondary Education 


she received in practical examination 
could not be added to see whether she 
had passed in the subject. For this conten- 
tion reliance is placed on Regulations 
Nos. 140 and 141 of the Board, which are 
as under :—~ 


“140. Candidates shall be declared to 
have passed the Examination, if they 
secure 33 per cent of the marks in the 
subjects in which they appear at the 
supplementary Examination. No division 
par however, be awarded to such candi- 

ates.’ 


“141. Candidates who failed either in 
the theoretical or practical part of a 
science subject shall be required to pass 
» only in the part.in which they have fail- 
ed. The minimum pass percentage shall 
be the same as in the case of candidates 
appearing in all subjects.” 


Learned counsel appearing for the Board 
contended that according to the above- 
quoted Regulation No. 141, the petitioner 
having failed in theory papers was entitl- 
ed to appear only in theory papers in 
the supplementary examination. We are 
unable to agree with this contention. 
Regulation No. 141 applies only to those 
candidates who had originally appeared 
in subjects which had been bifurcated 
into theory and practical examinations. 
Where a candidate is not originally exa- 
mined in theory and practical examina- 
tions Regulation No. 141 can have no ap- 
plication. It is only when a candidate 
has been examined both in theory and 
practice and failed in one of the two that 
_the candidate will have to appear in that 
part in which the candidate had failed. 
But in the present case the petitioner was 
originally not examined in theory and 
practice both. When she was examined 
there were two theory papers only of 50 
marks each. The whole subject carried 
100 marks and she had to obtain 33 
marks out of 100 in order to succeed. In 
1970 the method of examination was 
altered and the two theory papers were 
of 35 marks each and there was a practi- 
cal examination of 30 marks. Naturally, 
when the candidate appeared in 1970 exa- 
mination along with regular candidates 
and received papers of 35 marks only, she 
was bound to think that she was to ap- 
pear in the practical examination also, so 
that she appears in the whole subject 
carrying 100 marks. There was nothing 
wrong in that line of thinking and it was 
on that basis that she seems to have been 
permitted by the Principal in charge of 
the examination centre to appear in the 
practical test also. Regulation 140 only 
applies. 


4. Learned counsel appearing for 


the Board has drawn our attention to the 


Resolution of the Board dated 9th Decem- 
ber 1969 in which in paragraph 4 it has 
been said that the candidates who have 
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failed in 1969 will be examined in the 
supplementary examination according to 
the same prospectus which prevailed in 
1969 and it will not be necessary for them 
to appear in the practical examination 
although it may have been introduced in 
1970. It is significant to note here that 
even in this resolution it is not said that 
the candidates will not be allowed to ap- 
pear in the practical examination. This 
resolution was circulated to the Principals 
in charge of the examinations in March 
1970 i. e. shortly before the actual holding 
of the examination. In paragraph 7 (f) 
there was a direction that those candi- 
dates who were appearing for supple- 
mentary examination in subjects in which 
practical examination has been introduc- 
ed in this year will appear only in the 
theory papers in those subjects. In this 
direction also there is no prohibition 
against permitting a candidate to appear 
in the practical examination. 

5. It may also be noted that no 
separate papers were set for those candi- 
dates who were to appear in the supple- 
mentary examination according to 1969 
prospectus, so that the papers given to 
them might have carried 50 marks each 
showing that by solving those papers the 
candidates would exhaust the whole sub- 
ject. The rules and the directions issued 
by the Board were not very clear and 
were not specific that the candidates could 
not appear in the practical test and that 
the marks obtained in practical test were 
wholly irrelevant and could not be added 
to the marks obtained by the candidates 
in theory papers. 


6. It was also contended by the 
learned counsel appearing for the Board’ 
that whether the papers were of 70 merks 
or of 100 marks would not make any dif- 
ference, for the candidate would pass at 
33% whatever be the total marks assign- 
ed to the papers. We are unable to agree 
with this line of reasoning. When marks 
are awarded to a candidate for each ques- 
tion it is very material to see what marks 
have been assigned to each question. In 
a case in which there is a practical exa- 
mination also the standard of marking is 
different from that in which there is. no 
practical examination and the ability has 
to be judged only upon the papers in 
theory, and in such a case it would be 
unjust for some candidates to exhaust 
the subject on the two theory papers 
alone when others are being examined in 
theory and practice both. It is just and 
proper that candidates examined in the 
same subject and same papers be placed 
in the same position so that the standard 
of giving marks may be the same and all 
the candidates may be placed in the same 
position for their success and failure. 


¥ Considering all the circum- 
stances we are of opinion that the rules 
and regulations under which the exa- 
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mination of 1970 was held, the. whole 
subject of Physics consisted of 100 marks 
including practical examination also and 
there being no clear prohibition for the 
candidates appearing in the supplemen- 
examination for appearing in the 
practical test, it is just and proper that 
the marks obtained by the petitioner in 
practical examination should be added to 
the result and then her result declared. 
8. We consequently allow this 
petition, set aside the result declared for 
the petitioner and direct the Board to 
reconsider the matter and declare the 
result after taking into consideration the 
marks obtained by her in the practical 
examination. Parties will bear their own 
costs. The amount of security deposited 
by the petitioner shall be refunded to 


er. 
Petition allowed. 





AIR 1971 MADHYA PRADESH 83 
(V 58 C 25) 
SHIV DAYAL AND 
S. M. N. RAINA, JJ 

Mahendra Singh, Applicant v. The 
Collector, Gwalior and others, Opposite 
Parties. 

Misc. Petn. Case No. 145 of 1970, D/- 
7-10-1970. 

(A) Panchayats — M. P. Panchayats 
Act (7 of 1962), Ss. 19 (2) and 21 — M. P. 
Panchayat Rules, R. 80 (as amended in 
1967) — Newly elected Panchas enter 
upon their office with effect from date of 
first meeting of Gram Panchayat fixed 
under Section 21 read with Section 19 (2) 
~~ Their entering office is not dependent 
upon notification of their election — 
Notice of election of Panchas put on 
notice board of Panchayats office, suff- 
cient compliance with R. 80 — They are, 
therefore, competent to move no-confi- 
dence motion against Sarpanch. 


First meeting under Section 19 (2) of 
the Açt is that meeting which is held 
under Section 21 and it must be held 
within one month of the date on which 
meeting under Section 19 (1), is held and 
members are co-opted. ‘Declaration’ of 
result of election under Section 19 (2) is 
different from ‘notification’ of the elec- 
tion under Section 20. Time limit is not 
provided for notification. (Paras 9 to 14) 


(B) Panchayats — M. P. Panchayats 
Act (7 of 1962), Ss. 24 (2) and 2 (xxv) — 
Meeting for passing no-confidence against 
Sarpanch presided over by Naib Tahsil- 
dar appointed by prescribed authority is 
not defective. 


Where Naib Tahsildar appointed by 
District Panchayat and Welfare Officer 
who was prescribed authority under Sec- 
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tion 2 (xxv) by virtue of Notification 
No. 2269-5354-XVIII-P. R. D/- 3-6-1967 
presided over the meeting of Panchas at 
which no-confidence motion was passed, 
the meeting was not defective. 

(Para 18) 


(C) Panchayats — M. P. Panchayats 
Act (7 of 1962), Section 24 — Rule 3 of 
Rules framed thereunder, (1964) — 
Notice of motion of no-confidence — 
Reason that ‘Panchas have no-confidence 
n Sarpanch sufficient compliance with 


es. 

Though the prescribed form employs 
the expression “for the following rea- 
sons,” there is no section or rule of the 
Act which provides for the reason on 


which motion for no-confidence can be ” 


moved. A notice of motion of no-confi- 
dence, though not given in any printed 
form, unequivoclly stating proposal to 
move no-confidence motion against Sar- 
panch for the reason that panchas had no 
confidence in him, was sufficient com- 
pliance with Rules. (Para 16) 


S. K. Dube, for Applicant; Swami 
Saran, for Opposite Parties. 

SHIV DAYAL, J.:—This is a petition 
under Article 226 of the Constitution for 
quashing the proceedings of the meeting 
of the Gram Panchayat, Parsen, District 
Gwalior, in which a resolution of no- 
confidence was passed by the Gram 
Panchayat against the petitioner, the 
Sarpanch of that Panchayat. 

2. The petitioner was elected Sar- 
panch in the year 1964 under the M. P. 
Panchayats Act. 1962. In the new elec- 
tions which were held in June and July 
1970, he was again elected a Panch and 
in the first meeting of the Gram Pancha- 
yat which was held on August 4, 1970, he 
was again elected Sarpanch. 


3. On August 21, 1970 a few 
Panchas gave a notice to the Secretary of 
the Gram Panchayat of their desire to 
move a motion of no-confidence against 
the petitioner. The Secretary then con- 
vened a meeting of the Gram Panchayat 
for the purpose of Section 24 of the Act. 
On September 18, 1970, a meeting was 
held and the motion cf no-confidence was 
passed by all the 11 members who were 
present and who voted. 

4, It is contended by the peti- 
tioner that the Panchas who gave notice 
of their desire to move the motion of no- 
confidence were not competnt to give 
such a notice inasmuch as though they 
were elected in the new election of 1970, 
their election had not been notified with- 
in the meaning of Rule.80 of the Rules 
framed under Section 12 of the Act. 

5. Section 11 of the Act provides 
for the constitution of the Gram Pancha- 
yat, which is to be composed of elected 
members and members co-opted or ap- 
pointed under sub-section (3), (5) or (7) 
of that section. 
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6. Section 12 of the Act enacts 
that the election and co-option of Panchas 
of a Gram Panchayat shall be in accor- 
dance with rules made under the Act. 
The rules were made and published by 
the Government under, Notification 
No. 167-646-XVIII-R, dated July 29, 1963. 
in the M. P. Rajpatra (Part I) dated 
August 9, 1963, at page 593. 

7. Section 18 wf the Act runs 
thus :-— 

“The Panchas of a Gram Panchayat 
shall, save as otherwise provided in this 
Act, enter upon their offices with effect 
from the date of the first meeting of the 
Gram Panchayat fixed under sub-sec. (2) 
of Section 19 and hold office for a term 
“ of five years: 

Provided that the term of office of 
the outgoing Panch shall be deemed to 
extend to and expire on *he day preced- 
ing the date of the first meeting of the 
succeeding Gram Panchayat under sub- 
section (2) of Section 19: 

Provided further that: the State Gov- 
ernment may, by notification, extend the 
term from time to time for a total period 
not exceeding one year in the aggregate.” 

8. It is enacted in Section 19 (1) 
as follows :— 

“19 (1) The prescribed authority 
shall, with the prior approval of the 
Collector as soon as may he after every 
general election, call a meeting of the 
elected members for the purpose of co- 
opting members as required by Sec. 11, 
if necessary, and all provisions contained 
in this Chapter shall, regarding meeting 
of the Gram Panchayat, as far as may be, 
apply in respect of the said meeting.” 
This sub-section is followed by sub-sec- 
tion (2) which reads thus :— 

(2) The first meeting shall be held 

within one month of the date on which 
the election, appointment or co-option, as 
the case may be, whichever was 
declared.” 
It is quite. clear from sub-section (2) that 
after the election and co-option of the 
Panchas, a meeting of the Gram Pancha- 
yat has to be held within one month of 
the date on which the co-option was 
declared. 


9. Tt is then enacted in Section 21 
si— 
“21. (1) Every Gram Panchayat shall 
at its first meeting elect from amongst its 
membersa Sarpanch and an Up-Sarpanch. 


(2) If the Gram Panchayat fails to 
elect a Sarpanch and an Up-Sarpanch in 
accordance with this section, the Collec- 
tor may by order, direct the Gram 
Panchayat to elect the Sarpanch or the 
Up-Sarpanch within the period specified 
therein and on failure of the Gram 
Panchayat to do so, appoint any person 
eligible under sub-section (1) to fill the 
vacancy. 
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(3) The State Government may make 

rules for regulating the mode and time 
of election or appointment of the Sar- 
panch and the Up-Sarpanch.” 
Now it is quite clear from these provi- 
sions that the “first meeting” within the 
meaning of Section 19 (1) is that meeting 
which is called “of all the elected mem- 
bers” for the purpose of co-opting mem- 
bers as required by Section 11, but the 
“first meeting” within the meaning of 
sub-section (2) of Section 19 is that meet- 
ing of the Gram Panchayat which is held 
under Section 21 and it must be held 
within one month of the date on which 
the meeting under Section 19 (1) is held 
and members are: co-opted. 


. 10. Section 20 of the Act ‘provides 
for notification in these terms :— 

“Every election, appointment and co- 
option of a Panch, Sarpanch and Up- 
Sarpanch shall be notified by the Collec- 
tor in the prescribed manner.” 

Section 19 (2) employs the word “declar- 

ed” while Section 20 “notified”. Reading 
the, two provisions side by side and in 
contrast to each other, it is abundantly 
clear that “declaration” of the result of 
election is different from “notification” of 
an election. Section 20 which provides 
for notification of an election, although 
lays down that the notification must be 
in the prescribed manner, but it does not 
provide for the time when the notifica- 
tion is to be made. . It may be made im- 
mediately or later on. The manner pres- 
cribed for the notification is provided in 
Rule 80 of the Rules framed under Sec- 
tion 12 of the Act. 


1i. In the light of the provisions 
we have quoted above, Section 18 must 
be read to mean that the Panchas enter 
upon their offices with effect from the 
date of the first meeting; of the Gram 
Panchayat fixed under Section 19 (2), or, 
in other words, under Section 21. With 
effect from that date the Panchas enter 
upon their offices automatically.. Their 
entering upon their offices is not depen- 
dent upon the notification of their elec- 
tion under Section 20. This is further 
reinforced by the proviso to Section 18 
that the out-going Panchas continue to 
hold office upto the “day preceding the 
date of the first meeting” fixed under 
Section 19 (2) or held under Section 21. 

12. ` In the present case, therefore, 
the newly elected Panchas entered upon 
their office on August 4, 1970, when the 
first meeting within the meaning of Sec- 
tion 21 was held. 


13. That apart, the election of 
the Panchas was notified by the Collec- 
tor by affixing a notice on the Notice 
Board in the office of the Gram Pancha- 
yat. This fact is not in dispute. The con- 
tention for the petitioner was that the 
Notification by itself did not satisfy the 
a aaa of R. 80 of the Rules fram- 
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ed under Section 12, which rule prov.des 
for the manner of notifying election, co- 
option, appointment, ete., which initially 
read thus :— 

"80. Manner of notifying election, co- 
option and appointment etc. — Every 
election, co-option and appointment cf a 
Panch of a Gram Panchayat or a Sar- 
panch and an Up-Sarpanch shall be roti- 
fied by the Collector in the following 
manner :— 

(a) The names of all elected, co-opted 
and appointed Panchas of a Gram 
Panchayat and of a Sarpanch and an Jp- 
Sarpanch together with their permar.ent 
addresses and in relation to the elected 
Panchas also the names of the wards from 
which they are elected shall be publish- 
ed in the ‘Madhya Pradesh Gazette’.” 

(b) The Collector shall also publish 

the names of persons referred to in 
clause (a) (together with their permarent 
addresses and in relation to the elected 
Panchas the names of the wards from 
which they are elected) by affixing a 
notice on the notice board in his office and 
the Janpada Panchayat concerned.” 
In the M. P. Local Acts by T. C. Shrivas- 
tava Vol. 7 (1966 Edition) at page 5019; 
and also in the Local Acts by R. K. 
Pandey, Vol. V (1966 Edition) at p. 4)11, 
this rule is printed as above. This rule 
was subsequently amended and clause (a) 
was deleted. The petitioner’s conten-ion 
was that this amendment was  invelid. 
The argument was based on the assump- 
tion that the amendment had been made 
by the Government by mere issuance of 
a letter to all Collectors but witkout 
publication of the amendment in the 
M. P. Gazette. It was with some efort 
that the gazette notification became avail- 
able. The amendment is published in 
the M. P. Rajpatra dated October 6, 1967, 
Part II, page 535, under Notification 
No. 380-20-XVIII-P. R. 67. Under the 
amended rule, the prescribed manner in 
which an election, co-option and appoint- 
ment is to be notified, is the one aid 
down in clause (b) above. 


14, Thus, there is no substance in 
the contention that the newly elected 
Panchas were not competent to move the 
motion of no-confidence because their 
election had not been notified. We heve, 
firstly, held that the newly elected 
Panchas enter upon their office as son 
as the first meeting is held under Sec. 21, 
read with Section 19(2) of the Act and 
we have, secondly, held that the election 
of the newly elected Panchas was duly 
notified on August 11, 1970, as required 
by Section 20 of the Act. The notice of 
the motion was given on August 21, 1970. 
koa first contention is, therefore, reject- 
ed. 


15. It is then contended for the 
petitioner that the notice which was given 
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of the motion of no-confidence was not in 
accordance with the rules, firstly, because 
it was not in the form appended to the 
rules and, secondly, no reasons were 
stated why the Panchas had no-confidence 
in the petitioner. It is true that the 
notice of motion of no-confidence was not 
given on any printed form but there was 
substantial compliance as the notice un- 
equivocally stated that the signatories to 
that notice proposed to move a no-confi- 
dence motion against the Sarpanch. 

16. As regards the second objec- 
tion, the prescribed form no doubt em- 
ploys the expression “for the following 
reasons” but no section or rule of the 
Act has been placed before us which pro- 
vides for the reason on which a motion 
of no-confidence can be moved. In other 
words, a resolution of no-confidence can 
be passed just because 2/3rds of the 
Panchas present, vote in favour of the 
no-confidence motion. Therefore, the rea- 
son stated in this case that “the Panchas 
have no-confidence in the Sarpanch” was 
substantial compliance with the rules. 
The second contention is also rejected. 

17. The petitioner’s third conten- 
tion is that the meeting in which the 
resolution of no-confidence was passed 
was presided over by a person who had 
not been appointed by the ‘prescribed 
authority as required by the rules. Under 
Section 24 (2), a meeting in which a 
motion of no-confidence is to be discussed 
against the Sarpanch, shall not be presid- 
ed over by the Sarpanch but such meet- 
ing shall be presided over by an officer 
of the Government as the prescribed 
authority may appoint for that purpose. 
In the present case, the District Pancha- 
yat and Welfare Officer appointed the 
Naib Tahsildar to preside over the meet- 
ing. The contention of the petitioner 
was that such a meeting had to be presid- 
ed over by an officer of the Government 
appointed by the “Sub-Divisional Offi- 
cer” inasmuch as it was the ‘Sub-Divi- 
sional Officer who was the “prescribed 
authority” within the meaning of Sec- 
tion 24 (2). 

18. The expression “prescribed 
authority” is defined in Section 2 (xxv) 
of the Act as follows :— 

“2 (xxv) ‘Prescribed Authority’ in 
any provision of this act means such offi- 
cer or authority as the State Government 
may, by notification, direct to discharge 
the functions of a prescribed authority 
under that provision.” 

The Government by notification No. 197- 
152-XVII-Rules published in the M. P. 
Rajpatra dated October 12, 1962. Part II, 
page 607, appointed prescribed authorities 
under the different provisions of the Act. 
See M. P. Local Acts by T.C. Shrivastava 
(Vol. 7, 1966 Edn. page 4984) and M. P. 
Loca] Acts by R. K. Pandey (Vol. 5, 1966 
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Edn. at page 4011). Now, both these com- 
mentaries were published prior to the 
amendment of 1967. That notification 
was amended and superseded by Notifica- 
tion No. 2229-5354-XVIN-P.R. dated June 
, 1967, published in the M. P. Rajpatra, 
ated July 21, 1967, Part Il, page 474 
1967, Vol. IX, M. P. Law ‘Times at 
age 310). Now, under the new notifica- 
ion, the prescribed authority for the 
urposes of Secticn 24 (2) of the Act 
s the District Panchayat and Welfare 
fficer. In the present case, since the 
lection was held in 1970, the new noti- 











ppointed the Naib Tahsildar (an officer 
fî the Government) to preside over the 
ceting. Thus, there was no defect at 


19. The petition is dismissec. 
Parties shall bear their own costs. Tha 
outstanding amount of security deposit 
shall be refunded to the petitioner. 

Writ petition dismissec. 
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Tikamehand Sualalji Agrawal, Peti- 
tioner v. The Joint Registrar Co-operative 
Societies, M. P., Bhopal and others, Res- 
podents. 


noe Petn.-No. 15 of 1969, D/- 22-10- 


(A) Co-operative Societies — M. P. 
Co-operative Societies Act, 1960 (17 of 
1961), S. 67 (2) — Is not void as repug- 
nant to S. 30 Advocates Act — (Constitu- 
tion of India, Article 254). 

Section 67 (2) restricting the right of 
a litigant to be represented by a legal 
practitioner, is not void under Art. 2&4 
of the Constitution of India on the ground 
that the provision is requgnant to Section 
30 of the Advocates Act with respect to 
such right, when Section 30, Advocates 
Act has not yet been brought into force 
and is not in. operation. AIR 1964 SC 
1284 & 1896 AC 348 & ATR 1939 FC 74 & 
AIR 1956 SC 676 & AIR 1963 SC 1561, 
Relied on. (Paras 4, 5) 


(B) Co-operative Societies — M. P. 
Co-op. Societies Act, 1960 (17 of | 1961), 
Section 67 (2) — Is not invalid as con- 
ferring unfettered discretion on Registrar 
or his nominee — (Constitution of India, 
Art. 14). 


Right of representation by a legal 
practitioner, except when a person is 
charged of a criminal offence, is nota 
fundamental right. 
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other cust indicial authorities, in absence 
of any specific statutory provision, such 
a right is based on the law of agency and 
the principles of natural justice and a 
person can appoint a` lawyer to be his 
agent. The implied policy and object 
behind Section 67 is to avoid delay in 
deciding disputes and the Registrar acts 
in a quasi-judicial capacity. He cannot 
act arbitrarily. Discretion conferred is 
judicial and not administrative. The 
provision cannot, therefore, be said to be 
without any policy or guidance. (1968) 
2 WLR 1471, Rel. on. (Para 7) 
Cases Referred: Chronological Paras 
(1968) 2 WLR 1471 = (1968) 2 All 
ER 545, Pett v. Greyhound Racing 
Association Ltd. 7 
(1964) AIR 1964 SC 1284 (V 51) = 
ais 4 SCR 461, State of Orissa 
A. Tulloch & Co. 5 
uses) AIR 1963 SC 1561 (V 50) = 
(1964) 2 SCR 87, Municipal Coun- 
cil, Palai v. T. J. Joseph 5 
(1956) AIR 1956 SC 676 (V 43) = 
1956 SCR 393, Tika Ramji v. 
State of Uttar Pradesh 5 
(1939) AIR 1939 FC 74 (V 26) = 
1939 FCR 193, Shyamakant v. 
Rambhajan Singh 5 
(1896) 1896 AC 348 = 65 LJ PC 26, 
Attorney General for Ontario v. ` 
Attorney General for the Domi- 
nion 5 
K. R. Sethi, for Petitioner; K. K. 
Dube, Govt. Advocate, for Respondents 
Nos.:1 and 2. 


SINGH J.:—This is a petition under 
Article 226 of the Constitution for quash- 
ing the order passed by the Deputy 
Registrar, Co-operative Societies, Indore 
on March 20, 1968 and the order passed 
in revision. by the Joint Registrar, Co- 
oo Societies, Bhopal on August 1, 


2 . The relevant facts are that a 
dispute against the petitioner was re- 
ferred by the Kendriya Sahakari Up- 
bhokta Bhandar, Indore for adjudication 
to the Deputy Registrar. The petitioner 
made an application on March 20, 1968 
praying that permission be granted to 
him for being represented by an Advo- 
cate. He also prayed that he should be 
allowed to engage an Advocate for ins- 
pecting the record. This application was 
rejected by the Deputy Registrar on 
March 20, 1968. The petitioner then went 
up in revision which was dismissed by 
the Joint Registrar on August 1, 1968. 
These are the orders which have been 
aged by the petitioner in this peti- 

on. 

3. Section 67 (2) of the Madhya 
Pradesh Co-operative Societies Act, 1960, 
under which the impugned orders were 
passed reads as under: 


“Sec. 67 (2). No party shall be repre- 
sented at the hearing of the dispute by 
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any legal practitioner, except with the 
permission of the Registrar or his nemi- 
nee or board of nominees, as the zase 
may be: 


Provided that where the permission 
is so granted, the other party to the dis- 
pute shall be entitled to be represemted 
by a legal practitioner.” 


4. Learned counsel for the peti- 
tioner first contends that Section 67 (2) 
of the Madhya Pradesh Co-operative 
Societies Act, 1960 is repugnant to 3ec- 
tion 30 of the Advocates Act, 1961 and 
has, therefore, become void under Arti- 
cle 254 of the Constitution. Sectior. 30 
of the Advocates Act entitles an Advo- 
cate to practise as of right in all Courts 
and also before any tribunal or person 
legally authorised to take evidence, and 
the right to practise under this section is 
not expressly subject to any otherwise 
provision in any other law as was the 
case under Section 14 of the Bar Courcils 
Act, 1926. It is pointed out by the learn- 
ed counsel that the Registrar, his dele- 
gates and nominees in deciding a dispute 
under the provisions of the Co-operacsive 
Societies Act have, by virtue of Sec. 89, 
legal authority to take evidence end, 
therefore, they are persons before whom 
an Advocate has a right to practise with- 
out any restriction. The argument is that 
the restriction contained in Section 6° of 
the Co-operative Societies Act thet a 
party can only be represented by a legal 
practitioner when permission to that 
effect is granted by the Registrar conflicts 
with the right conferred upon an Advo- 
cate under Section 30 of the Advocates 
Act giving rise to inconsistency or re- 
pugnancy between the two provisions. 


5. The contention raised by the 
learned counsel proceeds upon the as- 
sumption that Section 30 of the Acvo- 
cates Act not oniy entitles an Advocate 
to practise as of right but also confers a 
right on a litigant to be represented by an 
Advocate in all proceedings arising before 
Courts or tribunals, or persons mention- 
ed in Section 30. Whether this assump- 
tion and contention of repugnancy based 
on it are correct or not would have re- 
quired some consideration but for the 
fact that the learned counsel is unable to 
satisfy us that Section 30 has b2en 
brought into force. The Advocates Act 
received the assent of the President on 
May 19, 1961. Section 1 (3) of this Act 
provides that it shall come into force on 
such date as the Central Governm=nt 
may, by notification in the official Gazecte, 
appoint and different dates may be ap- 
pointed for different provisions of this 
Act. We have not been shown any noti- 
fication of the Central Government by 
which any date has been appointed for 
coming into force of Section 30 of che 
Act. Thus, Section 30 is still not in 
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operation. Repugnancy between a Union 
Act and a State Act can arise when the 
Union Act evinces an intention to cover 
the whole field of the subject dealt with 
by the State Act. It is possible that the 
Union Act may cover the whole field 
giving rise to repugnancy, although 
statutory rules and orders have yet to be 
framed for giving effect to the policy of 
the Act; State of Orissa v. M. A. Tulloch 
& Co., AIR 1964 SC 1284 at p. 1292. But 
repugnancy cannot arise until the Union 
Act is actually brought into force in the 
State. In Attorney General for Ontario 
v. Attorney General for the Dominion, 
1896 AC 348, a provincial law of Ontario 
was challenged on the ground of repug- 
nancy to the Temperance Act of Canada, 
a dominion law, which, though extending 
to the province, had not been brought 
into force there. In rejecting the argu- 
ment of repugnancy, the Privy Council 
sai 


“Their Lordships can discover no 
adequate grounds for holding that there 
exists repugnancy between the two laws 
in districts of the province of Ontario 
where the prohibitions of the Canadian 
Act are not and never be in force.” 
(pages 369-370) 


The aforesaid observations were quoted 
with approval by Sulaiman, J.in Shyama- 
kant v. Rambhajan Singh, AIR 1939 FC 
74 at p. 83, which was in its turn ees 
upon by Bhagwati, J. in Tika Ramji 
State of U. P., AIR 1956 SC 676 at pp. 700 
& 703, and one of the principles that was 
deduced was that “repugnancy must exist 
in fact and not depend merely on a possi- 
bility.’ The width of this principle is 
open to doubt in view of certain observa- 
tions made in Municipal Council, Palai v. 
T. J. Joseph, AIR 1963 SC 1561 at p. 1566 
and AIR 1964 SC 1284 at pp. 1291-1292. 
The Privy Council case, however, is still 
an authority for the view that the ques- 
tion of repugnancy cannot arise until the 
Union law is actually brought into force 
in the State and indeed it is on this 
ground that it was distinguished by the 
Supreme Court in AIR 1963 SC 1561 
(supra). We are, therefore. of opinion 
that the argument that S. 67 (2) of the Co- 
operative Societies Act is repugnant to 
Section 30 of the Advocates Act, which 
is still not in force, is not open to the 
petitioner. 


6. The learned counsel then con- 
tends that Section 67 (2) of the Co-opera- 
tive Societies Act is invalid as it confers 
unfettered discretion on the Registrar or 
his nominees to grant or refuse permis- 
sion for representation by a legal practi- 
tioner. The argument is that no policy 
or guidance is stated in Section 67 as to 
when permission to be represented by a 
legal practitioner should be granted and 


when permission should be refused. 
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T: The right to be represented by 
‘a legal practitioner, except when a person 
fis charged of a criminal offence, is not a 
fundamental right. So far as proceed- 
[ngs in Civil Courts are concerned, right 
to representation by a legal practitioner is 
zonferred on a party by Order 3 Rule 1 
of the Code of Civil Procedure. As re- 
Jards Tribunals and quasi-judicial autho- 
tities, in the absence of any specific 
statutory provision, a party’s right to re- 
presentation by a counsel is based on the 
Jaw of agency and principles of natural 
justice. Subject to exceptions, a person 
zan appoint an agent for any purpose and 
the agent so appointed may be a law- 
yer. So a person who can appear in a 
>roceeding by an agent can appoint a 
lawyer to be his agent. Again when a 
person’s reputation or livelihood or any. 
matter of serious import is involved, 
natural justice may require that he can 
be represented, if he so desires, by a 
lawyer; Pett v. Greyhound Racing Asso- 
tiation Ltd, (1968) 2 WLR 1471 af 
pp. 1475, 1476. But it is also said that 
the procedure of administrative tribunals 
being informal, a party can feel at ease 
and properly present his case even with- 
zut a lawyer; this is one of the reasons 
which are given for the growth of the 
tribunals; (Justice in the Welfare State, 
Harry Street, page 10 (Hamlyn Lectures, 
1968)). Many believe that at least in 
simple and ordinary matters representa- 
Hon by a lawyer unnecessarily adds to 
the expense of the parties and has a 
tendency to complicate and prolong the 


proceedings. Experience shows that 
simple disputes can be satisfactorily 


decided even without the assistance of 
counsel. With these general observations, 
let us turn to Section 67 (2) of the Co- 
operative Societies Act. The policy or 
object behind this section seems to be 
that the disputes submitted to the Regis- 
trar or his nominees should be speedily 
decided and so far as ordinary and simple 
disputes are concerned in which there is 
no complication, normally the parties 
should not be allowed the assistance of 
Jegal practitioner to avoid delay ` and 
expense; but in complicated 
where consequences may be serious, or 
where due to some disability, or for other 
‘reason, a party is not able to properly 
‘present his case, permission should be 
granted. This policy or object is no 
‘doubt not expressly stated in the section, 
‘but that is implicit from the provisions 
of the Act and the nature of the discre- 
tion conferred under the section on the 

egistrar. It has to be remembered that 
in deciding disputes under the Act, the 
Registrar Acts in a quasi-judicial capa- 
city. In exercising his discretion under 
Section 67 (2), he cannot act arbitrarily 
but is to be guided by the policy or 
lobject of the Act; the discretion con- 
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ferred is judicial and not administrative. 
For these reasons, we are clearly of the 
view that there is sufficient guidance in 
Section 67 (2) for the exercise of the dis- 
cretion and it is not invalid or void. 

8. In the instant case the Deputy, 
Registrar to whom the power under Sec- 
tion 67 (2) has been delegated was of the 
opinion that the dispute was a simple one 
and did not need representation of the 
petitioner by a legal practitioner. The 
application of the petitioner was, there- 
fore, rejected. We do not find any error 
of jurisdiction or any error apparent on 
the face of record in this order. 

9. In the result, the petition fails 
and is dismissed. Having regard to the 
circumstances of the case, we make no 
order as to costs. The amount of security 
deposit: shall be refunded to the peti- 


tioner, 
Petition dismissed, 





AIR 1971 MADHYA PRADESH 88 
(V 58 C 27) 


(GWALIOR BENCH) 
SHIV DAYAL AND i 
S. M. N. RAINA, JJ. 


Champalal, Applicant v. The State of 
Madhya Pradesh through the Chief 
Secretary, Government of M. P. Bhopal 
and another, Opposite Party. 

Mise. Petn, Case No. 106 of 11969, DJ- 
7-10-1970. 

(A) Interpretation of Statutes — 
Harmonious construction —Word “Office” 
— Construction of — (Words and Phrases). 

Construction should be harmonious 
and consistent with the scheme and provi- 
sions of the Act. The word “Office” is 
used in different senses and in each case 
that meaning must be assigned to it 
which conforms with the language used 
in the enactment and its object. 67 CJS 
90, Rel. on. (Para 15) 

(B) Panchayats — M. P. Panchayats 
‘Act (7 of 1962), Ss. 21, 20, 22 —— Election 
of new Sarpanch — He enters upon his 
office not by virtue of declaration of re- 
sult of election but on his election being 
notified under Section 20 — Assumption 
of charge by new Sarpanch is not depen« 
dent on handing over of charge by out- 
going Sarpanch under Section 22 (3). 


A Sarpanch newely elected under 
Section 21 enters upon his office not by 
virtue of the “declaration” of the result 
of his election under Section 21 but on 
his election being “notified” under Sec- 
tion 20. Although the term of office of 
the outgoing Sarpanch also comes to an 
end as soon as the election of new Sar- 
panch is “declared,” he continues to carry 
on the current duties of his office until 
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the eléction is notified. But as soon as it 
is notified, there is ipso facto assumption 
of office by new Sarpanch and the cut- 
going Sarpanch becomes functus officio 
completely. The charge which has to be 
handed over by the outgoing Sarpamch 
under Section 22 (3) is a formal end 
physical charge of office in the tangible 
sense along with all papers and property 
in his possession as such Sarpanch. The 
assumption of office by the new Sarpaach 
is not dependent on the handing over of 
the charge of office by the outgoing Sar- 
panch under Section 22 (3). The word 
“office” in Section 22 (3) has reference to 
the place where business is transacted}; 
the charge of which is to be given. : 

(Para 16) 

_ (C) Panchayats — M. P. Panchayats 
‘Act (7 of 1962), Section 22 (3) — Order 
under Section 22 (3) must be notified to 
parties before it comes into effect. 

(Para 18) 

(D) Panchayats — M. P. Panchayats 

Aet (7 of 1962), Section 26 — Notice of 

resignation of Panch — Resignation 

addressed to Sarpanch and left in his 

office — There is substantial compliarce 
of Section 26. ; 

_ Resignation of a Panch of Gram 
Panchayat is valid and effective if he 
gives a notice in writing to that effect to 
the Sarpanch. As soon as the Sarpanch 
receives it, the resignation takes effect. 
It would be substantial compliance of 
Sec. 26, if the resignation is addressed. to 
the Sarpanch and is left in his office. 
Delivery of resignation to the person who 
is functioning as the Sarpanch is sufi- 
cient. It is not necessary that the Par:ch 
must enter into an enquiry and deede 
whether the person who is functioning is 
functioning validly or not. 77 CJS 21, 
Rel, on. (Para 20) 
Cases Referred: Chronological Paras 
ay 1942 AC 561 = (1942) 1 All 


06, McMillan v, Guest 15 
77 CJS 311 20 
67 CJS 90 15 


. G. P. Patankar, for Applicant; R. S. 
Bajpai Addl Govt. Advocate, for Opo- 
site Party. 

SHIV DAYAL, J.:—This is a petition 
under Article 226 of the Constitution “or 
a writ of mandamus to hold the election 
of 5 Panchas of the Gram Panchayat, 
Piprai, and not to give effect to the order 
of the Collector dated November 4, 1959, 
whereby the notification calling fhe 
election was cancelled. 

os Under the M. P. Panchayats 
Act, 1962, election to the Gram Pancha- 
yat, Piprai, was held and the petitioner 
was elected a Panch from ward No, 3. 
The Panchayat consists of 18 elected and 
8 selected Panchas, 

3. Komalchand Jain was elected 
Sarpanch under Section 21 of the Act, 
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but on June 22, 1967, he resigned. He, | 
however, continued to work upto July 
31, 1967. On the last mentioned date, 
the charge was handed over by Komal- 
chand Jain to the Up-Sarpanch Ejaz 
Ahmed. Ejaz Ahmed acted as Sarpanch 
exactly for one year. 


4, On July 31, 1968, a fresh elec- 
tion of the Sarpanch was held. The peti- 
tioner was elected the Sarpanch. 

On September 2, 1968, the election 
of Champalal as Sarpanch was notified. 

On September 18, 1968, however, the 
Collector directed that Champalal should 
Not be given charge of the Sarpanch. 

On October 14, 1968, the Collector 
revoked his order and directed that the 
charge of Sarpanch be given to Champa- 


On October 17, 1968, the Collector’s 
order reached the Gram Panchayat. 

On October 30, 1968, a formal charge 
was handed over by Ejaz Ahmed to 
Champalal. . 

5. However, in the meantime, on 
October 15, 1968, 10 Panchas resigned 
their office by giving notice in writing 
to Ejaz Ahmed, This is the bone of con- 
tention, 

_ 6. When Champalal came to know 
that certain Panchas had resigned, he 
tried to find out the resignations, but he 
could not lay his hands on the resigna- 
tion papers in the office and he was told 
that the papers had been sent to the 
Collector. He wrote to the latter to send 
the resignations to the Panchayat office 
but they were not returned. Champalal 
then wrote to the Panchas to confirm 
their resignations. Five of them confirm- 
ed their resignations but the other five 
informed Champalal that they had not 
resigned. Those who confirmed their 
resignations had been elected from wards 
Nos. 1, 4, 9, 14 and 15. Champalal, there- 
fore, on December 26, 1968, requested the 
Collector to hold an election to fill the 
vacant seats of the Panchas who had con- 
firmed their resignations. The Collector 
then by his order dated October 14, 1969, 
fixed the programme for the election, the 
date of polling being November 19, 1969. 
He also prescribed the location of polling 
booths for the election. 


7. However, on November 4, 1969, 
the Collector cancelled his previous order 
dated October 14, 1969, on the ground 
that the resignations could not be given 
effect because they were not submitted 
to the Sarpanch. The petitioner chal- 
lenges the order of the Collector cancel- 
ling the election. 


8. All these facts are not in dis- 
pute. The only question for determina- 
tion îs whether on October 15, 1968, when 
the resignations were submitted to Ejaz 
Ahmed, Champalal was the Sarpanch or 
Ejaz Ahmed was the Sarpanch within the 
meaning of Section 26 of the Act. 


90 M P. [Prs. 9-15] 


9. The relevant provisions in the 
Panchayat Act may be recapitulated. Sec- 
tion 11 of the Act provides for the con- 
stitution of a Gram Panchayat. Section 12 
provides for making rules for the elec- 
tion and co-option of Panchas of a Gram 
Panchayat. Section 18 provides for the 
term of office of the Panchas. 

It reads thus :— 

“The Panchas of a Gram Panchayat 
shall, save as otherwise provided in this 
Act, enter upon their offices with effect 
from the date of the first meeting of the 
Gram Panchayat fixed under sub-sec. (2) 
of Section 19 and hold office for a term 
of five years: 

Provided that the term of office of 
the outgoing Panch shall be deemed to 
extend to and expire on the day preced- 
ing the date of the first meeting of the 
succeeding Gram Panchayat under sub- 
section (2) of Section 19: 

Provided further that the State Gov- 
ernment may, by notification, extend the 
term from time to time for a total period 
not exceeding one year in the aggregate.” 
It is then enacted in Section 19 that as 
soon as may be after every general elec- 
tion, the prescribed authority, with the 
prior approval of the Collector, call a 
meeting of the elected members for the 
purpose of co-opting members as requir- 
ed by Section 11. 

Sub-sec. (2) of Section 19 reads thus :— 

*(2) The first meeting shall be held 

within one month of the date on which 
the election, appointment or  co-option, 
as the case may be, whichever was last 
declared.” 
It is at the first meeting which has to be 
held as required by Section 19 (2) that a 
ae and Up-Sarpanch must be elect- 
e 


` 10. Section 21 reads thus :— 

“21 (1) Every Gram Panchayat shall 
at its first meeting elect from amongst its 
members a Sarpanch and an Up-Sar- 
panch, 


(2) If the Gram Panchayat fails fo 
elect a Sarpanch or an Up-Sarpanch in 
accordance with this section, the Collec- 
tor may, by order, direct the Gram 
Panchayat to elect the Sarpanch or the 
Up-Sarpanch within the period specified 
therein and on failure of the Gram 
Panchayat to do so, appoint any person 
eligible under sub-section (1) to fill the 
vacancy. 


(3) The State Government may make 
rules for regulating the mode and time 
of election or appointment of the Sar- 
panch and the Up-Sarpanch.” 


11. Section 20 of the Act enacts 
that every election, appointment and co- 
option of a Panch, Sarpanch and Up- 
Sarpanch shall be notified by the Collec- 
tor in the prescribed manner. 
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12. Under the above provisions, 
Champalal was elected Sarpanch on July 
31, 1968. 

13. Shri Patankar’s contention is 
that although Champalal was elected 
Sarpanch on July 31, 1968, he did not 
enter upon his office because charge was 
not handed over to him as required by 
Section 22 (3) of the Act. Since Ejaz 
Ahmed continued to hold the charge, the 


resignations submitted to him became 
effective. 

14. Now, it is enacted in Sec. 22 
as follows :— 


“22 (1) The term of office of the Sar- 
panch and Up-Sarpanch shall be con- 
terminous with the term of office of the 
Panchas of the Gram Panchayat. 

(2) After the expiry of the term of 
his office, the Sarpanch shall continue to 
carry on the current duties of his office 
until such time as the election or appoint- . 
ment of his successor is notified. 

(3) (a) As soon as may be after the 
election or appointment of a new Sar- 
panch is notified, the outgoing Sarpanch 
a hand over to him the charge of 
office. 


(b) If the outgoing Sarpanch fails or 
refuses to hand over charge cf his office 
as required under clause (a). the prescrib- 
ed authority may, by order in writing, 
direct the outgoing Sarpanch to hand 
over forthwith charge of his office and 
all papers and property in his possession 
as such Sarpanch, to the new Sarpanch. 

(c) If an outgoing Sarpanch to whom 

a direction has been issued under clause 
(b) fails to comply with the direction, he 
shall on conviction be punished with fine 
which may extend to one hundred rupees 
and shall be ejected forcibly if necessary, 
from the office by such officer as may be 
empowered by the prescribed authority 
in this behalf.” 
The first sub-section enacts that the term 
of office of a Sarpanch is conterminous 
with the term of office of the Panchas of 
the Gram Panchayat. The panchas of a 
Gram Panchayat enter upon their office 
on the date of the first meeting of the: 
Gram Panchayat fixed under Section 19 
(2), that is, the first meeting held under 
Section 21 of the Act. But by virtue of 
sub-section (2) of Section 22, the outgoing 
Sarpanch, even after the expiry of the 
term. of his office, continues to carry on 
the current duties of his office until the 
election of the new Sarpanch is notified. 
The cumulative effect of sub-sections (1) 
and (2) of Section 22 is that the out- 
going Sarpanch goes out of office as soon 
as the election of the new Sarpanch is 
notified. . 

15. The provisions make it abun- 
dantly clear that the entering into office 
by the new Saroanch is simultaneous 
with the cessation of the continuance by 
the outgoing Sarpanch to carry on cur- 
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rent duties of his office. There is no gap 
between the two. As soon as the election 
of the new Sarpanch is notified, the out- 
going Sarpanch ipso facto ceases to have 
any power to carry on current duties of 
the office; so also the newly elected Sar- 
panch ipso facto enters upon his office. 
The provisions which relate to handing 
over of the charge of office by the out- 
going Sarpanch to the newly elected Sar- 
panch, are in relation to the formal and 
physical handing over of the charge as 
contradistinguished from the assumption 
of office. The word “office” is used in 
different senses and in each case that 
meaning must be assigned to it which 


conforms with the language used in the. 


enactment and its object. In 67 CJS 90, 
it is stated :-— 

“The word ‘office’ in one sense, is 
defined as meaning the building, room, or 
department in which the clerical work 
of an establishment is done. In a dif- 
ferent sense, the word is defined as mean- 
ing that which is performed, or intend- 
ed to be done, by a particular thing; that 
which anything is fitted to perform: 
proper action; function.” 


And, at page 96, there is the following 
statement :— 


“The term ‘Office’ has various mean- 
ings and has been defined as a duty or 
charge, a place of trust, or a right to 
exercise a public or private employment 
and to take the fees and emoluments 
thereof. An office may exist although 
there is no incumbent thereof or emolu- 
ments attaching thereto...... a position or 
station in which a person is employed to 
perform certain duties, or by virtue of 
which he becomes charged with the per- 
formance of certain duties, public or 
private......... It has, however, been said 
that the intrinsic meaning of the word 
‘office’ is well expressed by the old 
English word ‘place’ and the figurative 
terms ‘incumbent’, ‘swearing in,’ ‘entering 
upon’, ‘vacating’ constantly applied to 
offices, have the same radical idea.” 


Under sub-section (3), the outgoing Sar- 
panch is required to hand over forthwith 
charge of his office and all papers and 
property in his possession as such Sar- 
panch to the new Sarpanch. Here, the 
word ‘office’, in our opinion, is used in 
the tangible sense. This is fortified by 
the language of clause (c) of sub-sec. (8). 
If the outgoing Sarpanch, after directions 
having been given to him, does not com-. 
ply with the directions, he can be punish- 
ed with a fine and “shall be ejected 
forcibly, if necessary, from the office by 


such officer as may be empowered by the 
prescribed authority in this behalf”. The 
expression “ejected forcibly from the 
office” necessarily refers to office in the 
tangible sense. If it refers merely to a 
position or place to which certain duties 
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are attached, the words “ejected forcibly” 

will be inept. There is no statutory 

definition of ‘office’. As remarked by 

ron Wright in McMillan v. Guest, (1942) 
561— 


“The word ‘office’ is of indefinite 
content. Its various meanings cover four 
columns of the New English Dictionary.” 
In a word, we may say that ‘office’ as 
used in sub-sections (1) and (2) of S. 22, 
refers to ‘capacity to function’, but in sub- 
section (3), it refers to ‘a place for the 
transaction of business’. To construe 
otherwise will mean that the outgoing 
Sarpanch can, as a usurper, delay 
the functioning by the new Sar- 
panch, until he is forcibly ousted 
under sub-section (3). That does not ap- 
pear to be either the policy of the law, 
nor does it fit in with the scheme of the 
language of these provisions. 


16. The result of the above dis- 
cussion is that:—-(1) A Sarpanch newly 
elected under Section 21 of the Act enters 
upon his office not by virtue of the 
“declaration” of the result of his election 
under Section 21, but on his election 
being “notified” under Section 20. (2) As 
soon as his election is notified, there is 
ipso facto assumption of office by the new 
Sarpanch. (3) Although the term of office 
of the outgoing Sarpanch also comes to 
an end as soon as the election of new 
Sarpanch is “declared”, he continues to 
carry on the current duties of his office 
until the election of the new Sarpanch 
is “notified.” But as soon as the election 
of the new Sarpanch is notified, the out- 
going Sarpanch becomes functus officio 
completely. (4) The charge which has to 
be handed over by the outgoing Sarpanch 
to the new Sarpanch under Section 22 (3) 
is a formal and physical charge of office 
in the tangible sense along with all papers 
and property in his possession as such 
Sarpanch. The assumption of office by 
the new Sarpanch is not dependent on 
the handing over of the charge under 
sub-section (3). (5) The word ‘office’ in 
Section 22 (3) refers to the place where 
business is transacted, the charge of 
which has to be handed over by the out- 
going Sarpanch to the new Sarpanch. 
(6) This construction alone will be har- 
monious and consistent with the scheme 
and provisions of the Act, according to 
which at no particular moment should 
there be two Sarpanchas functioning; nor 
should there be a vacuum. The assump- 
tion of office by the new Sarpanch must 
be simultaneous with the outgoing Sar- 
epee becoming functus officio complete- 
y. 

17. However, we cannot accept 
the contention of the learned Additional 
Government Advocate that because 
Champalal entered upon his office or 
September 2, 1968, the notices of resigna- 
tions given to Ejaz Ahmed on October 15, 
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1968, were ineffective. The peculiarity 
of the present case is that Champalal, the 
new Sarpanch, was by virtue of the order 
of the Collector dated September 18, 1968, 
not allowed to function. In other words, 
he was incapacitated. Section 26 lays 
down the procedure for resigning office 
of a Panch. It reads thus :— 

“26. A Panch of a Gram Panchayat 
may resign his office by giving notice in 
writing to that effect to the Sarpanch and 
such resignation shall take effect from 
the date of its receipt by the Sarpanch.” 
The notice of resignation has to be given 
to the Sarpanch. It was an argument 
that where the Sarpanch cannot discharge 
the functions of the Sarpanch, either 
because of his absence, or for any other 
reason, it must be deemed to be his 
“absence” within the meaning of Sec- 
tion 35 (1) of the Act. That sub-section 
reads thus :— 


“35 (1) The Sarpanch shall be direct- 

Iy responsible for carrying out the resolu- 
tions of the Gram Panchayat passed by 
it for the purpose of carrying out the 
provisions of the Act and shall exercise 
such powers and perform such duties of 
the Gram Panchayat, as may be prescrib- 
ed and in the absence of the Sarpanch, 
the powers and duties of the Sarpanch 
shall, subject to such conditions and 
restrictions, as may be  prescribed,. be 
exercised and performed by the Up-Sar- 
panch.” 
In our opinion, it is not necessary fo 
probe into the meaning of the word 
“absence” as employed in Section 35 (1), 
because the problem is solved by sub- 
section (2) of that section. The relevant 
portion reads thus :— 

(2) Subject tc the provisions of this 
Act and the rules made thereunder t~ 

(i) x x x x x 

(ii) the Up-Sarpanch shall— 2 

(a) in the absence of the Sarpanch 
preside over and regulate the meeting of 
the Gram Sabha and the Gram Pancha- 
yat; i 

(b) exercise such of the powers and 
perform such of the duties of the Sar- 
panch as the Sarpanch may, from time to 
time delegate in writing to him; 

(c) pending the election of the Sar- 
panch or in case the Sarpanch has been 
continuously absent from the village for 
more than fifteen days or is incapacitated, 
exercise the powers and perform the 
duties of the Sarpanch.” . 

(Underlined by us). 

By virtue of the above provision, where 
a Sarpanch is incapacitated, the Up-Sar- 
panch “shall” exercise the powers and 
perform the duties of the Sarpanch. It 
must, therefore. be held that the resigna- 
tions of the Panchas delivered to Ejaz 
Ahmed, Up-Sarpanch, took effect from 
` that date, 
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18. Learned Additional Government 
Advocate then urged that Champalal ceas- 
ed to be incapacitated assoon as the Col- 
lector passed his order dated October 14, 
1969. We are unable to accept this con- 
tention. That order was actually com= 
municated to the Panchayat on October 
17, 1969. An order must be notified to 
the parties before it comes into effect. 
When the parties have prior intimation 
of the date on which the order is to be 
passed, it becomes their duty to find out 
themselves what order is passed. Here, 
it is nobody’s case that the Panchas who 
resigned were either present on the date 
of the order or had prior intimation of 
the date on which the order was to be 
passed. 


19. Leaving aside the fact that it 
was on October 30, 1968, that Ejaz Ahmed 
handed over the charge to Champalal, iť 
cannot be said that the order of the 
Collector dated September 18, 1963, by 
which Champalal was incapacitated, be- 
came ineffective before October 17, 1968. 


20. Resignation of a Panch of a 
Gram Panchayat is valid and effective if 
he gives a notice in writing to that effect 
to the Sarpanch. A Panch may resign 
whenever he chooses to relinquish his 
office. The only requirement of the law 
is that he must give a notice of his 
resignation to the Sarpanch. As soon as 
the ‘Sarpanch receives it, the resignation 
takes effect. It would be substantial com- 
pliance of Section 26. if the resignation is 
addressed to the Sarpanch and is left in 
the office of the Sarpanch. The delivery 
of the. resignation to the person who is 
functioning as the Sarpanch is sufficient. 
It cannot be legitimately argued that the 
panċh must enter into an enquiry and 
decide whether the person who is func- 
tioning is functioning validly or not. It 
is stated in 77 CJS 311 :— oe 

“ ‘Resignation’ is a term of legal art, 
having legal connotations which describe 
certain legal results. It is characteristical- 
ly the voluntary surrender of a position by 
the one resigning, made freely and not 
under duress, and the word is defined 
generally as meaning the act of resign- 
ing or giving up, as a claim, possession, 
or position.” 

_ 21, From the facts before us, it is 
incontestable that Ejaz Ahmed was func~ 
tioning as Sarpanch on Octoker 15, 1968. 


22. The result of the above dis- 
-cussion is that the Collector was right in 
his order dated October 14, 1969, but his 
order dated November 4, 1969, cancelling 
the notice calling the election and fixing 
its programme, was erroneous. 

23. The petition is allowed. The 
order of the Collector, Guna, dated 
November 4, 1969, (by which he cancelled 
his previous order dated October 14, 1969) 
is quashed. A mandamus shall go to the 
Collector to give effect to his order dated 
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October 14, 1969, and to hold a fresh 
election after fixing a fresh programme. 
24. Having regard to the facts and 
circumstances of the case, we direct that 
the parties shall bear their own costs. 
The outstanding amount of security shall 

be refunded to the petitioner. 
Petition allowed. 





AIR 1971 MADHYA PRADESH 83 
(V 58 C 28) 
BISHAMBHAR DAYAL C. J. AND 
G. P. SINGH, J. 

Steel Workers Union, Petitioner v. 
Chief Labour Commissioner (Cenéral) 
and Appellate Authority, New Delhi and 
others, Respondents. 

Misc. Petn. No. 127 of 1968, D/~ 8-10- 
1970. 

Industrial Employment (Standing 
Orders) Act (1946), S. 10 (2) — Certfied 
standing orders — Saving clause bring- 
ing out differential treatment — App-ica- 
tion for modification is maintainable. 

Uniformity in application to all 
workmen is the essential attribute of 
standing orders. Therefore where in the 
certification proceedings, the author ties 
under the Act added a saving clause to 
preserve larger leave benefits to the 
workmen who were appointed beZore 
certain date, that would bring about a 
differential treatment between the work- 
men appointed before that date and those 
appointed after it. Such a clause being 
destructive of uniformity and there“ore 
not permissible under the Act, an applica- 
tion under Section 10 (2) for modificazion 
of standing orders so as to bring them in 
uniformity is maintainable. AIR 1969 SC 
513 & AIR 1966 SC 808 & AIR 1970 SC 
512, Rel. on; AIR 1959 SC 1279, Disting. 

(Para 10) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 512 (V 57) = 
1970 Lab IC 411, Agra Electric 
Supply Co. v. Alladin 
(1969) ATR 1969 SC 513 (V 56) = 
1969 Lab IC 837, Shahdara (Delhi) 
Saharanpur Light Railway Co. v. s 
Workers Union 3, 4 
{1966) AIR 1966 SC 808 (V 53) = 
(1966) 2 SCR 498, Salem Erode 
Electricity Distribution Co. v. 
Their Employees’ Union 7, 8, 
(1959) AIR 1959 SC 1279 (V 46) = 
(1960) 1 SCR 348, Guest Keen 
ete Pvt. Ltd. v. P. J. Sterl- 
g 


Gulab Gupta, for Petitioner; K. A. 
Chitaley with G. M. Chaphekar, for Ees- 
pondent No. 3. 

SINGH J.:—This petition under Arti- 
cle 226 of the Constitution is by a rezis- 
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tered and representative union of the 
workers employed in Bhilai Steel Plant 
and is directed against an order passed 
on December 18, 1967 by the Chief Labour 
Commissioner (Central) functioning as 
Appellate Authority under the Industrial 
Employment (Standing Orders) Act, 1946. 

2. The facts giving rise to this 
petition are that the Bhilai Steel Plant 
was originally started by the Central 
Government in 1955 as a departmental 
undertaking. The undertaking was trans- 
ferred to M/s. Hindustan Steel Limited, a 
Government owned company, with effect 
from March 31, 1957. During the period 
the Steel Plant was run as a departmental 
undertaking, the leave rules relating to 
the Central Government employees were 
made applicable to the employees of the 
Plant. After the transfer of the under- 
taking to the company the Board of 
Directors of the company decided to con- 
tinue the leave rules then applicable to 
the employees till the company was able 
to finalise its own leave rules. Draft 
Standing Orders prescribing service con- 
ditions including leave rules were adopt- 
ed by the Board of Directors of the com- 
pany with effect from April 1, 1960, 
Speaking generally, under the rules that 
were previously applicable, an employee 
was entitled to one months earned leave 
and fifteen days’ casual leave every year- 
But under the Standing Orders the period 
of earned leave as also of casual leave 
was reduced nearly to half The Draft 
Standing Orders approved by the Direc- 
tors were certified by the Regional 
Labour Commissioner (Central), Jabalpur 


-by his order passed on August 6, 1962. 


In an appeal by the workers, the Indus- 
trial Court, Madhya Pradesh, Indore, 
which was then the appellate authority, 
held on February 20, 1965 that as. the 
employees who had entered service 
before April 1, 1960 were entitled to 
longer earned leave and casual leave, 
their rights should be preserved; to that 
end a saving clause was inserted in 
Standing Order No. 12 (i) which is word- 
ed as follows :— 


“The provisions of this section as 
far as they relate to earned leave and 
casual leave shall not operate to the pre- 
judice of any right to which the persons 
employed in the establishment may be 
entitled under any other law or under 
the terms of any award, agreement or 
contract of service provided that when 
such award, agreement or contract of 
service provides for a longer leave with 
wages than provided in this section relat- 
ing to these two types of leave, such 
person shall be entitled only te such 


longer leave.” 

As a result of the order passed by the 
Industrial Tribunal, the Draft Standing 
Orders of the company were certified 
subject to the above modification. 
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On December 14, 1965 the petitioner 
applied under Section 10 (2) of the Act 
to the Regional Labour Commissioner 
(Central), Jabalpur, for modification of 
the Standing Orders in respect of leave 
benefits. It was alleged in this’ applica- 
tion that the Standing Orders as finally 
certified by the Industrial Court on 
February 20, 1965, applied different sets 
of leave rules to the employees depending 
upon the fact whether they were appoint- 
ed prior to or after April 1, 1960. It was 
submitted that this was not permissible 
under the law and there should be uni- 
formity in the application of Standing 
Orders. It was, therefore, prayed that 
the Standing Orders should be’ modified 
so as to remove the differentiation regard- 
ing leave benefits between the employees 
appointed before and after April 1, 1960. 
The Regional Labour Commissioner by 
his order passed on January 19, 1967, 
allowed the application made by the peti- 
tioner. The modifications made by the 
Regional Labour Commissioner are ap- 
pended to the order passed by him. The 
Management being aggrieved by this 
order went up in appeal to the Chief 
Labour Commissioner (Central), who is 
now the Appellate Authority under the 
Act. The Chief Labour Commissioner by 
his order passed on December 18, 1967, 
set aside the order of the Regional Labour 
Commissioner in so far as it had modi- 
fied the Standing Orders regarding earned 
leave. It was held that there was no 
justification for modifying the Standing 
Order No. 12 (i) as originally certified by 
the Industrial Court. In reaching this 
conclusion the Chief Labour Commis- 
sioner accepted the following three points 
urged by the Management: 


(1) The differentiation between the 
employees who were in service on April 
1, 1960, and those joining the company 
after that date was not the Management’s 
making out the result of the order of the 
Industrial Court on the appeals preferred 
on behalf of the workers; 


(2) The principles underlying the rule 
of res judicata applied to the case and 
it was not open to the certifying officer 
or the appellate authority to reopen the 
issue except when the original conditions 
had substantially changed and as it was 
not workmen’s case that there had been 
any material change in the position 
since the decision of the Industrial Court, 
the Standing Orders as certified by that 
Court could not be modified; and 


(3) The employees of the Bhilai Steel 
Plant were better off in regard to total 
leave privileges than the employees of 
the comparable concern of Tata Iron and 
Steel Company. It was pointed out that 
though the provision in regard to earned 
leave privileges in TISCO was better than 
in BSP, other leave privileges namely, 
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half pay leave, quarantine leave, casual 
leave, extraordinary leave and special 
casual leave were better in BSP. Thus, 
having regard to the totality of leave 
privileges the employees of BSP were 
better off as compared to the employees 
of TISCO. 


It is the aforesaid order of the Chief 
Labour Commissioner {Appellate Autho- 
rity) which has been challenged in this 
petition. 

3. The question whether the peti- 
tioner was entitled to move for modifica- 
tion of the certified Standing Orders even 
without showing any change of circum- 
stances is now concluded in favour of the 
petitioner by the decision of the Supreme 
Court in Shahdara (Delhi) Saharanpur 
Light Railway Co. v. Workers Union, 
AIR 1969 SC 513. In that case it was 
held that it was open to the workmen to 
apply for modification of certified Stand- 
ing Orders under Section 10 (2) even with- 
out showing any change of circumstances. 
It was also held that principles analogous 
to res judicata were not applicable in 
such proceedings. ; 


4. The argument that as the dif- 
ferentiation between the workmen ap- 
pointed before April 1, 1960 and other 
workmen was creeted by the Appellate 
Authority while certifying the Standing 
Orders, no fresh application was main- 
tainable to get rid of the differentiation 
is also not correct. The conditions for 
certification of Standing Orders are con- 
tained in Section 4. It is one of the con- 
ditions for their certification that they 
should be in conformity with the Act. 
Another requirement is that the provi- 
sions contained therein should be fair 
and reasonable and it is the function of 
the certifying officer and the appellate 
authority to adjudicate upon the question 
of fairness and reasonableness. These 
authorities have also to decide under Sec- 
tion 5 (2) whether the Standing Orders 
are certifiable or whether any addition 
or modification in them is necessary to 
make them certifiable. Certified Stand- 
ing Orders can be modified by an appli- 
cation under Section 10 and the provi- 
sions of Sections 4 and 5 also apply while 
considering such an application as they 
apply to the certification of the first 
Standing Orders. As the existence of 
change of circumstances is not necessary 
for making an application under Sec. 10 
for modification of certified Standing 
Orders and as principles of res judicata 
do not apply, an application for modifica- 
tion can be made on the ground that the 
certified Standing Orders are not in con- 
formity with the Act especially when the 


point was overlooked in the previous 
certification proceedings. The decision 
of the Supreme Court in Shahdara 


(Delhi)) Seharanpur Light Railway Co.’s 
case, AIR 1969 SC 513, clearly contem- 
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plates that an application for modification 
of the Standing Orders can be made on 
the ground that “some fact was lost sight 
of at the time of certification;” see AIR 
1969 SC 513 at p. 521. At the time when 
the Standing Orders were considered by 
the Industrial Court, the point that the 
saving clause, which that Court itself 
added to preserve the rights and privi- 
leges of the workmen appointed before 
April 1, 1960, brought about a differentia- 
tion in the application of Standing Orders 
which was not in conformity with the 
provisions of the Act was overlooked. 
This point, therefore, can be considered 
in the application for modification made 
by the petitioner and if the differentia- 
tion in the matter of earned leave be- 
tween the two classes of workmen is not 
permissible, the same must be removed 
by a suitable amendment of the Standing 
Orders and it would be immaterial in 
this context to consider that the imper- 
missible differentiation was brought 
about by an order of the Industrial Court 
in the earlier certification proceedings. 
Once it is found that the differentiation 
is not in conformity with the Act, it 
should not be perpetrated and it would 
also be fair and reasonable to get rid of 
it by modifying the Standing Orders. 


5. Similarly, the point that having 
regard to the totality. of leave benefits 
available under the Standing Orders the 
employees of the Bhilai Steel Plant were 
better off as compared to the employees 
of the comparable concern of the Tata 
Iron Steel Company, is also irrelevant in 
determining whether the differentiation 
in the application of Standing Orders be- 
tween workmen appointed before and 
after April 1, 1960 should be allowed to 
continue. If the said differentiation is 
bad in law being not in conformity with 
the Act, it cannot gain validity by show- 
ing that the employees appointed on or 
after April 1, 1960 are getting leave bene- 
fits under the Standing Orders which are 
not less advantageous than enjoyed by 
employees of a comparable concern. Such 
a consideration may be relevant in decid- 
ing the manner in which the differentia~ 
tion should be removed, whether by ap- 

- plying the rules applicable prior to April 
i, 1960 to all the employees or by apply- 
ing the provisions of the Standing Orders 
to all the employees. Be that as it may, 
the comparison, in our opinion, is irrele- 
vant for the purpose of deciding that the 
oe is impermissible under the 

ct. 

6. The main question, therefore, 
in this petition is whether the saving 
clause inserted by the Industrial Court 
for the benefit of the workmen appointed 
before April 1, 1960 in Clause 12 of the 
Standing Orders created a differentiation 
which was not permissible under the 
Act. The learned counsel for the peti- 


Commr. (Singh J.) [Prs. 4-7] M. P. 95 


tioner argued that the saving clause had 
the effect of introducing two sets of 
of Standing Orders on the subject of 
earned leave, one applicable to the old 
workmen and the other applicable to the 
new workmen, which could not be done 
under the Act. The learned counsel for 
the Management on the other hand sub- 
- mitted that the saving clause merely con- 
tinued the longer leave benefits to the 
old employees to which they were entitl- 
ed under their service conditions and it 
had not the effect of introducing one set 
of Standing Orders for the old employees 
and another set for the new employees. 
7. This question must be examin- 
ed in the light of the decision of the 
Supreme Court in Salem Erode Electri- 
city Distribution Co. v. Their Employees’ 
Union, AIR 1966 SC 808, where it was 
held that it was not permissible for an 
industrial establishment to have two sets 
of Standing Orders to govern the terms 
and conditions of its employees, for two 
sets of Standing Orders cannot be made 
under the Act. In that case the first 
Standing Orders were certified in 1947. 
The Management wanted to modify the 
certified Standing Orders on the subject 
of leave and holidays sometime in 1960 
in respect of the new entrants preserving 
the old rules in respect of the old em- 
ployees. This modification was negativ- 
ed by the certifying officer and the ap- 
pellate authority. The Supreme Court in 
an appeal on special leave upheld those 
orders observing that the Standing Orders 
certified under the Act must be uniform 
and applied to all workmen alike who 
are employed in the industrial establish- 
ment. It is true that in that case the 
Management wanted to preserve the 
existing Standing Orders in respect of 
the existing workmen and to have new 
set of Standing Orders in respect of the 
new entrants and the question was not 
of preserving the benefits available to 
the existing employees under their condi- 
tions of service when the first Standing 
Orders were made, but in principle there 
can hardly be any distinction. 


The guiding rule that emerges from 
Salem Erode Electricity Distribution Co.’s 
case, AIR 1966 SC 808 is that uniformity 
in application is an essential attribute of 
Standing Orders certified under the Act 
and no provision can be introduced in 
them which is destructive of uniformity. 
A provision that preserves to the pre- 
vious employees the longer leave benefits 
to which they were entitled under their 
service conditions before the introduction 
of the Standng Orders militates against 
uniformity and cannot be said to be in 
conformity with the Act. It is immate- 
rial whether such a provision is made by 
an independent clause or by a saving 
clause, for in judging upon the validity 
the label is not important and what is to 
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be seen is the real nature or effect. If 
the effect of the provision is to affect the 
uniformity in application of the Standing 
Orders, it must be held to be bad, what- 
ever be its label, being not in conformity 
with the provisions of the Act 

8. The question can be examined 
from another angle. When the Standing 


Orders are first made and certified they ' 


begin to apply to all workmen existing 
and future. The existing conditions of 
service of the workmen are superseded 
on matters included in the Standing 
Orders. If this normal consequence of 
the Standing Orders is sought to be pre- 
vented by introducing in them an in- 
dependent provision or a saving clause to 

reserve wholly or partially the exist- 
ing conditions of service for the existing 
workmen, the effect would be to make 
one set of Standing Orders for the exist- 
ing workmen and another set for the 
workmen to be employed in future, a 
course which is not permissible under 
the provisions of the Act as clearly held 
fn Salem Erode Electricity Distribution 
Co.’s case, AIR 1966 SC 808. Had the legal 
Position been that the first Standing 
Orders on their coming into operation do 
not automatically apply to the existing 
employees but only apply to the em- 
plover employed thereafter, it could 

ave been said that a saving clause that 
preserves to the existing employees their 
Service conditions merely makes express 
what is already implicit and there is no 
question of making two sets of Standing 
Orders. But that is not the correct legal 
position as- laid down by the Supreme 
Court in Salem Erode Electricity Dis- 
tribution Co.’s case, AIR 1966 SC 808 and 
‘as reaffirmed in Agra Electric Supply 
Co. v. Alladin, AIR 1970 SC 512. 


In Agra Electric Supply Co's case, 
AIR 1970 SC 512, first Standing Orders of 
the company were certified in 1951. In 
these Standing Orders the age of super- 
annuation of employees was fixed at 55 
years. Prior to 1951 there were no rules 
relating to superannuation. Three work- 
men who were appointed long before 
1951 were retired from service In 1963 
and 1964 on the ground that they had 
crossed the age of superannuation of 55 
years. The workmen challenged the 
orders retiring them from service on the 
ground that they were appointed before 
the making of the Standing Orders and 
were not governed by therule of superan- 
nuation contained in them. In negativing 
this contention and in holding that the 
workmen appointed before the enforce- 
ment of the Standing Orders were also 
governed by the provisions contained in 
them, their Lordships made the following 
pertinent observations: 

“Once the standing orders are certi- 
fied and come into operation, they be- 
come binding on the employer and al 
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the workmen presently employed as also 
those employed thereafter in tbe esta- 
blishment conducted by that employer. 
It cannot possibly þe that such standing 
orders would bind only those who are 
employed after they come into force and 
not those who were employed previously 
but are stil in employment when they. 


come into force.” 
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“Besides, if the standing orders were 
to bind only those who are subsequently 
employed, the result would be that there 
would be different conditions of employ- 
ment for different classes of workmen, 
one set of conditions for those who are 
previously employed and another . for 
those employed subsequently, and where 
they are modified, even several sets of 
conditions of service depending upon 
whether a workman was employed before 
the standing orders are certified or after, 
whether he was employed before or after 
a modification is made to any one of them 
and would bind only a few who are 
recruited after and not the bulk of them, 
who though in employment were recruit- 
ed previously. Such a result could never 


-have been intended by the legislature, 


for, that would render the conditions of 
service of workmen as indefinite and 
Ses, as before the enactment of the 
ct.” 

These observations are decisive that the 
previous conditions of service are abrogat- 
ed when the first Standing Orders come 
into operation. This result cannot be 
avoided by inserting a saving clause in 
the Standing Orders so as to preserve the 
conditions of service of the existing work- 
men, for the saving clause read along 
with the old conditions of service would 
in effect be one set of Standing Orders 
applying to the old employees and the 
other provisions of the Standing Orders 
would be another set applying to the new 
employees, 


g Before concluding we must re- 
fer to the case of Guest Keen Williams 
Pvt. Ltd. y. P. J. Sterling, AIR 1959 SC 
1279, on which reliance was placed by 
the learned counsel for the Management. 
In that case it was held that the retiring 
age fixed by the Standing Orders did not 
apply to the workmen appointed before 
their coming into operation and for them 
a higher age of retirement was fixed as 
at the time when they were - employed 
there was no age of retirement. The case 
arose out of an industrial dispute decid- . 
ed under the Industrial Disputes Act 
before the enactment of Act 36 of 1956. 
The authority of this case has been con- 
siderably shaken by the two later deci- 
sions of the Supreme Court already 
noticed by us viz. AIR 1966 SC 808 
(supra) and ATR 1970 SC 512 (supra), 
where it was distinguished as a decision 
under special and unusual circumstances, 
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In our opinion, the = of AIR 1959 SC 
1279 (supra), cannot be relied upon for 
the proposition that the authorities func- 
tioning under the Industrial Employm=nt 
(Standing Orders) Act, 1946, as amended 
by Act 36 of 1956, can, while certifying 
or modifying the ‘Standing Orders incor- 
porate in them provisions to preserve the 
conditions of service of the existing wcrk- 
men which are not to apply to the worck~ 
men to be employed after the coming 
into operation of the Standing Orders. 
Such a differentiation, we have already. 
shown, is impermissible under the Act. 


10. In our opinion, therefore, the 
saving clause that was added by the 
Industrial Court in the previous certifica- 
tion proceedings to preserve longer ezrn- 
ed leave benefits to the workmen appo-nt- 
ed before April 1, 1960 brought about a 
differential treatment of workmen in the 
matter of application of Standing Orcers 
which was not permissible under the Act. 
The saving clause was destructive of 
uniformity which, as we have already 
stated, is an essential attribute of Staad- 
ing Orders certified under the Act and 
its introduction in effect amounted to 
making one set of Standing Orders for 
the previous workmen and another set 

for the new workmen, a course which 
was not at all in conformity with the 
provisions of the Act. The Standing 
Orders certified by the Industrial Court 
thus need modification to bring unitor- 

‚mity and to make them in conformity 
with the Act. We, however, make it 
clear that the point as to what modifca- 
tions should be made to remove `dif- 
ferentiation and bring about uniformity. 
is not before us and we express no 
opinion on it. This point will have to 
be considered by the Chief Labour Ccm- 
missioner who will re-hear the appeal on 
the subject of earned leave. 


- IL The petition is TEE 
allowed. The order of the Chief Labour 
Commissioner (Appellate Authority) in 
so far as it relates to earned leave is 


quashed and he is directed to re-hear che. 


appeal on that matter and to determine 

it afresh in accordance with law. The 

petitioner will have costs of the petiton 

from the respondent No. 3 with counsel’s 

fee of Rs. 100/-, if certified. The security 

ques shall be refunded to the peti- 
ioner. 


Order accordingly. 
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(GWALIOR BENCH) 
SHIV DAYAL AND 
S. M. N. RAINA, JJ. 

Pancham Ramcharan, Applicant v. 
The Collector, Dist. Bhind and others, 
Opposite Party. 

aoe Petn. No. 77 of 1970, D/- 7-10- 


(A) Constitution of India, Art. 226 — 
Alternative remedy open — Factors to 
be considered in refusing exercise of 
writ jurisdiction — (Panchayats — M. P. 
Panchayats {Election Petitions, Cor- 
rupt Practices and Disqualification for 
a aaa Rules (1962), R. 22 (1) (d) 
iii). 


When special right is created by 
special statute which provided a machi- 
nery for redress, party complaining that 
his rights under special law have been 
violated must resort to remedy provided 
by special law and High Court will not 
exercise its writ jurisdiction except for 
compelling reasons. An énactment by 
providing an exclusive remedy cannot 
take away extraordinary powers con. 
ferred on High Court by Constitution yet 
High Court will not exercise those powers 
when there is an efficacious and speedy 
remedy provided in Act save when there 
is a flagrant or manifest violation of law 
or excessive exercise of jurisdiction for 
which High Court feels compelled to 
interfere. AIR 1965 Madh Pra 258 (FB), 
Rel. on; AIR 1970 SC 340 & AIR 1967 
Madh Pra 257 & 1966 Jab LJ 434, Dist- 
inguished. (Para 8) 


(B) Constitution of India, Art. 226 — . 
Disputed questions of fact — High Court 
will ordinarily leave parties to take re- 
course to ordinary remedy. (Para 8) 


(C) Constitution of India, Article 226 
— Alternative remedy time barred — No 
ground for exercise of writ jurisdiction 
even when there is good ground for con- 
donation of delay within meaning of S. 5 
of Limitation Act, 1963. (Para 10) 


Cases Referred: Chronological 
(1970) AIR 1970 SC 340 (V 57) = 
(1970) 1 SCR 845, Kabul Singh v, 
Kundan Singh 
(1967) AIR 1967 Madh Pra 257 
54) = 1967 Jab LJ 559, Hafiz . 
Mohd. Anwar Khan v State of i 
Madh Pra 6 
(1966) 1966 Jab LJ 434 = 1966 
MPLJ 242. Idandas v. Election 
Officer (Gram Panchayat) East 
Nimar z 
(1965) AIR 1965 Madh Pra 254 
(V 52) = 1965 MPLJ 480 (FB), : 
Thakurprasad v. V. S. Mehta a 
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Paras 
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(1963) AIR 1963 SC 458 (V 50) = 
(1963) 3 SCR 479, B. M. Rama- 
swamy v. B. M. Krishnamurthy 5 

R. K. Sharma, for Applicant; R. 5. 
Bajpai, Addl. Govt. Advocate and A. B. 
Mishra, for Opposite Party. 

SHIV DAYAL, J.: This is a petition 
under Article 226 of the Constitution 
challenging the election of a Panch for 
the Gram Panchayat, Barathara. 


2. It is stated in the petition that 
the last general election of the Pancha- 
yat was held on May 23, 1970. Nathuram 
(respondent No. 4) and Laxminarayan 
(respondent No. 5) were candidates from 
ward No. 2. The said Nathuram was 
declared elected. 


3. The petitioner is a voter. His 
contentions are: (1) The voters list was 
not prepared as required by the rules, 
framed under Section 5, of the Electi 
and Co-option Rules, 1963. (2) The voters 
list became final when it was published 
in the Gazette dated March 30, 1970, but 
8 names were added in the voters list 
“after 1-5-70.” In the petition, the signi- 
ficance of that date is not stated but 
before us it is said that on that date 
nomination papers were filed and scruti- 
nised. Addition of names after the date 
of nomination was not permissible under 
the rules. (3) Nathuram was disqualified 
inasmuch as he was a defaulter in res- 
pect of arrears of taxes of the Panchayat 
after notice of demand. (4) The Presidirg 
Officer, who presided, was not appointed 
specifically under Rule 63 of the Pancha- 
yat Election and Co-option Rules, 1963, 
although he was appointed by the Nir- 
wachan Adhikari under Rule 18 of the 
Rules. (5) Laxminarayan should have 

` been given the Symbol of bullock, but it 
was not given to him although Nathuram 
had not demanded that symbol. 

4, The first question before us is 
whether this Court would issue a writ 
under Article 226 of the Constitution. All 
the objections, which the petitioner has 
taken, can be made grounds for declarirg 
the election void by filing an _ electicn 
petition under Section 357 of the Act. 
That section reads thus :— 

"357. Election petition. (1) No elez- 
tion, or co-option notified under Sez- 
tions 20, 113, 170 and 216 shall be called 
into question except by a petition pre- 
sented to the prescribed authority. . 

(2) No such petition shall be admitted 
unless it is presented within fourteen 
days from the date on which the election 
er co-option was notified. 

(3) Such petition shall be enquired 
into and disposed of according to such 
ames procedure as may be prescrib- 
e a 
Under that section, the Madhya Pradesh 
Panchayats (Election Petitions, Corrupt 
Practices and Disqualification for Mem- 


Pancham Ramcharan v. Collector (Shiv Dayal J.) 


ALR 


bership) Rules, 1962, have been framed. 
Rule 22 reads as follows :— 

"99. Grounds for declaring election 
or co-option to be void— (1) Subject to 
the provisions of sub-rule (2) if the pres- 
eribed authority is of opinion— 

(a) that on the date of election or co- 
option a returned candidate was not 
qualified or was disqualified to be chosen 
to fill the seat under the Act; or 


(b) that any corrupt practice has been 
committed by a returned candidate or his 
election agent or by any other person 
with the consent of a returned candidate 
or his election agent; or 

(c) that any nomination paper has 
been improperly rejected; or 

(d) that the result of the election or 
co-option in so far as it concerns return- 
ed candidate, has been materially affect- 
e — 

(i) by the improper 
any nomination; or by the improper 
reception, refusal or rejection of any 
vote or the reception of any vote which 
is void; or 

(ii) by any non-compliance with the 

provisions of the Act or of any rules or 
orders mace thereunder, 
the prescribed authority shall declare 
the election or co-option of the returned 
candidate to be void.” 
All the grounds taken by the petitioner 
fall under Rule 22 (1) (d) (iii), quoted 
above. The petitioner having an appro- 
priate and efficacious remedy, which is 
provided in emphatic terms, this Court 
would not interfere by a writ under 
Article 226 of the Constitution save for 
compelling reasons in very special cir- 
cumstances. This was held in Thakur- 
prasad v. V. S. Mehta, 1965 MPLJ 480 = 
(AIR 1965 Madh Pra 258 FB). 


5. Learned counsel for the peti- 
tioner relies on Kabul Singh v. Kundan 
Singh, ATR 1970 SC 340. In that case, it 
was held by reference to Section 30 of 
the Representation of the People Act, 
1950, that the finality of electoral roll 
cannot be challenged in a proceeding 
challenging validity of an election. The 
view taken by their Lordships in B. M. 
Ramaswamy v. B. M. Krishnamurthy, 
(1963) 3 SCR 479 = (AIR 1963 SC 458), 
was followed. It is evident enough that 
that case is not in point, having regard 
to the provisions of Section 30 of the 
1950 Act. 


6. Learned counsel for the peti- 
tioner ther relied on Hafiz Mohd. Anwar 
Khan v. State of M. P., 1967 Jab LJ 
559 = (ATR 1967 Madh Pra 257). In that 
case the election of certain persons and 
the selection of another person to a 
Municipal Council: were quashed and a 
writ of mandamus was issued to the 
Collector requiring him to hold a fresh 
election according to law after drawing 
up proper electoral rolls in conformity 


acceptance of 
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with the requirements of law bearing on 

the point. That decision must be restrict- 

ed to Section 22 of the Municipalities Act, 

1961. The language of Section 22 (1) (d) 
(Contd. in colm. 2) 


Municipalities Act (8. 22) 


#22 (1) Subject to the provisions of 
sub-section (2) if the Judge 
x of a Te 


{d) that the result “of the. election 
or selection, in so far as it con- 
cerns a returned candidate hes 
been akaly affected— 

K xX X& XX 

Gil) ey the non-compliance with 
the provisions of this Act or of 
any rules or orders made there- 
under save the rules framed 


under S. 29 in so far as they relate 
to preparation and revision of 
list of voters: 


he shall declare the election cr 
selection of the returned candidate 
to be void.” 


The words underlined above in Sec. 22 
of the Municipalities Act are not to be 
found in Rule 22 of the Panchayats Act. 
Now, the M. P. Municipalities (Prepara- 
tion, Revision, and Publication of Elec- 
toral Rolls, Election and Selection of 
Councillors) Rules, 1962, have been fram- 
ed under Section 29 of the Municipalities 
Act, Therefore, no election petition can 
lie on that ground, because of the saving 
clause (underlined above) in the Murici- 
palities Act. 


G Learned counsel for the reti- 
tioner then relied on Idandas v. Elecion 
Officer (Gram Panchayat) East Nimar, 
1966 Jab LJ 434. That case is distingu-sh- 
able on facts. 


8. When a special right is crected 
by a special law and that special law also 
provides for a machinery for redress, the 
party complaining that his rights urder 
the special law have been violated must 
resort to the remedy provided by the 
special law and this Court will not inter- 
fere in exercise of its writ jurisdicton, 
except for compelling - reasons. We do 
not say that this Court has no jurisdic- 
tion to entertain a petition under Arti- 
cle 226 of the Constitution just becsuse 
an alternative remedy is provided in the 
Act. We say that this Court will not 
constitute itself into an election tribunal 
so as to ascertain facts by recording əvi- 
dence. For the grounds enumeratec in 
Rule 22 of the rules framed under Sec- 
tion 357 of the Act, an election petition 
is the appropriate remedy and the spezial 
Act lays emphasis on this in the first sub- 
section of Section 357. It is true that an 
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(iii) of the Municipalities Act is not the 
same as that of Rule 22 (1) (d) Gii) of the 
Rule framed under Section 357 of the 
M. P. Panchayats Act. The provisions 
may be reproduced side by side :— 


Pachayats Act (R. 22) 


#22 (1) Subject to the provision of 
sub-rule (2) if the prescribed 
ey ig a a 


{d) that ‘ie result of Tie election 
or co-option in so far as if con- 
cerns returned candidate has 
been materially affected— 

x X xX X* * x 

üii) by any non-compliance with 
the provisions of the Act or of 
any rules or orders made there- 
under 


the prescribed authority shall 
declare the election or co-option 
of ae returned candidate to be 
void.” 


enactment, by providing an exclusive 
remedy, cannot take away the extraordi- 
nary powers conferred on this Court by 
the Constitution, yet this Court will not 
exercise those powers when there is an 
efficacious and speedy remedy provided 
in the Act, save when there is a flagrant 
or manifest violation of the law or exces- 
Sive exercise of jurisdiction for which 
this Court feels compelled to interfere 
When there are disputed questions of fact, 
this Court will ordinarily leave the 
parties to take recourse to the ordinary 
remedy, that is, by way of an election 
petition. 


« 9 In the present case, contentions 
I, 3 and 5, as we have enumerated above, 
are disputed questions of fact. As regards 
the second ground, the petitioner vaguely 
stated that names of 8 voters were added 
in the voters list after 1-5-1970, but the 
copy of the order which is filed with the 
petition shows that that order was pass- 
ed on April 27, 1970. There is no allega- 
tion in the petition that the order was 
passed on the ist May but was ante- 
dated, which would have been a serious 
matter. It is denied in the return filed 
by the successful candidate that those 
names were added after the publication 
of the nomination papers. It is a matter 
of regret that orders of responsible autho- 
tities are challenged vaguely and not 
categorically. Responsibility must be 
felt while making such allegations. 
Ground No. 4 is wholly vague. It is not 
stated in the petition who counted the 
votes and whether the officer under 
whose supervision and direction votes 
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were counted was himself the returning 
officer and if he was not himself the re- 
turning officer whether he had been duly 
authorised by the returning officer in that 
behalf. However that ground can be 
pitas under Rule 22 (1) (d) (iii) quoted 
above. 


10. Learned counsel for the peti- 
tioner urged that the rules and the sec- 
tion being not clear and the relevant 
notification, particularly in respect of the 
amendment of Rule 80 of the Rule fram- 
ed under Sections 12, 21 etc., being not 
easily available, the petitioner was mis- 
led and was advised to file this petition. 
If he is now driven to file an election peti- 
tion, the prescribed period of limitation 
may have already run out. This Court 
should, therefore, interfere in its writ 
jurisdiction. We appreciate that the peti- 
tioner came to this Court on an assump- 
-tion that the result of the election had 
not been duly notified as required by the 
aforesaid Rule 80 (umamended). We take 
notice of the fact that a large number of 
petitions were fled on the assumption 
that the notification by -which clause (a) 
of Rule 80 of the said rules was deleted, 
was not published in the M. P. Gazette, 
which is necessary having regard to the 
provisions of the M. P. General Clauses 
Act. It. was eer “before us at the 
initial stage in all such cases that the 
amendment was made merely by writing 
a letter to all the Collectors. We are 
also aware of the fact that learned coun- 
sel went on searching for a notification, 
if any, and it was after about 10 days 
search that the notification No. 380-20- 
XVIII-P. R. 67, published in the M. P. 
Rajpatra dated October- 6, 1967, Part I, 
page 535, became available. By the above 
Gazette notification clause (a) of Rule 80 
was deleted. However, we are clearly 
of the view that these facts would per- 
haps be a good ground for delay within 
the meaning of Section 5 of the Limita- 
tion Act, 1963, which section is now ap- 
plicable to all appeals and applications, 
which expression would include an elec- 
tion petition also. It will be for the peti- 
tioner, if so advised, to file an application 
under Section 5 of the Limitation Act, 
along. with the election petition... . 


1l. This petition is, therefore, dis- 
missed. Parties shall bear their own 
costs. The outstanding amount of secu- 
rity deposit shall be refunded to the peti- 

oner, 


Writ Petition dismissed. 
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BISHAMBHAR DAYAL, C. J. AND 
P. K. TARE, J. 
Asbestos Cement Ltd., Kymore, Peti- 
tioner v. The State of M. P. and others, 
Respondents. 


Misc, Petn. No. 527 of 1967, D/- 2-3: 


(A) M. P. Land Revenue Code (1959), 
S. 59 (2) — Variation in land Revenue — 
Reassessment on diversion of land from 
agricultural to non-agricultural purpose. 

Quarrying operations do not alter 
agricultural character. But construction 
of buildings for industrial purpose com- 
mences diversion and entails liability for 
reassessment of land revenue. 


(Para 5} 
(B) M. P. Land Revenue Code 20 of 
1959), S. 59 (2) — Reassessment of land 
revenue on diversion of use of land — 
Diversion effected before Code came into 
force — Reassessment permissible from 
date of coming into force of Code — AIR 
1961 SC 291, Foll. - (Para 15) 
(C) M. P. Land Revenue Code (20 of 
1959), S. 140 — Date from which re- 
assessed revenue payable — Reassessment 
order has prospective effect — Date of 
initiation of re-assessment proceedings 
not material — Re-assessment order effec- 
tive from first day of revenue year fol- 
lowing date of re-assessment order. 
(Para 16) 
Cases Referred: Chronological Paras 
(1967) -1967 MPLJ 891 = 1968 Jab 
LJ 116, State of Madhya Pradesh 


v. Poonam Chand Shiv Ratan . 
Maheshwari o D 
(1963) 1963 MPLJ 636 = ILR (1963) - 
Madh Pra 425, Radheshyam 


ragga Agrawal v. State of 


M.. 

aai. AIR 1961 SC 291 (V 48) = 
(1961) 1 SCR 951, Rangildas Varaj- 
g oe v. Collector of 


13, 15 
ass ‘AIR 1937 Bom 226 (V 24) = 
39. Bom LR 266, Ahmedabad 
Ginning & Manufactuing Co. Ltd 
_v. Secretary of State 11 
R. K. Pandey. for Petitioner; K. K. 
T: Govt. Advocate, for Respon- 
ents. 


TARE J.:—This is a petition under 
Article 226 of the Constitution of India 
challenging the original, appellate and 
revisional orders passed by the different 
Revenue Courts (Vide Petitioners An- 
nexures l, 2, 3 and 5) assessing the peti- 
tioner to enhanced land revenue in res- 
pect of land said to have been diverted 
for non-agricultural purposes. 


2, The lands in question were 
formerly held by the Associated Cémneat 
Company Limited in Malik-makbuza 
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rights, The said Company had ben 
granted a mining lease in respect of the 
said lands for a period of 30 years start- 
ing from the year 1920 and ending in the 
year 1950. According to the report ap- 
pended to the order of the Sub-Divisioral 
Officer an area of 2,20948 square feet 
had been diverted for non-agricultural 
purposes for constructing residential 
quarters for labourers after 1-10-1955 on 
which date the M. P. Land Revenue Coce, 
1954, was brought into force. It is 
pertinent to note that under the Central 
Provinces Land Revenue Act, 1917, a 
Malik-makbuza holder intending to divert 
his holding to non-agricultural purposes 
was not required to take the permission 
of a Revenue Officer, but all the same, tte 
was liable for enhanced land revenue as 
re-assessed under Section 88 (ii) of the 
C. P. Land Revenue Act, 1917. Similar 
was the position with respect to a Mal- 
guzar. The tenants whether absolute 
occupancy holders or occupancy holders 
were required to take the permission of 
a revenue officer for diverting the land 
to non-agricultural purpose under Sec- 
tion 104 of the C. P. Land Revenue At, 
1917. For the first time the M. P. Land 
Revenue Code, 1954, introduced tie 
necessity of Tenure holders seeking such 
permission | and that provision is ncw 
embodied in Sections 59 and 172 of the 
M. P. Land Revenue Code, 1959. Accord- 
ing to the finding of the Sub-Divisioral 
Officer, an area of 15,61,532 square feet 
had been diverted to non-agricultural 
purposes prior to 1-10-1950. Thus, tre 
total diverted area is 18,29,520 square 
feet, out of the lands held by the pesi- 
tioner and its predecessor. The pe-i- 
tioner’s predecessor had been assessed to 
land revenue of Rs.16.19 ps. in respect of 
42 acres of land held by it. The lanis 
were transferred by the Associated 
Cement Company. Limited to the present 
petitioner sometime in the year 1925. 
However, in spite of the diversion tne 
lands have throughout been assessed to 
land revenue on the basis that they can- 
tinued to be lands used for agricultural 
purposes. 


3. The measurer reported to tie 
revenue authorities that the lands had 
been diverted by the petitioner-company 
and, therefore, proceedings for re-assess- 
ment of land revenue in respect of such 
diverted lands were initiated against the 
petitioner under Section 59 (2) of the 
M. P. Land Revenue Code, 1959. It is 
necessary to note as to what the Sub- 
Divisional Officer did. He specifically 
found that the entire land was being us2d 
for non-agricultural purposes and, there- 
fore, it was liable to be re-assessed at 
non-agricultural rate. For residential 
purposes land revenue on an arza 
'17,89,480 square feet was calculated at 
Rs. 1782.50 ps, at the rate of 10 paise per 
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100 square feet and in respect of land 
diverted for industrial purposes, the 
assessment was made at Rs. 94.00 per 
year regarding 47040 square feet, calcu- 
lating at the rate of 20 paise per 100 
square feet. Thus, the. petitioner was 
made liable to pay the annual land reve- 
nue of Rs. 1782.50 paise and Rs. 94.00 for 
residential and industrial purposes res- 
peciit As 16,08,572 square feet of 
and had been diverted to non-agricul- 
tural purposes prior to 1-10-1955, the 
petitioner was exempted from levy of 
premium and penalty. As regards the 
remaining land measuring 2,20,948 square 
feet, the petitioner was held liable for 
payment of premium as the land had 
been diverted after 1-10-1955 and it lay 
within the limits of Kymore town which 
had been duly declared as an urban area 
by a Notification. Therefore, the peti- 
tioner was required to pay premium of 
Rs. 500/- per acre in respect of that area. 
The total premium thus was determined 
at Rs. 2536.11 paise. The petitioner was 
also given the rebate of land revenue for 
one year under Sec. 59 (3) of the M. P. 
Land Revenue Code, 1959. Thus, the 
total premium determined was Rs. 2315.21 
paise. The Sub-Divisional Officer also 
imposed a penalty of Rs, 200.00 under 
Section 172 (4) of the M. P. Land Revenue 
Code, 1959. The Sub-Divisional Officer 
had also directed that the re~assessed 
land revenue be recovered from the agri- 
cultural year 1959-60 onwards. Similar- 
ly, the Additional Collector and the 
Board of Revenue confirmed that order. 
On a reference to the said orders, it is to 
be seen that the appellate authority or 
the revisional authority made a wrong 
assumption that no penalty had been im- 
posed, In fact the Sub-Divisional Officer 
had imposed a penalty under Section 172 
TER the M. P. Land Revenue Code, 


4. The learned counsel for the 
petitioner urged that the diversion having 
taken place at the time when the mining 
operations had started, it could not be 
asserted on behalf of the State that 
there was any fresh diversion when the 
petitioner diverted the lands to resi- 
dential or industrial purposes. It was 
pointed out that Section 59 of the M. P. 
Land Revenue Code, 1959, contemplates 
re-assessment on the first diversion only 
and not on any subsequent diversion that 
may be made from one non-agricultural 
to another non-agricultural purpose. 
Therefore, the contention is that the 
present re-assessment proceedings are 
without jurisdiction and not warranted 
by the provisions of the M. P. Land Reve~ 
nue Code, 1959. 


5. So far as this argument of the 
learned counsel is concerned, we may 
observe that it is based on a mis-appre- 
hension of the implication of grant of a 
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quarrying lease to the petitioner or its 
predecessor. In fact the quarrying lease 
not being inconsistent with agricultural 
purposes, there was no diversion by the 
starting of quarrying operations. That 
was also the view taken by the different 
revenue Courts. We are in agreement 
with that view. It was for that reason 
that throughout the lands continued to 
be recorded as lands used for agricultural 
purposes. It is futile to contend that 
there was any diversion by the starting 
of quarrying operations. It is pertinent 
to note that the quarrying operations 
might be carried on in some portion of 
the land and rest of the land would still 
continue to be used for an agricultural 
purpose. Therefore, no diversion can be 
said to have takén place merely because 
of grant of a quarrving lease. It is clear 
that the diversion took place partly 
before 1-10-1950 and partly after 1-10- 
1955, when the petitioner constructed 
residential quarters and other construc- 
tions for industrial purposes. Thus, in 
our opinion, the present proceedings for 
re-assessment of land revenue in respect 
of the diverted lands were perfectly 
tenable and the seme cannot be said to 
be without jurisdiction. As per the find- 
ing of the Sub-Divisional Officer, the peti- 
tioner never intimated to the revenue 
authorities about such diversion and for 
the first time, an application under Sec- 
tion 59 (2) of the M. P. Land Revenue 
Code. 1959, was made by the petitioner 
sometime in the year 1963 much after the 
re-assessment proceedings had been 
initiated by the Sub-Divisional Officer in 
the year 1959. 


6. It may be relevant to note the 
provisions of Section 59 of the M. P. Land 
Revenue Code, 1959, which are as fol- 
lows :— 

“S. 59. Variation of land revenue ac- 
cornme to purpose for which land is 
used.— ` 


(1) The assessment of land revenue 
on any land shall be made, with referênce 


- to the use of land— 


(a) for the purpose of agriculture; 

(b) as sites for dwelling houses; 

(c) for purposes other than those 
specified in items (a), (b) or (d); 

(d) for industrial or commercial pur- 
pose. 


(2) Where land assessed for wse for 
any one purpose is diverted to any other 
purpose, the land revenue payable upon 
such land shall, notwithstanding that the 
term for which the assessment may have 
been fixed has not expired, be liable to 
be altered and assessed in accordance 
with the purpose to which it has been 
diverted. 


(2a) The alteration or assessment re- 
ferred to in sub-section (2) shall be 
carried out by the Sub-Divisional Officer. 
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(3) Where the land held free from 
the payment of land revenue on condi- 
tion of being used for any purpose is 
diverted to any other purpose it shall 
become liable to the payment of land re- 
venue and assessed in accordance with 
the purpose to which it has been divert- 


(4) The assessment made under sub- 
sections (2) and (3) shall be in accordance 
With the rules made by the State Gov- 
ernment in this behalf and such rules 
shall be in accordance with the princi- 
ples contained in Chapter VII or VII, as 
the case may be. 


(5) Where land for use for any one 
purpose is diverted to any other purpose, 
and land revenue is assessed thereon 
under the provisions of this section, the 
Sub-Divisional Officer shall also have 
power to impose a premium. on the diver- 
sion in accordance with rules made under 
this Code: 


_ Provided that no premium shall be 
imposed for the diversion of any land 
for charitable purposes, 


(6) Notwithstanding any usage or 
grant or anything contained in any law, 
the right of all persons holding land, 
which, immediately before the coming into 
force of the Madhya Pradesh Land Re- 
venue| Code, 1954 (II of 1955), was held in 

alik;makbuza right, to exemption from 
payment of premium on diversion of such 
land is hereby abolished; but every such 
person shall, on diversion of such land 
be entitled in lieu of such right to a 
rebate egual to the land revenue for one 
year payable for such land from the 
amount of premium determined under 
sub-section (5).” 


7. The purposes for which the 
land can be used are agriculture, resi- 
dentia] and other general purposes not 
covered by any of the sub-clauses and 
lastly for industrial or commercial pur- ` 
poses. This is not a case of diversion of 
land from one non-agricultural purpose 
to another non-agricultural purpose, but 
purely a case of diversion of land from 
agricultural purposes to non-agricultural 
purposes. Similarly, it is also pertinent to 
note that a Notification, dated 7-8-1964, 

M. P. Government 
Gazette, dated 21-8-1964 had been issued 
including the areas covered by these 
lands within the limits of Kymore town. 
In view of this Notification, sub-sec. (4) 
of Section 59 of the Code will be attract- 
ed; with the result that lands being 
situated in an urban area will have to be 
re-assessed according to the provisions 
of Chapter VIII of the M. P. Land Reve- 
nue Code, 1959. For this reason also re- 
assessment of land revenue would be 
necessary. It is also pertinent to note 
the provisions of sub-section (6) of Sec- 
tion 59 of the Code, according to which 
the immunity of the petitioner from pay- 
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ment of premium was taken away, anc it 
was for that reason that the petitioner 
was granted a rebate of land revenue ‘or 
one year. 


Asbestos Cement v. 


8. The next contention of he 
learned counsel for the petitioner was 
that by virtue of Sec. 264, of the M. P. 


Land Revenue Code, 1959, the provisiens 
of the Code would be inapplicable to such 
lands. Attention was invited to the pro- 
vision of Section 264 of the Code, wh.ch 
is as follows :— 

“S. 264. Code not to apply in certain 
cases. Nothing contained in this Cede 
shall apply to a person who holds led 
from the Central Government.” 

9. It was urged that as the peti- 
tioner held a mining lease in respect of 
the lands, the petitoner should be deem- 
ed to be holding the land from the Cen- 
tral Government. We are unable to 
accept that contention for the simple r2a- 
son that the grant of a mining lease orer 
some land does not vest the title to the 
land in the lessee. The title continues to. 
be with the holder of the land. Of 
course, in this case the petitioner’s pze- 
decessor was the holder of the land. But, 
we are of opinion that title to the land 
and a mining lease to do something over 
the land ought not to be confused w-th 
each other. As regards the title to the 
land, the petitioner’s predecessor as also 
the petitioner held the lands in Malik- 
makbuza rights from the State Govern- 
ment or from the Malguzar prior to the 
abolition of proprietary rights. As su2h, 
it cannot be asserted that the petitiorer 
held the lands from the Central Govern- 
ment. We may further observe that the 
meaning of the phrase ‘holding land 
from the Central Government’ would 
imply the title of the Central Govern- 
ment to such land, which might be com- 
petent to transfer any lesser rights. 2n- 
disputably, this was not the land held 
by the Central Government. For tais 
reason Sec. 264 of the Code would not at 
all be attracted. 


10. The most important question 
raised on behalf of the petitioner is that 
the revised assessment would be effective 
from the next agricultural year after the 
order of the revised assessment is pass- 
ed. As such, it is suggested that the 
revised assessment could not be ordered 
to be recovered retrospectively from the 
agricultural year 1959-60. 


il. In this connection, we might 
advert to the observations of a Division 
Bench of the Bombay High Court, pres-d- 
ed over by Broomfield and Tyabji, JJ. in 
Ahmedabad Ginning and Manufacturing 
Co. Ltd, v. Secretary of State, AIR 1937 
Bom 226, wherein the Division Bench 
laid down that where land was appro- 
priated to non-agricultural purposes with 
the permission of the Government mn 
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payment of fine, the mere fact that assess- 
ment had not been altered, would not 
limit the Government’s power to revise 
the assessment. However, the assess- 
ment would remain the same on the ex- 
piry of period of guarantee unless and 
until it were to be revised. Therefore, 
unless the assessment were to be revised, 
the old assessment would continue and 
the Collector would have no power to . 
levy the revised assessment retrospective- 
ly. The clear implication of the view ex- 
pressed by the Division Bench in the 
said case would be that an order of re- 
vised assessment would be operative from 
the date it is made and not from any 
anterior date. 

12. In Radheshyam Maniklal Agra- 
wal v. State of M. P., 1963 MPLJ 636, a 
Division Bench, presided over by Dixit, 
C. J. and Pandey, J. was not required to 
consider the question of retrospective 
operation of Section 59 (2) of the M. P. 
Land Revenue Code, 1959, as the assess- 
ment proceedings had been instituted 
before the 1959 Code came into force. 
The Division Bench, therefore, express- 
ed the opinion that the matter would 
be governed by Section 53 of the M. P. 
Land Revenue Code, 1954. Under the 
M. P. Abolition of Proprietary Rights 
Act, 1951, the petitioner, in that case, 
held the land -under Section 5 (a) of the 
said Act as Abadi site, which he had 
converted to non-agricultural use. The 
Division Bench laid down that the con- 
version. of the Abadi site into the use for 
commercial purposes would amount to 
diversion for another purpose. 


13. In our opinion, the matter 
would stand concluded by the pronounce- 
ment of their Lordships of the Supreme 
Court in Rengildas Varajdas Khandwala 
v. Collector of Surat, AIR 1961 SC 291, 
where the holder of a former Inam had - 
diverted his land to a non-agricultural 
purpose and the question came up for 
consideration about, re-assessment under 
Sections 45 and 48 of the Bombay Land 
Revenue Code, 1879, read with Sections 4 
and 5 of the Bombay Personal Inam 
Abolition Act, 1953. An argument was 
advanced that as the diversion had taken 
place earlier than the coming into force 
of the Abolition of Personal Inam Act, 
1953, there could be no re-assessment. 
That contention was negatived by their 


Lordships with the following observa- 
tions :-— 
“The next contention on behalf of 


the appellant is that the Collector has no 
power to assess this land to non-agricul- 
tural assessment under Section 52 read 
with Sections 45 and 48 of the Code. Sec- 
tion 45 lays down that all land unless 
specially exempted is liable to pay land 
revenue. Section 48 lays down that the 
land revenue leviable on any land shall 
be assessed with reference to the use ef 
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the land (a) for the purpose of agricul- 
ture, (b) for the purpose of building and 
(c) for any purpose other than agricul- 
ture or building. Reading the two sec- 
tions together it is obvious that the as- 
sessment depends upon the use to which 
the land is put and is to be made ac- 
cording to the rules framed under the 
Code. In the present case it is not dis- 
puted that the land of the appellant is 
not being used for agriculture and is 


actually being used for non-agricultural - 


pipoa namely for the purpose of 
wilding: therefore, if the land is to be 
assessed, as it must now be assessed in 
view of Section 5 of the Act to full assess- 
ment, it can only be assessed as non- 
agricultural, For the purpose of such 
assessment it is immaterial when the non- 
agricultural use of the land started. It 
was ina special category being a personal 
inam land and was upto the time the Act 


came into force governed by the law - 


relating to personal inams. The perso- 
nal inams and all rights thereunder were 
abolished by the Act and the land is now 
to be assessed for the first time to full 
assessment under Section 5 of the Act 
read with the provisions of the Code; it 


can only be assessed as non-agricultural 


- land for that is the use to which it is 
being put now when the assessment is to 
be made. Section 48 makes it clear that 
the assessing officer when assessing the 
land should look to the use to which it 
fis being put at the time of the assessment 
and assess it according to such use. 

the assessment is to be made after the 
coming into force of the Act it has to be 
on non-agricultural basis for that is the 
use for which the land is being put at 
the time of assessment.” 


14. The clear implication of the 
observations of their Lordships of the 
Supreme Court is that it would be im- 
material as to when the diversion might 
have taken place. But the re-assessment 
would operate prospectively even in res- 
pect of such past diversion. 


15. Relying on the said pronounce- 
ment of their Lordships of the Supreme 
Court a Division Bench of this 
presided over by Dixit, C. J. and Bhave, 
J. had taken a similar view in State of 
Madhya Pradesh v. Poonam Chand Shiv 
Ratan Maheshwari, 1967 MPLJ 891. 
Therefore, it is clear that as laid down 
by their Lordships of the Supreme Court 
in AIR 1961 SC 291 (supra), although 
diversion might have taken place at a 
point of time anterior to the coming 
into force of the M. P. Land Revenue 
Code, 1959, re-assessment can be made 
in respect of such diverted land- for a 
period subsequent to the coming into 
force of the said Code and such re-assess- 
ment will be prospective and in 
no sense, can it be made. retrospective. 
To that extent, we would affirm the view 
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Court,, 


A-I. R. 


of the learned Member of the Board of 
Torena expressed in the order impugn- 
ed, 


16. But the question is as to what 
should be understood by the phrase ‘pros- 
pective’ — whether it relates to the date 


when the assessment proceedings were 


initiated or to the date when the original 
authority actually passed an order of 
revised assessment. Section 59 (2-a) 
would clearly indicate that the assess- 
ment referred to in sub-section (2) has 
to be carried out by the Sub-Divisional 
Officer. This provision read with Sec- 
tion 140 of the M. P. Land Revenue Code,} . 
1959, would clearly. indicate that the 
order of re-assessment is to come into 
force from the next revenue year, as 
provided by Section 140 of the Code, 
which means the First of October shall 
be the first date of the revenue year, as 
per the Notification No. 5259-290.  VII-N- 
Rules, dated the 30th May 1960, publish- 
ed in the M. P. Rajpatra, dated the 10th 
June 1960. The original order of the 


‘Sub-Divisional Officer was passed on 


11-1-1965. Therefore, according to the 
clear provisions of the Code, the order of 
revised assessment will come into force 
with effect from the First day of October . 
next, which means 1-10-1965. The reve- 


nue Courts had made the order of re- 


assessment effective from 2-10-1959 on- 
wards, which was the date of coming into 
force of the M. P. Land Revenue Code, 
1959. Although the re-assessment could 
be made under Sec. 59 (2) of the. Code, 
it is clear that the order of re-assessment 
could not be made to act retrospectively 
and the same would be effective from the 
date it was passed. Till then the old as- 
Sessment will remain in force. 


17. The orders of the revenue 
Courts are accordingly modified to the 
extent indicated and subject to the modi- 
fication made, this petition fails and is 
accordingly dismissed, However, under 
the circumstances of the case, especially 
when the petitioner has partly succeeded, 
we do not think it proper to make any 
order as to costs, which shall be borne as 
incurred. The balance of the security .- 
deposit shall be refunded to the peti- 
tioner, 

Ordered accordingly. 


i 
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(A) Houses and Rents — M. P. Accom- 
modation Control Act (41 of 1961), 5ec- 
tions 12 and 18 — Protection under Sec- 
tion 12 (8) is not available unless temant 
seeks fixation of provisional rent and depo- 
sits the rent. 

Where in a suit for ejectment for non- 
payment of rent, the tenant who nei-her 
raises any dispute as to the amount of rent, 
nor seeks fixation of reasonable provisional 
rent by the Court under Section 18 (2), 
should under the Second Part of Section 18 
(1), continue to deposit rents month after 
month at the rate at which he paid -ast. 
Only then he can claim protection urder 
Section 12 (8). Tf he fails to so deposit, 
he cannot, at the conclusion of the tial 
claim protection on the ground that the 
court has not fixed provisional rent urder 
Section 18 (2). In tbis case the tenant’s 

lea at the conclusion of the trial that the 
andlord had wrongfully failed to adjust a 
loan payable by him towards the rent was 
rejected. AIR 1968 Madh Pra 87 (FB) & 

1966 Jab LJ 1028, Followed. 
(Paras 22, 24 and 26) 

(B) Houses and Rents — M. P. Accom- 
modation Control Act (41 of 1961), Sec- 
tion 13 (2) — Nature and extent of fair rent 
enquiry. 

The enquiry under Section 18 (2) to be 
conducted when the Jandlord or the terant 
raises a dispute as to the amount of rent is 
only a preliminary and summary one and 
should be completed as expeditiously as pzac- 
ticable soon after the dispute is raised. This 
summary procedure is for the reason that 
the tenant is bound to deposit month after 
month rents at the rate fixed by the Court. 
The fixation of the provisional rent mast, 
however, be a judicial one. AIR 1968 Madh 
Pra 87 (FB) & 1966 Jab LJ 1028, Followed. 

(Paras 19 and 22) 


(C) Houses and Rents — M. P. Accom« 
modation Control Act (41 of 1961), Sec- 
tion 18 (2) — Dispute need not necessarily 
relate to rate of rent. 

The expression “any dispute as to the 
amount of rent” covers both disputes as to 
rate of rent and other aipota which afect 
the rent payable, such as landlord’s not ad- 

' justing dues despite an agreement or deny- 
ing payment alleged by the tenant. AIR 
1968 Madh Pra 87 (FB) & 1966 Jab uy 
1028, Followed. (Paras 10 and 22) 

(D) Houses and Rents — M. P. Accem- 
modation Control Act (41 of 1961), Sec- 
tion 18 — Sub-section (2) applies both to 
First and Second parts of sub-section (1). 

Fixation of provisional reasonable rent 
under Section.18 (2) applies both to First 
and Second parts of Section 18 (1), There- 
fore, where a dispute as to amount of rent 
under the First part culminates in the fixa- 
tion of fair rent by the Court, the tenant has 
to deposit rents at that rate throughout the 
period stated in the second part. AIR 1968 

adh Pra 87 (FB) & 1966 Jab LJ 1028. 
Followed. (Paras 8 and 22, 
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SHIV DAYAL, J.: This Second Appeal 
has been referred to this Bench in the fol- 
lowin circumstances. The respondent 
brought a suit against the appellants for 
their ejectment from a non-residential ac- 
commodation and for recovery of arrears of 
rent. It was alleged that the monthly rent 
was Rs, 45/. as agreed between the par- 
ties. The defendant paid rent upto March 
80, 1965, but did not pay any rent there- 
after. The plaintif served a notice dated 
December 29, 1965, on the defendants deter- 
mining the tenancy on January 31, 1966, 
and to pay arrears of rent, Rs. 540/- from 
April 1, 1965, to March 81, 1966. This 
notice was served on defendant No. 2 on 
December 81, 1965. Since the defendants 

id not pay arrears of rent within twa 
months of the notice, it was a ground for 
ejectment. Another ground for  ejectment 
was that the plaintiff needed the suit premi- 
ses for starting his own business. 


2. On June 19, 1966, a writ of sum-. 
mons was served on the defendants. On 
July 16, 1966, that is, within one month of 
the service of the writ of summons, the de- 
fendants deposited Rs. 720/- as arrears of 
rent, On July 18, 1966, they filed their 
written statement resisting both the grounds 
taken in the suit. They alleged that they 
were no doubt in arrears of rent as alleg- 
ed by the plaintiff but the reason was that 
on July 10, 1960, the plaintiff had borrow- 
ed from the defendants a sum of Rs, 8252/-. 
The defendants asked the plaintiff to repay 
the -loan and to adjust the amount towards 
rent. The plaintiff went on assuring the 
defendants that this would be done. 


8. The trial Court passed a decree 
only under Section 12 (1) G) of the M. P. 
Accommodation Control Act, 1961, (herein- 
after called the Act). The issue relating to 
genuine requirement was decided against the 
plaintiff. The defendants appealed but their 
appeal was dismissed. 

4, The defendants then preferred 
this second appeal. One of the contentions 
was that the defendants had raised a dispute 
relating to the amount of rent due. It was 
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the duty of the trial Court to fix provisional 
rent under Section 18 (2) of the Act, which 
it did not do. The defendants had deposit- 
ed the arrears of rent within one month of 
the service of the writ of summons, They 
were, therefore, entitled to the benefit of 
Section 12 (8) of the Act and it could not 
be said that they did not comply with the 
provisions of Section 18 (1) of the Act. 

5. This second appeal was heard by 
Mr. Justice Golvalkar. He was of the opin- 
ion that since the cuestion with regard to 
the interpretation of the expression “dispute 
as to the amount of rent” in Section 18 (2) 
of the Act frequently arises, it should be de- 
cided by a Division Bench. 

6. The questions we have to decide 


are these:— 

(1) Whether disput? within the mean- 
ing of sub-section (2) of Section 13 of the 
M. P. Accommodation Control Act; 1961, is 
confined to a dispute relating to rate of rent? 


(2) Whether any enquiry will be made 


for the purposes of fixin provisions rent 
under sub-section (2), and, if so, what will 
be its nature? 


(8) Whether sub-section (2) applies to 
the first part of Section 18 (1) or to the 
second, or to both P 

(4) If the tenant disputed the amount 
of rent claimed by the landlord, but no pro- 
visional rent was fixed by the Court, could 
the tenant, at the conclusion of the trial of 
the suit, claim bene‘it of Section 12 (8) of 
the Act on the ground that if poe 
rent had been fixed, he would have com- 
plied with the requirements of sub-sec. (1)? 

; As we read Section 18 of the 
Act, it is in two parts, which would indicate 
while reproducing it as follows:— 

“(1) On a suit or proceeding being ins- 
tituted by the landlord on any of the grounds 
referred to in Section 12, the tenant shall 
within one month of the service of the writ 
of summons on him cr within such further 
time as the Court may on an application 
made to it, allow in this behalf, deposit in 
the Court to pay to the landlord an amount 
calculated at the rate of rent at which it was 
paid for the period for which the tenant 
may have made defeult including the period 
subsequent thereto upto the end of the 
month previous to that in which the deposit 
or payment is made, and shall thereafter 
continue to deposit or pay, month by month, 
by the 15th of each succeeding month a sum 
equivalent to the rent at that rate.” 


The first part requires the tenant to deposit 
in Court or pay to the landlord, within one 
month of the service of the writ of summons 
on him, all arrears of rent uptodate, that is, 
upto the end of the month previous to that 
in which the deposit or payment is made. 
The time of one month prescribed by the 
section may be extended by the Court in 
its discretion. The second part requires the 
tenant to go on depositing or paying by the 
15th of every calendar month the rent 
which became due in the previous month. 


. tenant. 
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8. I£ any dispute is raised regard- 
ing the amount of rent payable by the 
tenant, the law enjoins the Court to fix a 
reasonable provisional rent. Sub-section (2) 
of that section enacts as follows:— 

“If in any suit or procedimi Teferred 
to in sub-section (1), there is any dispute as 
to the amount of rent payable by the tenant, 
the Court shall fix a reasonable provisional 
rent in relation to the accommodation to be 
deposited or paid in accordance with the 
provisions of sub-section (1) till the decision 
of the suit or appeal.” 

The language of sub-section (2) and parti- 
cularly the words “to be deposited or 
paid in accordance with the provisions 
of sub-section (1) till the decision of the suit 
or appeal” leave no manner of doubt that it 

ill be the reasonable provisional rent fix- 
ed by the Court which will have to be de- 
posited by the tenant on every occasion 
throughout the period commencing with the 
institution of the suit until the final decision 
in the appellate Court. Jt is not a correct 
reading of the section that the provisional 
rent is fixed only for the second part of sub- 
section (1). No words of sub-section (2) 
give that restricted meaning to it. Thus, if 
there is a dispute before the Court as to 
the amount of rent to be deposited under 
the first part of sub-section (1), a duty is 
cast on the Court to fix rent provisionally 
and the tenant is then under an obligation 
to deposit or pay all arrears of rent in ac- 
cordance with the provisional rent as fixed 
by the Court. 


9. The expression “amount calculat- 
ed at the rate cf rent at which it was 
aid.... previous to that in which the 
eposit or payment is made” in sub-sec- 


tion (1) means that the basis of calculation 
of rent to be deposited will be that rate at 
which the last admitted payment before the 
institution of the suit was made. But this 
provision is controlled by sub-section (2), so 
that where provisional rent fixed under that 
sub-section, such provisional rent becomes 
the basis for deposits or payments under 
sub-section (1). : 


10. The words “any dispute” in 
sub-section (2) are comprehensive enough in 
their import to cover every kind of dispute 
as to the amount of rent payable by the 
The dispute may relate to the rate 
of rent or period for which the tenant is in 
arrears, or the landlord not adjusting any 
dues despite an agreement, or the landlord 
denying a ee alleged by the tenant. 
To put it differently, every dispute as to the 
amount of rent which is payable by the 
tenant will be a dispute within the meaning, 
of sub-section (2). 


11. This is the force of the words 
“any dispute” which is fortified by the words 
“amount of rent” and again the words “pro- 
visional rent”. If the provisions of sub-sec- 
tion (2) had been intended to confine its ap- 
plication only to a dispute relating to rate of 
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rent, the wording of the sub-section weuld 
have been altogether different. 

12. The dispute as to the amount of 
rent payable by the tenant may be initiated 
either by the landlord or by the tenant. The 
sub-section does not limit its applicatior to 
a case where a dispute is raised by the 
tenant. As an illustration, if in his nctice 
prior to the suit the landlord demanded ar- 
rears of rent at the rate of Rs. 100/- per 
month, but the tenant in his reply contend- 
ed that the rent payable by him was Rs. 50/- 
per month only and may have even renit- 
ted all rent due at that latter rate, the lend- 
Jord may raise a dispute as to the amcunt 
of rent payable by the tenant. The Court 
shall then a provisional rent and the 
tenant will be under an obligation to depo- 
sit or pay on that basis both under the rst 
and the second part of sub-section (1). 

18. Since the fixation of provisienal 
rent under sub-section (2) is meant solely for 
the purposes of sub-section (1) and for no 
other purpose, nor has it any bearing on the 
merits of the dispute, which is ultimatelr to 
be decided in the al judgment of the 
Court, the defendant may raise a dispute 
even before he has filed his written state- 


ment. , 

14. A party who raises a dispute 
must do so at the earliest opportunity and 
must seek early fixation of provisional rent 


so that there may not be unnecessary delay 
in complying with the provisions of sub-:ec- 
tion (1). No doubt, there must be pretent 
before the Court necessary material for its 
satisfaction to fix provisional rent which will 
be reasonable, 


15. As soon as such a dispute under 
sub-section (2) is raised before the Court, it 
is its duty to fix provisional rent as soon as 
possible. The urgency lies in the fact that 
it will be the provisional rent fixed by the 
Court which will be the basis for depcsits 
to be made both under the first and the 
second parts of sub-section (1). The Ccurt 
cannot defer the fixation of provisional sent 
to any time longer than what is absolu-ely 
necessary, It hardly requires to be said that 
the Court will extend the time within the 
first part of sub-section (1), if necessary, so 
that the tenant may be able to deposit nent 
within one month or the extended time, as 
the case may be, That alone will be a jcdi- 
cial exercise of the discretion; otherwise it 
may lead to complications and hardship. 


16. The word “thereafter” in the 
second part of sub-section (1) clearly meens: 
(i) “after one month‘ of the service of the 
writ of summons of the tenant”, or (ii) “a‘ter 
the time extended” under the first part, for 
instance, if the Court has extended time of 
one month to four mon under the £rst 
part, the tenant will be required to deposit 
rent under the second part after the expiry 
of the period of four months. The word 
“thereafter” does not necessarily mean -he 
period commencing from the 31st day of he 
service of the writ of summons. 
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[Prs. 11-19] 
A reading of sub-section 
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(2) as 
above, answers the argument that if in fixing 
the provisional rent the Court takes, for in- 
stance, three months, then the tenant will be 
committing default under the first part of 
sub-section (1) for no fault of his and there- 
by incurring the penal consequences under 
sub-section (6) and also the argument that 
there is bound to be default under the second 
part of sub-section W because the Court has 
no power to extend time for payment. 


18. The words of sub-sections (1) 
and (2) are cleat and unambiguous. That 
being so, according to the elementary rule 
of interpretation of statutes, the grammati- 
cal and natural meaning must be given to 
the words. Moreover, the view we take also 
accords with the scheme and intention of 
Section 18. The object and purpose of Sec- 
tion 18 (1) is to prevent the tenant from ad- 
opting dilatory tactics in a suit for his eject- 
ment without paying arrears of rent and the 
rent falling due during the pendency of the 
suit. 


17. 


The intent and object of the second 
sub-section is also abundantly clear. Merely 
by raising a dispute as to the amount of 
rent, the tenant should not be allowed to 
circumvent the requirements of sub-sec. (1). 
Every such ay no doubt will be deter- 
mined in the final decision of the suit, but 
the scheme and the intention of the law is 
that the tenant must go on depositing or 
paying rent as it goes on accruing due and 
since the final determination will necessarily 
take time, a provision has been made for fx- 
ing a provisional rent. The tenant is not 

owed to choose arbitrarily a rate or 
amount of rent by alleging that that was the 
agreed rent and to pay only that much. Nor 
could the landlord be allowed to fix arbitra- 
rily exorbitant rate or amount of rent and to 
claim that the tenant must pay it. Power is, 
therefore, given to the Court to fix a provi- 
sional amount of rent. This saves the provi- 
sions of sub-section (1) from being defeated 
either by the tenant or by the landlord. 


19. As the provisional rent to be 
fixed by the Court under sub-section (2) 
must be ‘reasonable it is implicit that the 
Court must hold an enquiry and on the 
basis of the enquiry, it arat Er a reasonable 
provisional rent. This enquiry cannot bo 
the same as the trial and the determination 
of the issue which will arise in the suit per- 
taining to the dispute as to the amount of 
rent payable by the tenant. In the suit there 
will be an issue and after recording evidence 
of the parties, the issue will be decided 
finally in the judgment of the suit. Sub- 
section (2) of Sec. 18 cannot envisage an 
elaborate and parallel trial of the same issue 
as a preliminary trial. Moreover, the final 
decision of the issue will not fix “a provi 
sional rent”. Two things, therefore follow as 
a natural and necessary consequence:— (1) 
That the enquiry must be preliminary 
and immediate and its disposal must 
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be as expeditious as possible; and 
(2) the enquiry will be a summary one. 
The scope and size of the enquiry will 
depend upon the nature of the dispute and 
the material before the Court on the date 
on which it is called upon to make an order 
under sub-section (2). For instance, there 
may be documents from which a reasonable 
provisional rent, e.g., rent note; receipts of 
rent paid; in case where the tenant clai 
an agreement or adjustment of the amount 
due to him in payment of rent due by him, 
the document containing that agreement or 
adjustment; or an agreement for adjusting 
the amount due by the tenant towards the 
expenses in y him on repairs of ‘the 
accommodation, will be use material 
which the Court will take into considera- 
tion while determining the provisional rent. 
These instances do not formulate any hard 
and fast rules. The Court may require the 
parties to file affidavits. The Court may 
even on persual of documents filed by the 
parties forthwith fix a reasonable provisional 
rent. The Court has merely to satisfy itself 


prima facie what provisional rent will be 


reasonable. The discretion is wide but has 
to be exercised judicially and objectively. 
Even documentary material pet at that 
stage before the Court may be found to be 
enough to’ guide it in making the discre- 
tionary order. One thing, however, is cer- 
tain that the stage of fixing a provisional 
rent is not one when the Court should enter 
into a full-dressed trial or any elaborate en- 


20. Parties have referred to us the 
decisions in Chapsibai: v. Mahendrakumar, 
1963 Jab LJ (SN) 240 = 1963 MPLJ (Note) 
256; Kulbhushan v. Baji Rao, 1964 Jab LJ 
(Note) 169; Surajprasad v. Ganpatrai, 1967 
MPLJ (Note) 65 and Mishrilal v. Gulaba, 
1970 MPLJ (Note) 8. . 

21, The view we take is in conso- 
nance with the Full Bench decision in Ram- 
piyari v. Ramautar, 1968 Jab LJ 146 or 1968 
MPLJ 1 = ae 1968 Madh Pra 87) (FB), 
which uphel the view taken in Chitra 
Cerna Tiwari v. Gangaram, 1966 Jab LJ 


The conclusions we have reached 
may now be summed up thus:— i 

(1) Every kiad of dispute as to. the 
aoe of rent payable by the tenant is 
within sub-section (2) of Section 18. The 
dispute may be raised either by the landlord 
or by the tenant. The dispute must be spe- 
cific and the attention of the Court must 
be invited to it and the Court must be asked 
to fix a reasonable provisional rent. 


(2) As soon as such a dispute under sub- 
section (2) is raised before the Court, the 
Court must fix a reasonable provisional rent 
as expeditiously as practicable. The fixing 
of provisional rent cannot be deferred. Since 
the provisional rent hes to be “reasonable”, 
the Court has to apply its mind and satisfy 
itself prima facie what provisional rent 


be reasonable. ‘The enquiry is preliminary 
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and summary in nature; for instance, the 
Court may fix provisional rent even on the 
documentary material: present at that stage 
before the Court, or may require prt orgie 
to file affidavits. No hard and fast rules can 
be formulated. 

(8) If a dispute is raised under sub-sec- 
tion (2) and a provisional rent is not fixed 
expeditiously so as to unable the tenant to 
deposit or pay the arrears of rent within one 
month of the service of the writ of summons 
on him, the Court will only be exercising its 
discretion judicially, if it extends time suit- 
ably under the first part of sub-section (1). 

(4) The word “thereafter” in the second 
part of sub-section m means “after one 
month of the service of the writ of summons 
on the tenant”, or, where time is. extended, 
“after the time so extended” under the first 
part of sub-section (1). 

en provisional rent is fixed under 
sub-section (2) that becomes the basis for all 
dapoi and payments under the first part 
and the second part of sub-section (1) and 
this basis supersedes the basis indicated in 
the first part of sub-section (1), which is, at 
the rate at which the last admitted pay- 
ment: before the institution of the suit was 
made. Sub-section (2) controls both the 
parts: of sub-section (1) of Section 18. 
Where no provisional rent is fixed, 
because the party raising the dispute did not 
ress for it, and the Court also overlooked 
e dispute, the tenant must deposit rent as 
indicated in sub-section (1), or, at his own 
risk, deposit or pay such rent as he thinks 
is due, In the latter case, the tenant will 
have to bear the consequences if the Court, 
when the question is raised either under 
Section 18 (6) or Section 12 (8) of the Act, 
decide that the amount of rent payable by 
the tenant was a larger sum. 


_ (7) If the tenant does not raise a speci- 
fic dispute and. pray for fixation of provi- 
sional rent and the Court also omits to fix a 
provisional rent, the tenant cannot, at the 
conclusion of the trial, claim protection of 
Section 12 (8) of the Act on the ground that 
if provisional rent had “been fixed, he would 
havei complied with the provisions of Sec- 
tion .18 (1). 

28. As the learned Single Judge has 
referred the appeal itself for being decided 
by the Division Bench we shall proceed to 
deal with this case on merits. 


24, In the present case, the appell- 
ants contention is that since they deposited 
all rent due by them in compliance with 


the first part of Section 18 (1) of the Act 
and since the trial Court did not fix pro- 
visional rent as required by sub-section a} . 
it cannot be said that they did not comply 
with the yoe of Section 18. The ap- 
pellants claim benefit of Section 12 (8) of 
the Act. In our opinion there contention 
cannot be accepted. 

25. It is not in dispute that the de- 
fendants did not BY arrears of rent within 
the time prescribed in Section 12 (1) (a) of 
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the Act. Decree for ejectment was, there- 
fore, inevitable unless the defendants earne 
the protection of Section 12 (8) of the Act 
by complying with the provisions of £ec- 
tion 13. 

26. The suit was instituted on 
1-4-1966 claiming arrears of rent fom 
1-4-1965 to 31-3-1966 at Rs. 45/- per morth, 
The writ of summons was served on the 
defendants on 19-6-1966. They deposited 
Rs. 720/- on 16-7-1966 that is, rent fom 
1-4-1965 to 81-7-1966. This deposit was 
made before the written statement was filed. 
In his memorandum of deposit, the defead- 
ants did not raise any dispute 
amount of rent. Jt reads thus: — 


“NIWEDAN HAI KI WADI DWARA 
NOTICE EWAM WADPATRA PAD 8/4 
MEN WARNIT SHESH BHADA 1-465 
LAGAYAT 31-7-66 KA 16 MAH KA 720 
UPTAYE NYALAYA SHRIMAN KE SUM- 
MONS KE NIRWAH KE EK MAS KI 
AWADHI KE BHITAR JAMA KIYA JATA 


ATEWA WADI BHADA SHESH EA- 
HANE KE ADHAR PAR NISKASAN KI 
DECREE PRAPTA KARNE KA ADHIKARI 
NAHIN HAI. RAQAM MAZKUR JAMA 
KARNE KA ADESH PRADAN KARNE KI 
KRIPA KI JAWE? 


There is no indication in the memorandım 
of deposit about the plea of adjustment 
which was subsequently raised in the writ-en 
statement. There is nothing to show that 
the defendants either on July 16, 1966, wken 
they made the deposit, or on July 18, 1956, 
when they filed the written statement, or 
at any time thereafter, asked the Court to 
fix provisional rent. On July 30, 1986, 
issues were ed. ‘Thereafter the parties 
produced their evidence. Arguments were 
eard on February 14, 1967, and judgment 
was delivered on February 23, 1967, Even 
in the memorandum of the first appeal, the 
defendants did not raise the objection that 
the trial Court did not fix provisional rent 
under sub-section (2) of Section 18. Thas, 
the defendants were responsible for rot 
raising a dispute and the Court not fixing 
Doyen rent under Section I8 (2). The 
efendants were bound to go on depositiag 
every month, rent for the preceding morth 
at Rs. 45/- per month under the second 
art of sub-section (1). This they did rot 
do. Therefore, Section 12 (8) cannot extead 
its protection to the defendants. 


27. No other point was pressed 3y 
the appellant. 
28. The appeal is dismissed wth 
costs. 
Appeal dismissed. 
E 
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BISHAMBHAR DAYAL, C. J. AND 
P. K. TARE, J. 


Smt. Vraj Kuwar Bai and others, Appel- 
lants v. Kunjbiharilal Krishnachandra and 
others, Respondents, 

Letters Patent Appeals Nos. 81 and 
84 of 1963, D/- 7-10-1970 from judgment 
of S. P. Bhargava, J., in Misc. F, A. No. 81 
of 1962, D/- 10-10-1963. 

(A) Provincial Insolvency Act (1920), 
Section 2 (1) (d) — Partnership property is 


-not “property” within Section 2 (1) (d) as 


partner has no disposing power over it for 
his own benefit. (Para 0) 


(B) Partnership Act (1982), Sections 14 
and 15 — All joint property of partners is 
not partnership property — Only property 
answering description in Section 14 is part- 
nership property — Principles of co-owner- 
ship cannot apply to such property — Hence 
mortgage of partnership property by partner 
for his own benefit is invalid: Misc. (First) 
Appeal No. 81 of 1962, D/- 10-10-1963 
(Madh Pra), Affirmed. (Paras 5, 10, 18) 


(C) Civil P. C. (1908), Order 30, R. 1 
— In a suit against for binding part- 
nership property all or any of partners need 
not be joined by name — Individual partners 
have to be joined only when they are to be 
bound personally. (Para 11) 


(D) Civil P. C. (1908), Order 30, R, 1 
— Where in suit against partners for speci- 
fic performance of contract to execute sale 
of partnership property on behalf of firm a 
partner becomes insolvent, the decree is 
binding on firm property without joining 
Insolvency Court as defendant — Solvent 
partners or executing Court can execute valid 
sale deed of whole property. AIR 1964 
Madh Pra 55, Rel. on; Misc. (First) Appeal 
No. 81 of 1962, D/- 10-10-1963 (Madh Pra), 
Affirmed. (Paras 12, 16) 


(E) Transfer of Property Act (1882), 
Section 52 — Doctrine of lis pendens ap- 
plies to suit for specific performance of con- 
tract to execute sale deed in respect of Jand. 
AIR 1948 PC 147, Rel. on; Misc. (First) Ap- 
peal No. 81 of 1962, D/- 10-10-1963 (Madh 
Pra), Affirmed, (Para 14) 


Cases Referred! Chronological Paras 
(1964) ATR 1964 Madh Pra 55 
(V 51) = 1968 Jab LJ.476, Laxmi- 
__ narayan v. Dwarkaprasad 
(1948) AIR 1948 PC 147 (V 85) = 
75 Ind App 165, Gouri Dutt Maharaj 
v. Sukur Mohammed i 
J- V. Jakatdar, for Appellants; H. L. 
Khaskalam (for No. 1) and R. S. Dabir (for 
No. 4), for Respondents. 
BISHAMBHAR DAYAL, C. J.:— This 
order shall also govern the disposal of Let- 
ters Patent Appeal No, 84 of 1963. 
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2, These Letters Patent Appeals learned Single Judge, the present Letters 
arise out of a suit for specific performance been filed by Bechar 


filed by Kunjbeharilal against three partners 
Bechar Bhai, Rupchand and Brijdas of firm 
Diamond Trading Company, Raipur. The 
case of the plaintiff wes that the partners of 
the firm, on behalf of the firm, agreed to sell 
malik makbuza rights in half share of certaiñ 
fields which were partnership property, by 
agreement dated 22nd January, 1947. The 
document was executed by Rupchand, one 
of the partners, on behalf of the firm. On 
4th November, 1947, Brijdas another partner 
of the firm, confirmed the agreement. The 


plaintiff alleged that he was always willing. 


to perform his part of the contract, but that 
the defendants failed to execute the sale deed 
in spite of service cf registered notice. The 
plaintiff, therefore, claimed that the defend- 
ants be directed to execute a sale deed on 
payment of the balance of price i.e., Rupees 
7743/4/-, or any other amount that may 
be found payable, This suit was filed on 26th 
October, 1950. On 19th March, 1952, 
Bechar Bhai, one of the partners, mortgaged 
the whole of this property with the Allaha- 
bad Bank Ltd., claiming himself to be the 
owner thereof. On 22nd March, 1952, that 
is within a few days of this mortgage, one 
of the creditors of Bechar Bhai applied for 
adjudicating Bechar Bhai as an insolvent. 
On 24th September, 1955, Bechar Bhai was 
adjudicated insolvent. No receiver was ap- 
pointed. The plaintiff did not take any steps 
in his suit for specific performance to join 
the Insolvency Court as representing the 
estate of the insolvent. On 8rd April, 1958, 
the two partners Rupchand and Brijdas en- 
tered into a compromise with the plaintiff 
Kunjbeharilal and agreed to a decree being 
passed in his favour. On 28rd April, 1958, 
a decree for specific performance was passed 
in favour of Kunjbeharilal on compromise by 
two of the partners and ex parte against 
Bechar Bhai. On 26rd June, 1958, Kunj- 
beharilal deposited the money as considera- 
tion for execution of the sale deed and ap- 
plied for execution of the decree. On re- 
ceipt of a notice from the executing court 
asking him to execute a sale deed in favour 
of the plaintiff, Bechar Bhai filed an objec- 
tion on 19th December, 1960, informing the 
Court that he had .been adjudicated insol- 
vent; that the decrze Bevin been passed 
without impleading the Insolvency Court as 
a party, the decree was a nullity and that 
the sale deed could not be executed. A 
similar objection was also filed on behalf of 
the Allahabad Bank, now respondent No. 4. 
The Additional District Judge on 8rd April, 
1962, held that the decree was a nullity and 
could not be executed. He, therefore, dis- 
missed the application for execution. Against 
that order the plaintiff fled an appeal in this 
Court and the learned Single Judge by order 
dated 10th October, 1968, reversed that 
order and directed the Court below to pro- 
ceed with the execution of the decree ac- 
cording to Jaw. Against that order of the 


Patent Appeals have 
Bhai and the Allahabad Bank Ltd. 

8. The contention of learned coun- 
sel for the appellants is that a firm has no 
legal personality of itself. It is merely a 
compendious name indicating all the part- 
ners of the firm and consequently the pro- 
perty of the firm is in reality the joint pro- 
perty of all the partners. the partners 

ave, therefore, a share in the property and 
the suit for specific performance could not 
be decreed in respect of the whole of the 
joint property after one of the partners had 
een adjudicated insolvent and. the Insolvency 
Court, in which the insolvenťs property 
vested, had not been made a party The 
decree was, therefore a nullity. It was also 
further contended that in any case the 
decree was wholly inexecutable as no sale 
deed for the whole of the property could 
be executed either by the two solvent part- 
ners or by the two solvent partners along 
with the insolvent who had no interest in 
the .property left. The insolvency Court not 
aving been made a party could not be 
forced to execute a sale deed. It was fur- 
ther contended that under Section 28 of the 
Provincial Insolvency Act no proceedings 
against the estate of the insolvent could be 
taken without the prior permission of the 
Insolvency Court and hence the execution 
proceedings were invalid. 


4, These contentions of learned coun- 
sel, it appears to us, are not based on 
settled principles on which parmership pro- 
perty is held by the partners of the firm. 
We will, therefore, first take up the question 
as to what is the interest of the partners 
in the firm property. The next question for 
consideration appears to be whether a decree 
against partnership property can be passed 
without the partners being joined as 
defendants by name in the decree. The 
third question would be whether execution 
can proceed against the partnership property 
without joining all the partners to the exe- 
cution. Lastly, it would be noted as to 
what is the position of the Insolvency Court 
or the insolvency receiver, in whom the 
share of 2 partner has vested, with regard 
to the disposal of property by the solvent 
partners in the course of winding up of the 
partnership affairs. 


5. Lindley, om Partnership, 12th 
Edition, kas brought out the distinction be- 
tween partnership property, and other joint 
property at pages 57 and 58. As many as 
eight points of distinction have been noted; 
but for our purpose points Nos. 8, 4, 5 and 
6 are relevant and are as follows:— 


“8. One co-owner can, without the con- 
sent of the others, transfer his interest, or in 
the case cf land his equitable interest, to a 
stranger, so as to put him in the same posi- 
tion as regards the other owners as the 
transferor himself was before the transfer, 
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except that in the ease of a transfer b7 a 
joint tenant the stranger will become a 
tenant in common, or in the case of land a 
tenant in common in equity with the other 
owners. A partner cannot do this. 

4, One co-owner is not as such the 
agent, real or implied, of the others.. A 
partner is. 

5. One co-owner has no lien on the 
thing owned in common for outlays or ex- 
penses, nor for what may be due from the 
others as their share of a common debt. A 
partner has. i 

6. Before the changes in the law 
brought about by the Law of Property Act, 
1925, one co-owner of land was entitled to 
have it divided between himself and zo- 


owners, but not (except by virtue of the Far-’ 


tition Acts) to have it sold against their con- 
sent. A partner has no right to partition in 
specie, but, speaking generally, is entitled, 
on a dissolution, to have the partnersaip 
property, whether land or not, sold, and he 
proceeds divided.” 

Tt will, therefore, be seen that although pert- 
nership property is in one sense joint pro- 
perty between the partners, the rights of 
the partners really do not extend to a share 
in each partnership property. 


6. This ‘question has been dealt with . 


in the Halsbury’s Laws of England, 3rd Edi- 
tion Vol. 28, at page 584, paragraph 10.32, 
as follows: 

“The share of a partner is his proporton 
of the joint assets after their realisation and 
conversion into money, and after payment 
rad discharge of the joint debts and liabi- 
ities.” 


Lindley on Partnership, same Edition, at page 
He has summarized the share of a parner 
us: 

“What is meant by the share of a part- 
ner is his proportion of the partnership as- 
sets after they have been all realised and 
converted into money, and all the partnar- 
ship debts and liabilities have been paid aad 
discharged. This it is, and this only, whieh 
on the death of a partner passes to his 7e- 
presentatives, or to a legatee of his share, 
which under the old law was considered as 
bona notabilia; and which on his bankruptcy 
passes to his trustee.” 

T. Dealing with the right of a tras- 
tee on bankruptcy of one of the partners, 
aay speaks again at pages 689-690 as fol- 
lows:-—~ 

“When one of several partners is adiu- 
dicated bankrupt his trustee becomes entcl- 
ed to all his separate property, and to all 
his interest in the joint property; 
Consequently the trustee can claim nothiag 
as the bankrupt’s share until all the joint cre- 
ditors have been paid and the P e 
accounts have been duly taken and adjustec..” 
Again, the learned author at pages 715-716 
summarizes the law as follows:— 

“The trustee, as has already been o> 
served, does not become a partmer in the 
firm. The solvent partners are entitled to 
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get in the joint assets; and unless there be 
some misconduct on the part of the solvent 
partners, or unless the solvent partners are 
dead or abroad, the trustee has no right to 
interfere in the winding up or management 
of the partnership business.” 

At page 717 of the same book it has further 
been stated: : 


“The power of the solvent partners to 
wind up the affairs of the partnership is, how- 
ever, personal to themselves, and arises from 
the confidence which was originally placed 
in them by the b: pt, and which is con- 
tinued to be placed in them by the court 
so long as there is no reason to the contrary.” 


8. The effect of bankruptcy of one 
of the partners has been considered in Hals- 
bury’s Laws of England, 8rd Edition, Vol. 2, 
tn ia 841, at page 428, and it has been 
stated: 

“If the bankrupt before his bankruptcy 
has contracted to sell or mortgage property, 
the trustee takes the property subject to an 
obligation to fulfil the contract.” 


At page 426, pasrah 846, of the same 
volume it has been so stated: 


_ “If the bankrupt has carried on business 
in partnership with other persons, the part- 
nership is dissolved by bankruptcy, but the - 
trustee is entitled to the value of the share 
of the bankrupt partner and to an account.” 


9. The law in India on this subject 
is exactly the same and has been borrowed 
from the English law. Sections 14 and 15 
of the Indian Partnership Act restrict the 
rights of the parmers which they would nor- 
mally have as joint owners. Section 14 lays 
down what property is to be deemed to be 
partnership property. This would indicate 
that all property in which the parimers are 
jointly interested is not partnership property 

ut only that property is partnership pro- 
perty which answers the description given in 
Section 14. Section 15 then provides: 

“Subject to the contract between the 

partners, the property of the firm shall be 
held and used y the partners exclusively for 
the purposes of the business.” 
Thus, partnership property- cannot be used 
by any partner for his personal benefit, 
Under Section 16 if any partner derives any 
personal benefit from the partnership pro- 
perty, he has to account for it and pay it 
to the The definition of “property” in 
the Provincial Insolvency Act is given in 
Section 2 (1) (d) of the Act and is as fol- 
lows:— oa 

““property’ includes any property over 
which or the profits of which any person 
has a disposing es which he may exer- 
cise for his own benefit.” 

Tt will readily be seen that property dealt 
with under the Provincial Insolvency Act is 
that personal property of the insolvent over 
which he has a disposing power for his own 
benefit and not property which he cannot 
dispose of for his own benefit. As we have 
just seen, partnership property is such. 
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Under Section 28 (2) of the Provincial 
Insolvency Act on the adjudication of a per- 
son as insolvent his property shall vest in 
the Court or the receiver. On_ dissolution 
of a partnership, Section 46 of the Partner- 
ship Act gives the power of winding up of 
the affairs of the firm to the partners. Sec- 
tion 47 goes on to provide that even after 
dissolution the power of the partners con- 
tinues for the papers of winding .up of 
the affairs of the fi and “to complete 
transactions begun but unfinished at the 
time of the dissolution.” There is a proviso 
to Section 47 which is as follows:— 


“Provided that the firm is in no case 
bound by the acts of a partner who has 
been adjudicated insolvent;...... 4 


10. We are, therefore, of opinion 
that the position of partnership property is 
so different from other property which is in 
co-ownership of three persons that the prin- 
ciples of co-ownership cannot apply to this 
case. 


11. Under Order 80 of the Code of 
- Civil Procedure, a suit can be filed against 
a firm without joining all or any of the in- 
dividual partners by name as defendant and 
a valid and binding decree can be passed 
‘which ‘will be executable against the firm 
roperty. The necessity of joining indivi- 
Tual partners is only for the purposes of 
binding a particular partner personally, but 
for binding the partnership ‘property it is 
not at all necessary to implead any partner 
by name. Under Order 21, Rule 50 of the 
Code of Civil Porcedure, where a decree has 
been passed against a , execution may be 
paate against any property of the partner- 

ip; but it can be granted against the per- 
son or personal property of the partners only 
if they are parties to the suit or permission 
iş obtained to execute the decree against in- 
dividual partners, 5 : 


12. Applying these settled princi- 
les of Jaw to the acts of the case we find 
that the agreement with the plaintiff was on 
behalf of the firm and with respect to po 
perty of the partnership. When the plain- 
iff filed the suit, he made all the partners 
defendants to the suit. But since he is not 







after lost all interest in the an . Yet 
the suit could procsed validly ‘with the two 
solvent partners representing the firm. It 


vency Court as pany cetacean Section 28 
(2) of the Provincial Insolvency Act merely 
provides for cases on the basis of debts and 
Tabilities which are provable under the Act, 
This not being a case of that kind, it was 
mot necessary for the plaintiff to obtain any 
sanction of the Insolvency Court. What 
vested in the Insolvency Court was merely 
the share of the insolvent partner which he 
would be entitled to get after the affairs of 
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the partnership had been wound up. Since — 
the partnership had already entered into an 


agreement for the sale of this property, this 
transaction could be completed by only the 
two -solvent partners on behalf of the part- 
nership firm, and, therefore, the decree pass- 
ed against the partnership property could be 
enforced and the two solvent partners were 
entitled to execute a valid sale deed in res- 
pect of the whole property in favour of the 
plaintiff and pass good title in his favour. 
Even if these two solvent partners failed to 
execute the sale deed as directed by the 
decree, the executing Court can on behalf of 
the partnership execute a valid sale deed in | 
respect of the whole of the interest of the 
partnership in the property, 


13. There is another aspect of the 
matter which may be considered here. So 
far as the Allahabad Bank was concerned, it 
did not acquire any interest in the mortgaged 

iu pede because the mortgagor Bechar Bhai 
ad no right to deal with this property as 
his personal property. This was a partner- 
ship property and one partner could not 
transfer it for his own benefit. Moreover, 
the transfer having taken place during the 
‘pendency of the plaintiffs suit, it was sub- 
ject to. the result of the decree that may be 
passed. in that suit (See Section 52 of the 
Transfer of reoat Act). The Allahabad 
Bank, therefore, no locus standi to ob- 
ject to the execution of the decree. f 


14, In this connection it was con- 
tended by learned counsel appearing on be- 
half of the Bank that the doctrine of lis 
pendens cannot apply to a case for specific 
performance of contract. such a suit the 
title passes to the plaintiff only after a sale 
deed has been executed. We are unable to 
agree with this argument. Whenever a suit 
is pending in- respect of any property, a 
transfer of that property by a party would 
be subject to the result of the suit and a 
suit for specific performance is certainly a 
suit in el bg of immovable property. 
There is ample authority for this proposition 
almost in the High Courts in India. We 
may merely refer to Gouri Dutt Maharaj v. 

l Mohammed, AIR 1948 PC 147. In 
this case, the doctrine was applied to a suit 
for specific performance which was decreed 
on compromise. 


15. The only other objector in exe- 
cution was Bechar Bhai, the insolvent him- 
self. He having lost all interest in the pro- 
perty had also no locus standi to file an ob- 
jection. Both these objectors, therefore, 
could not object to the execution of the de- 
cree and the objections were liable to be dis- 
missed even on that ground. 


16. | We are supported in this view 
of law by another Division Bench decision 


of this Court reported in Laxminarayan v 


- Dwarkaprasad, AIR 1964 Madh Pra 55. In 


that case, the auction-sale of partnership 
property was upheld even though one of the 
partners had been adjudicated insolvent, and 
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the adjudication was effective from a date 
before the sale. 


17. In the result, therefore, we see 
no force in these appeals and . dismiss the 
same w costs, Counsel’s fee in each 
appeal is fixed at Rs, 200/-. 


Appeals dni, 
—— 


AIR 1971 MADHYA PRADESH 113 
(V 58 C 33) 


S. P. BHARGAVA AND . 
A. P. SEN, JJ. 


Smt. Gulab Devi Sohaney, Appellant 
v. Govt. of Madhya Pradesh and another, 
Heswondents 


- Mise. (First) Appeal No. 134 of 19€8, 
D/- 29-9-1970, against-an award of. the 
Court of Claims Tribunal, (3rd Addi. 
Dist. J.), Jabalpur, D/- 17-4-1968. 


(A) Motor Vehicles Act (1939), Sec- 
tion 110-B — While deciding ‘just con- 
pensation’ | in claims arising from death 
in motor accidents, Claims Tribunals hae 
to apply principles from English and 
Indian decisions under Fatal Accidents 
Act as far as they may be.applicable to 
particular case -—- (X-Ref. Fatal Accidenis 
Act (1855), Ss. 1A and 2). AIR 1969 Delhi 
183, Rel. on. (Para 5) 


(B) Motor Vehicles Act (1938), Sec- 
tion 110-B — In assessing ‘jüst compensa- 
tion’ for death in motor accident pecr- 
niary loss to claimant should be ascertain- 
ed by balancing the loss to him of futuze 
pecuniary benefits and any pecuniary 
advantage which comes to him from 
whatever source. AIR 1962 SC 1 & AM 
1966 SC 1750 & AIR 1970 SC-376 & 1951 
AC 601, Rel. on. (Para 3) 


(C) Motor Vehicles Act (1939), Sez- 
tion 110-D — ere Claims Tribunal 
granted compensation in lump sum at 
flat rate without making any deducticn 
for uncertainties of life of the claimart, 
no interest should be granted by appel- 
late Court especially when interest was 
not claimed originally. AIR 1970 Madh 
Pra 172, Distinguished. (Para 12) 
Cases Referred: Chronological Paras 
(1970) AIR -1970 SC 376 (V 57) = 

1970-2 SCR 688, C. K: Subra- 
Sg Iyer v. T.. . Kunhikuttan 
Nai 6, 9, IL 
(1970). AIR 1970 Madh Pra 172 
(V 57) = 1970 MPLJ 306, Vinod 
Kumar v. Ved Mitra T2 
(1969) AIR 1969 Delhi 183 (V 56), 
Smt. Ishwar Devi Malik v. Union 
of India 5 
(1966) ATR 1966 SC 1750 (V 53) = 
1966-3 SCR 649, Municipal Corpn. 
_ of Delhi v. Subhagwanti 
(1962) AIR 1962 SC 1 (V 


6, 8 
49) = 


1962-1 SCR 929, Gobald Motor 
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Gulab Devi v. State (A. P. Sen J.) (Prs. 16-17)[Prs. 1-3] M. P. 113- 


Perice Ltd. v. R. N. K. Velu- 


usn 1 1951 AC 601 = 1951-2 All 
R 448, Nance v. Tama Columbia 
Elect Railway Co., 
(1942) 1942 AC 601 = rite LJ KB 
418, Davis v. Powell Duffryn 
Associated Collieries Ltd. 


B. B. L. Shrivastava, for Appellant; 
K. P. Munshi Govt. Advocate, for the 
State; A. S. Usmani, for Respondent 


A. P. SEN, J.:—-This appeal under 
Section 110-D of the Motor Vehicles Act, 
1939, fled by the claimant, is directed 
against an award of the Claims Tribunal, 
Jabalpur, dated 17th April 1968, seeking 
an enhancement of the compensatiun 
amount. i 


2. The material facts, shortly 
stated, are as follows. The claim for 
compensation arose out of an accident 
involving the death of the claimant’s son, 
Sureshchandra Sohaney, who was a 
temporary Junior Engineer in the Public 
Works Department (Irrigation), Govern- 
ment of Madhya Pradesh, - arising out of 
the use. of the Government jeep — 
M. P. R. 7045. He was travelling in the 
jeep along with Shri R. J. Agrawal. 
Assistan$ Engineer. P. W. D. Seoni 
(N. A. W. 1) and the jeep was driven by 
the driver, Abdul Bashir (N.A. W. 2). 
They had: come to Jabalpur in connection 
with Sa work and had been to 
the M.P.E.B. office on 25th October, 
1964, to reach one Shri ee. 
Superintending Engineer, P. W. D., on 
their way back to Seoni. While the jeep 
was negotiating a curve on the M. P. E. 
B. private road for taking the Jabalpur- 
Nagpur-road, it skidded and went out of 
control and fell intoa khud. The deceas- 
ed‘ received head injuries and was remov- 
ed to the Medical College, Jabalpur, in 
an unconscious condition where he died on 
27th October, 1964. 

The Claims Tribunal has found, as a 
a fact, that the accident was the result of 
rash and negligent driving of Abdul 
Bashir (N. A. W. 3), and as he was a 
servant of the State Government, the 
Government was vicariously liable to pay 
damages for the loss suffered by the 
claimant. She had claimed Rs: 9,00,000/-~ 
as compensation for the loss of her son. 
The .Claims Tribunal has, however, as- 
sessed the damages recoverable by her to 
be Rs. 18,000/-, worked out at Rs. 100/- 
per month for a period of 15 years, as 
the claimant was 45 years of age, on the 
date of the death of her son and, there- 
fore, her normal expectancy of life was 
for another 15 years. The State Govern- 
ment has not preferred any appeal 
against the award and, therefore, its 
liability to pay damages is undisputed. 

3. Only question involved in the 
appeal is whether the assessment of 
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damages by the Claims ‘Tribunal at 
Rs. 18,000/- was contrary to law or was 
so inordinately low that it must be held 
as erroneous. 

The claimant had sought the re- 
covery of Rs. 9,00.000/- on the allegation 
that her son was a Junior Engineer ir 
the time-scale of Rs. 240—12)—315—E. B. 
124—340—15—370—20—450, that he hada 
brilliant career and was 25 years of age 
at the time of his death and, therefore, 
she had great expectations about his 
earnings, as he was expected to live a 
long life of about 80 years, since there 
was longevity in his family, that he had 
received an offer for the post of an 
Assistant Engineer (Civil) on a starting 
salary of Rs. 450/- per month from M/s. 
Continental Construction (Pvt.) Ltd, 
New Delhi, and, thatit was expected that 
her son would have risen to great heights 
and rendered useful service for at least 
40 years, and would have amassed great 
wealth, by his earnings as an Engineer in 
service and in Industry. The claimant 
accordingly claimed Rs. 9,00,000/- under 
the following heads— 

(i) The net savings @ Rs. 10,000/- per 
year for 30 years in Government service 
would amount to Rs. 3,00,000/-. 

(ii) The remaining 10 years devoted 


to Industrial business. Net saving of 
Rs. 60,000/- per year for 10 years....... 
En reet ks tenesse aion w+. Rs. 6,00,000/- 

Rs. 9,00,000/- 

4. The Claims ‘Tribunal, while 


determining the quantum. of 
payable, observed as follows :— 


“The deceased Sureshchandra, had he 
lived would have been spending at least 
Rs. 150/- per month over himself, as loug 
as he was a bachelor. After his marriage, 
and birth of his children, his expenses 
would have kept on increasing, and tie 
increase in pay would have been neutra- 
lized by the increase in family of the 
deceased Sureshcandra. It is not a case 
of a widow, or of a son or daughter of 
the deceased claiming compensation. 
Hence is a mother of the deceased, who 
is claiming compensation. In case of a 
widow and children of the deceased, by 
the death of the deceased, they are per- 
manently deprived of the earnings of 


damages 


the deceased, for their whole lifetime. 
But in the case of a mother, she only 
gets some help from her son. In the 


case of a mother, whose husband is alive, 
this help cannot be claimed to that extent 
which can be claimed in case of a mother 
whose husband is not alive, and who is 
wholly dependent upon her son. The ap- 
plicant belongs to a rich family. She 
was not dependent on her deceased son.” 
We find no error in principle in  ascer- 
tainment of Rs. 18,000/- as the quantum 
of damages. 

5. Under Section 110-B of the 
Motor Vehicles Act, 1939, the Claims Tri- 
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bunalis required to determine an amount 
of compensation which appears to it to 
be just. What amount of compensation 
would be just has necessarily to depend 
upon the facts and circumstances of each 
case. The expression ‘just’ has a wider 
ambit than the words used in Ss. 1-A and 
2 of the Fatal Accidents Act and, there- 
fore, thcugh a Claims Tribunal, while deal- 
ing with a claim under the Motor Vehicles 
Act, has only to consider what appears to 
it to be “just compensation”. on the facts 
and circumstances of the case before it, 
need not strictly follow and apply the 
basis of the assessment of compensation 
indicated in the various decisions under 
the Fatal Accidents Act, such decisions, 
Indian or English, are of general guid- 
ance in cases of claim for compensation. 
The Claims Tribunal must, therefore, ıs 
claims arising from death in road acci- 
dents from the use of motor vehicles, 
while deciding the “just compensation” 
in a case, bear in mind and apply any 
general principle or principles laid down 
in the Indian or English decisions under 
the Fatal Accidents Act as far as they 
may be applicable, and in so far as they 
may promote the interests of justice, ou 
the facts and the circumstances of each 
particular case. In other words, the prin- 
ciples laid down in the decisions have to 
be applied, if they, in the opinion of the 
Claims Tribunal, would serve as a proper 
measure of what is “just compensation’ 
on the facts and circumstances of the case 
in hand. See, Smt. Ishwar Devi Malik 
v. Union of India, AIR 1969 Delhi 183. 


6. There are three decisions in 
which the Supreme Court had occasion 
to deal with a claim under the Fatal 
Accidents Act and to interpret Sec- 
tions 1-A-and 2. The principles govern- 
ing the assessment of damages under Sec- 
tions 1-A and 2 are, therefore, well settl- 
ed. See, Gobald Motor Service Ltd. v. 
R. N. K. Veluswami, AIR 1962 SC I; 
Municipal Corpn. of Delhi v. Subhag- 
wanti, AIR 1966 SC 1750 and C. K. 
Subramonia Iyer v. T. Kunhikuttan Nair, 
AIR 1970 SC 376. The damages are to 
be based on the reasonable expectation of 
pecuniary benefit or benefit reducible to 
money value. In assessing the damages 
all circumstances which may be legiti- 
mately pleaded in diminution of the 
damages must be considered. The actual 
pecuniary loss of each individual entitled 
to sue can only be ascertained by balanc- 
ing on the one hand, the loss to him of 
the future pecuniary benefit, and, on the 
other, any pecuniary advantage which 
from whatever source comes to him, by 
reason of the death. 


7. In AIR 1962 SC 1 (supra), their 
Lordships of the Supreme Court quoted 
with approval the principles laid down by 
Viscount Simon in Nance v. British 
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Columbia Electric Railway Co. Ltd., 1951 
AC 601. According to him— 


“at first, the deceased man’s expecta- 


tion of life has to be estimated having 
regard to his age, bodily health and the 
possibility of premature ` determination 
of his life by later accidents; 

-secondly, the amount required for 
the future provision of his wife shall be 
estimated having regard to the amounts 
he used to spend on her during his lif- 
time and other circumstances; 

thirdly, the estimated annual sum is 
multiplied by the number of years of the 
man’s éstimated span of life, and the said 
amount must be discounted so as to 
arrive at the equivalent in the form of a 
lump sum payable on his death: 

fourthly, further deductions must be 
made for the benefit accruing to the 
widow from the acceleration of har 
interest in his estate; | 

fifthly, further amounts have to be 
deducted for the possibility of the wife 
dying earlier if the husband had lived 
the full span of life; and 
lastly, in case of a'claimant who is the 
widow, it should also be taken-into az- 
count that there is the possibility of har 
remarrying much to the improvement bf 
her financial position.” 

Their Lordships, while adopting the mode 
of estimating the damages, indicated by 
Viscount Simon, stated as follows :— 

“It would be seen from the said mode 
of estimation that many imponderable 
enter . into the calculation. Therefore, 
the actual extent of the pecuniary loss to 
the respondents may depend upon data 
which cannot be ascertained accurately. 
but must necessarily be an estimate, or 
even partly a conjecture. Shortly ‘stated, 
the general principle is that the pecu- 
niary loss can be ascertained only bv 
balancing on the one hand the loss to the 
claimants of the future pecuniary beneit 
and onthe otherany pecuniary advantase 
which from whatever source comes -o 
them by reason of the death, that is, the 
balance of loss and gain to a dependant 
by the death must be ascertained.” 

8 Their Lordships of the Supreme 
Court in the AIR-1966 SC 1750 (supre) 
received .with approval the  followirg 
dictum, of Lord Wright in Davies -v. 
Powell Duffryn Associated  Collieriss 
Ltd., 1942 AC 601— A 

tI is a hard matter of pounds, 
shillings and pence, subject to the 
element of reasonable future probabili 
ties. The starting point is the amount of 
wages which the deceased was earnirg 
the ascertainment of which to some ex 
tent may depend upon the regularity of 
his employment. Then there is an esf- 
mate of how much was required or ex- 
pended for his own personal and livirg 
expenses. The balance will give a datum 
or basic figure which will generally be 


turned into a lump sum by taking a cer- 
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tain number of years purchase. That 
sum, however, has to be taxed down by 
having due regard to uncertainties, for 
instance, that the widow might have 
again married and thus ceased to be 
dependent, and other like matters of 
speculation and doubt.” 

9. The law on the subject was 
re-stated by their Lordships of the 
Supreme Courtrin AIR 1970 SC 376 
(supra), in the following words :— 

“The life expectancy of the deceas- 
ed or of the beneficiaries whichever is 
shorter is an important factor. Since the 
elements which go to make up the value 
of the life of the deceased to the desig- 
nated beneficiaries are necessarily per- 
sonal to each case, in the very nature of 
things, there can be no exact or uniform 
rule for measuring the value of humar 
life. In assessing damages, the Court 
must exclude all considerations of 
matters which restin speculation or fancy 
though conjecture to some extent is in- 
evitable. As a general rule parents are 
entitled to recover the present cash value 
of the prospective service of the deceased 
minor-child. In addition they may re- 
ceive compensation for loss of pecuniary 
benefits reasonably to be expected after 
the child attains majority. In the matter 
of ascertainment of damages, the appei- 
late Court should be slow in disturbing 
the findings reached by the Courts below. 
if they have taken ali the relevant facts 
into consideration.” 

As stated in Winfield on Tort, 8th Edn. 
page 618, the damages that are given 
under the Fatal Accidents Act are not 
awarded as solatium for mental suffering 
and anguish for the loss of the deceased. 
If, therefore, the relations have suffered 
only nominal damages, or none at all, 
they can recover nothing. There is no 
question here of awarding what may be 
called the sentimental damages, bereave- 
ment or pain and suffering. The damages 
are given with reference to the pecuniary 
loss, or as observed by the learned author 
“in reference to a reasonable expectation 


of a pecuniary benefit as of right, or 


otherwise, from the continuance of the 
life.” 5 

10. It was, therefore, not sufficient 
for the claimant to prove that she had 
lost by the death of her son a mere 
speculated possibility of pecuniary ad- 
vantage. . In order to succeed, it was 
necessary for her to show that she has 
lost a reasonable probability of pecuniary 
advantage. We have, therefore, to see 
what the just compensation in the pre- 
sent case would be, on applying the 
above principles to the facts of the pre- 
sent case. The deceased was about 25 
years of age at the time of his death and 
was said to be in good health. It can, 
therefore, be reasonably assumed that 
but for the accident, he would have lived 
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for a further period of 35 years, upto the 
age of 60 years. e deceased was not 
the bread winner of the - family. ` His 
father, Panchamlal Sohaney- (P. W. 8) is 
in business and appears to be a man of 
substantial -means. He states that the 
claimant or the other members of- the 
family were not dependant on the deceas- 
ed, as he was not contributing anything 
to the support of either. Panchamlal 
Sohaney (P. W.: 8) further states that the 
deceased. was a fashionable young. man 
. and not- a spendthrift. and' that he was 
contributing Rs. 150/- - per.month to the 
deceased while he was receiving. 
education. However, it was not neces- 
sary that the deceased should have been 
giving any help, provided ‘there was a 
reasonable probability,:as.distinct from 
a bare possibility, 
The loss for which the damages are 
awarded is pecuniary loss which will be 
sustained in the future. 


11. There is no manner of dutt 
that due to the.untimely death of the 
deceased, a life which was full of some 
promise, was cut short. The deceased had 
entered Government service as a tem- 
porary Junior Engineer, just a few 
months before his death, and it was likely 
that, in due course of time, he would 
have reached the higher echelons in the 
Public Works Department to which he 
belonged, if he had continued in’ service 
He also had ‘reasonable prospects in life 
if he left service and joined his father 
in business or started a business of his 
own. But it appears to us to be extreme- 
ly doubtful whether he could have, if 
he had lived and eventually: got married, 
in view of his own expenses contributed 
anything more than Rs. 100/- per month 
to his mother out of his savings. With 
the increase in salary or income, he 
would have been required to face greater 
responsibilities of life. Necessarily, his 
contribution to his mother would | have 
progressively diminished. 

_ There is evidence that the parents of 
the claimant were long-lived. In A 
1970 SC 376 (supra), their Lordships of 
the Supreme Court, however, state that 
the life expectancy of the deceased or of 
the beneficiaries whichever is shorter is 
an important factor. The claimant was 
45 years of age, on the date of her son’s 
death, and in the absence of. any evi- 
dence of longevity in her parent’s family, 
we take her normal expectancy of life 
to be 60 years. The Claims Tribunal 
has more or less kept the relevant pii 
ciples in view. and the quantum of 
damages determined by it at Rs. 18,000/- 
@ Rs. 100/- per month for a period of 15 
years, appears fo us to be fair and rea- 
sonable. 3 

12. Before us Ï is urged for the 
first time, that interest should be allow- 
ed on the amount of damages, from the 
date of death till realisation. The con~ 
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that he would do so.’ 


ALR. 


tention can hardly be accepted for a 
variety of reasons.- First of all, no such 
claim was ever made before the Claims 
Tribunal. Secondly, no interest can be . 
awarded for the period prior to the insti- 
tution of the proceedings, as no interest 
can be had on unliquidated damages. See, 
Vinod Kumar v. Ved Mitra, 1970 MPLJ 
306 = (AIR 1970 Madh Pra 172). As 
stated in that case, the Claims Tribunal 
has, however, the power to award inter- 
est: (a) from ‘the date of the application 
to the date of the award and (b) from the 
date of the award to the date of payment, 
in a proper case. While we would res- 
pectfully follow the same view, we do 
not; think that the claim for : interest ig 
justified in the circumstances of the pre- 
sent case. The Claims Tribunal has 
takén a generous view in granting com- 
pensation at a flat rate of Rs. 100/- per 
month for a period of 15 years, without 
making any deduction. The. decided cases 
under the Fatal Accidents Act show that 
since the claimant gets a lump sum and 
because of uncertainties of life, such as 
the deceased or the claimant: might die 
before the expiry of their normal span 
of life, a deduction of 10 to 20 per cent 
from the amount of pecuniary benefit is 
usually made. The reasons for such 
deduction are based on justice and fair 
Play between the parties and, therefore, 
asimilar deduction should, in our ‘opinion, 
also be made-even in claims ‘under Sec- 


.tion 110-A of the. Motor Vehicles Act, 


1939. For all these reasons, we do not 


think. it just to- award - ‘interest on 
damages. 
` 13. The appeal fails and is dis- 


missed. ‘There 


shall however, be no` 
order..as to costs. ` : 


‘Appeal dismissed. 
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SHIV DAYAL AND A. P. SEN, JJ.. 

. Johrilal and another, Appellants v. 
The State of Madhya Pradesh, Respon- 
dent. 

: Criminal Appeal No. 894 of 1967, D/- 
9-9-1970, against order of U. . Mishra,- 
Addl. .S..J. Seoni, D/- 13-11-1967. i 

‘(A) Evidence Act (1872), Sec. 9 —~ 
Merely because identification parade was 
not held, the witness who deposed that 
he had actually: caught hold of axe in 


` accused’s hand ‘and thereupon ‘both tried 


to snatch it from each other cannot be 
disbelieved especially when his evidence 
was corroborated by another witness. (X~ 


Ref. Evidence Act (1872) S. 3). (X-Ref. 
Criminal P. C. (1898), S. 367). (Para 6) 
(B) Criminal P. C. (1898), S. 397 — 


When accused is convicted at one trial for 
murder of two persons two consecutive, 
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sentences of imprisonment for life ar 
not be awarded. (X-Ref. Criminal P. C. 
(1898), S. 35). (X-Ref. Penal Code (1860, 
S. 302) (Para 12) 

Ku. S. Nagrath, for Appellants; zs 
amicus curiae, A. N. Mukerji, for the 
State. i 

SHIV DAYAL J.:— The appellants 
have been convicted for two ` offences 

(contd. òn col. 2) 
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under Section 302, read with Section 34, 
of the Penal Code, and each has been 
sentenced to suffer rigorous imprison- 
ment for life for each of the two murders. 
The sentences have been ordered to run 
consecutively in case of each of the ap- 
pellants. 

2. „The accused and the deceased 
were related thus :— 





| 
. Babulal - 


Gangaprasad 
(killed) 
` Gendlal . 
. (killed) 
There was some dispute regarding land 
between Gangaprasad .and . Babulal. 


Gangaprasad had filed a suit against 
Babulal for possession. Jn that suit, 
Shambhudayal and Johrilal were also 
joined as defendants. A decree for pos- 
session was passed in favour of Gangs- 
prasad. They are residents of village 
Gowari. On May 10, 1967, the marriage 
of one Khushaliram’s daughter- was to ke 
celebrated at village Kudodobri. Gangs- 
prasad and Gendlal went there to attend 
the marriage. At about 8 P. M. on thet 
date, when Gangaprasad was sitting in 
the ‘Manda’ in front of Khushaliram‘s 
house, both the accused Shambhudayel 
and Johrilal suddenly appeared there and 
Johrilal dealt a-blow with his axe. on the 
neck of . Gangaprasad. ` Shambhudayel 
also struck him with his lathi. Gendlel 
rushed to rescue his father, whereupon a 
fight ensued between them and Gendlal. 
The accused Johrilal managed to give 
another blow with his axe on the 
shoulder -and neck of Gendlal. Bota 
father and son fell dead. The accused 
fled away towards village Gowari. 

3. The defence of both the accus- 
ed was that they were falsely implicated 
by ares because of enmity. 


The case for the prosecution 
has rea found proved by the trial Cour. 
The conviction is based 
oe of Ramnath (P. W. D. Nand 

shore (P. W. 2) Mehtabsingh (P. W. 1D 
and Babulal (P. W. 15). In consequence 
of the information given by the accused, 
an axe and a lathi. were recovered. 
Human bloodstains were found on bota 
of them and also. on the clothes of ths 
accused. - : : 


5. Kumari Nagrath contendei 
that the accused were falsely implicated 
by the prosecution. It- was a dark night 
and the lanterns on the spot provided to> 
dim a light to enable witnesses to recog- 
nise the assailants. She argued that soma 
unknown persons caused the death cf 
Gangaprasad and Gendlal for which tha 
appellants could not be held liable. Sha 
took us through the entire evidence. 


` sister-in-law 


on the ocular, 


|: | 
` Shambhudayal ` Nokhelal 


(accused) : 
Jobrilal 
(accused) 


6. ` Mehtabsingh P. W 11) is son=- 
in-law of Khushaliram. Mehtabsingh’s 
(wife’s - sister) was to be 
married on May 10, 1967. He had gone 
there to attend the marriage. The 
Marriage ceremony was to be celebrated 
during the night. At about 9 P. M. when 
he was sitting ` in front of the Manda, 
Gangaprasad arrived there from village 
Gowari and sat in the Manda. His son 
Gendlal followed him but did not sit in 
the Manda. As the marriage party was 
about. to come, Mehtabsingh was remov- 
ing his bicycle which was in the Manda. 
Nandkishore also came from Gowari and 
while he was untying his shoes, his (wit- 
ness’s) attention was, all of a sudden, 
attracted towards Gangaprasad. He saw 
Johrilal lifting his axe with both the 
hands and dealing a blow to Gangaprasad. 
Before the witness could intervene, in 
quick succession Shambhudayal dealt a 
lathi blow to Gangaprasad. Gangaprasad 
fell down. The witness caught hold of 
the axe which was in Johrilal’s hand and 
tried to snatch it but Johrilal would not 
leave it. In the meantime, ‘Gendlal reach- 
ed there with a lathi in his hand. The 
witness-raised an alarm and asked the 
people to catch hold óf Gendlal. Babulal, 
Nandkishore and some other persons 
apprehended Gendlal but Gendlal releas- 
ed himself and rushed at Johrilal with a 
lathi in his hand. Johrilal asked the wit- 
ness to leave him, otherwise, he (witness) 
might be injured. The witness then left 
Johrilal. Just then Shambhudayal also 
reached there,. and there was a quarrel 
between Gendlal on one side, and Johri- 
lal and Shambhudayal on the other. In 
that scuffle, Johrilal dealt a blow with 
his axe on Gendlal’s shoulder. The latter 
fell down. 

- We have gone through his cross-exa- 
mination. Two things were argued for 
disbelieving this witness. Firstly, the 
light on the spot was not enough to en- 
able the witness to clearly see the faces. 
The witness was asked about it. He said 
that there were two lanterns in the 
Manda and there was a petromax on the 
back side of the house, light of which 
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also fell in zhe Manda. Secondly, Mehtab- 
singh did not. know the accused .from 
before. He was a stranger to them. 
There was no test identification parade. 
In our opinion, having regard to the 
peculiar facts and’ circumstances of the 
case and particularly because Mehtab- 
singh actually caught hold of the axe in 
Johrilal’s hand, upon which both tried to 
snatch the axe from each other, it could 
mot be said that Mehtabsingh’s evidence 
is not credible just because a test identi- 
fication parade was not held. The wit- 
mess was subjected to a lengthy ` cross- 
examination. Mektabsingh says that 
both he and Johrilal, in an effort to 
snatch the axe from each other’s hand, 
went up to a room in a lane which was 
about 10 to 12 paces from the Manda. 
We do not find anything for which the 
witness should not be believed. It is true 
that the witness made statements contzin- 
ing the sentences A to A, B to B, and 
C to C, but, in our opinion, the contradic- 
tions are not material. The evidence of 
the witness cannot be 
ground. 


T. The evidence of Mehtabsingh 
is substantially corroborated by Babulal 
(P. W. 15). This witness saw Mehtabsing 
having caught hold of the axe which: was 
in the hand of Johrilal. He says that 
Shambhudaval also came there and they 
started quarrelling. He states that he 
saw an axe in the hands of Johrilal and 
a lathi in the hands of Shambhudayal. 


8. The statement of Ramnath 
(P. W. 1) is ae very clear and Nand- 
ak (P. W. 2) turned hostile. 


On the information given by 
Shakes a (Ex. P-16), a lathi was 
recovered from his house (seizure memo 
Ex. P-17), and on the information given 
by the accused, the Investigating Officer 
took Johrilal and Shambhudayal to the 
river near the village from the bank. of 
which the eppellants took out an axe. 

Kumari .Nagrath’s argument -was 
twofold. Sh2 firstly contended that there 
was contradiction between the evidence 
of Narayan (PF. W. 10) and Munshilal 
(P. W. 14), both on the date on which and 
the place from where these articles were 
recovered. In Para. 2 of his deposition, 
Munshilal (P. W. 14) stated that on the 
following day the Sub-Inspector arrived 
at the hous2 of Khushali Maharaj for 
investigation and drew up certain memo- 
randa (Exs. P-22 and P-22A) and after 
that the Sub-Inspector proceeded to 
village Gowari. The houses of Shambhu 
and Johri are in front of each other. The 
Sub-Inspector enauired from them about 
the axe. Shambhu informed the Police 
that the axe had been buried on the bank 
of the river. Shambhu took out a lathi 
from his house. The Sub-Inspector then 
drew uv the information memo (Ex. P-16) 
and the recovery memo in respect of the 


rejected on that - 


(Shiv Dayal Jj A. I R 


lathi (Ex. _P-17) It is pointed out that 
according to this witness, all this happen- - 
ed on the 11th May, while according to 
Narayan (P. W. 10), the information was 
given by the accused on the 12th May 
and the articles were also seized on the 
12th May. 

In our opinion, the argument is not 
correct. Even according to Munshilal: 
(P. W. 14). the information was given by 
the accused on the 12th May and the 
articles were also seized on the 12th May. 
The words “Dusre Din” (the following 
day) do not here mean the day following 
the occurrence. It will appear from the 
last sentence of paragraph 1 of his deposi- 
tion that the first information report was 
made by Munshilal’s son at the instance 
of Munsnilal. This was on the llth May, 
The next sentence (which is the first 
sentence of paragraph 2) is that on the 
following day the Sub-Inspector, with 
some Constables, reached the village. 
Thus, the following day here means the 
12th May. Similarly; about the- place 
from which the articles were recovered, 
there is no discrepancy. It is not as if 
both the articles were recovered from 
the house according to one witness and 
from the bank of the river, according to 
another. 

i0.: We are satisfied that the con- 
viction of both the accused is well-found- 
ed and must be maintained. i 

11. Regarding sentence, Kumari 
Nagrath urged that when an accused is 
sentenced to imprisonment for life twice, 
that is, for the murder of two ‘persons, 
the sentences could not be directed to 
run consecutively. It is enacted in sub- 
section (2) of Section 397, Criminal Pro- 
cedure Code, as follows: 

“When a person already undergoing 
a sentence of imprisonment for life is 
sentenced on a ‘subsequent conviction to 
imprisonment or imprisonment for life, 
the subsequent sentence shall run con- 
currently with such previous sentence.” 
Learned’ Government Advocate argued 
that this provision cannot apply to the 
present case inasmuch as when there is 
conviction in the same trial and-imprison- 
ment for life is awarded for another 
offence, it cannot be said that for the pur- 
poses of the sentence passed for another 
offence in the same’ trial, the earlier 
sentence for imprisonment for life is 
being undergone. © 

12. On an examination of the 
scheme and intention of Section 397, read 
with Section 35, Criminal Procedure 
Code, we are of the opinion that two 
consecutive sentences of imprisonment 
= life cannot be awarded under our 
aw. 

13. It cannot be denied that the 
murders were gruesome. 

14, The appeal is partly allowed. 
While the convictions and sentences of 
Shambhudayal and the convictions and 
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sentences of Johrilal are both maintain- 
ed, we direct that both the sentences of 
imprisonment for life would run concur- 
rently in case of each accused. , 
15. We thank Kumari Nagrach 
who appeared before us as amicus curiee, 
and, after a thorough preparation, ab_y 
argued everything which could be said 

for the benefit of the accused. 
Appeal partly allowed. 
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BISHAMBHAR DAYAL C. J. AND 
S. B. SEN; 

Maharani Padmini Kunwar Ba 
Sahiba of Rajpipla, Petitioner. v. State Ë 
Madhya Pradesh and others, Respon- 
dents. 

Misc. Petn. No. 399 of 1969, D/- 9-11- 
1970, from order of Collector, Dist. Panna, 
D/- 15-5-1968. 

Tenancy Laws — Vindhya Pradesh 
Abolition of Jagirs and Land Reforms 
Act (11 of 1952), Schedule, Para. 6 (as 
made applicable by Section 4 of Madhwa 
Pradesh Swatwadharik Adhikar Sarı« 
patti (41 of 1965) — The executive must 
calculate compensation payable to pro- 
prietor at ten times the net income a2- 
cording to Para. 6 and has no jurisdiction 
to calculate it on basis of a new formula 
which it considers suitable. (Para 3) 


Where, by date of resumption 78 
months nad yet to be enjoyed out of 380 
months of lambardari lease, collector ard 
Board of Revenue had no power to grant 
compensation at 10.times 78/360th part 
of net income per year. 

(Paras 2 to 4) 


Cases Referred: Chronological Paras 
(1961) AIR. 1961 SC 1204. (V 48) = 
1961-3 SCR 907, S. Padmini 
Kunwar Ju Sahiba v. State of 
Vindhya Pradesh (Now Madh l 
Pra) F 
J. S. Verma, for Petitioner; K. >. 
Munshi, Govt. Advocate, for State. ` 
BISHAMBHAR DAYAL C: J.: This 
is a petition by Maharani Padmini Kun- 
war Ba Sahiba, who had been granted a 
lamberdari lease for 30 years in 1945. 
Under the Abolition of Jagirs and Lard 
Reforms Act, 1952 (Vindhya Pradesh A2t 
No. XI of 1952) these rights were resurn- 
ed on the Ist of January, 1954. The coa- 
tention of the petitioner was that these 
rights were not Jagir rights and, ther3- 
fore, could not be resumed under that 
Act. There was litigation about it ard 
ultimately the Supreme Court by iis 
judgment dated the 2ist February, 1961 
reported in S. Padmini Kunwar dju 
Sahiba v. The State of Vindhya Pradesh 
(now Madhya Pradesh), AIR 1961 SC 
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1204, allowed the contention raised by the 
petitioner. As a result of this decision 
the property was returned to the peti- 
tioner on the 30th April, 1961. Thereafter 
a new Act, Madhya Pradesh Act No. 41 
of 1965 (The Madhya Pradesh Swatwa- 
dharik Adhikar Sampatti (Vindhya Pra- 
desh Kshetra) Adhiniyam, 1965) was. pass- 
ed by the Legislature of the State. By 
this Act certain other proprietary rights 
including the rights of lamberdari lessees 
were taken over. Section 2 (b) defined 
“proprietor” and included within clause 
(ii) “any person who holds village or part 
thereof under a lamberdari lease.” Sec- 
tion 4 of this Act applied the provisions 
of Act No. XI of 1952 for the purposes of 
resumption of these rights. Section 4 is 
as follows :— 

“The provisions of Vindhya Pradesh 
Act and the rules made thereunder shall, 
so far as may be, apply to the abolition 
of proprietary rights under this Act as 
they apply to the abolition of Jagirs 
under the Vindhya Pradesh Act and for 
that purpose the expressions “proprietor” 
and “laad held by him” and “date of 
vesting” occurring in this Act shall ke 
construed as “Jagirdar”? “Jagir land” and 
“date of resumption” respectively under 
the said Vindhya Pradesh Act.” . 

2. It will thus be seen that for 
the purpose of applying Act XI of 1952 
it was expressly provided that the. word 
“proprietor” as used in 1965 Act was to 

equated with the word “Jagirdar” and 
the land held by the proprietor was to 
be equated with “Jagir land”. No special 
provision was made in this Act for pay- 
ing compensation to the proprietors 
whose rights were abolished by this Act. 
The same provisions which were contain- 
ed in Act XI of 1952 were made applica- 
ble. Paragraph 6 of the, Schedule con- 
tained in Act XI of 1952, provided for the 
multiple of the net income which would 
determine the compensation payable to 
the Jagirdar. Admittedly in the present 
case the net income was more than 
Rs. 5000/- per year and the relevant part 
of paragraph 6 of the Schedule reads as 
follows: 

“The compensation payable. to a 
ee shall be— 


eos coe nen aoe 


(b) eee 

(c) Where’ the net income from the 
Jagir- land exceeds Rs. 5000/-, ten times 
the net income calculated in accordance 
7»: the provisions herein before contain- 
Thus the multiple applicable to the case 
of the present petitioner was ten times 
the net income. When the matter came 
up before the Collector for granting com- 
pensation he found that it would be un- 
just to grant compensation at ten times 
the income. He thought that since the 
lease was granted to the petitioner for ` 
30 years and only 64 years had remained 
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of that grant, he applied a new formula. 
i.e, 78/360 indicating that out of 360 
months only 78 months had yet to be 
enjoyed and, therefore, instead of giving 
ten times the net income he calculated 
the compensation at 78/360th part of the 
net income, which would be calculated at 
ten times. He has, therefore, allowed 
13/6 of one year's net income. . This 
calculation was upheld by the Board of 
Revenue and consequently the ‘present 
petition has been filed. 


3. The contention of the learned 
counsel appearing for the petitioner is that 
the Collector and the Board of Revenue 
had no power to apply Act No. XI of 1952 
in an amended form. All that- has been 


permitted by the Act is to apply that Act 


as far as it is applicable and consequent- 
ly when for payment of compensation the 
provisions of the Schedule are applicable 
it must be applied as they are. The ‘con- 
tention of the learned counsel appearing 
for the State is that the provisions of.the 
Act are to be applied only as far as ‘they 
are applicable and according to his con- 
tention the provisions of the Schedule 
for grant of compensation is not appli- 
cable to the full extent. It could be ap- 
plicable only, in this case, to the extent 
of 78/360 x10 = 13/6 the compensation 
provided in the schedule. The Législa- 
ture has not as we seé it, permitted the 
executive, to. apply the: old Act to 
the abolition of the new rights, after a 
modification, according to the suitability 
decided upon by the officers concerned. 
All that has been permitted is to apply 
such provisions of the Act as are appli- 
cable and not to apply those which are 
inapplicable. The words used in Sec. 4 
are— i 


“The provisions of Vindhya Pradesh 
Act and the rules made thereunder shall, 


so far as may be, apply to the abolition. 


of proprietary rights under this Act... 
What ae herera beeti said is to apply 
the provisions.of the old Act as far as 
they are applicable. - If they are not.ap- 


plicable ‘they are not to be applied, but 


such parts as are applicable are to be 
applied. This does not mean that every 
individual provision or every -section of 
the Act has to be mutilated and-to be 
applied only in such altered. form as :the 
officer considers to be equitable after 
amendment. Only those parts which are 
clearly not applicable to the abolition ot 
the new rights .are not to be applied. 
The rest have to be applied as they are. 


4. The order of the Collector and 
the decision of the Board of Revenue in 
so far as the compensation is calculated 
on the basis of a new formula not given 
in the Act is without jurisdiction. We 
consequently quash the orders impugned 
° remand the case for fresh assessment and 
allow the writ petition. -The applicant 


Shyamacharan v. Sheojee Bhai 


A. LR 


will get his costs from the respondents. 
Counsel’s fee is fixed at Rs. 200/-. The 
outstanding amount of the security depo- 
sit shall be refunded to the petitioner. 
Writ petition allowed. 
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Shyamacharan Raghubar Prasad 
Tiwari, Appellant v. Sheojee Bhai Jairam 
Chattri and another, Respondents. 


First Appeal No. 37 of 1967, DJ- 4-11- 
1970, aust decree of R. L. Kotia, Iind 
Addi. Dist. Raipur, D/- 2-1-1967. 

~ (A) civ "P. C. (1908), O. 20, R. 12 — 
Correct rate of mesne. profits against a 
person whose tenancy had. terminated is 
market rental value of the property —~ 
Controlled or standard rents which are 
for. benefit of a lawful tenant cannot be 
allowed against unlawful possessor espe- 
cially when there was no evidence to find 
out controlled rent. AIR 1953 Nag 186 
& AIR 1963 All 248 & AIR 1963 SC 1405, 
Relied on; AIR 1956 All 187 & AIR 1955 
Nag 234 & AIR 1966 SC 735, Distinguish- 
ed. - (Paras 17, 21) 

(E) Court-fees and -Suits Valuations 
m- Court-fees Act (1870), Section 11 — 
In a suit or mesne profits if the defendant 
pays any amount to plaintiff during 
pendency of suit it has to be given credit 
when passing ultimate decree and court- 
fee will be payable ‘only on amount which 
is ultimately decreed and for which plain- 
tiff has to file ‘execution application. (X- 
Ref. Civil P. Ci: (1908), O. 20, R. 12.) 

.(Para 23) 

(C) Civil P. c (1908), O. 20, R. 12 — 
Rent agreed upon in compromise at. the 
stage of appointment of Receiver in a 
case for arrears of rent and possession 
cannot be deemed to be the rate settled 
down between parties for ‘purpose of 
mesne profits. (Para 8) 
Cases Referred: Chronological Paras 
(1966) ATR 1966 SC 735 (V 53) = 

1966-2: SCR 286, Bhagwati Prasad 
- v: Chandramauli_ . 
(1963) ATR 1963 SC 1405 (V 50) = 
1964-1 SCR 515, Fateh Chand we 
Balkishan Dass 20 
(1963) AIR 1963 All 248 (V 50). = 
1963 All WR of 460, Chandra 
Shekhar v. Gopi Nath. 18 
(1956) AIR -1956 PAIL: 187 (V 43), i 
` a Prasad v. Central Talkies, 


Kan 
(1955) PAIR 1955 Nag 234 (V 42) = 
ILR (1954) Nag 447, Mst. Hirabai 
vv. Jiwanlal Palode 18 
(1953) AIR 1953 Nag 186 (V 40) = 
1952 Nag LJ 393, Bhagwandas 


v. Mst. Kokabai ; 18 
BO/BO/A582/71/HGP/C 
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(1948) 1948-2 All ER 283 = 64 
TLR 413, Clifton Securities Ltd. 
v. Huntley 18 

Y. S. Dharmadhikari with C. P. Sen, 
for Appellant; R. S. Dabir, for Respon- 
dent No. 1. 

BISHAMBHAR DAYAL C. J.: This 
first appeal filed by defendant No. 1 
arises out of a suit filed by the plaintiff 
Sheojee Bhai for ejectment of the two 
defendants from a building used as a 
cinema house, and for mesne profits. 


2. The case had a 
career which will be shortly stated. But 
at present the main question for -consi- 
deration in this- appeal is about the rate 
at which the plaintiff is entitled to get 
mesne profits from the date when the 
lease came to`an end up to . the date ot 
delivery of possession. There are certain 
other minor points also which will be 
dealt-with at the proper place. 


3. On 18th August 1951 the plain- 
tiff Sheojee Bhai executed a registered 
lease of the premises, including the elec- 
tric fittings and furniture,. in favour of 
the defendants Shyamacharan and D. B. 
Jadav for ten years at the rate of Rupees 
1,600/- per month. This lease was to start 
from 22nd May 1950 and was to end on 
2lst May 1960. On 22nd May 1960 the 
plaintiff demanded possession by a tele- 
graphic notice. The defendant No. 1 re- 
plied that there had been an agreement 
to renew the lease for two years. On 25th 
ee 1960 the present suit was filed. 


Apart from reciting other facts 
in ihe plaint, the plaintiff claimed that the 
defendants were in arrears of Rs. 16,353/- 
as rent. In paragraph 5 of the plaint it 
was also alleged that the defendants were 
liable to pay damages for use and occupa- 
tion at the rate of Rs. 6,000/- per month 
from 22nd May 1960 till the date of deli- 
very of possession. 

It appears that the defendant 
No. 2 D, B. Jadav had separated from the 
business and only defendant No. 1 contest- 
ed the suit. He filed a written-statement 
alleging, among others, that there was a 
verbal agreement for extending the lease 
for two years and that under the Madhya 
Pradesh Accommodation Control Act the 
defendant could not be ejected. It may be 
noted here that this plea regarding protec- 
tion under the Madhya Pradesh Accom- 
modation Control Act has not been pressed 
before us, as it is conceded that the Act 
as it was then in force did not apply to 
cinema buildings. We, therefore, need not 
mention this plea any more. 

6. On 5th July 1961 the plaintiff 
filed an application for ‘appointment of a 
Receiver. This application was rejected 
by the trial Court. Against that order the 
plaintiff filed an appeal in the High Court 
which was Miscellaneous Appeal No. 81 of 
1961. That appeal was decided by a learn- 
ed Single Judge of this Court on 13th 


chequered - 
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October 1961 according to a compromise 


_ entered into between the parties and ac- 


cording to the statements made by their 
learned counsel. The defendant agreed to 
pay to the plaintiff a sum of Rs. 24,000/~ 
and to give a solvent ` security for the re- 
alisation of the amount that may be ulti- 
mately decreed against him. He also 
agreed to deposit Rs. 1,600/- in Court every 
month from 1st October 1961. On account 
of this compromise the application for ap- 
pointment of a Receiver was not pressed. 
It is admitted between the parties that 
ever-since the defendant has kept the 
promise and has made the payments men- 
tioned in the compromise. 

7. On åth August 1962 the plaintiff 
filed an application under Order 12, R. 6, 
Civil Procedure Code, for a decree for 
delivery of possession, only, on the ground 
that now even the two years for which 
the defendant claimed an extension of the 
lease had expired and the plaintiff was 
entitled to possession on the own admis- 
sion of the defendant. This application 
was dismissed by the trial Court. Against 
that order there was a revision in this 
Court which was allowed on 26th October 
1962 and the trial Court was directed to 
pass a decree for ejectment forthwith. In 
pursuance of that order the trial Court 
passed a decree for ejectment on 3rd 
November 1962. Against that decree First 
Appeal No. 40 of 1962 was filed by the 
defendant in this Court which was dis- 
missed on 26th February 1964. Against 
that decision of the High Court the defend- 
ant went to the Supreme Court. The 
Supreme Court also dismissed the appeal 
on 25th September 1964, allowing 15 days’ 
time to the defendant to deliver possession 
to the plaintiff. The defendant handed - 
over possession on 4th October 1964. Thus, 
after 4th October 1964 the main question 
that remained to be decided in the suit 
was the amount. of mesne profits to which 
the plaintiff was entitled. The trial Court 
on the basis of evidence held that Rupees 
16,353/- were due to the plaintiff on ac- 
count of arrears of rent and that the plain- 
tiff was entitled to damages for use and 
occupation from 22nd May 1960 to the date 
of delivery of possession (4th October 1964) 
at the rate of Rs. 4,000/- per mensem. It 
is against that decree that the present ap- 
peal has been filed in which, as stated 
above, the main question for determina- 
tion is as to the rate at which the plaintiff 
is entitled to receive mesne profits. 

8. ‘The first contention of the learn- 
ed counsel appearing for the defendant- 
appellant is that in Miscellaneous Appeal 
No. 81 of 1961 in the matter of appoint- 
ment of a Receiver, there was a compro- 
mise that the defendant would continue to 
pay Rs. 1,600 per mensem which must be 
deemed to have been settled between the 
parties what was payable as the rate of 
damages to be decreed. We do not agree 
with this contention. The statements of. 


122 M. P. 


parties at the time of compromise and the 
order of the Court do not support the con- 
tention. At that stage there was no ques- 
tion of the rate of mesne profits being 
determined between the parties. All that 
was relevant was whether the possessicn 
of the defendant should be disturbed by 
appointment of a Receiver. Admittedly, 
the defendant was claiming to remain in 
possession on account of an alleged exten- 
sion of the lease and was therefore, admit- 
ting his liablity to pay rent for the exten- 
sion at the rate of Rs. 1,600/- per ` month. 
In this situation what was agreed was that 
the defendants possession would not be 
disturbed if he continued to deposit that 
amount in future and paid the arrears also 
at that rate from the date of the suit. The 
statement of Shri J. V. Jakatdar, learned 
counsel appearing for the defendant, was: 


“I offer to pay amount of Rs. 24,000/- 
as due after the date of filing of the sunt 
till today, that is, 3lst August 1961. For 
the amount of the decree I agree to give 
solvent security to the satisfaction of the 
lower Court within 15 days from today, to 
make payment of the amount of such 
decree as may be passed against me. I 
shall also pay Rs. 1,600/- per month com- 
mencing from Ist October 1961 as for the 
month preceding and do so for each month 
thereafter.” - 


This statement does not give an idea that 
the whole dispute about the rate of ger 
profits was being settled by means of this 
offer. On the contrary, the offer to give 
solvent security for any decree that mey 
ultimately be passed clearly indicates that 
the real dispute as to the rate of mesne 
profits was still to be decided by the Court. 
There is thus no force in the contention of 


the learned counsel and we reject the 


same. 


9. We will now look into the evi- 
dence of the parties as to the rate of mesne 
profits. 

(After discussing the plaintiffs evidence 
in paras 10, 11 and 12 their Lordships 
proceeded). 


10 to 13. _ From this evidence of the 
plaintiff it is clear that the plaintiff is 
claiming damages not on the basis of what 
the defendant had earned but on the basis 


of the market rental value of the premises.. 


Although according to the plaintiff its 
rental value was about Rs. 6,000/- per 
month, according to P. W. 2 Ramadhar it 
was Rs. 4,000 to 5,000 per month. It is also 
to be noted that the other cinema house 
Amar Deep Talkies was let out along with 
the Projector Machine, but in the plain- 
tiffs cinema house the Projector Machine 
had been installed by the tenant. 


(After discussing defendant’s evidence 
n yee 14 and 15 their Lordships proceed- 
ed). 

14 to 16. On the basis of this evi- 
dence of the defendant it appears that 
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there was not much difference in the rental 
value of the Amar Deep Talkies and the 
Sharda Talkies. In 1959-60 Amar Deep 
Talkies was let out for Rs. 3, 600/- when 
there is a portion attached to it which 
fetches Rs. 400/- to 500/-, and the esti- 
mate of rent which Sharda Talkies would 
have fetched in 1980 is, as given by D. W.1 
Vidyakant, Rs. 3,000/-. With regard to the 
bad condition of the furniture mentioned 
by D. W. 2 it may be noted that according 
to the lease-deed it was the duty of the 
defendant ‘to keep the furniture in good 
condition by repairs and replacement. It 
is admitted that even before 1950 when the 
ten years’ lease was granted in favour ol 
the defendant, the cinema house was with 
the defendant on rent. Thus, the state- 
ment of D. W. 2 that the condition of the 
furniture was not good does not appear to 
be correct. If that had been so, the plain- 
tiff would certainly have claimed damages 
on that account also. But there is no such 
complaint on behalf of the plaintiff and 
there is no such allegation on behalf of the 
defendant. The defendant has not come 
into the witness-box to controvert the 
allegations of.the plaintiff. The estimate 
of the defendant’s witnesses is bound to be 
a little under-estimated. The seating 
capacity of Sharda Talkies was more than 
that of Amar Deep Talkies as mentioned 
above. Thus, the estimate of average 
market rental value of this cinema house 
for 4 years 1960 to 1964 given by the Court 
below at Rs. 4,000/- per month does not 
appear to be excessive when the other 
house got 3600/- in 1960 and 7321/- in 1964 
and there is no reason to interfere with 
that finding. Some amount of guess work 
is always involved when mesne profits 
have to be estimated on current marset 
price. 

17. The next contention of learned 
counsel for the appellant is that under Sec- 
tion 6 of the M. P. Accommodation Con- 
trol Act 1961, which came into force from 
30th December 1961, no landlord could 
charge rent more than the standard rent 
determined according to Section 7 of the 
Act, and consequently from 30th December 
1961 up to the date of delivery of posses- 
sion, i.e. 4th October 1964, the plaintiff 
can only get compensation at the rate of 
standard rent and not at the market rental 
value. We think that the purpose of such 
a decree is to dislodge the trespasser of the 
illegal gain derived’ by him and to secure 
the same to the owner who.was entitled to 
be in possession. The correct rate of mesne 
profits is, therefore, the market rental 
value, which, in an open market best re- 
presents in terms of money, the value of 
the right to possess. The controlled rents 
are for the benefit of a lawful tenant and 
it would be wrong to allow only that rate 
against unlawful possessor. The owner 
is not bound to let it out and he might 
have used the property himself and deriv- 
ed the full benefit of its use. 
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18. That question has been con- 
sidered in several cases. In Bhagwandas 
v. Mst. Kokabai, AIR 1953 Nag 186 a 
learned Single Judge of this Court, rely- 
ing upon the observations in Clifion 
Securities Ltd. v. Huntley, 1948-2 All ER 
283, came to the conclusion that the 
controlled rent was not always equal to 
the market rental value of the propexty 
and a person in unlawful possession was 
not entitled to the benefit of the con- 
trolled rent. He has, therefore, to pay 
damages for use and occupation acecrd- 
ing to the market rental value of the pro- 
perty. The same view was taken bv a 
learned Single Judge of the Allahabad 
High Court in Chandra Shekhar v. Gopi 
Nath, AIR 1963 All 248. But without 
referring to these cases a Division Beach 
of the Allahabad High Court in Dwarka 
Prasad v. Central Talkies, AIR 1956 All 
187, came to the conclusion that in a case 
where the landlord could not control the 
letting and both the person and amoant 
of rent were to be fixed by the Rent 
Controller, it would be proper to allow 
mesne profits at the controlled rate. In 
that case the plaintiff wanted to prove the 
market value by giving evidence of the 
fact that he had received certain ofers 
for the building at a much higher rate. 
But that evidence was wholly disbelieved 
and in the absence of any other evidence 
as to the market value, the conclusion 
that the controlled rate was the prover 
rate does not clinch the matter. If in 
that case it had been found that the 
market rate was higher and yet the con- 
trolled rate had been considered to be 
the proper rate, that case would have 
been an authority to the contrary pro- 
position. A Division Bench of the Nagour 
High Court also in Mst. Hirabai v. Jiwan- 
lal, AIR 1955 Nag 234, allowed compersa- 
tion for use and occupation against a 
person, whose tenancy had come to an 
end, at the rate at which he was holding 
the tenancy. But in that case there was 
no dispute as to the rate at which cam- 
pensation should be decreed. About the 
end of the judgment the learned Judges 
observed as follows: 

“The appeal Judge saw no reason 

why the plaintiff should get more for the 
period after the suit. The compensafion 
was accordingly fixed at the same rate as 
me rent. No objection is taken to the 
rate.” 
This case also is, therefore, no authority 
for the proposition that where rate of 
rent is controlled, compensation for use 
and occupation against a person who is. in 
unlawful possession can only be granted 
at that rate. 

19 Learned counsel for the appel- 
lant also relied upon Bhagwati v. 
Chandramauli, AIR 1966 SC 735, but in 
that case the circumstances were very 
different. The High Court had come to 
the conclusion that the plaintiff had failed 
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to prove the rate of rent at which he had 
let out the property as also the contract 
of tenancy. The suit for ejectment was 
decreed merely on the basis that the 
defendant was in permissive possession 
and that permission having been with- 
drawn, the plaintiff who was the owner 
was entitled to possession. The High 
Court had declined to pass a decree for 
arrears of rent and also no decree for 
future mesne profits was passed. But 
the Supreme Court held. that the plain- 
tiff was entitled at least to future mesne 
profits and determined the same at 
Rs. 300/- per month which the trial Court 
had found as the fair market rent of the 
property. This case also therefore is no 
authority for the contention of the learn- 
ed counsel for the appellant. 


20. In Fateh Chand v. Balkishan, 
ATR 1963 SC 1405, the circumstances with 
regard to the rate of compensation were 
very similar to those in the present case. 
In paragraph 17 of their judgment their 
Lordships observed : 

“The normal measure of mesne pro- 
fits is therefore the value of the user of 
the land to the person in wrongful pos- 
SeSSION......0-0.0021¢ is not necessary to 
consider in the present case whether 
mesne profits at a rate exceeding the 
rate of the standard rent of the house 
may be awarded, for there is no evidence 
as to what the standard rent of the 
house was.” 

In that case the trial Court had assessed 
compensation at Rs. 140/- per mensem 
and in the absence of any evidence as to 
the controlled rent, their Lordships did 


-not think it necessary to go further into 


the matter and decreed compensation at 
the rate of Rs. 140/- per month. 


21. In the present case also there 
is no evidence to find out the controlled 
Tent and, therefore, we also have no 
other alternative but to accept the market 
rental value of the property as the pro- 
per rate for decreeing the suit. As slated 
above, the trial Court has correctly 
determined that rate at Rs. 4,000/- per 
month. 


22. Section 7 of the Madhya Pra- 
desh Accommodation Control Act, 1961 
provides for determination of the 
standard rent. No reasonable annual 
rent having been determined under sub- 
section (1) and there being no evidence 
of the rent which the building was fetch- 
ing on Ist January 1948 and also there 
being no evidence about the municipal 
assessment of the rent in that year, there 
is nothing to determine the controlled 
rent for this property. 

23. ‘The last point raised by the 
learned counsel for the appellant was 
that the plaintiff had wrongly deposited 
court-fees on the amounts which the 
defendant had deposited in Court for 
payment to the plaintiff under the orders 
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of the High Court passed on- a compro- 
mise when the appeal against ihe order of 
appointment of a Receiver was decided. 
The contention of the learned counsel tor 
the plaintiff was that he had to do se 
under the orders o the trial Court. On 
15th September 1961 the trial Court paos- 
ed the following order :— 

“I find that the plaintiff has yet to 
pay court-fees (ad valorem) on Rs. 24,000 
deposited by defendant on last hearing. 
Shri Pujari has no objection. It is order- 
ed that court-fees be realised and last 
hearing’s order is modified accordingly.” 
The trial Court seems to have thought 


that any amount which the plaintiff re- 


ceives through the Court must be deem- 
ed to be paid to him under the decree 
that will ultimately be passed ‘and con- 
sequently asked the plaintiff to depos-t 
rcourt-fee on any amount which he: witk- 
drew from the. Court and in pursuance 
of this order the plaintiff has been pay- 
ing court-fee on each amount which he 
withdrew. We are of opinion that this 
direction of the Court below was unjusti- 
fied. In a suit for mesne profits court-fee 
is payable under Section 11 of the Court- 
fees Act on the amount . decreed before 
the decree is executed. Up to this stage 
of the suit no decree having been passed 


‘determining the amount due to the plam- ` 


tiff, there was no Question of demanding 
court-fee from the plaintiff. If the de- 
fendant pays any amount to the platit 
‘during the pendency of the suit it has to 
tbe given credit when passing the alti- 
mate decree and ccurt-fee will be pay- 
able only on the amount - which is- ulti- 


mately decreed and for which the plair-- 


tiff has to file an execution: application 
‘against the defendant. 


24. Since however, on the bass 
of our decision the decree of the Court 
_ below for damages at the rate of Rupees 
4000/- per month is being confirmed, a 
decree will now be passed for the amount 
still in balance after giving credit to all 
the amounts which the defendant “hes 
paid during the pendency of the suil. 
The appellant has filed a chart showing 
the amounts paid but that has yet to te 
ascertained. The court-fee¢ that had been 
paid by the eee towards the amounss 
withdrawn by him will be adjusted - to- 
‘wards the court-fee payable on tke 
amount decreed and the balance, if any, 
will be realised when ` the decree is put 
into execution. 


25. The result, ‘therefore, is that 
the appeal is dismissed. The suit is 
decreed for arrears of rent Rs. 16,357- 
and mesne profits at Rs. 4,000/- per 
month from 22-5-1960 to 4-10-1964 which 
the office will calculate after deducting 
payments made and show the correct 
amount due in the decree. The plaintiff 
will get future interest at 4% per annum 
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on the amount decreed and his costs in 
both the Courts. 
Appeal dismissed. 
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Premchand Surana, Appellant v. 
Laxmichand Parakh, Respondent. 

Second Appeal No. 178 of 1964, D/- 
21-10-1967, from appellate decree of 2nd 
Addl. Dist J., Durg, D/- 18-12-1963. 

(A) Civil P. C. (1908), Section 100 —+ 
Second appeal — Finding of fact by 
lower appellate court — Finding if arriv- 
ed at by wrongly placing burden of proof 
— Interference under Section 100 is justi- 
fied. Case law discussed. (Para 9) 

(B) Evidence Act (1872), Sections 101, 
114 — Burden of proof — Suit on pro- 
missory note — Suit contested on ground 
of repayment — -Creditor claiming to 
have. received the amount in settlement 
of previous debt — Lower appellate 
Court holding against creditor on failure 
of creditor to eslablish previous debt — 
Held burden of proof on creditor was 
properly placed — Objection as to find- 
ing fell within domain of appreciation of 
evidence and could not be challenged in 
second appeal. (Para 11) 

(C) Civil P. C. (1908), Section 100 — 
Second appeal — Onus of proof — When 
gives rise to question of law. 

The question of burden of. proof be- 
comes one of law only when it is used as 
a final deciding factor and it cannot be 
regarded as having been so used when 
the judgment is based also upon appre- 
ciation of evidence led by other side. 
AIR 1939 Nag 78, Rel. on. (Para 12) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 136 (V 51) = 

ester 2 SCR ~~ ae lise es 


Chenchamm 
(1968) AIR 1963 “Sc 302 (V .50) = 
98h) 3 SCR 604, Ramachandra ° 


Ramalingam 
(1961) AIR 1961 SC 1316 (V 48) ‘= 
(1963) 1 SCJ 347, Kundan Lal 
v. Custodian Evacuee Property 


(1961) AIR 1961 SC 1720 (V 48) = 
(1962) 2 SCR 509, Sinha Rama~ f 
nuja v. Ranga Ramanuja g 

(1959) AIR 1959 SC 57 (V 46) = > 
1958 Andh LT 834. D. Pattabhi- 


10, TI 


3 
10, 4% 


ramaswamy v. S. Hanymayya g 
(1959) AIR 1959 SC 1204 (V 46) =» ` 
(1960) 1 SCR 271, Paras Nath v. 
Mohani Dasi i 5 
(1956) AIR 1956 Nag 20 (V 43) = i 
ILR (1955) Nag 1016, Balwant 
Transport Co. Ltd. v. H a 
Deshpande 9 
GN/GN/D65/70/RGC/P, 


1971 
(1989) AIR 1939 Nag 78 (V 26) = 

ILR (1939) Nag 160, Udebhan v. . 

-~ Vithoba 12 
(1932) AIR 1932 PC 28 (V 19 =. 

TLR 59 Cal 1012, Ree Chandra.. M 

-Roy v. Emdad Miya 9 
(1929) AIR 1929 PC 13 (V 16) = 

ILR 52 Mad 83, Jogi Reddi v v. r 

Chinnabbi Reddy - 9 
(1890) 17 Ind. App 122 = ILR 18 

Cal 23 (PC), Mt Durga Chowdh- 

rani v. Jawahir Singh Chowdhri 9 

. A. P. Sen, for Appellant; J. P. Sarghi 
and Ku. Rama Gupta, for Respondens. 

JUDGMENT : This is a plaintifi’s ap- 
peal against a reversing decree of the 
lower appellate Court whereby his claim 
grounded on a promissory note was Jis- 
missed. 

2. The plaintiff Ratanchand, who 
filed the suit out of which this. appeal 
arises, died-during the pendency of the 
appeal. His son, who was brought on 
record as his legal representative, is 
prosecuting the appeal. It will, however, 
Pe convenient to refer in this judgment 
to Ratanchand as the plaintiff. 

- 3. The suit was laid agacnst 
Mangalchand (defendant 1) and his father 
Laxmichand Parakh (defendant 2), the 

resent respondent. The Court of first 
instance, however, dismissed the claim 
against Mangalchand. The plaintiff did 
not appeal against that decree. Further, 
Mangalchand has not been joined as.4 
party respondent in. this second appeal 

0. 

4. The facts which are no longer 
-disputed are these..The plaintiff was a 
registered moneylender and advanced, in 
the usual course of: business loans on 
interest terms. Mangalchand is a nattral 
son of Laxmichand. They used to take 
loans from the plaintiff. On 15 Decem- 
ber 1958, Mangalchand executed a pro- 
missory note Ex. P-1 for an apparent 
consideration of Rs. 8,000/-. The plairtiff 
received payment of two sums, Rs. 3,300 
on 27 July 1959 and Rs. 1,500/- on 8 
August 1959. y 

5. Briefly stated, the -plaintiffs 
case was this. Mangalchand and Laxni- 
chand were members of a joint Hindu 
family. Mangalchand was the manazer 
of the family. In his capacity as such 
manager, he executed the promissory 
note Ex. P-1 for a: consideration of Ruyzes 
8,000/- and orally promised to pay inter- 
est at Rs. 1/8/- per cent per month. Since 
the loan was taken. for joint family basi- 
ness, it was binding on Laxmichand aso. 
‘After taking into account the two repay- 
ments of Rs. 3,000/- and Rs. 1, 500/-, che 
amount remaining due, including inter- 
est’ came to Rs. 4,775/~ which was, there- 
fore, claimed in the suit. 
6s The - defendants denied that 
they were members of a joint Hindu 
family or that the loan was taken for icint 
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family business. They, however, pleaded 
that Mangalchand (defendant 1) execut- 
ed the promissory note dated 15 Decem- 
ber 1958 as agent of Laxmichand (defend~ 
ant 2), received only Rs. 6,900/- as consi- 
deration and promised to pay that 
amount by 13 April 1959. They denied 
that there was any oral agreement about 
payment of interest. According to them, 
the payments of Rs. 3,000/- and Rs. 1,500 
were on account of a contract for pur- 
chase of a plot of Jand. They pleaded 
that they repaid on 1 September 1959, as 
evidenced by the receipt Ex. D-1, Rupees 
7,500/- in full satisfaction of the amount 
due on “the promissory note dated 15 
December 1958. -_ 

. 0 The plaintiff did not dispute 
that he executed the receipt Ex. D-1. 
He, however, pleaded that it was passed 
for Rs. 6,500/- paid on 2 July 1956 to- 
wards a loan of Rs. 5,500/- borrowed on 
14 August 1954. He pleaded that no re- 
payment was made on 1 September 1959 
and that the defendants were falsely 
using an old receipt to show that Rupees 
7 eae was paid towards the Joan on that 


date 

The Court of first instance 
held’ that the loan was taken by Mangal- 
chand (defendant 1) as agent of Laxmi- 
chand (defendant 2), that Rs. 8,000/-, and 
not merely Rs. 6,900/-, was the . amount 
advanced as loan and that there was an 
oral agreement to pay interest at Rupees 
1/8/- per cent. per month. That Court 
further held that Rs. 7,500/- was not re~ 
paid towards that loan on 1 September 
1959. In the result, that Court, after dis- 
allowing interest and a part of the costs 
for failure to comply with the provisions 
of the Moneylenders Act, 1934, decreed 
the claim against only Laxmichand (de- 
fendant 2) for Rs. 3,500/- with interest at 
a reduced rate from the date of suit. 

9. The lower appeal Court, how- 
ever, took the view that Rs. 7,500/- was 
repaid towards the loan of Rs. 8,000/~ 
advanced on the foot of the promissory 
note dated 15 December 1958 and H 
the entire amount due thereon was, 
fact, overpaid. The finding that Rs. 7, 500 
was so repaid is. a conclusion of fact. it 
is not open to challenge in second appeal 
on- the ground that it is erroneous, how~ 
ever gress or inexcusable the error may. 
seem to be: Mt. Durga Choudhrani v. 
Jawahir Singh Chowdhnz: (1890) 17 Ind 
Arp 122 (PC); D. Pattabhiramaswamy v. 
S. Hanymayya, AIR 1959 SC 57; Paras 
Nath v. Mohani Dasi, ATR 1959 sc 1204: 
Sinha Ramanuja_ v. Ranga Ramanuia, 
ATR 1961 SC 1720 and Ramachandra v. 
Ramalingam, AIR 1963 SC 302. The 
learned counsel, however, argued that a 
conclusion - of fact is open for reconsidera- 
tion in second appeal if it has been arriv- 
ed. at by wrongly placing the burden of 

proof. is contention is clearly well- 
pounded. When the lower appellate 


126 M. P. [Prs. 9-10] 


Court places the burden of proof on a 
wrong party and its finding of fact is the 
result of this wiong approach there is 
what may be called a substantial defect 
of procedure affecting the decision of the 
case on merits and interference on that 
ground is justified under Section 100 cf 
the Code of Civil Procedure: Jogi Redci 
v. Chinnabbi Reddi, ILR 52 -Mad 83 = 
(AIR 1929 PC 13); Jogesh Chandra Roy v. 
-Emdad Miya, ILR 59 Cal 1012 = (AIR 
1932 PC 28); Balwant Transport Cor- 
pany, Ltd. v. Y. H. Deshpande, ILR - (1958) 
Neg 1016 = (AIR 1956 Nag 20) & AIR 
1963 SC 302. i 

10. In Kundan Lal v. Custodian, 
Evacuee Property, AIR 1961 SC 1316, the 
Supreme Court considered the meaning 
of the phrase ‘burden of proof’. This is 
what their Lordships said at page 1318: 

"The phrase ‘burden of proof’ hes 


two meanings—one the burden of procf- 


as a matter of law and pleading and the 
other the burden cf establishing a cave: 
the former is fixed as a question of law 
on the basis of the pleadings and is un- 
changed ‘during the entire trial, wherees 
the latter is not constant but shifts zs 
soon as a party adduces sufficient evi- 
dence to raise a presumption in his 
favour. The evidence required to shict 
the burden need not necessarily be direct 
evidence, i.e. oral or documentary evi- 
dence or admissions made by  opposiie 
party; it may comprise circumstantial 
evidence or presumption of law or fact.” 
Referring to the distinction between the 
two, their Lordships observed in Ragha- 
vamma v. Chenchamma, AIR 1964 SC 126 
at p. 143, as follows: 
“Learned Advocate General contends 
that the learned Subordinate Judge as 
well as the High Court did not draw tke 
appropriate presumptions arising from tke 
fact that the transactions were old ones; 
nor did they give sufficient weight to tke 
entries in the revenue records, the admis- 
sions made by the parties and to the con- 
duct of the parties and such other im- 
portant circumstances and, thereforsa, 
their findings are liable to be questioned 
in this appeal. This argument in effect 
and substance means that the Couris 
below have not given due weight to 
particular pieces of evidence. There is 
an essential distinction between’ burden 
of proof and onus of proof; burden of 
proof lies upon the person who has to 
prove a fact and it never shifts, but the 
onus of proof shiits. The burden of 
proof in the present case undoubtedly 
lies upon the plaintiff to establish the 
factum of adoption and that of partition. 
The said circumstances do not alter the 


incidence of the burden of proof. Such 
considerations, having regard to ‘the 
circumstances of a particular case, mey 


shift the onus of proof. Such a shifting 
of onus is a continuous process in the 
evaluation of evidence. The criticism 
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levelled against the judgment of the 
lower Courts, therefore, only pertains co, 
the domain of appreciation of evidence.” 
In Kundan Lals case, AIR 1961 SC 1316 
(supra), their Lordships illustrated by an 
example how the doctrine -worked in 
Practice. They observed: 

“To illustrate how this doctrine 
works in practice, we may take a suit on 
a promissory note. Under Section 101 of 
the Evidence Act, ‘whoever desires any 
Court to give judgment as to any legal 
light or liability - dependant on the evi- 
dence of facts , which: he asserts, must 
prove that those facts exist’. Thereforc, 
tae burden initially rests on the plaintiff 
who has to prove that the promissory 
note was executed by the defendant. As 
soon as the execution of the promissory 
note'is proved, the rule of presumption 
laid down in Section 118 of the Negotia- 
ble Instruments Act helps him to shift 
the burden to the other side. The burden 
of proof as a question of law rests, there 
fore, on the plaintiff, but as soon as the 
execution is proved, Section 118 of the 
Negotiable Instrurnents Act imposes a 
duty on the Court to raise a presumption 
in his favour that the said instrument 
was made for consideration. This pre- 
sumption shifts the burden of proof in 
the second sense, that is, the burden of 
establishing a case shifts to the defend- 
ant. The defendant may adduce direct 
evidence to prove that the promissory 
note was not supported by consideration 
and, if he adducéd acceptable evidence, 
the burden again shifts to the plaintiff 
and so on. The defendant may also rely 
upon circumstantial evidence and, if the 
circumstances so relied upon are com- 
pelling, the burden may likewise shift 
again to the’ plaintiff. He may also rely 
upon presumption of fact for instance 
those mentioned in Section 114 and other 
sections of the Evidence Act. Under Sec- 
tion 114 of the Evidence Act, ‘the Court 
may presume the existence of any fact 
which it thinks likely to have happened, 
regard being had to the common course 
of natural events, human conduct and 
public and private business, in their rela- 
tion to the facts of the particular case’. 
Illustration (g) to that section shows that 
the Court may presume that evidence 
which could be and is not produced would, 
if produced, be unfavourable to the person 
who withholds it. A plaintiff, who says 
that he had sold certain goods to the 
defendant and that promissory note was 
executed as consideration for the goods 
and that he isin possession of the relevant 
account books to show that he was in 
possession of the goods sold and that the 
sale was effected for a particular con- 
sideration, should produce the said ac- 
ceunt books, for he is in possession of 
the same and the defendant certainly 
cannot be expected to produce: his docu- 
ments. In these circumstances, if such a 
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relevant evidence is withheld by the 
plaintiff, Section 114 enables the Cour: to 
draw a presumption to the effect that, 
if- produced, the said accounts would be 
unfavourable to the plaintiff. The pre- 
sumption, if raised by a Court, can under 
certain circumstances rebut the presump- 
tion of law raised under Section 118 of 
the Negotiable Instruments Act. Bristly 
stated, the burden of proof may be stift- 
ed by presumptions of law or fact, and 
presumptions of law or presumptions of 
fact may be rebutted not only by direct 
or circumstantial evidence but also by 
presumptions of law or fact.” 
(pages 1313-9) 
I.. In the instant case, the Ccurt 
of first instance relied upon the plaintfi’s 
statément on oath to hold that Rs. 7,530/- 
mentioned in the receipt Ex. D-1 releted 
to a payment towards some previous 
transactions. This was challenged beiore 
the lower appeal -Court which formulcted 
the following question for its considera- 
tion: 
“Whether the receipt Ex. D-1 for 
Rs. 7,500/- was executed for the payment 
‘tuwards old debts?” 
(End of paragrapE vo) 


That Court -observed that the burden 
rested on the plaintif to prove the 
existence of those old debts and the 


exact year in which he had executed the 
receipt Ex. D-1 and credited the said 
amount to the defendant. After examin- 
ing the evidence bearing on the paint, 
that Court held that the plaintiff had 
failed to discharge the burden or account 
for Rs. 7,500/- admittedly received by him 
and inferred that the amount should be 
regarded as paid towards the loan of 
Rs. 8,000/- advanced on Ex. P-1. That 
Court observed : 


“Therefore, in absence of proof from 
the plaintiff accounting: for the payment 
of these Rs. 6,500/- and Rs. 1,000/- to- 
wards the amount of a Hundi on Bha¢wa 
13 Sudi or Badi of any. Samvat, the neces- 
sary conclusion will be that this enre 
amount of Rs. 7,500/-. was paid’ towards 
the suit transaction against the said 
Hundi for Bs. -:8,000/-.” 

In support of that conelusion, the lower 
appeal Court relied -also upon the testi- 
mony of Mangaichand D. W. 1 and the 
entries in the defendant’s account books 
Exs. D-2 and D-3. In adopting this yro- 
cess of reasoning, that Court did not 
place on the plaintiff the -burden of 
proving that Rs. 7,500/- was not maud 
towards the loan of Rs. 8,000/-. It did, 
however, properly place on him tae 
burden of proving, as pleaded by him, 
that the amount was paid towards ld 
debts and took into consideration his 
failure to discharge that burden, aleng 
with other affirmative evidence, to con- 
clude that the amount was paid towards 
the loan of Rs. 8,000/-. The lower ap- 


Dolumal v. State 


[Prs. 10-13] M. P. 127 


peal Court could, though it did not, re- 
gard the failure of the plaintiff to ac- 
count for Rs. 7,500/- admittedly received 
by him as shifting the onus. This is clear 


from the observations in Kundan Lal’s 
case, AIR 1961 SC 1316 (supra) and 
Raghavamma’s case, AIR 1964 SC 136 
(supra). But even that would have been 
a matter falling within the domain of 
appreciation of evidence, of which re-|’ 
enrol is not permissible in second ap- 
peal. 

12. It remains to add that the 
question of burden of proof becomes one} 
of law only when it is used as a final 
deciding factor and it cannot be regard- 
ed as having been so used when, as in 
this case, the judgment is based also 
upon appreciation of the evidence led by 
the other side. So, in Udebhan v. Vithoba, 
ILR (1939) Nag 160 = (AIR 1939 Nag 
78), Bose J. (as he then was) observed: 

"Had the learned Judge believed a 
single witness for the defendant or had 
he stated clearly in his judgment that 
such and such facts (setting them forth 
or indicating them) establish the fraud 
pleaded, there would have been an end 
of the matter. There would then have 
been a positive finding based on positive 
evidence and it would not have matter- 
ed where the burden lay.” (Page 162 
of ILR} = (at p. 79 of AIR). 

13. As earlier indicated, apart 
from the question of misplacing the 
burden of proof, the main ground urged 
in support of this appeal is that, for 
various reasons given in the memorandum 
of appeal. the finding of fact, that Rupees 
7,500/- was paid on 1 September 1959 to- 
wards the loan of Rs. 8,000/-. is errone- 
ous. But even if the conclusion of fact 
be grossly erroneous—and I should not 
be regarded as saying that it may not be 
such—there is no jurisdiction to interfere 
in second appeal with that finding of fact 
based on appreciation of evidence. In 
this view, the appeal fails and-is dis- 
missed. Costs throughout shall follow that 
event. Hearing fee . according to sche- 
dule. 

Appeal dismissed. 
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P. V. DIXIT, C. J. AND 
R. J. BHAVE, J. 

Dolumal Sunderdas, Petitioner v. 
State of Madhya Pradesh and others, Res- 
pondents. 

Misc. Petn. No. 358 of 1966, D/- 13-7- 
1967, from order of Commr. Raipur, D/- 
28-7-1965. 

General Clauses Act (1897), S. 6 (o) 


— Effect of repeal of statute — Right to 
BN/DN/A546/70/RGC/C 
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take advantage of provisions of repealed 
statute — Right existing at date of its re- 
peal is not Tight accrued or acquired — 
Such right is not saved under Sec. 6 (c) 
because except as to transactions Past 
and closed, a statute after its repeal is as 
completely obliterated as if it had never 
been enacted. (1961) 2 All ER 721 & 
1895 AC 425 (431) & AIR 1963 SC 354, 
Rel. on. (Para 5) 


Cases Referred: Chronological Paras 


(1966) Misc. Fetn. No. 7 of 1966, 

D/- 10-10-1966 (Madh Pra), Jatan - 

vy. Collector, Durg - 5 
(1963) AIR 1963 SC 354 (V 50) = 

(1962) 2 SCR 59, Sakharam v. oy 

Manikchand ae) 
(1961) 1961-2 All ER 721 = 1961 

AC 901, Director of Public’ ‘Works ` 

v. Ho Po Sang 
(1895) 1895 AC 425 = 64 LJ PC 

67, Abbott v. Minister for 

Lands : 

P. R. Padhye, for Petitioner; K. K. 

Dubey, Govt. Advocate, for State. . 


. BHAVE J.: By this petition under 
‘Article 226 of the Constitution, the peti- 
tioner seeks a writ of certiorari for 
quashing an order dated 28th July 1965 
passed by the Commissioner, Raipur, and 
the order of the Board of Revenus, 
Madhya Pradesh, passed on 16th February 
1966 upholding the Commissioner’s order. 


2. The petitioner had applied for 
allotment of Khasra Nos. 52 and 54 in 
mouza Purena under Section 162 (as it 
stood then) of the Madhya Pradesh Land 
Revenue Code, 1959. The Additional 
Collector, Raipur, after inviting objec- 
tions, allotted the land to the petitioner 
by order dated 17h October 1963 ‘and 
directed that the Nistar Patrak be ac- 
cordingly modified. In pursuance of the 
said order a patta was also granted to the 
. petitioner. 


3. The Gonvona Raipur Divi- 
sion, Raipur, however, set aside the order 
of the Additional Collector in exercise of 
suo motu revisional powers on the ground 
that the Additional Collector had no 
jurisdiction to allot the land under Sec- 
tion. 162 (1) cf the M. P. Land Revenue 
Code, 1959. In appeal the Board of Re- 
venue also came to the same conclusion. 
The Board of Revenue was of the view 
that under Section 162 (1) the competent 
officer to allot the land was the Tahsildar 
and not the Collector. The petitioner's 
prayer for regularising the proceedings 
and for remitting the case to the Tahsil- 
dar was also rejected. 


4. Shr? Padhye, 
for the petitioner, 
missioner as well as the Board of Reve- 
Bue were in error in holding that ‘the 


learned counsel 
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Tahsildar alone could allot the land and 
not the Collector or the Additional Col- 
lector. He referred to Section 162 (as it 
stood then} of the M. P. Land Revenue | 
Code, 1959 and pointed out that the 
provisions of that section specifically 
authcrised the Collector to dispose of 
Government land subject to the rules 
made by the State. Government. He 
urged that when Rule 7 framed under 
Section 162 authorised certain’ revenue 
officers to dispose of certain lands, it had 
not the effect of taking away the jurisdic- 
tion of the Collector conferred under Sec- 
tion 162 of allotting Government lands 
and that the revenue authorities were in 
error in holding that the Additional Col- 
lector had no jurisdiction to allot the 
land. We need not decide this . question 


.in this petition, as we are satisfied . that 


the allotment of the land to the petitioner 
by the- Additional Collector was without 
jurisdiction for other reasons. Rule 2 
framed under Section 162 provides that 
the land belonging to the State Govern- 
ment should be allotted to the Co-operative 


Societies of landless persons or landless 


persons of such village in the order of prio- 
Tity indicated under that rule. Rule 3 
provides that if after allotment of land of 
any particular village to the Co-operative 
Societies of landless persons and the land- 
less persons, more land is’ available for 
allotment, it may be allotted to the Co- 
operative Societies oflandless persons and 
the landless persons of the neighbouring 
villages i in the order of priority mentioned 
ir. Rule 2. Rule 4 thereafter provides that 
if no Co-operative Society of landless per- 
sons or:landless persons are forthcoming 
to take up any land in any village, the land 
may, be allotted to a Co-operative Society 
of other persons, if any; and if no Co- 
operative Societies are forthcoming to take 
up land, the land may be disposed of by 
auction. Sub-rule.(2) of Rule 4 further 
provides that if any land is not disposed 
of in accordance with the provisions of 
sub-rule (1), the Collector may, with the 
approval of the Commissioner, allot such 
lard. to such person as he may deei fit. 
It would thus appear that if-no applica- 
tion is made by the Co-operative Societies 
of landless persons or by the landless per- 
sons, the Government land-can be allotted 
by auction. If the method of auction is 
rot resorted to, in that case the Collector | 
can allot the land to any person by a pri- 


` vate treaty only with the approval of the 


Commissioner. Neither was any auction 
held in this case; nor was any previous ap- 
proval of the Commissioner obtained by 
the Additional Collector when he allotted 
the land in exercise of powers of a Collec- 
tor... The order of the Additional Collector 
is thus without jurisdiction and was right- 
ly quashed by the revisional authorities, 
though on different grounds. 

a Be Shri Padhye, however, urged 
formality was not observed by the Addi- 


1971 


tional Collector, the case can be remanded 
to him for taking appropriate steps on tie 
application filed by the petitioner. This 
prayer cannot be granted in view of the 
fact that by Act No. 25 of 1964 the M. P. 
Land Revenue Code, 1959, has been 
amended with the result that Section 132 
has been omitted. There is no power left 
now with the Collector to allot any lamd 
and no useful purpose can be served by 
remitting the caseto the Additional Col- 
lector. This Court in Jatan v. Collectcr, 
Durg, Misc. Petn. No. 7 of 1966, D/- 10-19- 
1966 (Madh Pra), held: 

“The effect of the amendment is that 
the authority of the Collector to allot tae 
land has been withdrawn. ‘The Ordinanze 
came into force on , 23-4-1964, while tae 
impugned order was passed on 31-7-19C4. 
Or that date, it is obvious, the Additional 
Collector had no authority and jurisdiciien 
to sanction the exchange. The order is 
without jurisdiction and is liable to be 
quashed.” 

The same is the position here. The Collec- 
tor has no jurisdiction now to pass any. 
order under Section 162. The fact tnat 
the application for allotment was filed 
before the amendment of the M. P. Laud 
Revenue Code, 1959, is of no consequence. 
The Amending Act No. 25 of 1964 has not 
preserved the applications previously filed. 
Shri Padhye, however,- urged that by 
operation of Section 10 of the M. P. Gene- 
ral Clauses Act (equivalent to Section 6 of 
the Central Act) the rights accrued ace 
saved even when a statute is repealed. 
The petitioner, according to Shri Padnye, 
is thus entitled to pursue his applicatia. 
This contention is not correct. Except as 
to transactions past and closed, a statute 
after its repeal is as completely obliteret- 
ed as if it had never been enacted. The 
result is that all the proceedings pendiag 
at the time of the repeal must be render- 
ed ineffective unless the repealing statute 
provides otherwise. Section 10 of tie 
M. P. General Clauses Act, however, pro- 
vides an exception that even when tite 
repealing statute is silent, all the rights 
acquired and all the liabilities incurred 
can be worked out as if the statute was 
not repealed. But it must be noted that 
what is unaffected by the repeal of a 
statute is a right acquired or accrued 
under it and not a mere ‘hope or expecta- 
tion of,’ or liberty to apply for, acquiriig 
a right. (Director of Public Works v. 
Ho Po Sang, 1961-2 All ER 721 at p. 733). 
A distinction is drawn between a legal 
proceeding for enforcing a right acquired 
or accrued and a legal proceeding for az- 
quisition of a right; the former is saved 
whereas the latter is not. The dictum 
of the Privy Council in Abbot v. Minister 
for Lands, 1895 AC 425 at p. 431, to tre 
effect that ‘mere right to take advantarce 
of an enactment without any act done ky 
an individual towards availing himself 
of that right cannot properly be deemed 
1971 Madh. Pra/9 VI G—-33 


K. P. Lodhi v. Harprasad 


[Prs. 5-6] M. P. 129 


a right accrued’ was approved by their 
Lordships of the Supreme Court in 
Sakharam. v. Manikchand, AIR 1963 SC 
354, though that dictum was not applied 
in the circumstances of that case. We 
are, therefore, of the view that the mere 
right existing at the date of a repealing 
statute to take advantage of provisions of 
the statute is not a right accrued and 
that the Collector lost all right of grant- 
ing applications pending before him on 
the date of the repeal of Section 162 of 
the M. P. Land Revenue Code. 

6. For the abovesaid reasons, we 
are of the view that the petition is “with- 
out substance. It is accordingly dismiss- 
ed. The petitioner shall pay costs of the 
respondents 1 to 3. Hearing fee Rs. 100. 
The balance of the security deposit, if 
any after deduction of costs, shall be re- 
funded to the petitoner. 


Petition dismissed. 





AIR, 1971 MADHYA PRADESH 129 
(V 58 C 39) 
T. C. SHRIVASTAVA, J. 


Keshri Parmai Lodhi and another, 
Appellants v. Harprasad, and others, Res- 
ponäents. 


Second Appeal No. 654 of 1964, D/- 
18-12-1967, from appellate decree of 
Addl. Dist. J., Mandla, D/- 14-8-1964. 

Hindu Succession Act (1956), Sec. 15 
(1), (2) — Devolution of Hindu female’s 
property — Rule as to. 

From the language of sub-sections (1) 
and (2) of Sec. 15 it is clear that the 
intention of the Legislature was to allow 
the succession of the property of the 
Hindu female to her sons and daughters 
and only in absence of such heirs the pro- 
perty would go to the husband’s heirs. 
Consequently, the female’s property 
would devolve on her sons and daughters 
even where the sons and daughters are 
born of the first husband and the proper- 
ty left by the female was inherited by 
her from the second husband. (Para 4) 

“It is true that the words “notwith- 
standing anything contained in  sub-sec- 
tion (1) exclude the provision in sub-sec- 
tion (1) in so far as the succession of the 
property inherited by a Hindu female 
from her husband is concerned. How- 
ever, the special mode of succession pro- 
vided in sub-section (2) itself restricts the 
application of Cl. (b) of sub-section (2) to 
cases where there is no son or daughter. 
Where a son or daughter exists the heirs 
of the husband cannot succeed according 
to Cl. (b) of sub-sec. (2) and the property 
must go to the son or daughter. 

(Para 3) 


B. S. Bakshi, for. Appellants; G. C. 
Koshal (for No. 1) and K. N. Agarwal (for 
No. 2), for Respondents. 
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JUDGMENT: The appellants had filed 
a suit for possession of agricultural lands 
and a house situate in village Maili, 
Tahsil Niwas, District Mandla. The suit 
was dismissed. by the trial Court and the 
decree has been confirmed in appeal. 


2° The facts in the case are no 
longer in dispute. The property in suit 
originally belonged to one Nathu Lodhi. 
Nathu died leaving Mst. Mungia, his 
widow, as his sole heir. Mst. Mangia 
died in the year 1962. The appellants, 
Keshri and Dasrath, are Nathu’s daugh- 
ter’s sons. Respondent No. 1, Harprasad, 
is his distant relation. Respondent No. 2, 
Chhabilal, is the son of Mst. Mungia by 
her previous husband, Bhangi, and came 
with her when she married Nathu. Res- 
pondent No. 3, Karodimal, is an outsider 
who did not appear at any time to con- 
test the claim. The real dispute is be- 
tween the appellants and respondent 
No. 2, Chhabilal. It is also not disputed 
that after the death of Nathu, Mst. 
Mungia came in possession of his estate 
as full owner under Section 14 of the 
Hindu Succession Act.. 

3. The only question which arises 
in this appeal is whether respondent 
Chhabilal, who is not the son of Nathu 
but the son of the previous husband of 
Mst. Mungia, is entitled to succeed in 
preference to the appellants who are 
Nathu’s daughter’s sons. In this connec- 
tion Sections 15 and 16 of the Hindu 
Succession Act are relevant. Sub-sec. (1) 
of Section 15 provides that the property 
of a female Hindu dying intestate shall 
devolve firstly, upon the sons and 
daughters and the husband. It then goes 
to other heirs who are entitled to succe- 
ed. But: we are not concerned with 


the Items (b) to (e) in ‘that Section. 
Clause (b) of sub-section (2), which is 
relevant for the present purpose, 


is as 
follows: ; 


(2) Notwithstanding anything con- 


ag in sub-section Sai 
a) sè 
(b) any property inherited by ` a 

female Hindu from her husband or from 
her father-in-law shall devolve, in the 
absence of any son or daughter of the 
deceased (including the children of any 
predeceased son or daughter) not upon 
the other heirs referred to in sub-sec- 
tion (1) in the order specified therein, 
but upon the heirs of the husband.” 

This clause provides for the mode of 
succession to the property of the female 
Hindu which she had inherited from her 
husband and states that the property goes 

- to her husband’s heirs. However, it has 
to be borne in mind that clause (b) 
operates only “in the absence of any son 
or daughter of the deceased.” The deceas- 
ed here obviously refers to the female 

- Hindu. It is true that the words “not- 
|withstanding anything contained in sub- 
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section (1)? exclude the provision in sub- 
section (1) in so far as the succession of 
the property inherited by a Hindu female 
from her husband is concerned. How- 
ever, the special mode of succession pro- 
vided in sub-section (2) itself resiricts 
the application of clause (b) to cases 
where there is no son or daughter. Where 
a son or daughter exists the heirs of the 
husband cannot succeed according to this 
sub-section and the property must go to 
the son or daughter. 


4, The only question is whether 
the word ‘son’ should be restricted to the 
‘son’ of the husband from whdm the 
Hindu female inherited the property or 
zı should include sons of the Hindu 
female irrespective of whether they are 
born of the husband whose property is 
in dispute or by any- other husband. It 
was argtied that the legislature intended 
to preserve the property to the branch of 
the person from whom it devolved on 
the widow and therefore the word ‘son’ 
should be restricted to mean a son of the 
husband whose property is in dispute. I; 
do not see any reason to restrict the 
interpretation of the word ‘son’ in this 
manner. From the language used in sub- 
sections (1) and (2) it is clear that the in- 
tention of the Legislature was to allow 
succession of the property to the sons 
and daughters of the Hindu female and 
only in the absence of any such heirs the 
property would go to the husband’s heirs. 

5. Shri Bakshi for the appellants 
relied upon Rule 3 in Section 15 of the 
Hindu Succession Act, but I do not agree 
that it is of any-assistance to the appel- 
Rule 3 would be attracted only 
when the succession opens in favour of 
the husband’s heirs in the absence of 
any son or daughter of the deceased. 
female. It is only in those circumstances 
that the fiction that the husband had 
died intestate immediately . before the 


temale’s death would apply. That fiction. 


has no.relevance to the case where a son 
or daughter 
estate exists. 


6. It is true that the idea of the 


-property of her deceased husband passing 


to the previous husband’s son is not mm 
consonance with the orthodox Hindu 
law. But that alone cannot be a ground 


for interpreting the unambiguous langu-- 


age of Section 15 differently. In the 
scheme of Hindu Succession Act there are 
many provisions which are contrary to 
the orthodox Hindu law. In spite of this 
the effect has to be given to them. For 
instance, it appears to me that Section 15 
(b) read with the definition of the word 
‘related’ in Clause (i) of Section 3 will 
enable an illegitimate son of the Hindu 
female to succeed to the estate of her 
husband in preference to the husband's 
heirs.. 
of strict Hindu law but the intention to 


capable of inheriting the ` 


+ 


This would be against the spirit ` 
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bring about this effect seems to be deli- 
berate. 

7. Raghavachariar in his Hirdu 
Law, 5th Edn. states in his commentary 


Gi Section 15 at page 915 that “the sans_ 


must necessarily.mean the sons by beth 
the marriages and also the daughters of 
such marriages including the children of 
any predeceased son or daughter.” The 
learned commentator is thus of the view 
that the word “son” should be given its 
natural meaning and not a restric-ed 
meaning to confine it to the son of ‘he 
husband whose property is left benind 
by the Hindu female. 

8. Accordingly the decision of he 
Courts below dismissing the claim of -he 
appellants is correct. The appeal is Cis- 
missed with costs. Counsel’s fee in tus 
Court as per the prescribed schedule of 
tates, if certified. : 

Appeal dismissad. 
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(V 58 C 46) 

A. P. SEN, J. 
Union of India through - General 
Manager, C. R. V. T, Bombay No. 1, Æp- 


pellant v. Firm Munnalal Pasari and Sons 
and another, Respondents. 

Second Appeal No. 296 of 1964, D/- 
21-12-1967, from appellate decree of Addl. 
Dist. J., Satna, D/- 29-2-1964. 

(A) Evidence Act (1872), Ss. 106, 114 
~- Damage to goods carried at Railway 
risk — Special facts and cireumstanzes 
under which consignment was hand ed 
are only known to Railway Administza- 
tion — Burden is on them to place maie- 


rial before Court to show that as much | 


care as required was taken by them — 
Non-production of such material will 
justify raising adverse inference agaiast 
them. AIR 1957 Nag 59, Rel. on. 
(Para 5) 
(B) Railways Act (1890), Section 77 
— Suit for damages — Goods desnatcked 
in N W T wagon during rains — Normal- 
ly goods are to be covered — But waer 
tight wagon is not to be understood as a 
guarantee that it is actually watertight. 
AIR 1933 Nag 1 & AIR 1964 Pat 383, Rel. 
on. (Para 6) 
(C) Railways Act (1890), Sec. 7EA 
Suit for damages — Burden of proof is 
on plaintiff to establish that loss occurred 
during transit of wagon on delivering 
Railway — No liability can be fastened 
merely on account of damage by water 
percolating during long journey. AIR 
1964 Pat 383 & AIR 1964 Andh Pra 172Z & 
1946 Nag LJ (Note) 104 & AIR 1957 Madh 
Pra 157, Rel. on. (Para 7) 
(D) Railways Act (1890), S. 76-D — 
Breach of covenant by contracting Ral- 
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way — No liability of delivering Railway 
— Although Court has power under 
O. 41, R. 33, Civil P. C. to mould reliefs 
it will not do so when the suit was not 
maintainable against contracting Railway 
for want of notice under Section 77. AIR 


.1961 SC 725 & AIR 1965 SC 1755, Rel. 


on; AIR 1962 SC 1879, Disting. 


. (Para 9) 
(E) Railways Act (1890), Ss. 76-D 
and 77 — Suit for damages to consign- 


ment carried by more than one Railway 
Administration — Notice must be 
rately given to each of them. AIR 1959 
Madh Pra 276 & AIR 1950 Nag 85 & AIR 
1962 SC 1879, Rel. on; AIR 1960 Mad 58, 
Not followed. (Para 10) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1755 (V 52) = 

(1965) 3 SCR 145, Union of India 

v. Mahadeolal f 9 
(1964) AIR 1964 Andh Pra’ 172 

(V 51), Union of India Rly. Ad- 


ministration, Madras v. Eastern 
` Match Co. Tirumangalam 7 
(1964) AIR 1964 Pat 383 (V 51), 
Union of India v. Nawab Pandey 7 


(1962) AIR 1962 SC 1879 (V 49) = 
1963-2 SCR 832, Jetmull Bhojraj 
v. D. H. Rly. Co., Ltd. 9, 10 
asn AIR 1961 SC- 725 (V 48) = 
(1961) 3 SCR 647, Governor- 
General in Council (Now Union 
of India) v. Musaddilal 9 
(1960) AIR 1960 Mad 58 (V a 
` ILR (1959) Mad 939, P 
ATena Iyer v. Union, of 


Indi. 
(1959) AIR 1959 Madh Pra 276 

(V 46) = 1959 MPLJ 701. Manag- 

ing Agents (Martin & Co.) v. 

Deokinadan 10 
(1957) AIR 1957 Madh Pra 157 

(V 44) = 1957 MPLJ 153, 

Natwarlal Gowardhandas v. Union 

of India 7 
(1957) AIR 1957 Nag 59 (V 44) = 

1956 Nag LJ 679, Asaram Ganga- 

ram:v. Union of India, New 

Delhi i 5 
(1950) AIR 1950 Nag 85 (V 37) = 

ae (1950) Nag 212, Dominion of 


10 


= ne Firm Museram Kishun- 
pra 10 

(1946) en Nag LJ ste 104, . 
Firm Brijlal & Co. v. B. N. Rly. 7 


(1937) AIR 1937 Cal “io (V 24), 
Bengal Nagpur Rly. Co. v. Haji 
Latif Abdulla 8 
(1933) AIR 1933 Nag 1 (V 20) = 
144 Ind Cas 204, Secy. of State v. 
Laxminarayan 6 
P. R. Padhye, for Appellant; J. S. 
Verma, for Respondent No. 1. 
JUDGMENT: This is an appeal by 
the Union of India as representing the 
Central Railway directed against the 
decree of the Additional District Judge. 
Satna, dated 29th February 1964, revers- 
ing the decree passed by the Civil Judge, 


sepa- - 
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rg Il, Satna, dated 22nd December 
859 


2, Briefly stated, the facts of the 
cese, are: The plaintiffs brought a suit 
for recovery of Rs. 1222.08 P. as damages 
caused to a consignment of black tin 
plates by the negligence and/or miscon- 
duct of the employees of the Union of 
India. The consignment was loaded by 
the consignor on 30th August 1957, at 
the tin plate Siding, Tata Nagar, on the 
South-Eastern Railway, which was the 


-~ contracting railway, in a wagon indented 


for by him. The consignment was carried 
in NWT wagon No. BR 5908 under R;'R 

No. 521447 dated 20th August 1957, to 
the Satna Railway Station on the Central 
Railway for delivery to the plaintif S. 
The unloading of the goods was in the 
consignee’s presence and the seals were 
admittedly found intact at the destina- 
tion. There is no dispute that there was 
no transhipment of the goods anywhere 
during transit over the different Rail- 


ways, but when the wagon was opened at. 


the destination, it was found to contain 
water. As per Damage Certificate, Exhi- 
bit P-2, the extent of damages to the tin 
plates was estimated at Rs. 1222.08 P. 
On these facts, the first Court dismissed 
the claim against both the Railway Ad- 
ministrations, but the suit has been 
decreed against the Central Railway in 
appeal. 


3. The appellant, Union of India; 
firstly contends that the liability of the 
Railway Administration concerned, was 
undoubtedly the liability of a bailee of 
the goods under Sections 151, 152 and 151 
of the Indian Contract Act, but there was 
no kind of special duty to provide for a 
watertight wagon. There was no speci- 
fication by the consignor that a wagon’of 
particular .type was wanted. The per- 
son loading the wagon, G. P. Bose 
(P. W. 3) does not suggest that the wagon 
was not in a good condition. On the 
contrary, G. P. Bose admits that the 
wagon supplied was “as per indent.” 
The loading of the tin plates was by the 
consignor at its Tin Plates Siding and 
_ there was no protest that a wrong type 
` of wagon had been supplied. The tin 
plates were admittedly .carried by a 
covered wagon. 


4, The question for consideration 
‘is, whether the NWT wagon supplied 
was a proper type or not. The respon- 
dents are not right in suggesting that the 
Union of India had raised a special de- 
fence that the contract of carriage was 
for supplying of a NWT wagon. That 
allegation was in an answer to an aver- 
ment in the plaint that negligence lay in 
supplying a NWT wagon, although the 
employees of the Railway Administration 
concerned, knew the kind of the goods 
which were likely to be carried and that 
the transit was to be during the rains, 
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tration, Madras v 
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when the goods were likely to be damag- 
ed, by exposure to the inclement weather. 

5. It is no doubt true that when 
goods are carried at the Railway risk, 
the special facts and circumstances under 
which the consignment was handled are 
only known to the Railway Administra- 
tion, and, therefore, it is for them to 
place that material before the Court for 
forming its opinion on the question whe~ 
ther it had taken as much care of the 
goods as is required of them (See, Asaram 
Gangaram v. Union of India, New Delhi, 
AIR 1957 Nag 59). It follows that the 
Railway Administration had the duty of 
producing all available records and their 
non-production justifies the raising of an 
adverse inference against them, neverthe- 
less, their duty does not extend to supply 
a particular type of wagon, meaning, a 
water tight wagon contrary to the indent. 
The burden of showing that a proper type 
of wagon was ‘supplied, stands discharg- 
ed by the evidence of G. P. Bose, that 
the wagon was supplied as per indent of 
the consignor, Nothing., therefore, turns 
on this aspect of the case. 


6. Apart from this, the terms 
“water-tight” is used as descriptive of a 
type of wagon and it is not to be under- 
stood as a guarantee that it is actually 
water-tight, although it is supposed to be 
so, See Secy. of State v. Laxminarayan, 
AIR 1933 Nag 1. When goods are des~ 
patched in a NWT wagon during the 
rains, the Rules no doubt require that 
normally the goods carried are to be 
covered by water-proof sheets. Had the 
plaintiffs been able to establish that the 
goods were despatched unprotected in a 
NWT wagon, a misconduct may have 
been possibly inferred, (See AIR 1933 Nag 
1 (supra)). A strict observance of the 
rules is, however, not essential. All that 
is required is that they should be follow- 
ed, wherever practicable. 


KA The burden of proof was on 
the plaintiffs to establish that the loss 
occurred during transit of the wagon on 
the delivering Railway, (See, Union of 
India v. Nawab Pandey, AIR 1964 Pat 
383 and Union of India, Railway Adminis- 
Eastern Match Co., 
Tirumangalam, AIR 1964 Andh Pra 172. 
No liability can possibly be fastened 
merely on account of damage by water 
percolating during a long journey. (See, 
Firm Brijlal & Co. v. B. N.. Rly.. 1946 
Nag LJ (Note) 104 and Natwarlal Gowar- 
dhan Das v. Union of India, 1957 MPLJ, 
153 =(AIR 1957 Madh Fra 157)). 


8. The appellant next contends 
that the supply of a wrong type of wagon 
may render the contracting railway, i.e., 
the South-Eastern Railway, liable, but no 
Hability could be fastened on the Central 
Railway Administration which merely 
carried the wagon in the same condition 
in which it was handed cver. The wagon 
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reached the destination with the seals 
intact. Their liability may have arisen 
if there was a transhipment of the goeds 
on the way, and it was shown that at -he 
transhipment point the goods were in 
good condition, but were found damaged 
at the destinaton. That is not the case 
here. When the wagon was a sea.ed 
wagon, it was no part of their duty to 
cause an inspection of the goods during 
transit. (See, Bengal Nagpur Rly. Co. v. 
Haji Latif Abdulla, AIR 1937 Cal 410} 


9. The supply of a wrong type of 
wagon would undoubtedly render ~he 
contracting Railway liable, but if there 
was a breach of covenant on the part of 
the contracting Railway, that would not 
by itself, fasten any liability on the deli- 
vering Railway. The Central Railway 
Administration merely carried the gonds 
to the destination. Although, the Coart 
has ample powers under Order 41, R. 33 
of the Civil Procedure Code to mould its 
reliefs according to the exigencies, end 
the claim could have been decreed against 
the South Eastern Railway, despite she 
fact that no appeal has been preferred by 
the plaintiffs. nevertheless, the suit itself 
was not maintainable against that Rail- 
way Administration for the reason that 
there was no notice 
Railway Administration under Section 77 
of the Indian Railways Act. (See, Gover- 
nor General in Council (Now Union of 
India) v. Musaddilal, AIR 1961 SC 725; 
Jetmull Bhojraj v. D. H. Railway Co, 
Ltd., AIR 1962 SC 1879 and the Unon 
of India v. Mahadeolal, AIR 1965 SC 
ry ) 


In AIR 1962 SC 1879 (supra), 
liability was no doubt fastened on 
delivering Railway, but the facts were 
distinguishable. There was a tranship- 
ment of the goods during transit and they 


~he 
-~he 


were, at the point of transhipment, ad- 
mittedly in a good condition, but were 
found damaged at the destination. 

10. The learned counsel for ~he 


respondents, however, contends that all 
the Railway Administrations are now 
State owned, and indeed, the South 
Eastern Railway and Central Railway 
are only the two different departments 
of the Union of India. If it is found that 
there was any misconduct and/or negli- 
gence on the part of the South Eastern 
Railway, the Union of India which owns 
that Railway Administration, canmot 
escape liability. In support of this swb- 
mission, strong reliance is placed on the 
judgment of Ganapatia Pillai J.. in P. R. 
Narayanaswami Iyer v. Union of Incia, 
AIR 1960 Mad 58. There is no doubt that 
the view taken in AIR 1960 Mad 58 
(supra), supports his contention. This 
contention cannot, however, prevail in 
view of the contrary decision taken in 
this Court by a Division Bench in Manag- 
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ing Agents (Martin & Coj v. Deoki- 
nandan, AIR 1959 Madh Pra 276, holding 
that a notice under Section 77 of the 
Railways Act must be separately given to 
each of the Railway Administrations im- 
pleaded under Section 80 of the Act. It 
was indicated by their Lordships that 
this is because each Railway Administra- 
tion is to be treated as a separate entity, 
with separate existence and personality 
for the purposes of a‘ suit under Sec. 80. 
The same view was previously expressed 
in Dominion of India v. Firm Museram’ 
Kishunprasad, ILR (1950) Nag 212 =! 
(AIR 1950 Nag 85). The matter is now 
set at rest by the pronouncement of their 
Lordships of the Supreme Court in AIR 
1962 SC 1878, namely :-— 

“Upon the language of Section 77 if 
would appear that a notice thereunder 
must be given to every Railway Adminis- 
aa against whom a suit is eventually. 

ed”, 


11. The appeal, therefore, succeeds, 
and is allowed. The decree of the lower 


appellate Court is set aside and the 
plaintiff's suit is dismissed with costs 
throughout. Counsel fee Rs. 100/-, i 
certified. 


Appeal allowed. 
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(V 58 C 41) 


K. L. PANDEY J. 
Champalal Gajanand, Appellant v. 
Padam Chand Sheolel Jain and others, 
Respondents. 


Second Appeal No. 381 of 1963, D/- 
14-11-1967, irom appellate decree of R.C. 
Shrivastava Addi. Dist. J., Hoshangabad, 
D/- 10-7-1963. 


(A) Negotiable Instruments Act 
(1881), Ss. 8 and 78 — Rules embodied in 
sections do not apply to instruments 
which devolve by operation of law or are 
assigned — Suit om promissory note after 
death of holder — Necessary parties — 
(Civil P. C. (1908), Q. 1, R. 10.) 


The rules of Jaw contained in Sec- 
tions 8 and 78 of the Act are not appli- 
cable to cases where a promissory note, a 
bill of exchange or any other negotiable 
instrument devolves by operation of law 
or is transferred to another by assign- 
ment. (Para 6). 


Therefore when the owner of a 
single right as the holder of a promissory 
note dies and his-right passes by devolu~ 
tion to his heirs, all of them must join 
in a suit to enforce that entire right as a 
whole. If any of them refuses to join as 
plaintiff, he must be impleaded as a de- 
fendant. The reason is that joint pro- 
misees cannot divide the debt among 
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. themselves and sue severally for parts of 
the debt. It follows that a suit to enforce 
the right by one or some of the promisess 
is liable to be dismissed. Case law 

cussed. (Para 1) 


(B) Transfer of Property Act (1882), 
Section 130 — Joint family money lend- 
ing business — Death of Karta — Claim 
of coparceners based on a promissory 
note — Brothers claiming that their tvso 
sisters had verbally transferred their 
interest in money-lending including pro- 
missory note — Sisters also stating that 
they had relinquished their interest in 
the money-lending — Held, that it was 
in law a conveyance and not a surrender 
by sisters which accelarated succession 
and since Section 130 applied to the case 
it could not be effected by parol. ~ 

(Para 11) 

Cases Referred: Chronological Paras 
(1961) AIR 1961 Madh Pra 314 

(V 48) = 1961 MPLJ 538, Shri- 

krishan v. Deokinandan 
(1940) AIR 1940 Bam 164 (V 27) = 

ILR (1940) Bom 153, Zuiya 

Pascol Damel v. Manmohan Das 

Lallubhai . i 
(1938) AIR 1938 Bom 451 (V 25) = 

40 Bom LR 964, Shantaram Vithal 

v. Shantaram Bhagwan 
_ (1937) AIR 1937 Pat 100 (V 24) = 

ILR 16 Pat 74 (EB), Ghanshyam 

Das v. Ragho Sahu 10 
(1936) AIR 1936 Pat 274 (v 23) = 

37 Cri LJ 848, Munshi Sahu v. 


Bhupal Mahton 7 
(1935) AIR 1935 eee 418 (V a A 

37 Pun LR 400, Bakhsh v. 

Kidar Nath -7 


(1934) AIR 1934 Cal 549 (V 21) = 

ILR 61 Cal 425, Surath Chandra : 

v. Kripanath 10 
(1028), AIR 1933 Mad 133 (1) 

(V 20) =.35 Mad LW 755, C. R. 

Venkatarama Awyyar v. . 8. í 

Krishnaswami Chettiar 10 
(1932) AIR 1932 Nag 23 (V 19) = 

27 Nag LR 327, Gulabgir. v. 

Nathmal 6. 10 
(1930) AIR 1930 Mad 197 (V 17) = 

122 Ind Cas 345, Narayanamoorthi 

v. Vumamaheshwaram 10 
(1927) AIR 1927 Mad 84 (V 14) = 

51 Mad LJ 648, Siluvaimuthu 

Mudaliar v. Md. Sahul 7 
(1924) AIR 1924 Nag 196 (V 11) = 

75 Ind Cas 917, Kishan Lal v. 


Chendha 
(1921) AIR 1921 Mad 137 (V 8) = 
ILR 44 Mad 196, Perumal Ammal 
v. Perumal Naicker : 10 
(1905) ILR 28 Mad 544 = 15 Mad 
LJ 384, Muthar Sahib Marai- 
kayar v. Kadir Sahib Marai- 
kayar 10 


R. L. Sharma, for Appellant; S. C 
Dube, for Respondents. ` 


-clusive of interesi, was 


.debts consisting mostly of interest 


A.I R. 


JUDGMENT: This is a defendant’s 
further appeal against an affirming decree 
of the lower appeal Court for Rs. 1, 200/-. 
passed on the foot of a promissory note 
dated 14 September 1958 which he ad- 
mittedly executed in favour of one Shiv- 
lal for Rs. 1,670/-. . 


2. It is common ground that 
Shivlal,,a money-lender, had advanced 
money to the defendant and the latter 
executed a promissory note dated 7 Octo- 
ber 1955 for Rs. 1,200/-. Subsequently, on 
14th September 1958 to be more precise, 
accounts were made and Rs. 1,670/-, in- 
found due from 
the defendant who then executed a fresh 
promissory note for Rs. 1,670/- and pro- 
mised to repay that amount with interest 
at 1 per cent. per month. The creditor, 
Shivlal, died in February 1960 leaving 
behind him surviving three sons and two 
daughters, Premlata and Rajmati. 

3. The three sons of Shivlal 
initiated the action, out of which this ap- 
peal arises, on the averment that, upon 
the death: of Shivlal, Premlata and Rai- 
mati had transferred their interest in the 
money-lending business inherited by 
them along with their brothers to the 
latter. The plaintiff claimed Rs. 1,670/- 
as principal and Rs. 601.20 on account of 


“interest. 


4. The defendant resisted the claim 
on several grounds. He denied that the 
daughters of Shivlal had transferred their 
interest in their father’s money-lending 
in the manner alleged and pleaded that 
the suit was not maintainable without 
impleading them as parties. He further 
pleaded that he had repaid Rs. 1,200/- 
towards the loan. According to him, 
even the earlier promissory note dated 
2 October 1955 was executed for n 
an 
that, since Shivlal was a money-lender 
and he had advanced the original loan in 
the course of his business, he was not 
entitled to any interest and costs of the 
suit because he had failed to comply with 
the provisions of the Money-Lenders Act, 
1934. 


5. Both the Courts below held 
that Premlata and Rajmati were not 
necessary parties because they gave up 


. their interest in favour of their brothers. 


They concurred in passing a decree for 
Rs. 1,200/- after disallowing all interest 
claimed subsequent to 7 October 1955 for 
the failure of Shivlal to comply with the 
provisions of the Money-lenders Act. 


6. Having heard the counsel, 
have formed the opinion that the sae 
should be allowed. The rules of law 
contained in Sections 8 and 78 of the 
Negotiable Instruments Act are. not ap- 
plicable to cases where a promissory 
note, a bill of -exchange or any other 
negotiable instrument devolves by opera- 
tion of law or is transferred to another 
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by assignment. So, Broomfield J, observ- 
ed in Shantaram Vithal v. Shantaram 
Bhagwan, AIR 1938 Bom 451: 
“But if the holder is dead, his lezal 
representatives must, I think, be entitled 
to sue.........1n my opinion, there can be 
no doubt about it. There is nothing in 
the cases cited, nor in the Act itself. as 
far as I can see, which is inconsistent 
with it. The Act regulates the issue end 
negotiation of bills, notes and cheaqtes, 
but does not provide for the transmiss.on 
of rights in-such instruments by opera- 
tion of law or by transfer.” 

á : (Page 452) 


In Zujya Pascol v. Manmohandas Laiu- 
bhai, AIR 1940 Bom 164, Wassoodew J.. 
“observed: 

“The Act does not expressly exclude 
the doctrine of representative action. 

a holder named is dead, a person claim- 
ing representation to his estate can br-ng 
a suit to recover the debt upon a promis- 
sory note in the name of the deceased.’ 

(Page 166) 
In Gulabgir v. Nathmal, 27 Nag LR 
327 = (AIR 1932 Nag 23), Bose A. J. C. 
(as he then was) stated: 

“What the Negotiable Instruments 
Act does is to prohibit negotiation except 
in the manner specified by it but not to 
prohibit assignment in, any of the several 
ways-allowed by law.” 
as 330) (of Nag LR) = (at p. 25 of 


p It is, therefore, clear, and is also rot 

now disputed, that, upon the death of 
the holder Shivlal, his heirs became 
entitled to sue for recovery of loan evi- 
denced by the promissory note dated 14 
September 1958. 

Ee When the owner of a single 
ight as the holder of a promissory mte 
dies and -his right passes by devolution 
to his heirs, all of them must join im a 
suit to enforce that entire right asa 
whole. If any of them refuses to join as 
plaintiff, he must be impleaded as a de- 
fendant. The reason is that joint pro- 
misees cannot divide the debt ameng 
themselves and sue severally for parts of 
the debt. It follows that a suit to enforce 
the right by one or some of the rcro- 
misees is liable to be dismissed: Kishan- 
lal v. Chendha, AIR 1924 Nag 196; 
Siluvaimuthu Mudaliar v. Md. Satul, 
AIR 1927 Mad 84; Pir Bakhsh v. Kidar 
Nath, AIR 1935 Lah 478; Munshi Sehu 
v. Bhupal Mahton, AIR 1936 Pat 274 end 
Shrikrishan v. Deokinandan, AIR 1361 
Madh Pra 314. 

8. The three sons of Shivlal, vho 
brought the suit out of which this apreal 
arises, belatedly realised that they alone 
could not maintain it without showing 
how the rights of their two sisters in she 
debt became vested in them and, there- 
fore, they pleaded : 

“2 (a) That in February 1960 at Itersi 
the interest of all the daughters of “he 


Champalal v. Padam Chand (Pandey J.) 


‘Negotiable 
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deceased Shivlal, if any, in the money- 


- lending business was transferred to the 


plaintiffs out of love and affection and to 
maintain cordial relations between them 
and from that date the plaintiffs alone 
had interest in the claim in suit. 


2 (b) That in the alternative it is sub- 
mitted that all the daughters of Shivlal 
having been married thereby going out of 
the family previous to the date of the 
suit, they shall be deemed to have 
separated themselves from the coparce-. 
nary in accordance with Explanation 2 of 
Section 6 of the Hindu Succession - Act, 
1956, as such they have no right, title or 
interest in the claim in suit.” 

9. The plea that the daughters did 
not obtain any share in the debt because 
they must be deemed to have separated 
from the coparcenary by reason of their 
marriage is easily answered by the pro- 
viso to Section 6 of ‘Hindu Succession 
Act, 1956. That proviso contemplates 
devolution of interest by intestate succes- 
sion on certain females not because they 
are coparceners but on account of their 
relationship to the deceased either by 
affinity or by consanguinity. Since the 
point was not argued, it is unnecessary to 
pursue it further. 

10. As already indicated, the 
Instruments Act deals only 
with transfer by negotiation and leaves 
untouched the rules of general law which 
Tegulate the transmission of negotiable 
instruments by operation of law or by 
legal devolution or by assignment in 
writing under Section 130 of the Transfer 
of Property Act and their transfer as 
chose in action according to the general 
law. Having regard to the provisions of 
Sec. 137 of the Transfer of Property Act 
which excludes negotiable instruments 
from the purview of the provisions of. 
that Act relating to transfer of action= 
able claims, it has been argued on the one 
hand that no writing as contemplated by 
Section 130 of the Act is necessary at all 
and an oral transfer is possible and on 
the other that any assignment of such 
instruments is not possible at all. Accord- 
ing to D. F. Mulla, neither view is cor- 
rect. He observes in his treatise on the 
Transfer of Property Act, 4th Edition at 
page 739 as follows: 

“I£ the promissory note is negoti- 
able, some early cases supposed that the 
note could not be assigned as an action- 
able claim. But later cases have held 
that, even if the promissory note is 
negotiable, it may be assigned by instru- 
ment in writing although -such an assign- 
ment renders the assignee under Sec- 
tion 132 subject to the equities to which 
the assignor was subject.” 


So, in Muther Sahib Maraikar v. Kadir 
Sahib Maraikar, (1905) ILR 28 Mad 544, 


Sir S. Subrahmania Ayyar, C. J., observ- 
ed at page 546: 


136 M. P. [Prs. 10-13] Mata Prasad v. 
“The fact that the note is negoti- 


able does not make any difference except - 


that it carries with it certain peculier 
incidents attached to it by the law mer- 
chant. The rules in regard to these choses 
fn action prior to the Act do not cease to 
be any the less applicable to them by the 
passing of the Act unless its provisions 
expressly or impliedly affect those rules. 

If we now turn to the Act, so far as one 
can see, no provisions there constrain one 
to come to any other conclusion.” 
` In Perumal Ammal v. Perumal Naicker, 
ILR 44 Mad 196 = (AIR 1921 Mad 137), 
Wallis C. J. observed: ; 

“The prevailing view of this Court 
is that negotiable instruments are action- 
able claims assignable under this sec- 

r (Page 203) 
In this connection, I may mention two 
other cases of the Madras High Court, 
namely, Narayanamoorthi v. Vuma- 
maheswaram, AIR 1930 Mad 197 ane 
C. R. Venkatarama Ayyar v. B. 
Krishnaswami Chettiar, AIR 1933 Mad 
133 (1). -In the earlier of these two judz- 
ments, the difference of opinion between 
the earlier cases and the later cases was 
noticed. The latter view was accepted in 
- Surath Chandra v. ipanath, 1934 
Cal 549 and Ghanshyam Das v. Ragho 
Sahu, ATR 1937 Pat 100 (FB). As shown 
earlier, the same view was taken in 27 
Nag LR 327 = (AIR 1932 Nag 23). in 
view of these authorities it should be held 
that Section 130 of the Transfer of Pro- 
perty Act applies to assignment of a 
promissory note as a chose in action. 

_ 11. Although it was pleaded that 
the two daughters of Shivlal verbally 
transferred their interest in the money- 
lending of their father, including the pro- 
missory note in this case, Premlata 
P. W. 1 and Rajmati P. W. 2 stated that 
they relinquished their interest in the 
money-lending. Unlike a surrender by a 
Hindu widow which accelerated succes- 
sion, this was in law a conveyance and 
was, as pleaded, intended to be such be- 
cause only in that way could the brothers 
claim to be entitled to the entire right to 
the promissory note as whole. Since Sec- 
tion 130 of the Transfer of Property Act 
applies, it could not be effected by parol. 
That being so, the suit brought by only 
some of the heirs of Shivlal must fail. 

12. In the view I have taken of 
this case, it is not necessary to consider 
cea points raised in the grounds of ap- 
peal. ; 

13. The appeal succeeds and is 
allowed. The lower appeal Court's 
decree is set aside and the suit is instead 
dismissed. However, in the special cir- 
cumstances of this case, I direct the 
parties to bear their own costs through- 


out. 
Appeal allowed. 
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SHIV DAYAL AND K. K. DUBE, JJ. 
Mata Prasad Anantram, Applicant 
v. Election Officer (Nirbachan Adhikari) 
Panchayat Election Office, Porsa Pargana 
Ambah and others, Opposite Party. 
Mise. Petn. Case No. 56 of 1970, D/- 
29-1-1971. 
(A) Constitution of India, Art. 226 — 
— In ‘a writ petition challenging order 
rejecting petitioners nomination paper 
to contest Gram Panchayat election, High 
Court will not go into disputed questions 
of fact. (Para 3) 
(BE) Panchayats — M. P. Panchayats 
Act (7 of 1962), Section 17 (1) and (2) — 
It is only sub-sec. (1) which enumerates 
disqualifications which disentitle a person 
to be elected a Panch ete., while sub-sec- 
tion (2) speaks of- disqualifications for 
elected panch to cease to be one. 
(Para 6) 
(C) Pancha vats — M. P. Panchayats 
Act (7 of 1962), Section 17 (1),-Cl. G) — — 
Misappropriation of amount received as 
Sarpanch of Gram Panchayat ‘is not a 
disqualification for rejection of 
nomination paper under Cl. (i). 
(Para 8) 
It is undoubted that an amount re- 
ceived and misappropriated by a person. 
in his capacity of Sarpanch of Gram 
Panchayat is neither a tax nor a toll, nor - 
a céss, nor a fee nor any other impost 
leviable under the Act, It is thus patent 
enough that the rejection of such person’s 
‘nomination paper undér Section 17 (1) (i) 
would be wholly unauthorised and ultra 
vires the Act. (Para 8) 
(D) Constitution of India, Article 226 
— Alternative remedy open — ere 
nomination paper to contest an election 
to Gram Panchayat is illegally rejected, 
petition under Article 226 is maintainable 
— Alternative remedy available by way 
of election petition cannot be said to be 
equally efficacious — (X-Ref. Panchayats 
— M. P. Panchayats Act (7 of 1962), S. 17) 
— 1965 Jab LJ 248, Rel. on; 1969 Jab LJ 
1039, Ref.; AIR 1871 Madh Pra 97. Disting. 
(Paras 9, 10) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 Madh Pra 97 
(V 58) = 1971 Jab LJ 57, Pancham 
v. Collector, Bkind ` 

(1969) p Jab LJ 1039 = 1969 
aie 856, Kishanchand v. M. C. 

urw. 


(1965) 7965 Jab LJ 248 = 1965 
MPLJ 375, Vinod Kumar. v. K. L. 
Jain 9 
H. G. Mishra, for Applicant; R. S. 
Bajpai, Addl. Govt. Advocate, for Oppo- 
site Party No. 1. 
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SHIV DAYAL J.: This petition undar 
Article 226 of the Constitution challeng=s 
the rejection of the petitioner’s nomina- 
tion paper which was filed to contest the 
election to the Gram Panchayat Budhara 
under the M. P. Panchayats Act, 19€2, 
hereinafter called ‘the Act’. 


2. The election of Panchas to the 
Gram Panchayat Budhara was to be held 
on May 20, 1970. The petitioner Mata 
Prasad and respondent No. 3, Munshi 
Singh, submitted nomination papers. On 
the date of scrutiny of nomination papers, 
an objection was raised by the respon- 
dent No. 2, Udaisingh, to the effect that 
the petitioner owed more than Rs. 408/- 
in connection with the construction work 
which meant that he had not repaid the 
amount up to that date.. The amount 
had been given to him in the capacity of 
Sarpanch of the Gram Panchayat. The 
petitioner contended that the amount was 
not due in respect of panchayat tex. 
However the Nirwachan Adhikari (Elec- 
tion Officer} respondent No. 1 accepted 
the objection and rejected the petitione-’s 
Nomination paper. 

3. It was first contended for the 
petitioner that no tax was due by the 
petitioner. He relied on letter dated 
Decémber 3, 1969 of the Sub-~-Divisioral 
Officer. But this averment was contzo- 
verted in the return filed by the Nirwa- 
chan Adhikari who stated that the firal 
order of the Sub-Divisional Officer cœ- 
firmed the order of recovery of tne 
amount. We do not go into the question 
of facts of this nature when there is a 
remedy of election petition available to 
the petitioner to canvass such disputes. 

4. However, the other contention 
of the petitioner is that assuming that tne 
petitioner owed an amount which he had 
received as Sarpanch of the Gram 
Panchayat in connection with the cœ- 
struction of a well as alleged by the 
objector, and had not repaid that amouat, 
it entailed no disqualification within the 
meaning of Section 17 (1) of the Act. 
The Nirwachan Adhikari, in his order 
rejecting the nomination paper, did not 
Specify the clause which he thought ap- 
plied to the case. He merely mentionsd 
Section 17 of the Act holding that instead 
of spending the amount of Rs. 40(/- 
received by him in the construction of a 
public well, he misappropriated the 
a in the construction of his own 
well. 


(dare at af aaa ads ae a 
a ef fistar fad drag 8... ont 
aT È) 

5. | The learned Additional Govern- 
ment Advocate relies on clause (e) of Sec- 
tion 17 (2) of the Act. In our opinicn, 
sub-section (2) of Section 17 does not ap- 


ply as we shall presently show. Alter- 
natively, reliance is placed on clause ʻi) 
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of Section 17 (1) of the Act. It will be 
useful to reproduce both the clauses — 
which read as follows :— 

“17, Disqualifications for being Panch, 
Sarpanch or Up-Sarpanch of Gram 
Panchayat.— 

(1) No person shall be eligible to be 
a Panch, Sarpanch or an Up-Sarpanch of 
a oe Panchayat who— 

seteccsevses OL 

6 has not paid all taxes due by him 
to the Gram Panchayat at at the end of the 
financial year immediately preceding that 
in which the election is held or co-option 
or appointment is made in spite of a 
demand notice of not less than thirty 
days made therefor...” 


- (2) If a Panch or a Sarpanch or an 
Up-Sarpanch of a Gram Panchayat 
having been elected appointed or co-opt- 
ed. ` 7 

(e) fails to pay any arrears of any 
kind due by him to the Gram Panchayat 
in spite of a demand notice of not less 
than thirty days made therefor: 
he shall, subject to the provisions of sub- 
section (3), cease to be a Panch or Sar- 


panch or an Up-Sarpanch and his office 
Bee become vacant.” (Underlining is: 
ours.) - 
6. A plain reading of sub-sec. (2) 
of Section 17 of the Act leaves no manner 
of doubt that that sub-section speaks of 
disqualification which is incurred by aj. 
Panch who has been elected; and the 
consequence is that he ceases to be a 
Panch. It is only sub-section (1) which 
enumerates the disqualifications which 
disentitle a person to be elected as a 
Panch. Sarpanch or an Up-Sarpanch. In 
other words, if any of the clauses under 
sub-section G) of Section 17 applies to a 
person, he is ineligible to be a Panch, 
while if any of the clauses under sub- 
section (2) applies to a person, who has 
already been elected a Panch, he incurs 
a disqualification and ceases to be a 
Panch. The present case is not one where 
the question was whether the petitioner 
incurred a disqualification as a Panch, 
Sarpanch or Up-Sarpanch and ceased to 
be a Panch or Sarpanch on account of 
the default in payment of arrears due by 
im to the Gram Panchayat in spite of a 
prescribed notice of demand. 

Te Therefore, all that has to be 
seen is whether on the facts found by the 
Nirwachan i, could the nomina- 
tion paper of the petitioner be rejected 
on the ground that he was disqualified to 
be a-Panch within the meaning of sub- 
section (1) of Section 17 of the Act? -As 
said above, clause (i) alone could be 
relied on for the respondents but that 
clause comes into play only when “all 
taxes due by him to the Gram Pancha- 
yat” had not been paid by the candidate. 

8. The word “tax” has a known 
connotation in law. A “tax” is an imposi- 


138 M. P. {[Prs. 8-11] 


tion made for a public purpose ~withcut 
reference to any service rendered for the 
State or any specific benefit to be con- 
` ferred on the tax payer. It is a compul- 
sory exaction: of money by a public autho- 
rity for public purposes. In the Act, the 
word “tax” has been defined in Section 2 
(xxxiii) as follows :— 


“utax” includes a tax, toll, cess, rate, 
fee or other impost leviable under this 
Act, but does not include a fine.” 


A toll is a payment in respect of some 
benefit, advantage or service, generally 
‘for the use of another’s property. A cess 
isatax imposed for some specific purpose 
with reference to some goods. A fee is a 
payment levied by the State in respect of 
services performed by it for the benefit 
of the individual. A duty is'a tax levied 
on a commodity. It is undoubted that an 
amount received and misappropriated is 
neither a tax nor a toll, nor a cess, nor a 
fee nor any other impost leviable under 
the Act. It is thus patent enough that 
the rejection of the petitioner’s nomina- 
tion paper was wholly unauthorised and 
ultra vires the Act. 


9. The learned counsel for the 
respondent contended that this Court 
should not exercise its powers _ under 
Article 226 of the Constitution inasmuch 
as the petitioner has an alternative re- 
medy by way of an election petiticn. 
Reliance is placed on Pancham v. Collec- 

‘tor Bhind, 1971 Jab LJ 57 = (AIR 1971 
Madh Pra 97). It is clear to us that when 
a nomination form is illegally - rejected, 
{the jurisdiction of this Court is not barred. 
It is a different matter that this Court 
would not interfere when any question 
of fact or a mixed question of fact and 
law 1s invoived. In the case relied on for 
the respondents, it was said :— ; 

“All the grounds taken by the peti- 
tioner fall under Rule 22 (1) (d) (iii), 
quoted above. The petitioner having an 
appropriate and efficacious remedy, which 
is provided in emphatic terms, this Court 
would not interfere by a writ under 
Article 226 of the Constitution save for 

‘ compelling reasons in very special cir- 
cumstances.” 

In Vinod Kumar v. K. L. Jain, Returning 
Officer, 1965. Jab LJ 248, it was said— . 


“Where rejection of a. nomination 


paper is flagrantly wrong and arbitrary, 


and no enquiry or evidence is required, 
the remedy by way of an election petition 
cannot be said to be equally efficacious. 
That is so, not merely because the peti- 
tioner will be depsived of contesting the 
- jelection, but also because the Gram Sabha 
(to which election is sought) being an 
electoral college fcr other elections, the 
petitioner will be deprived of contesting 
the latter. This is, therefore, a fit case 
where appropriate relief must imme- 
diately : be given to the petitioners. The 
rules do not provide for an appeal from 


Deepchand v. Narendra 


A.I. R. 


improper rejection of a nomination 
paper.” 
In that case, a writ was issued under 


Article 226. Also. see Kishanchand v. 
M. C. Kurwai, 1969 Jab LJ 1039. - 

10. In the present case, the 
nomination form was rejected without 
authority of law. The Nirwachan Adhi- 

ri has exercised his power arbitrarily 
and. capriciously without even referring 
to the clause applicable to the case. The 
respondent No. 3 was the only candidate. 
He was declared elected in consequence 
of the rejection of the petitioner’s nomi- 
nation form. Therefore, we feel com- 
pelled to interfere. 

AL In the result, the petition is 
allowed. The orders of the Nirwachan . 
Adhikari rejecting the nomination paper 
of .the petitioner are quashed. The 
Nirwachan Adhikari shall accept the 
petitioner’s nomination. The respondents 
are directed to hold the election accord- 
ing to law. The petitioner shall have his 
costs from respondents No. 2 and No. 3. 
Counsel’s fee Rs. 50/-. Security deposit 
by the petitioner shall be refunded. 

‘Petition allowed. 
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Deepchand Tejpal Singh, Appellant 
v. Narendra Prasad Mittal, Respondent. 

Second Appeal No. 11 of 1966, D/- 
23-3-1968, from . appellate decree of 3rd 
Addl. Dist. J. M. D. Bhatt, Gwalior, D/- 
7-12-1965. 


Civil P, C. (1908), Section 11 — Suit 


for eviction and arrears of rent — Decree 


passed on basis that plaintiff was land- 
lord. — Appeal against decree for eviction 
only — Question that plaintiff was not 
Jandlord cannot be challenged. 

“Where only a part of the decree is 
appealed from, the rest of the decree be- 
comes final and operates as res judicata. 
Thus where a suit for eviction and arrears 
of rent is decreed on the footing that the 
plaintiff is the landlord of the defendant 
and the defendant comes in appeal 
against the decree for eviction only the 
question that the plaintiff was not the 
landlord cannot be challenged since the 
decree for arrears of rent has become 
final and binding and that decree proceed- 
ed on the basis that the plaintiff was the 
landlord. The decree for eviction may 
however be challenged on any other 
ground. AIR 1962 SC 338 & AIR 1966 
SC 1332, Followed. (Para 11) 
Cases Referred: Chronological Paras 
(1966) ATR 1966 SC 1332 (V 53) = 

1966-3 SCR 300, Sheodan Singh 
‘vy. Daryao Kunwar 10 
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(1962) ATR 1962 SC 338 (V 49) = 
(1962) 3 SCR 759, Badri Narayan 
Singh v. Kamdeo Prasad Singh 10 


_ K. A. Chitale and K. L. Issrani, for 
Appellant; R. S. Dabir and M. R. Pathek, 
for Respondent., ; 

JUDGMENT: This is an appeal Sy 
the defendant-tenant arising out of a suit 
for his ejectment filed by the plaint#ff- 
respondent wherein he had also claimed 
a decree for arrears of rent alleged to be 
due from him 


2e The suit had been contested >y 
the defendant-tenant, inter alia, on the 
grounds: 

(1) that the plaintiff-respondent was 
not his landlord, for the reasons— 
. (a) that he had not been inducted 
into the suit premises by him or his pre- 
decessor-in-title, and 

(b) that, in any case, the sale 3y 
which he claimed title to the suit pre- 
mises was invalid and conveyed no tile 
to him; and 

(2) that the notice terminating the 
tenancy was invalid in law as, under a 


special agreement, he was entitled to a 


notice of three months. 


3. The trial Court decreed the suit 
both for ejectment as well as for arrezrs 
of rent holding, inter alia, that the plan- 
tiff-respondent was the landlord of the 
defendant-appellant tenant. 

4, The defendant-appellant tenent 
appealed against the decree for eviction 
only, which has been dismissed by the 
lower appellate Court. 

5. In this second appeal, whith 
again is filed against the decree for ev-c- 
tion only, the learned Advocate-General 
for the appellant tenant contends that as 
the plaintiff-respondent was not his lard- 
lord, he was incompetent to evict him. 

6. Shri R. S. Dabir, the learned 
-counsel for the respondent, on the otker 
hand contends that the appeal, in so tar 
as it seeks to challenge the finding that 
the plaintiff-respondent was not his lard- 
lord, has no ‘merit as that issue is barred 
on the general principle of res judiceta 
and cannot be re-agitated in this appeal. 

7. It is not disputed that the 
decree for arrears of rent not having been 
appealed against had become final. It is 
also not disputed that the-said decree 
was based on the finding that the plain- 
tiff-respondent was the landlord of the 
appellant-defendant tenant. 

8. The question, therefore which 
arises for consideration is whether the 
finding of the trial Court that the plain- 
tiff-respondent was the landlord of tne 
defendant-appellant tenant can be chal- 
lenged in this second appeal. 

9. In my opinion, the said finding 
cannot be challenged as it had become 
final and conclusive between the parties 
on the general principle of res judicata. 


Deepchand v. Narendra (T. P. Naik J.) 
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10. It is settled law that where 
only a part of the decree is appealed 
from, the rest of the decree may become 

nal and operate as res judicata: (Mulla’s 
Civil Procedure Code, Thirteenth Edition, 
p. 102). In Badri Narayan Singh v. Kam- 
deo Prasad Singh, AIR 1962 SC 338, A, B 
and C contested an election to the Legis- 
lative Assembly. A was declared elected. 

filed an election petition to set aside 
the election of A on the ground that A 
was guilty of corrupt practice and that 
both A and B held offices of profit under 
the State Government. By this election 
petition he claimed that the election of A 
be declared void and that he be declared 
duly elected. The Election Tribunal set 
aside the election of A but did not declare 
C to have been duly elected, inter alia, 
on the finding that A was guilty of cor- 
rupt practice. 

It was also found that both A and B 
did not hold offices of profit as alleged. 
Both A and C appealed to the High 
Court. The High Court held that both A 
and B held offices of profit; but that A was 
not guilty of corrupt practice. In the 
result, it dismissed the appeal of A setting - 
aside his election, though on a ground 
different from that of the Election Tribu- 
nal. It also allowed the appeal of C. 
A appealed to the Supreme Court against 
the order declaring C to be duly elected. 
No appeal was filed against the setting 
aside of his own election on the ground 
that he and B held offices of profit. 


On the objection as to the maintain- 
ability of the appeal because of non- 
challenge to the order of the High Court 
in A’s appeal, the Supreme Court said: 

“The decision of the High Court in 
the two appeals, though stated in one 
judgment, really amounted to two deci- 
sions and not to one decision common ta 
both the appeals. It is true that in his 
appeal No. 8, the respondent No. 1 had 
referred to the rejection of his contention 
by the Election Tribunal about the appel- 
lant and respondent No. 2 being holders 
of an office of profit. He had to challenge 
the finding on this point because if he 
did not succeed on it, he could not have 
got a declaration in his favour when res- 
pondent No. 2 was also in the field and 
had secured a larger number of votes. 
He could, however, rely on the same con- 
tention in supporting the order of the 
Election Tribunal setting aside the elec- 
tion of the appellant and which was the 
subject-matter of Appeal No. 7. This - 
contention was considered by the. High 
Court in Appeal No. 7 in that context and 
it was therefore that even though the 
High Court did not agree with the Elec- 
tion Tribunal about the appellant’s com- 
mitting a corrupt practice, it confirmed 
the setting aside of his election on the 
ground that he held an office of profit. The 
finding about his holding an office of pro- 


fit served the purpose of both the appeals, 
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but merely because of this the decision of 
the High Court in each appeal cannot be 
said to be one decision. The High Court 
came to two decisions. It came to one 
decision in respect of the invalidity of 
the appellant’s election in Appeal No. 7. 
It came to another decision in Appeal 
Ne. 8 with respect to the justification of 
the claim of respondent No. 1 to be de- 
clared as a duly elected candidate, a 
decision which had to. follow the deci- 
sion that the election of the appellant was 
invalid and also the finding that respon- 
dent No. 2, as Chatwal, was not a pro- 
perly nominated candidate. We are there- 
fore of opinion that so long as the order 
in the appellant’s appeal No. 7 confirming 
the order setting aside his election on the 
ground that he was a holder of an office 
of profit under the Bihar. Government 
and therefore could not have been a pro- 
perly nominated candidate stands, he can- 
not question the finding about his holding 
an office of profit, in the present appeal, 
which is founded on the contention that 
that finding is incorrect.” 

Again, in Sheodan Singh v. Daryao 
Kunwar, AIR 1966 SC 1332, it said: 

“Our conclusion on the question of 
res judicata raised in the present appeals 
is this. Where the trial Court has decid- 
ed two suits having common issues on 
. the merits and there are two appeals 
therefrom and one .of them is dismissed 
on some preliminary ground, like limita- 
tion or default in printing, with the re- 
sult that the trial Court’s decision stands 
confirmed, the decision of the appeal 
Court will be res judicata and the appeal 
Court must be deemed to have heard and 
finally decided the matter. In such a 
case the result of the decision of the ap- 
peal Court is to confirm the decision of 
the trial Court given on merits, and if 
that is se the decision of the appeal Court 
will be res judicata whatever may be the 
reason for the dismissal.” 


li. ` In view of the aforesaid deci- 
sions, the question that the plaintift-res- 
pondent was not the landlord of the ap- 
pellant-defendant tenant is not open to 
challenge in this second appeal for the 
reason that as the judgment and decree 
regarding arrears of rent had not been 
challenged by the defendant-appellant, it 
had become final and conclusive between 
the parties and as that decree proceeded 
on the footing that the plaintiff-respon- 
dent was the landlord of the defendant- 
` tenant, the issue that the plaintiff-respon- 
dent was the landlord of the appellant-de- 
fendant tenant had also become final and 
conclusive between the parties and could 
mot be allowed to be agitated even when 
challenging the judgment and - decree so 
far as his eviction was concerned. He 
could no doubt challenge the decree for 
eviction but not on the ground that the 
iplaintiff-respondent was not his landlord 





Hayatkhan v. Mangilal 


[because if this were permitted, it would 


A. I. R. 


result in two inconsistent decrees in the 
same suit—the plaintiff-respondent being 
the landlord of the defendant-appellantļ- 
for the purpose of recovering arrears of 
rent but not his landlord for the purpose 
of filing a suit for his eviction. 


12. The cther questions raised in 
the memorandum of appeal are all ques- 
tions of fact and as the decisions on them 
are binding on me in second appeal, they 
sai be challenged in this second ap~ 
pe 


l 13. The appeal fails and is dis- 
missed with costs. . 
Appeal dismissed. 
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‘Hayatkhan and others, Appellants v. 
Mangilal and others, Respondents. 


Mise. Appeal No. 167 of 1966, Dj/- 
28-3-1969, from order of the Court of 
Motor Accidents Claims Tribunal, Indore, 
D/-, 19-9-1966. 


Motor Vehicles Act (1939), Sec. 110-A 
— Application under — Applicant being 
minor on the date of accident — He is 
entitled to exclusion of time upto the 
date of attainment of ar aa Are (Limita- 
tion Act (1963), Ss. 6 (1), 2 (1). (Civil 
P. C. (1908), S. 26, O. 4, R. 1. 

Section 2 (1) of the Limitation Act 
1963 only excludes an appeal or an ap-- 
plication. The word “suit” as contem- 
plated in the provisions of the Limitation 
Act, has a wider meaning and includes 
any legal proceedings commenced by one 
person against another in order to en- 
force a civil. right.’ Although the pro- 
ceedings under Section 110-A are not. 
technically termed as “suit;” they are 
instituted by the presentation of an ap- 
plication which is more or less like a 
plaint. The provisions of the Motor 
Vehicles Act and the rules framed there- 
under for the trial of claim petition clear- 
ly show that proceedings under S. 110-A 
are in the nature of a suit under the 
Civil P. C. Therefore, ‘an. application 
under Sec. 110-A would attract the provi- 
sions of Section 6 of the Limitation Act. 
Application under Section 110-A falls 
within the scope of the word ‘suit’ used 
in Section 6 of the Limitation Act. 1967 
MPLJ 963, Foll; AIR 1964 SC 444 & 1966 
ACJ 37 (Bom), Rel. on. (Paras 6, 10) 


Consequently, where the applicant 
under Section 110-A of the Motor Vehi- 
cles Act was a minor on the date of the 
accident, he is entitled to the exclusion 
of time upto the date of attainment of 
majority. (Para 10) 


LM/EN/G191/69/MBR/T 


1971 


Cases Referred: Chronological 

(1967) 1967 MPLJ 963 = 1968 Jab 
LJ 153, Madhya Pradesh State 
Road Transport Corporation’ v. 
Munnabai 4 7 

Kaa 1966 ACJ 37 = 67 Bom LR 

903, Khairunnissa v. Municipal 

Corporation, Bombay 

(1964) AIR 1964 SC 444 (V 51) = 
(1964) 5 SCR 1, Bhagwat Singh v. 
State of Rajasthan 

D. K. Jain, for Appellants; Harbans 
Singh, for Respondents. 

ORDER: This is an appeal against an 
order of the Motor Accidents Claims 
Tribunal, Indore, dismissing the appel- 
lant’s application for compensation on a 
preliminary ground. 

2. The alleged accident took place 
on 29th September 1964 and the applica- 
tion for claim was filed on 2nd Septem- 
ber 1965. The applicant-appellants cn- 
tended that at the time of the accidant 
they were minors and that the appellant 
No, 1 attained majority on 21st July 1365 
and, therefore, he filed the claim petition 
within two months of the date of attein- 
ment of majority. On these grounds, zhe 


Peras 


8, 10 


appellants prayed for condonation of 
delay. 
3. The learned Judge of zhe 


Claims Tribunal framed two preliminary 
issues, namely :— 

“I. Whether the applicant No 1 
attained the age of majority on 21-7- 
1965? 

2. If so, whether the applicants were 

prevented by sufficient cause from mak- 
ing the application in time?” 
In regard to the first issue, the learned 
Judge found in favour of the appellants. 
Regarding the other issue he came to zhe 
conclusion that Section 6 of the Limita- 
tion Act, 1963, would not apply to he 
proceedings before him and, therefcre, 
the appellant-applicants could not get che 
benefit of the provisions of that sect.on 
and that, under Section 110-A of -he 
Motor Vehicles Act, 1939, the 
of the appellants could not be said to be 
a sufficient cause for condonation of 
delay. Consequently, the learned Judge 
dismissed the claim petition. 


4. Shri D. K. Jain, learned counsel 
for the appellants, contended that in view 
of Section 29 (2) of the Limitation act 
Section 6 thereof would be applicable to 
the present case, according to whch 
provision the period during which the ap- 
pellant remained minor shall be exclud- 
ed. In the alternative, he contenced 
that all the applicants in the case were 
minors and, therefore, the delay in -he 
filing of the claims petition deserved to 
be condoned under the proviso to Sac- 
tion 110-A (3) because the fact that mino- 
rity of the applicants prevented thəm 
from making an application would be a 
sufficient cause for condonation of delay. 


Hayatkhan v. Mangilal 


minority . 


[Prs, 1-6] M. P. 142 


He also relied on M. P. S. R. T. Corpn. 
v. Smt. Munnabai, (1967 MPLJ 963). 


5. Section 29 (2) of the Limitation 
Act reads as fcllows:— 

“Where any special or local law pres- 
cribes for any suit. appeal or application 
a period of limitation different from the 
period prescribed by the Schedule, the 
provisions of Section 3 shall apply as if 
such period were the period prescribed 
by the Schedule and for the purpose of 
determining any period of limitation pres- 
eribed for any suit appeal or application 
by any special or local law, the provisions 
contained in Ss. 4 to 24 (inclusive) 
shall apply only in so far as, and to the 
extent to which, thev are not expressly 
excluded by such special or local law.” 
This provision makes it clear that to all 
proceedings under any special or local 
law, so long as the operation of the 
Limitation Act is not specifically exclud- 
ed. Sections 4 to 24 of the Limitation 
Act would apply. Sub-sec. (1) of Sec. 6 of 
the Limitation Act provides that :— 


6. (1) Where a person entitled to 
institute a suit or make an application for 
the execution of a decree is, at the time 
from which the prescribed period is to 
be reckoned, a minor or insane, or an 
idiot, he may institute the suit or make 
the application within the same period 
after the disability has ceased, as would 
otherwise have been allowed from the 
time specified therefor in the third 
column of the Schedule.” 

Thus under the provisions of Sec- 
tion 6 the appellant No. 1 is entitl- 
ed to the exclusion of time upto 
the date of attainment of majority, if the 


word “suit”, occurring in Section 6 (1) 
includes an application of the kind in 
question. The word “suit” has not been 


defined in the Limitation Act but Sec- 
tion 2 (1) states that “suit” does not in- 
clude an appeal or an application. Sec- 
tion 2 (1) only excludes an appeal or an 
application. The word “suit” as contem- 
plated in the provisions of the Limitation 
Act, has a wider meaning. Under the 
Code of Civil Procedure a “suit” is any 
proceeding which is instituted by the 
presentation of a plaint. If we look to 
the provisions of Section 110-A of the 
Motor Vehicles Act, 1939, we find that 
although the proceedings are not techni- 
cally termed as “suit”; they are instituted 
by the presentation of an application 
which is more or less like a plaint. The 
provisions of the Motor Vehicles Act and 
the rules framed thereunder for the trial 
of claim petition clearly show that pro-! 
ceedings under Section 110-A are in the 
nature of a suit under the Code of Civil 
Procedure. In these circumstances, there 
is hardly any doubt that an application 
under Section 110-A of the Motor Vehi- 
cles Act would attract the provisions of 
Section 6 of the Limitation Act. 


142 M. P. [Prs. 7-11] 


7. In 1967 .MPLJ 963 (supra). a 
Division Bench of this Court observed— 

“But we have to consider the effect 
of Section 29 of the said Act. Sub-sec- 
tion (2) of that section provides that 
where any special or local law prescribes 
for any suit, appeal or application, a 
period of limitation different from the 
period prescribed by the Schedule, the 
provisions of Section 3 shall apply as if 
such period were the period prescribed 
by the Schedule and for the purpose of 
determining any period of limitation pres- 
cribed for any suit, appeal or application 
by any special or Iccel law, the provisions 
contained in Secticns 4 to 24 (inclusive) 
shall apply only in so far as. and to the 
extent to which they are not expressly 
excluded by such special or local law. 
Therefore, the other section of the 
Limitation Act, namely, Sections 4 to 24 
will be applicable to a case of claim peti- 
tion regarding a motor accident.” 

8. Learned counsel for the res- 
pondents’ referred to the decision in 
Khairunnissa v. Munpl. Corpn., Bombay, 
(1966 ACJ 37 (Bom)), for the’ proposition 
that the word “suit”, occurring in Sec- 
tion 6 (1) of the Lamitation Act does not 
cover an application under Section 110-A 
of the Motor Vehicles Act. In that case, 
‘a Division Bench of the Bombay High 
Court was considering an application 
under the Motor Vehicles Act, 1939..in 
the context of the provisions of the Bom- 
bay Municipal Corporation Act, 1888. 

ile dealing with the provisions of the 
Code of Civil Procedure and the Limita- 
tion Act, it was observed in that . case 
that— 

“It is no doubt true that these cases 
illustrate that the word ‘suit’ is capable 
' of having a very wide connotation and 
may include, depending upon the context, 
any legal proceeding commenced by one 
person against another in order to enforce 
a civil right. From this, it cannot neces- 
sarily be held that the word ‘suit’ must 


be given such a wide meaning wherever . 


it occurs. In order to determine the 
ambit of the word used, the Court must 
consider the object which the provision 
was intended to achieve.” 

9. Bhagwat Singh v. State of 
Rajasthan, (AIR 1964 SC 444), the 
Supreme Court observed— 


“A proceeding which :does not com- 
mence with a plaint or petition in the 
nature of plaint, or where the claim is 
not in respect of a dispute ordinarily 
triable in a Civil Court, would prima 
facie not be regarded as falling within 
Section 86, Civil P. C.” 
| 10. A claim petition under. Sec- 
ition 110-A of the Motor Vehicles Act may 
mot technically be described as a plaint. 
But it is a petition which for all material 
purposes is like a plaint and it pertains 
to a dispute ordinarily triable in a civil 


Raghvendra v. Marhu 


A.1.R. 


Court. As observed by the Bombay High 
Court in 1966 ACJ 37 (Bom) (supra), the 
word ‘suit’? is capable of having a very 
wide. connotation and may include ` any 
legal proceedings commenced by one 
person against another in order to enforce 
a civil right. In this context also, it can- 
not be-disputed that an application under 
Section 110-A of the Motor Vehicles Act 
is a suit falling within the scope of 
the word ‘suit’ used in Section 6 of the 
Limitation Act. In these circumstances, 
the appellant No. 1, who was a minor on 
the date of the accident, is entitled to the 
benefit of S. 6 of the Limitation Act, and 
consequently the application filed by him 
before the Claims Tribunal, Indore, is 
held to be within time. ‘ 


11. For these reasons, the conclu- 
sions arrived at by the Tribunal deserve 
to be set aside. This appeal, is therefore, 
allowed, the order.of the Tribunal is set 
aside and the case is sent back to the 
Tribunal for disposal in accordance with 
law. The appellants shall be entitled to 
costs of this appeal. Counsel’s fee is fixed 
at Rs. 100/-, if certified. 

Appeal allowed. 
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Raghvendra Singh and others, Appel- 
slid v. Marhu, -and another, Respon- 
ents. 


Letters Patent Appeal No. 19 of 1968, 
D/- 26-8-1970, from judgment of G. P. 
Singh, J., in Second Appeal No. 636 of 
1964, D/- 12-8-1968. 


Tenancy Laws — Madhya Pradesh 
Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act (1 of 1951), 
Ss. 4 (1) (a) amd S. 5 (a) — Evidence Act 
(1872), S. 116 — Proprietor of village 
leasing Abadi land on condition that the 
lease would terminate.on due notice — 
On coming into force of 1951 Act all 
Abadi land vested in Government except 
in cases covered by Section 5 (a) — Case 
not falling under Section 5 (a) — Tenant 
can challenge the title of proprietor — 
Tenant is not estopped — As land vested 
in Government ex-proprietor or his suc- 
cessor cannot evict tenant. AIR 1937 PC 
251, Rel. on. (Para 4) 


Cases Referred: Chronological Paras 


(1959) AIR 1959 SC 735 (V 46) = 
1959 Supp (2) SCR 339, Mahadeo 
v. State of Bombay 3 
(1937) AIR 1937 PC 251 (V 24) = 
24 Ind App 311, Krishna Prosad 
Lal Singha Deo v. Baraboni Coal ` 
, Concern Ltd. 4 


JN/IN/E763/70/BDB/D 


1971 


R. S. Dabir, for Appellants; 
Gothalwal, for Respondent No. 1 
PANDEY, J.: This appeal under the 
Letters Patent arises out of a judgment 
delivered by Singh J. in Second Appeal 


-P S. 


No. 636 of 1964 dated August 12, 1968 


whereby a suit for possession of an akadi 
ae situate in village Durg was dismiss- 
ed. 


2. The material facts, which are 
no longer in dispute, are these, Ghan- 
shyamsingh (plaintiff 3), who was the pro- 
prietor of village Durg, leased out to the 
defendants, by a document Ex. P-15 dated 
July 10, 1947, the disputed abadi site for 
building their house in return for- Rs. 2.50 
as monthly rent on condition that they 
would deliver vacant possession of the 
site on fifteen days notice. Thereuron, 
the defendants built on the site a house 
which they continue to occupy. Subse- 


quently, by a registered document Exhi- ` 


bit P-16 dated May 24, 1948, Ghanshyem- 
singh transferred to his wife Smt. Jaidevi, 
without any consideration, all the hose 
sites in the abadi of village Durg on terms 
and conditions therein stated. On the 
death of Smt. Jaidevi on March 7. 1£50, 
Raghvendra Singh and  Jitendrasingh 
(plaintiffs 1 and 2) succeeded to Ser 


interest by virtue of a will made by ker.- 


After the requisite notice, they brought 
the suit, out of which this appeal arises, 
for vacant possession of the abadi s-te. 
The Court of first instance dismissed zhe 
suit on the view that the document dazed 
May 24, 1948 did not. affect the rights 
created by the lease Ex. P-15 dated Jaly 
10, 1947. 
that the defendants had executed ~he 
aforesaid lease and Ghanshyamsingh tad 
executed the document dated May 24, 
1948 by which he -transferred all <he 
house sites of village Durg to his wife 
Smt. Jaidevi. According to the lower ap- 
peal Court, the defendants became 
tenants of the transferee by operation of 
law as well as by subsequently paving 
rent to her. On the basis of these con- 
clusions, the claim for possession was 
decreed. The learned Single Judge tcok 
a different view on the ground that Smt. 
Jaidevi was, by virtue of the document 
Ex. P-16 dated May 24, 1948, a transferee 
of proprietary rights in respect of fhe 
abadi land of village Durg and that, on 
the vesting of the proprietary rights in 
the State, she or her successors in inter2st 
ceased to be entitled to recover possession 


of any abadi site of the village in occupa- 


tion of another person. 

3. Having heard the counsel, we 
have reached the conclusion that, on the 
facts found, the decision of the learned 
Single Judge should be affirmed, thouch 
for different reasons. It is true that in 


the case of Mahadeo v. State of Bombay.’ 


ATR 1959 SC 735, their Lordships observ- 
ed that there was a transfer of items of 
proprietary rights when agreements like 
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‘proprietary right by the 
. the petitioners, the latter can have only 


The lower appeal Court found: 


[Prs. 1-3] ` M. P. 143 


those reproduced in paragraph 12 of ihe 
judgment in that case were made by pro- 
prietors in regard to Tendu leaves. But 
their Lordships also observed in para- 
graph 29 of the judgment as follows: 


“Even assuming that the documents 
in question do not amount to grant of any 
proprietors to 


the benefit of their respective contracts or 
licenses. In- either case, the State has 
not, by the Act, acquired or taken posses- 
sion of such contracts or licenses and con- 
sequently, there has been no infringement 
of the -petitioners’ fundamental right 
which alone can support a petition under 
Article 32 of the Constitution.” 


It is not necessary for us to go to the 
extent of holding that the transferee of 
an abadi site from the proprietor is a 
transferee of a proprietary right. It 
would, we think, be enough to consider 
this case in the light of the provisions of 
Clause (a) of Section 4 (1) and Clause {a) 
of Section 5 of the M. P. Abolition of 
Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act, 1951, hereinafter 
called for brevity the Abolition Act. 
Under Clause (a) of Section 4 (1) of the 
Abolition Act, ‘all abadi sites “save as 
otherwise provided” in that Act vest in 
the State. The saving provision is contain- 
ed in Clause (a) of Section 5 of this Act, 
which reads: 


“(a) all open enclosures used for agri- 

cultural or domestic purposes and in 
continuous possession for twelve years 
immediately before 1948-49; all onen 
house-sites . purchased for consideration; 
all buildings; places of worship, wells 
situated in and trees standing on lands 
included in such enclosures or house-sites 
or land appertaining to such buildings or 
places of ownership within the limits of 
a village-site belonging to or held by the 
outgoing proprietor or any other person 
shall continue to belong to or be held by 
such proprietor or other person, as the 
case may be; and the land thereof with 
the areas appurtenant thereto shall be 
settled with him by the State Govern- 
ment on such terms and conditions as it 
may determine.” 
The plaintiffs did not aver that the site 
of which they claimed vacant possession 
was used by them for agricultural or 
domestic purposes and was in the con- 
tinuous possession of themselves and their 
predecessor for twelve years immediately 
before 1948-49. It was not disputed that 
the site was not purchased by Smt. 
Jaidevi for consideration. . Therefore, the 
plaintiffs are not entitled ‘to the benefit 
of this saving provision even as “any 
other person.” On the other hand, 
building standing on the abadi site be- 
longs to the defendants and, under this 
Clause, they are entitled to the building 
and the land appertaining to it. 
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4. The learned counsel for the 
plaintiffs, however, relied upon the lower 
appeal Court’s conclusion that the defend- 
ants had- paid rent of the plot to Smt. 
Jaidevi on August 9, 1948 as evidenced by 
the counterfoil Ex. P-17 and were, there- 
fore, estopped from denying her title by 


force of the provisions of Section 116 of. 


the Evidence Act. Having carefully con- 
sidered the arguments, we are of the view 
that Section 116 ibid does not help the 
plaintiffs to sustain their claim. Re- 
ferring to that section, the Judicial Com- 
mittee observed in Krishna - Prosad Lal 
Singha Deo v. Baraboni Coal Concern Ltd., 
ae 1937 PC 251 at pp. 254-255, 
ows :— 


“The section does not deal or profess 
to deal with all kinds of estoppel or occa- 
sions of estoppel which may arise bpe- 
tween landlord and tenant. It deals with 
one cardinal and simple estoppel and 
states it first as applicable between land- 
lord and tenant and then as between 
licensor and licensee, a distinction which 
corresponds to that between the parties 
to an action for rent and the - parties to 
an action for use and occupation. Whether 
during the currency of a term the tenant 
by attornment to A who claims to have 
the reversion, or the landlord by accept- 
ence of rent from B who claims to be 
entitled to the term is estopped from dis- 
puting the claim which he has once ad- 
mitted are important questions, but they 
are instances of cases which are outside 
Section 116 altogether; and it may well 
be that as in English law the estoppel in 
such cases proceeds upon somewhat dif- 
ferent grounds and is not wholly identical 
in character and in completeness with 
the case covered by the section. The sec- 
tion postulates that there is a tenancy 
still continuing, that it had its beginning 
at a given date from a given landlord. It 
provides that neither a tenant nor any- 
one claiming through a tenant shall be 
heard to deny that that particular land- 
lord had at that date a title to the .pro- 
perty. In the ordinary case of a lease 
intended as a present demise—which is 
the case before the Board on this appeal 
the section applies against. the lessee, 
any assignee of the term and any sub- 
lessee or licensee. What all such persons 
are precluded from denying is that the 
lessor had a title at the date of the lease 
and there is no exception even for the 
case where the lease itself discloses fhe 
defect of title. The principle does not 
apply to diséntitle a tenant to dispute the 
derivative title of one who s to have 
since become entitled to the reversion, 
though in such cases there may be- other 
grounds of estoppel, e.g.. by attornment, 
acceptance of rent, etc. In this sense it 
is true enough that the principle only ap- 
plies to the title of the landlord who ‘let 
the tenant in’ as distinct from any other 
person claiming to be reversioner. . Nor 
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as fol- 


A. J. R. 


does the principle apply to prevent 
a tenant from pleading that the title of 
ee original lessor has since come to an 
en 


Here there is no question of denying the 
title of Ghanshyamsingh on the date 
when he created the lease, namely, July 
10, 1947. But in view of the transfer 
made by him in favour of his wife Smt. 
Jaidevi, his capacity to make that trans- 
fer could be questioned by the lessee and 
Section 116 would not prevent him from 
taking up that position. So, Spencer 
Bower stated in his treatise on Estoppel 
by Representation: 


“Where a tenant, by such acts and 
conduct as have been already indicated, 
has conclusively acknowledged his land- 
lord's title, he is estopped from after- 
wards disputing, as against such landlord, 
the subsistence and validity of an_ estate 
in him sufficient to warrant the demise. 
But this is the limit of his disability: he 
is not further or otherwise estopped, be- 
cause it is only a denial so limited which 
can result in that necessary contradiction 
or inconsistency between the original and 
the new position which, as has been 
already explained, is a condition of any 
valid estoppel by representation. Thus a 
tenant can dispute any estate, title, or 
interest alleged by the landlord to be 
vested in him, if, in so doing, he does not 
expressly or impliedly deny that the 
landlord has an estate, title, or interest 
of some kind which is adequate’ to justify 
the grant of the lease.” 

- (1923 Edition, page 254-5). 
In Halsbury’s Laws of England, Vol. 15, 
paragraph 459, the law is thus stated: 


“In the case of assignee of the lessor, 
though he is to all intents and purposes 
in the same situation as- the lessor and 
takes the benefit of, and is bound by, a 
lease by estoppel, the lessee is not estop- 
ped from showing that the lessor had no 
such title as he could pass to the assignee, 
or that the person claiming to be the 
assignee is not in fact the true assignee.” 

(Third Edition) 
In this case, in the view we are taking, 
we are relieved of the obligation of 
dealing with that aspect of the question 
and what we have to consider is the case 
of estoppel resulting from the fact found 
by the first appeal Court that the defend- 
ants had on August 19, 1948 paid rent to 
Smt. Jaidevi and had thereby attorned to 
her. ` It should be stated here that it was 
not found by that Court that any rent 
was paid to her on any other occasion. 
en a sitting tenant attorns to the trans- 
ferees by paying rent to them, there does 
arise an estoppel, though it might proceed 
upon a different ground. So, in AIR 1937 
PC 251 (supra), the Judicial Committee 
observed : i 

“Whether during the currency of a 

term the tenant by attornment to A who 
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claims to have the reversion, or the land- 
lord by acceptance of rent from B who 
claims to be entitled to the term is 
estopped. from disputing the claim which 
he has once admitted are important ques- 
fions, but they are instances of cases 
which are outside S. 116 altogether; and 
if may well be that as in English law the 
estoppel in such cases proceeds upon 
somewhat different grounds and is not 


wholly identical in character and in com-. 


pleteness with the case covered by the 
section.” 


But, even if we assume that the principle 
of Section 116 of the Act is applicabl> to 
such a case also, the attornment in this 
case was made on August 9, 1948 and it 
was thereafter that the abadi sites vested 
fa the State by virtue of the provisions of 
the Abolition Act which came into force 
on March 31, 1951. As pointed out by 
the Judicial Committee in AIR 1937 PC 
251 (supra), the principle of Section 116 
does not apply to prevent a tenant ftom 


, pleading that the title of the original 
Jessor has since come to an end. In this 
view, therefore, the conclusion reached 


by the learned Single Judge must be 
affirmed. ; 

5. The appeal fails and is disrriss- 
ed. Costs through shall follow that 
event. Hearing fee Rs. 106/-. 

Appeal dismissed. 
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Kasturilal Gopaldas and another, 
Appellants v. Prabhakar Martand Patki 
and another, Respondents. 

Misc. Appeal No. 87 of 1965, D/- 
96-11-1968 from order of L. P. Gupta, 
Mofor Accidents’ Claims Tribunal Indere, 
D/- 7-1-1965. 

(A) Motor Vehicles Act (1939), S. 96 
— Defence by insurer — Defence not 
falling under section — Defence cannot 
be raised. 

Where in a claim application the in- 
surance. company objected to the mein- 
tainability of the application on the 
ground that the applicant was not a 
legal representative of the deceased or 
that the act of the driver was not rash 
and negligent, it was held that the in- 
surance Company could raise only those 
defences which were enumerated in che 
section and the present defence beng 
not within it, could not be raised. AIR 
1959 SC 1331, Rel. on. (Para 12) 


(B) Civil P. C. (1908), Ss. 100-101 
== Objection that -the claim = application 
under S. 110-A, Motor Vehicles Act is not 
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maintainable is a mixed question. of law 
and fact and if not raised in the first 
Court cannot be raised for the first time 
in appeal. (Para 14) 


(C) Motor Vehicles Act (1939), Sec- 
tion 11060-A — Civil P. C. (1908), S. 2 (11) 
and Fatal Accidents Act (1855), S. 1-A 
— Application for compensation for 
death by accident — Application by 
father of the deceased — Legal repre- 
sentative — Meaning of — Definition in 
S. 2 (11), Civil P. C. to be adopted — 
Application enured for the. benefit of 
persons enumerated in S. 1-A of Fatal 
Accidents Act — Application deemed to 
be on behalf of the mother also who 
was the legal heir — Application by 
father held maintainable. AIR 1967 Mys 
11, Dissented from. 


Section 110-A of the Act only pro- 
vides procedure and lays down that an 
application has to be filed by legal re- 
presentatives. That term must be con- 
strued in the context of Section 2 (11), 
of Civil P. C. and also in the context 
of the Fatal Accidents Act and therefore 
the parents of the deceased would be 
entitled to make the application for 
compensation. 


Where therefore on the death of a 
son his father applied for compensation 
under Section 110-A of the Motor Vehbi- 
cles Act it was held that he was the 
legal representative of the son within 
the meaning of the section read with 
Section 2 (11), Civil P. C. and his ap- 
plication in view of Section 1-A of the 
Fatal Accidents Act was in the nature 
of a representative character and was 
for the benefit of the persons enumerat- 
ed in that section ‘and could be deemed 
to be filed on behalf of mother also and 
hence could not be rejected on the 
ground that the mother who was the 
preferential heir of the son was-not the 
actual applicant. (1966). ACJ 366 (Mys) 
& 1966 ACJ 19 (Mad) & ATR 1966 Raj 
210; 1966 ACJ 165 (Punj), Rel. on; ATR 
1967 Mys 11, Dissented. (Para 17) 


(D) Motor Vehicles Act (1939), Sec- 
tion 116 — Rash and negligent act — 
Where the heavy vehicle had no horn 
and the road on which the vehicle was 
going was closed for heavy vehicular 
traffic, it was held that not blowing the 
horn and entering the cross-road with 
a speed at which it was not possible for 
the driver to control the vehicle 
amounted to rash and negligent driving. 
(Penal Code (1860), Ss. 279, 304-A). 

. (Para 18) 


(E) Motor Vehicles Act (1939), Sec- 
tion 110-B — Amount of compensation 
— Depends upon facts of each case — 

precedents — Not binding — No 
hard and fast rule possible. (Para 19) 
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S. M. Jhanvar, for Appellants; K. A. 
Chitale, for Respondent 1. 

OZA, J.:— This is an appeal against 
an order passed by the Claims Tribunal, 
Indore, awarding compensation In res- 
pect of the death of one Anilkumar, the 
eldest son of respondent No. 1, mm a 
motor accident. This appeal is filed by 
the two appellants. one being the owner 
of the truck with which the accident oc- 
curred and the other the insurance com- 
pany with which the said vehicle was 
insured. The driver of the truck has 
been joined as respondent. No. 2. i 


2. The. applicant-respondent No. 1 
filed an application before the Claims 
Tribunal, Indore, alleging that on 30th 
May 1963, at about 6.30 P.M., his son 
Anilkumar, aged 13 years, was going on 
a bicycle from east to west on the road 
which runs on the southern side of 
Pagnis-Paiga Municipa] Garden, Indore. 
Truck No. MPE 6888, which was then 
being driven by the 'respondent-Shanti- 
lal alias Sampatlal, came from the south 
and was moving towards the north on 
the road which meets the road on which 

ar was proceeding. When at 
the cross-roads Anilkumar, on his 
bicycle, had hardly entered the crossing 
to turn towards the south that he met 


16, BY 


with an accident by the aforesaid truck 


The front bumper of the truck struck 
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Anilkumar down and he was run over. 
As a result of this accident, Anilkumar 
died on the spot instantaneously. 


3. It was alleged by the respond- . 
ent-applicant that the truck had no horn 
as its electric horn was out of order 
and the truck was not fitted with a 
rubber-bulb horn. and that, therefore, 


before entering the cross-roads no horn 


was blown. It was further alleged that 
the road on which the truck was moving 
was closed for heavy vehicular traffic as 
the area was such where schools of 
small children were situated; that the ac- 
cident took place as a result of the rash 
and negligent driving of the truck by 
the driver; and that the truck was not 
in a fit condition owing. to various rea~ 
sons: mentioned in the application. The 
respondent-applicant joined in his ap-« 
plication the owner of the truck, its 
driver and the insurance company as 
non-applicants Nos. 1, 9 and 10 respec- 
tively. In addition, "the applicant also 
joined non-applicants Nos. 2 to 8, who 
were alleged to be the financiers of M/s. 
‘Enterprise’ of Indore It was also 
alleged in the application that tha 
deceased Anilkumar, who was the son 
of the respondent-applicant, was thirteen 
years old at the time of the accidenty 
and that he had a brilliant career 
throughout and had appeared for the 
Middle School Examination and in the 
result, which came on the next day of 

death, he was declared to have passed 
in First Class. ar was the eldest 
son of the respondent-applicant, and on 
this basis compensation to the tune of 
Rs. 70,000/~ was claimed by the respond~ 
ent-applicant. 


4. The insurance company, the 
driver of the truck and the non-appli~ 
cants Nos. 2 to 8 in the petition filed 
their written-statements. In their 
written statements they contested all the 
allegations made in. the. petition. The 
owner of the truck, who was non~ap- 
plicant No. 1 in.the petition and is one 
of the appellants in the present appeal, 
did not file any written-statement. 


5. The Claims Tribunal came to 
the conclusion that the accident was as 
a result of rash and negligent driving 
of the vehicle; and consequently award« 
ed to the respondent-applicant compensa~x 
tion amounting to Rs. 19,500/-. As tha 
vehicle was insured with the insurance 
company, and the _ third-party risk 
covered under the policy was upto the 
extent of Rs. 20,000/~-, the Tribunal 
directed the Insurance company to pay, 
the amount of compensation to the exe 
tent of their liability in accordance with 
the terms of the policy. It is agains 
this order of the Tribunal that the pre« 
sent appeal has been preferred by tha 
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owner of the truck and the imsurencg 
company. 


6. Shri Jhanvar, learned ccun= 
sel for the appellants, raised three con-= 
fentions before us. The first was chat 
the respondent-applicant being the facher 
of the deceased was not a “legal rex 
presentative”- of the deceased within the 
meaning of the term; that under the 
Motor Vehicles Act, 1939 an application 
for compensation could only be made by 
a legal representative of the deceased. 
that as the mother of the deceased was 
alive, as had come in evidence, and was 
the preferential heir of the deceased 
son, she alone could be said to be the 
legal representative of the deceased wha 
could prefer the claim for compensation; 
and that she not having been joinec in 
the petition, the petition deserved tc be 
thrown out. The second contention was 
that the only rash and negligent act 
attributed in the petition was that the 
vehicle was being driven at an excessive 
speed; and that this allegation of the 
respondent-applicant having been nega-~ 
tived by the Tribunal, no liability could 
have been fastened on the appellants as 
a consequence of the accident. The third 
and the last contention was the amcunt 
of damages awarded by the Tribunal 
Was excessive. 


4. Shri Chitale, learned counsel 
for the respondent-applicant, contended 
that this appeal has been filed by the 
owner of the truck and the insurence 
company; that the owner of the truck 
did not file any written-statement beore 
the Tribunal nor raised any issue atout 
the maintainability of the application by 
the father of the deceased;.and tnrat, 
therefore, the question of the maintain- 
ability of the petition being a mixed 
question of law and fact, the owner of 
the truck could not be permitted to raise 
that question for the first time in -his 
Court. Shri Chitale further contenied 
that Section 96 (2) of the Motor Vehi- 
cles Act, 1939,-previded certain grounds 
of defence and the appellant insurance 
company could not raise any ground of 
defence other than those provided in the 
said provision and thus the insurance 
company could not raise before. -his 
court the question of the maintainzbi- 
lity of the application for compensation, 


8. Shri Chitale further contended 
that the term “legal representative”, used 
in the provisions of the Motor Vehieles 
Act, 1939, could not be construed to 
mean only the heir of the deceased. Ac- 
cording to him, the right to claim cam- 
pensation in the case of death in an ac~ 
cident came for the first time into 2x~ 
istence by the passing of the Fatal Ac- 
cidents Act, 1855, and Section 1-A of 
that Act provided a list of persons for 
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whose benefit an application for com- 
pensation could be preferred. This pro- 
vision of the Fatal Accidents Act also 
indicates that proceedings for compensa- 
tion are in the nature of representative 
proceedings and are in the interest of 
persons entitled to damages as a result 
of the death. Shri Chitale. therefore, 
contended that the term “legal repre- 
sentative”, used in Section 110-A of the 
Motor Vehicles Act, ought to be con- 
strued in the context of the provisions 
of the Fatal Accidents Act and in the 
light of the definition of that term given 
in Section 2 (11), Civil P. C. and that 
in that light when -the respondent-ap- 
plicant, who is the father of the deceas- 
ed, made an application for damages, 
that application should be deemed to be 
an application on behalf of and in the 
interest of the deceased’s mother as 
well. The provisions of the Fatal Accid- 
ents Act provided that such an applica- 
tion shall be for the benefit of the wife, 
husband, parent and child, if any; and 
that, therefore, according to Shri Chitale, 
an application by father will mean an 
application in the interest of the parents 
and could be deemed to be on behalf 
of the deceased’s mother as well. 


9. As regards the rash and 
negligent act, Shri Chitale, learned 
counsel for the respondent-applicant, 
contended that the evidence indicated 
that the road on which the truck was 
going was closed for heavy vehicular 
traffic) that apart from this when a 
heavy vehicle approaches a cross-road, 
there is a responsibility of the driver of 
the heavy vehicle to take certain precau- 
tions viz. blowing of horn, slowing down 
the speed, and of entering the crossing 
with due care; that if the driver of the 
vehicle takes all these precautions, there 
is no reason why he cannot avert the 
accident; that it was in evidence that 
there was no horn, either electric or 
bulb; although it was suggested that 
there was a pressure horn in the truck, 
but the evidence indicated that no horn 
was at all blown; and that, under these 
circumstances, the accident did take 
place as a result of the rash and negli- 
gent act of the driver. 


16. Regarding the quantum of 
compensation, ii was contended for the 
respondent that no hard and fast rules 
could be laid down for fixing the amount 
of compensation to be awarded; that the 
compensation awarded by the Tribunal 
could not be said to be excessive; and 
that the Tribunal having considered all 
the circumstances of the case and hav- 
ing come to some particular conclusions, 
it could not be said that the conclusions 
arrived at by the Tribunal are wunrea- 
sonable and, therefore, the judgment of 
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the Tribunal could not be assailed on 
that ground. ; 


11. The proceedings before the 
Tribunal indicate that the appellant 
No. 1, who is the owner of the vehicle 
did not file any written-statement before 
the Tribunal, although he joined the pro- 
ceedings and participated in the trial. 
According to him, he was in the vehicle 
at the time of the accident and, there- 
fore, he had personal knowledge of the 
circumstances in which the accident took 
place. But, in spite of this, he chose not 
to file any written statement. In any 
event, the question regarding the main- 
tainability of the. 
pensation made by the father of the 
deceased was not raised by the appel- 
lant No. 1 in the court below. The 
driver of the truck who is the second 
respondent in this appeal, had, however, 
raised an objection. He, in his written- 
statement, only said that “para No. 5 is 


denied.” He did not raise any specific 
objection to the maintainability of the 
application. Shri Jhanvar, however, 


contended that he made an application 


before the ‘Tribunal on behalf of the 
driver of the truck and the insurance 


company for amendment of the written- 
statement; that the application for 
amendment was rejected by the Tribu- 
nal; and thus he was not permitted to 
raise the objection although an applica- 
tion for amendment was made. He also 
made a grievance of the order passed by 
the Tribunal on his application for 
amendment. : 

12. So far as the insurance com~ 
pany is concerned, the provisions of Sec- 


tion 96 of the Motor Vehicles Act, 1939, ` 


lay down the grounds of defence which 
an insurance company can raise in a 
claim for compensation under the Act., 
oe (2) and (6) of Sec, 96 pro- 


vide— 
“96(1) * * 


(2) No sum shall be payable by an 
insurer under sub-section (1) in respect 
of any judgment unless: before or after, 
encement of the~proceedings in 
which the judgment is given the insurer 
had notice through the court of the 
bringing of the proceedings; or in res< 
pect of any judgment so long as execu- 
tion is stayed thereon pending an ap- 
peal; and an insurer to whom notice of 
the bringing of any such proceedings is 
so given shall be entitled to be made 
a party thereto and to defend the action 
on any of the following grounds, name- 
ly:—~ 

fa) that the policy was cancelled by 
mutual consent or by virtue of any pro- 
vision contained therein before the ac- 
cident giving rise to the liability, and 
that either the certificate of insurance 
was surrendered to the insurer or thaf 


tha, ony 


application for com- - 
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the person to whom the certificate was 
issued has made an affidavit stating that 
the certificate has been lost or destroyed, 
or that either before or not later than 
fourteen days after the happening of the 
accident the insurer has commenced pros 
ceedings for cancellation of the certifi-« 
cate after compliance with the provisions 
of Section 105; or 

(b) that there has been a breach of 
a specified condition of the policy, being 
one of the following conditions, namely: 

(i) a condition excluding the -use of 
the vehicle— . 

(a) for hire or reward, where the 
vehicle is on the date of the contract of 
insurance a vehicle not covered by a 
permit to ply for hire or reward, or 

. (b) for organized racing and speed 
testing, or i 

(c) for a purpose not allowed by the 
Permit under which the vehicle is used, 
where the vehicle is a public service 
vehicle or a goods vehicle, or 

(d) without side-car being attached, 
where the vehicle is a motor cycle; or 

(ii) a condition excluding driving by. 
a named person or persons or by any. 
person who is not duly licensed, or by. 
any person who has been disqualified 
for holding or obtaining a driving licence 
during the period of disqualification; or - 

(iii) a condition excluding liability 
for injury caused or contributed to by 
conditions of war, civil war, riot or civil 
commotion; or 

(c) that the policy is void on the 
ground that it was obtained by the non- 
disclosure of a material fact or by a re~ 
presentation of fact which was false in 
some’ material particular. 

* 2 k £ 

_ (6) No insurer to whom the notice 

referred to in. sub-section (2) or sub= 
section (2-A) has been given shall be 
entitled to avoid his liability to any per 
son entitled to the benefit of any such 
judgment as is referred to in sub-sece 


tion (1) or sub-section (2-A) otherwise _ 


than in the_manner- provided for in sub- 


-section (2) or in the corresponding law 


of the State of Jammu and Kashmir or 
of the reciprocating country, as the case 
may be.” 7 


These provisions very clearly Iay down 
the grounds of defence open to an insu~ 
rance-company and it cannot be disput- 
ed that the insurance company cannot 
raise any ground other than those pro- 
vided by Section 96(2) of the Motor 
Vehicles Act. In B. I. G. Insurance Co. 
v. Itbar Singh (AIR 1959 SC 1331) it has 
been held thaf an insurance company 
- cannot raise any ground of defence ex- | 
cept the grounds available to it under 
the provisions of Section 96 of the 
Motor Vehicles Act. The Supreme Courf 
` fm that ease observed— . 
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“Tt would follow that an insurer is 
entitled to defend on any of the grounds 
enumerated and no others. If it were 
not so, then of course no grounds n2ed 
have been enumerated. When the 
grounds of defence have been specifed, 
they cannot be added to. To do that 
would be adding words to the statute.” 
Thus, in the present case, so far as the 
insurance company is concerned, it could 
mot raise the ground in question regard- 
ing the maintainability of the applica- 
tion for compensation, and hence could 
not raise it in appeal. 

13. If we look to the application 
for amendment, referred to above, it 
would indicate that it did not contain 
the plea which is now being raised. 
What was sought to be inserted in che 
written-statement by the application for 
amendment was as under— 

“That the mother of the deceased 
Anilkumar being a legal representative 
of the deceased is a necessary party to 
the suit but as she has not been joined 
as party to the suit the applicat.on 
suffers from non-joinder of necessary 
party and the application deserves to be 
dismissed on this count alone. However, 
without prejudice to the above state- 
ment, if this Hon’ble Tribunal comes to 
the conclusion that the suit does not fail 
on this count alone, this defendant prays 
that if compensation is awarded to the 
petitioner he is entitled only the half 
of the amount of which will be assessed 
as total damages.” (sic) 

Thus it appears that what probably was 
contemplated was to contend that the 
mother was also a necessary party, whch 
is altogether different from the conten- 
tion that is now being raised. What is 
sought in that application was that as 
mother has not been joined in the ap- 
plication, the father alone would be en- 
titled only to his share of compensation, 
which was alleged to be half of the 
amount that would be ultimately award- 
ed. By its order dated the 13th Noven- 
ber 1964, the Tribunal rejected thais 
amendment application. The learred 
Tribunal held that the case was institat- 
ed on 26th July 1963 whereas the &p- 
plication for amendment was made on 
9th November 1964 and that, therefore, 


the application for amendment vas 
belated. i 
14. Thus if is clear that the zp- 


pellant No. 1 never raised the question 
about the maintainability of the applica- 
tion before the Tribunal and the intu- 
rance company was not entitled to raise 
it and hence it cannot be permitted fo 
raise that contention in appeal. It cen- 
not be doubted that the contention raised 
fs a mixed question of law and fact. It 
cannot also be doubted that if this objec- 
tion had been raised at the earliest by, 
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the appellant No. 1, the owner of the 
truck who was entitled to raise it, the 
mother of the deceased Anilkumar could 
have also been joined as an applicant to 
the petition. But as this was.not done, 
it will not be proper and fair to permit 
the appellant No. 1 to raise the objec- 
tion here for the first time, 


15. As to the merits of the con= 


“tention, it is no doubt true that Sec- 


tion 110-A of the Motor Vehicles Act 
lays down that an application for com- 
pensation, where death has resulted 
from an accident, would be competent 
by the legal representative of the 
deceased. The term “legal representa- 
tive” has not been defined in the Motor 
Vehicles Act. Mr. Jhanvar, learned 
counsel for the appellants, contended 
that as that term is defined in the Code 
of Civil Procedure, which is an earlier 
statute, the term “legal representative” 
occurring in Section 110-A of the Motor 
Vehicles Act ought to be interpreted in 
the light of that definition. For this 
contention, he relied on the following 
observations made at page 144 in Shri 


G. P. Singh’s “Principles of Statutory 
Interpretation” — 
“ “As already noticed use of same 


words in similar connection in a later 
statute gives rise to a presumption that 
they are intended to convey the same 
Meaning as in the earlier statute.” 

Shri Jhanvar also placed reliance on the 


decision in Andhra Bank Lid. v, Srini- 
vasan, AIR 1962 SC 232. 
16. The term “legal represenfa- 


tive” has been defined in Section 2 (11) ` 
of the Civil P. C. thus— 

“egal representative’ means a per- 
son who in law represents the estate of 
a deceased person, and includes any per- 
son who intermeddles with the estate of 
the deceased and where a party sues or 
is sued in a representative character the 
person on whom the estate devolves 
on the death of the party ‘So suing or 


sued.” 

Accordingly, Shri Jhanvar contended 
that the only legal representative could- 
be the heirs under the Hindu Succession 
Act, 1956. He placed reliance on Seeth- 
amma v, Benedict D’Sa, 1966 ACJ 178 
= (AIR 1967 Mys 11), Dhool Chand v. 
Ganpat Lal, (ATR 1957 Raj 283) and 
Kalyanmal Mills Ltd. v. Volimohammad, 
(AIR 1965 Madh Pra 72). 


17. The decision in (AIR 1962 SC 
232) has also been relied. upon by the 
respondents. In this decision, thet 
Lordships of the Supreme Court, while 
construing the scope of the term “legal 
representative”, considered the scope of 
the term “legal representative”, as it 
now stands in Section 2 (11), Civil P. C. 
Their Lordships, quoting the observa- 
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Hons of Woodroffe. J. in Dinamoni 
Chaudhurani v. Elahadut Khan, ( (1904) 
8 Cal WN 843), said:— 

“the ‘view thus expressed by Wood-~ 
roffe, J. has been embodied in the pre~ 
sent definition of ‘legal representative’ 
by Section 2 (11)”. 

Woodroffe, J. examined several judicial 
decisions bearing on the point -and ob- 
served— 

“from this review of the authorities 
it will appear that judicial decisions have 
extended the sense of the term ‘legal re« 
presentative’ beyond that of its ordinary 
meaning of ‘administrator, executor and 
heir’, and though such extension has 
been attended with doubt and has in 
some cases been the subject of conflict- 
fing decisions it appears to me to be too 
late to endeavour, however convenient 
it might be, to secure for the term that 
which is perhaps its strict and legiti- 
mate sense. I agree, therefore, in hold- 
ing that the term is not limited to ad- 
ministrators, executors and heirs and am 
of opinion that it must now be held to 
include any person who in law repre- 
sents the estate of a deceased judgment- 
debtor.” 

Thus the definition of the term “legal 
representative”, as it now ae in Sec- 
tion 2 (11) of the Civil P. C., cannot be 
narrowed down to mean the legal heir 
alone. It is also significant that the right 
to im compensation has been for the 
first time conferred by the Fatal 
Accidents Act. Before the passing of 
that Act a claim for compensation as a 
result of death cculd not have been 
` maintained. Section 1-A of the Fatal 
Accidents Act, 1855, provides that— 

“Whenever the death of a person 
shall be caused by wrongful act, neglect 
or default and the act, neglect or default 
is such as would (if death had not 
ensued) have entitled the party injured 
to maintain an action and recover 
damages in respect thereof, the party 
who would have been liable if death 
had not ensued shall be liable to an ac- 
tion or suit for damages, notwithstand~ 
ing the death of the. person injured, and 
although the death shall have been caus- 
ed under such circumstances as amoun 
in law to felony or other crime. 

Every such action or suit shall be 
for benefit of the wife, husband, parent 
and child, if any, of the person whose 
death shall have been so caused and 
shall be brought by and in the name of 
the executor, administrator or represen- 
tative of the person deceased: 

and in every such action the Cour? 
may give such damages as it may think 
proportioned te the loss resulting from 
such death to the parties respectively, 
for whom and for whose benefit such 
action shall be brought; and the amount 
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so recovered, after deducting all costs 
and expenses, including the costs not 
recovered from the defendant, shall be 
divided amongst the beforementioned 
parties or any of them, in such shares 
as the Court by its judgment or decree ° 
shall: direct,” 


Thus Section I-A provides that such an 
action or suit shall be for the benefit ot 
the wife, husband, parent and child, 

any of the person whose death Sail 
have been so caused. Hence the right 
to claim damages conferred under the 
Fatal Accidents Act is in favour of the 
parent. The provisions of the Motor 
Vehicles Act do not confer any right, 
but only provide for an expeditious re- 
medy for an action for compensation in 
matters arising out of accidents from 
motor vehicles. In these circumstances, 
Section 110-A of the Motor Vehicles Act 
only provides the procedure- and lays 
down that an application has to be filed 
by the legal representative. The term 
“legal representative” must be construed 
in the context of the provisions of Sec- 
tion 2 (11), C..P. C. and further also in 
the context of the provisions of the Fatal 
Accidents Act. Thus the parents of the 
deceased -would be entitled to make 
an application for compensation. It ap- 


. pears that it was in this context that the 


amendment was sought by the driver 
before the Tribunal contending that as 
the mother was not joined as a party, 
at best the father was entitled to only 
half the compensation. The provisions 
of the Fatal Accidents Act clearly show 
that the proceedings or action for com- 
pensation are in the nature of represen- 
fative proceedings and, therefore, when 
an application is made it shall be for 
the benefit of the persons enumerated in 
the provisions of that Act. In the deci- 
sion of the Mysore High Court in (1966 
Ace CJ 178) = (AIR 1967 Mys 11), on 
which reliance was placed by Shri 
Jhanvar, it was observed:— 


“Every one of the remaining three 
respondents, respondents 1, 2 and 3, 
denied that the claimants were the legal 
representatives of the deceased Padma- 
nabha, but since P. W., 5 who is Padma- 
nabha’s mother gave evidence that she 
was the mother of her son and since as 
provided by Section 8 of the Hindu Suc- 
cession Act read with Section 17, the 
mother who is in Class I is the sole legal 
representative of Padmanabha to the ex- 
clusion of claimants 2, and 4 
who are either the sisters or the brother 
of Padmanabha and who fall within 
Class II to the Schedule of the Hindu 
Succession Act. So, it is not disputed 
before us by Mr. Vittal Reo that the first 
claimant .is the legal representative of 
Padmanabha and therefore entitled to 
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compensation such as could be properly 
claimed by her in these proceedings.” 
In Krishnamma v. Alice Veigas, cs 
ACJ 366 (Mys)), the Mysore High Co 
itself eame to the conclusion that— 
PEAR ... the application as made 
in the form prescribed must be held, in 
the circumstances, to have been made on 
behalf of all the legal representatives of 
the deceased, and the observation made 
by the Claims Tribunal, even without 
raising an issue, that the claim petition 
has been made only on behalf of the 
widow, and not on behalf of her chil- 
dren, is not warranted.” 
This decision of the Mysore High Couré 
is a later decision than the decision in 
1966 ACJ 178 = (AIR 1967 Mys 11) 
(supra) to which a reference has been 
made earlier and which was relied upon 
by Shri Jhanvar. In Palani Ammal v, 
Safe Service Ltd., (1966 ACJ 19 (Mad) 3 
the Madras High Court held that— 


“The object of Section 110-A to Sea 
tion 110-F of the Motor Vehicles Act, 
1939, is to provide a cheaper and speedy 
remedy for recovery of compensation for 
injuries and death caused by the use of 
motor vehicles. No new right or even 
a new remedy has been created by these 
provisions. The forum alone has been 
changed. The provisions are merely 
procedural.” 

The Rajasthan High Court in State of 
Rajasthan v. Parwati Devi, (1966 ACJ 
123) = (AIR 1966 Raj 210) laid down 
that such suits were by virtue of the 
provisions of Section 1-A of the Fatal 
Accidents Act representative suits like 
suits’ under Order 1, Rule 8, Civil P. C. 
and all the persons for whose benefit 
they were filed should constructively be 
deemed to be parties to the suit. Simi- 
larly the High Court of Punjab in 
N. I. T. Co. Ltd. v. Amra Wati, (1966 
ACJ 165 (Punj)) held that in view of 
the provisions of the Fatal Accidents 
Act. 1855, an application filed by the 
widow was essentially a claim on behalf 
of all the legal representatives of the 
deceased and there was, therefore, no 
justification to exclude the compensation 
payable to the daughters. In a recenf 
decision of a Division Bench of this Cour 
in Chuharmal v. Haji Wali Mohammed, 
(1968 MPLJ 780). it was held that an 
application by father alone for compen- 
sation for death of his son is competent 
and that mother, even if not an appli- 
` cant originally, can on her death, be re- 
presented by her legal representatives. 
In our opinion. therefore, in the present 
ease the application for compensation 
filed by the father is competent as ff 
should be deemed to have been filed on 
behalf of the mother also. Thus the 
contention of the appellants about the 
maintainability of the application for 


Kasturilal v. Prabhakar (Oza J.) 


[Prs. 17-19] M. P. {51 


compensation has no force and must bel 
rejected. 


18. As regards the question of 
negligence, the evidence in the case dis« 
closes that the accident took place at a 
crossing of roads. It is established by 
evidence and is also not seriously 

puted that on the date of the accident 
the truck had no electric horn in order 
and also no bulb-horn fitted: It was 
suggested that the pressure-horn, which 
is known to create a very loud alarm, 
was blown. But there is no evidence to 
show that the pressure horn was blown. 
The road on which the truck was going 
was closed for heavy vehicular traffic, 
About this aspect of the matter, the 
evidence is no doubt not very clear. But 
that apart, the driver of the truck when 
he approaches a cross-road, has to take 
certain precautions. In this context, the 
question of speed is also material. Speed 
on a straight road may not be excessive. 
But at cross-roads sometimes even 8 
speed, which ordinarily would be nor- 
mal, proves to be excessive if at that 
speed it was not possible for the driver 
to control the vehicle in the event of 
any pedestrian or a vehicle crossing the 
road. In this context, not blowing the 
horn and entering the cross-roads with 
a speed at which it was not possible for 
the driver to control the vehicle would 
lead to an inference of rash and negli- 
gent driving on the part of the driver. 
It was contended at length that the ac- 
cident in the present case did not take 
place with collision on the front side of 
the truck. According to Shri Jhanvar the 
bicycle of Anilkumar collided against the 
side of the truck. He, therefore. contend- 
ed that such a collision could not have 
been contemplated by the driver. The 


photographs produced by the defence 
indicate the position where the cycle 
was lying beneath the truck. If the 


collision has taken place from the side, 
it does not appeal to reason as to how 
the bicycle came to be found ea 
the truck. The circumstances and 
situation of the place of accident, couple 
ed with the evidence on record, clearly 
show that the bicycle came in contact 
with the front part of the truck. In 
view of all these circumstances and the 
evidence on record, it is clear that the 
learned Tribunal was right in coming to 
the conclusion that the accident was a 
result of rash and negligent driving of 
the truck by the driver. 


19. So far as the question of 
compensation Is concerned, Shri 
var, learned counsel for the appellants, 
placed before us various decisions where 
different amounts of compensation were 
awarded in cases of accidents to children 
of various ages. Some decisions have 
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also been cited by the respondents on 
this question. But it cannot be disputed 
that on the question of quantum = 
compensation, precedents can hardly be 

of any assistance. Each case has to be 
decided on its own particular facts and 
circumstances and no hard and fast 
rule can be laid down for determining 
the quantum of compensation that can 
be awarded. In view of all the circum- 
stances of the case, the Claims Tribunal 
has come to certain conclusion on the 
question of the quantum of compensa~ 
tion. To us it appears that the amount 
of compensation awarded by the Tri- 
bunal is quie Teseone ble and cannot be 
interfered with 


. 20. For all these reasons, we have 
come to the conclusion that decision of 
the Claims Tribunal is correct and there 
is no reason to interfere with it. Con- 
sequently, this appeal is dismissed. The 
respondent No. 1 is entitled to the costs 
of this appeal. Counsel’s fee is fixed 
at Rs. 350/- if certified, 


21. In this appeal, on the basis 
of an agreement between the parties an 
order was passed on 30th April 1965 


directing the appellant No, 2 to deposit - 


an amount of Rs. 20,000/- in the State 
Bank of Indore, Siyagani Branch, Indore 
and get a bank-guarantee in Abed of 
the Motor Vehicles Claims ‘Tribunal, 
Indore. Now, as the appeal has been 
dismissed, the respandent No. 1 is entitl- 
ed to the claim decreed by the Tribunal. 
In these circumstances, the Claims Tri- 
taal is directed to get the decreed 
amount of compensation of Rs. 19,500/-, 
with interest on that amount from the 
date of deposit, fram the State Bank of 
Indore, Siyaganj Branch, Indore, paid to 
the respondent No. 1 out of the amount 
if deposited and if, after the satisfaction 
of the respondent No. Ts claim decreed 
by the Court, including the costs, any- 
thing remains in balance, the same be 
paid back to the appellant No. 2- who 

deposited the amount. 
Appeal dismissed, 
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Ramlal Puri, 
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Misc. Criminal Case No. 489 of 1970, 
D/- 24-12-1970. 

(A) Criminal E. C. (1898), S. 39-A 
— The Book “Agni Pareeksha” giving 
the Jain version of the Ramayan does 
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-within the meaning of S. 


. Applicant v. State of- 


A LR 


not contain any matter which can hurt 

the feelings of the Sanatani Hindus 

295-A, Penal 

Code and hence cannot be forfeited by 
the State Government under S. 99-A. 

(Para 16) 

The book gives an objective picture 


_of happenings in the remote- past with- 


out comment which is based on a bis- 
torical fact like the Jain version of 
Ramayan and such a book cannot come 
within the mischief of Section 295-A, 
Penal Code. (Para 16) 
The mere fact that the author could 
have used synonymous for certain words 
and he could have expressed the matter 
in milder terms is immaterial. ‘The test . 
that has to be applied in such cases is 
not that of an abnormal or hypersensi- 
tive man but that of an ordinary man 
of ordinary common sense and prudence. 
i (Para 23) - 

{B) Criminal P. C. (1898), S. $9-B 

— An institution which has sponsored 
the publication of a book which is 
forfeited under S. 99-A by the Govern- 
ment is a person interested and can 
challenge it by application under Sec- 
tion 99-B. (Para 13) 
(C) Criminal P. C. (1898), S. 99-B 

— Where a religious book is being for- 
feited by the Government under Sec- 
tion 99-A, the body owing allegiance to 
the particular sect or that cult is a per- 
son interested in seeing that his book 

is not forfeited on untenable grounds. 
(Paras 13, 30) 
Where a work of literary art is 
written and published every reader can~ 
not claim that he has a personal in- 
terest. Thus the interest should be sub- 
stantial and it is present in case of 
followers of the particular sect of a 
particular cult. (Para 13) - 
(D) Criminal P. C. (1898), S. 99-A 

== Where an order of forfeiture under 
the section has been passed on grounds 
that it offends Sec. 295-A, Penal Code 
the order can be upheld only on the 
grounds mentioned therein — The order 
cannot be upheld on ground that the 

book offends S. 153-A, Penal Code. 

(Paras 9, 34) 
(Œ) Criminal FP. C, (1898), S. 99-B 

m A single copy of a book is property 
and when the owner is deprived of it 
by the State Government under Sec- 
tion 99-A he can challenge the order 
under the section. (Para 30): 
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State of U. P. 33 
(1956) 59 Cal WN 495 = ILR 
(1957) 2 Cal 396, Arun Ranjan 
Ghose v. State of West Bengal 15 


A. K. Sen, B. R. Agrawal, M. 
Adhikari, K. K. Adhikari and N. C. Jain, 
for Applicant; K. A. Chitaley, Advocate 
General and K. K. Dubey, Govt. Advo~ 
cate, for State. 

TARE, J.:— This order shall a-so 
govern the disposal of all the cases men- 
tioned above. Shri Ramlal Puri is the 
Printer and Publisher of a book, 3y 
name, “Agni Pareeksha”, written dy 
Acharya Shri Tulsi, Head of the Tera- 
panthi school of Shwetambar Jain sect. 
The petitioner in the other connected 
case, namely, Misc. Criminal Case Mo. 
468 of 1970, is the Jain Shwetamkar 
Terapanthi Mahasabha, which had 
sponsored the publication of the book, 
An acknowledgment of that fact is made 
in the book itself. The petitioners in 
the last named petition namely Amer- 
chand and others are the followers of 
Jain religion belonging to the Terapanthi 
sect of Shwetambar cult. As followers 
of the said sect they claimed that thay 
have a right to read the book and to 
recite the poems on religlous occasions 
or even otherwise. 

2. These are petitions filed by 
three different sects of person claiming 
interest in the book, “Agni Parecksha” 
under Section 99-B of the Code of Cri- 
minal Procedure, wherein the order of 
the State Government, dated 28-9-1970, 
published in the ‘Madhya Pradesh 
Gazette, dated 28-9-1970, at page 166, 
passed under Section 99-A of the Code 
of Criminal Procedure, forfeiting to the 
Government all copies of the book “Agni 
Pareeksha”, is challenged on various 
grounds. Presently we shall have oc« 
casion to deal with those grounds. 

3. It may be appropriate at this 
stage to reproduce the entire Notifica- 
tion, which is as follows.— ; 

“Bhopal the 28th September, 197, 
No. 4581-6014-I-K-70, whereas it a> 
pears to the State Government that 
couplets finding place on pages 29, £3, 
38, 39, 43, 44 and 86 of the book named 
‘Agni Pariksha’ written by Shri Acharva 
Tulsi and published by Atmaram and 
Sons Delhi, Jullunder, Jaipur, Meers, 
Chandigarh are grossly offensive and 
provocative and contain matters which 
are deliberately and maliciously inten- 
ded to outrage the religious feelings f 


Sanathani Hindus by imsulting the rek- 


gion and religious beliefs of the said 
class and the publication of such matter 
is punishable under Section 295-A of the 
Indian Penal Code, 1860 (45 of 1860). 
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Now, therefore, in exercise of the 
powers conferred by Section 99-A of the 
Code of Criminal Procedure, 1898 (5 of 
1898), the State Government hereby 
declares every copy of the -said book 
‘Apni Pariksha’ to be forfeited to the 
Government of Madhya Pradesh.” 

4. The power of forfeiture of a 
newspaper or a book or any document 
is conferred by Section 99-A of the Code 
of Criminal Procedure, which is as 
follows:— i 

“S. 99-A. Power to declare certam 
publications forfeited, and to issue search 
warrants for the same. 

(1) Where— 

(a) any newspaper, or book as defin- 
ed in the Press and Registration of 
Books Act, 1867, or 

(b) any document, 

wherever printed, appears to the | 
State Government to contain any sedi- 
tious matter or any matter which, pro- 
motes or is intended to promote feelings 
of enmity or hatred between different 
classes of the citizens of India or which 
is deliberately and maliciously intended 
to outrage the religious feelings of any 
such class by insulting the religion or 
the religious beliefs of that class, that 
is to say, any matter the publication of 
which is punishable under Section 124-A 
r S. 153-A or S. 295-A of the Indian 
Penal Code, the State Government may, 
by notification in the official Gazette, 
stating the grounds of its opinion, dec- 
lare every copy of the issue of the news- 
paper containing such matter, and every 
copy of such book or other document 
to be forfeited to Government and there- 
upon any police officer may seize the 
same, wherever found in India, and any 
Magistrate may by warrant authorise 
any police-officer not below the rank of 
Sub-Inspector to enter upon and search 
for the same in any premises where any 
copy of such issue or any such book or 
other document may be or may be rea- 
sonably suspected to be. . 

(2) Ina sub-section (1) “document” 
includes also any painting, drawing or 
photograph, or other visible representa- 

ons. 


5e At this stage it is relevant fo 
note that the impugned Notification ap- 
pears to have been issued in exercise 
of power conferred by the Second Part 
of Section 99-A of the Code of Criminal 
Procedure, indicating that the impugned 
passages in the book ‘Agni Pareeksha’ 
at those pages would constitute an of- 
fence under Section 295-A of the Indian 
Penal Code. Therefore, we are concern- 
ed with the short question whether the 
said passages disclose the commission of 
such an offence. If is also relevant to 
note that the action regarding forfeiture 
was not taken by the respondent under 
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the First Part of Section 99-A of the 
Code of Criminal Procedure. 

6. On a perusal of the return 
filed on behalf of the respondent-State, 
we find that the State has tried to 
justify its action on the following 
grounds:— ' f 

“(a) For generations, in the hearts 
of the Hindus, Shri Ram and his consort 
Sita, were recognised as: incarnation of 

ishnu and Lakshmi. In matters of 
filial, fraternal and conjugal love, affec- 
tion and devotion and above all in the 
discharge of the duties as a Ruler, pre- 
pared to sacrifice any and every per- 
sonal pleasure, he set an ideal. Genera- 
tions have deified him and his consort.” 

7. The said book “Agni Pareek- 
sha” does not evidently treat Shri Ram 
and Sita as incarnation of Lord Vishnu 
and Goddess Lakshmi, but describes 
Shri Ram as a ‘Siddha Purush,’ which 
means, he was a man who had attained 
perfection and ultimate Nirvan. Simi- 
larly, Sita is described not as incarna- 
tion of Goddess Lakshmi, but as one of 
the 16 Maha Satis, who proved her 
virtues as an ideal woman by going 
through the ordeal of putting herself 
into fire. ere 

8. On behalf of the petitioners 
it is contended that the book is based 
on the Jain version of Ramayan, which 


treats Shri Ram as a ‘Siddha Purush’ . 


who attained Nirvan’ and not as incar- 
nation of Lord Vishnu. The Jain reli- 
gion does not believe in idolatry and 
as such, according to them, even Lord 
Mahavir was not an incarnation of God, 
but only a ‘Siddha Purush’, which 
means, a man attaining perfection, who 
ultimately attained Nirvan. Therefore, 
on behalf of the petitioners it was con- 
tended that there would be nothing ob- 
jectionable if the book is based on the 
Jain version of Ramayan and the peti- 
tioners are entitled to practice their re- 
ligious faith and to express their free 
opinion as per Art. 19 (1) (a) and- Arti- 
cle 25 (1) of the Constitution of India, 
which guarantee the right of free ex- 
pression and the right of freedom of 
religion. . 
9. The other ground of forfeiture 
is that rumours spread by members of 
the public and particularly the washer- 
man and washer-woman with respect to 
the aspersions cast on the character of 
Sita are couched in profane, vulger and 
fndecent language and the main ground 
on which action was taken is urged to 
be that on account of such couplets In 
the book, feelings of the Sanatani Hindus 
of Raipur were hurt, which resulted in 
large scale riots. In this connection we 
may observe that the justification given 
in the return would precisely be covera 
ed by the First Part of Section 99-A of 
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the Code of Criminal Procedure. But 
while passing the order of forfeiture, the 
respondent confined itself to the Second 
Part of the said section. For this reason 
we are unable to consider the back- 


- ground or the consequences that might 
- have ensued at Raipur, as they do not 


form part of the order of forfeiture, 
The only ground of forfeiture mentioned - 
in the order is that the said couplets 
those pages were deliberate and a 
cious attempt to outrage the religious 
feelings of Sanatani Hindus so as to con- 
stitute an ‘offence under Section 295-A 
of the Indian Penal Code. We propose 
to consider the grounds stated in the 
order alone and when . this fact was 
Pointed to the learned Advocate Gene- 
ral, he had to admit that the ground 
mentioned in the. impugned order is 
covered by the Second Part of S. 99-A, 
Criminal P. C. and that he will justify 
the respondent’s action on that ground, 
although in the return the ground as 
per First Part of the Section may have 
been mentioned. For this reason we 
asked the learned Advocate General to 
confine his arguments to the Second Part 
of. the said Section, which alone is the 
basis of the impugned order. 


“10. In these proceedings certain 
persons claiming to be Sanatani Hindus 
have filed applications for being per- 
mitted to intervene in support. of the 
action of the State Government. We, 
however, did nct think it necessary to 
allow them the luxury of filing a return, 
but’ we permitted them to contribute 
further to the arguments advanced by, 
the learned Advocate General with re 
ference to the precise question regard- 
ing the legality of the order. On that 
the learned counsel for the interveners 
stated that they had no further contri- 
bution to make, but they would justify 
the view of the Sanatani Hindus and 
assail the Jain version of Ramayan, 
which is a departure from the orthodox 
version of Ramayan as given by Valmiki, 
and for this reason they would attempt 
to justify the action of the State Gov- 
ernment in forfeiting the said book 
“Agni Pareeksha” When it was pointed 
to the learned counsel for interveners 
that the First Part of Sec. 99-A, Cri- 
minal P. C. or the facts and circum- 
stances relating to that Part cannot be 
considered in the present proceedings as 
the First Part is not the basis of the 
action taken by the State Government, 
the learned counsel conceded that their 
applications for being permitted to in- 
tervene might be dismissed and this 
Court might judge the legality or others 
wise of the action of the State Governs 
ment with reference to the Second Part 
of :Section 99-A, Criminal P.. C. Thus, 
giving of full hearing to the counsel fon 
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fnterveners was rendered unnecessary, 
although we afforded them an oppor- 


tunity to contribute to the discussion in 
the case, ve 

IL On behalf of the petitioners 
a rejoinder has been filed along with -he 
effidavits of five eminent men, who are 
educationists and men highly placed in 
the society, stating that they have gcne 
through the entire book, “Agni Parze- 
tsha” and that they do not find any- 
thing which will hurt the feelings of 
Sanatani Hindus. We have certainly 
high regard for the opinion of these 
eminent educationists and if necessary, 
we would certainly consider thir 
opinion in the shape of affidavits, if we 
are required to pronounce on the qu2s- 
tion whether the book “Agni Pareeksta” 
contains such matter which might hart 
the feelings of the Sanatani Hindus. Buf 
the precise question before this Berch 
äs whether the action of the respondent 
was justified on the ground stated in the 
impugned order and whether there is 
anything in the said book which might 
indicate the commission of an offerce 
under Section 295-A, of the Indian Pemal 
Code. 

12. Before proceeding with fhe 
discussion of the said question on merits, 
we think it appropriate to reprodtce 
Section 295-A, I. P. C., which is as 
follows:— 

“S. 295-A. Whoever, with deliberate 

and malicious intention of outraging the 
religious feelings of any class of citizens 
of India, by words, either spoken or 
written or by visible representations m- 
sults or attempts to insult the religion 
or the religious beliefs of that class, 
shall be punished with imprisonment of 
either description for a term which may 
extend to two years, or with fine, or 
with both.” 
What the Section requires is that there 
should be a deliberate and malicious in- 
tention of outraging the religious feel- 
ings of any class of citizens. We haye 
fo judge the instant question to ascer- 
fain whether the said ingredients are 
present, for the reasons given by tae 
respondent in the impugned order. 

13. On behalf of the respondent 

a preliminary objection was raised to 
the effect that the petitioners in Misc. 
Criminal Case No. 468 of 1970, and Misc. 
Cri. Case No. 464 of 1970, namely, 
Shri Jain Shwetamber Terapanthi Maha- 
gabha and Shri Amarchand and others, 
followers of the Jain religion, have no 
focus standi to file the present petitiors. 
However, it was conceded that R 


Puri, the Printer and Publisher of the 


book “Agni Pareeksha”, who is Pro 
prietor of Atmaram and Sons, would be 
a person having interest in the book 
and, therefore, his petition would be ten- 
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able. It was pointed out by the learn- 
ed Advocate General that a person hav- 
ing interest in a newspaper or a book 
alone would have the right of filing an 
application in the High Court under Sec- 
tion 99-B of the Code of Criminal Pro- 
cedure. We are of the view that an 
Institution which sponsored the 
publication of a book and as such the 
petitioner in Misc. Criminal Case No. 468 
of 1970, namely, Shri Jain Shwetamber 
Terapanthi Mahasabha, would be a per- 
son interested and this fact has been 
acknowledged in the book itself, where 
it has been mentioned that the book has 
been published. at the instance of the 
said Mahasabha. As regards the other 
petitioners, ‘Shri Amarchand and others, 
who are followers of the Terapanthi sect 
of Shwetambar Jain cult, we feel that 
they would also be persons interested, 
as in the instant case the book is a reli- 
gious book on one aspect of an incident 
of Ramayan and anybody owing allegi- 
ance to the particular sect of the said 
cult would certainly be a person interest- 
ed in seeing that his religious book ought 
not to be forfeited on untenable grounds. 
We may observe that this test may not 
be applicable to many other kinds of 
books, say, where a work of literary art 
is written and published, every reader 
cannot claim that he has a personal 
interest. But the interest, in our opinion, 
ought to be substantial, which is present 
in case of followers of the particular 
sect of a particular cult. For this reason! 
we are of the view that the other two 
connected petitions are perfectly tenable 
and they cannot be dismissed on the 
ground that the petitioners have no in- 
terest in the book, “Agni Pareeksha”, 


14. Shri A. K. Sen, learned coun- 
sel for the petitioners, took us not only 
through the alleged objectionable pas- 
“Agni Pareeksha” at 
the pages mentioned in the Notification, 
but also traced out the history of the 

ayan as given by different authors 
and the different versions which vary 
from each other in certain particulars. 
He also produced for our perusal a book, 
by name, “Ram Katha” written by Rev. 
Father Quamil Bulke, who conducted re- 
search in the Allahabad University and 
obtained the degree of Doctor of Philo- 
sophy and who is Head of the Hindi 
Department in Saint Xavier College, 
Ranchi. He also produced before us the 
Ramayan written by Shri C. Rajagopala- 
chari and the Ramayan written by Shri 
S. L. N. Simha—both books edited by 
Shri K. M. Munshi and Shri R. R. 
Diwakar. He also pointed out that there 
have been different versions of Ramayan ` 
and the Jain version of Ramayan has 
been in existence as a historical fact 
coming from Lord Mahavir, which was 
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carried through ‘Shruties’, that is, narra- 
tion by father to son, for ‘generations and 
the Jain Ramayans written as early as 
the First Century, the Seventeenth 
Century and so on. It was pointed out 
that the book, “Agni ‘Pareeksha” is based 
on the Jain version of Ramayan. He 
also pointed out that there are different 
versions of Ramayan, such as the Jain 
version, the Rajasthani version, the 
Tamil Version, the Ceylonese version, 
the Valmiki version, the Tulsidas ver- 
sion, the Kashmiri version and last but 
not the least the Indonesian version, 
which differ from each other regarding 
certain details. In the Jain version, 
Shri Ram is not taken to be an incarna- 
tion of God, nor Sita, an incarnation of 
Goddess Lakshmi. But Shri Ram is 
taken to be a ‘Siddha Purush’, whom 
Lord Mahavir admired very much. Simi- 
larly, Sita is taken to be one of the 16 
Mahasatis of India. The Jain version 
narrates that Shri Ram had more than 
one wife and Sita was the Pattrani, 
namely, the Head Queen. The incidents 
mentioned in the book, “Agni Pareeksha” 
are also mentioned in the Valmiki ver- 
sion of Ramayan as also in the other 
versions. He urged that these are not 
figments of imagination, but are based 
on historical facts and particularly on 
the Jain version of Ramayan. 


15. It was argued by Shri A. K. 
Sen that writing a religious book in the 
form of poetry on such a historical sub- 
` ject based on the religious beliefs of a 
particular sect cannot be considered to 
be objectionable from any point of view, 
Challenging the ground mentioned by 
the respondent in the impugned Notifica- 
tion the learned counsel urged that it 
was not a proper ground as contemplat- 
ed by Section 99-A -of the Code of Cri- 
minal Procedure, In this connection we 
might advert to the pronouncement of a 
Special Bench of the Calcutta High 
Court in Arun Ranjan Ghose v. The 
State of West Bengal, (1956) 59 Cal WN 
495. The learned Judges with reference 
to the grounds of forfeiture of a book 
entitled ‘Shaktishali Samaj, Part II’ 
written by Swami Satyanandji Saraswati 
observed that the offending passages, or 
portions or even their pages‘ should af 


least be indicated in the impugned order’ 


on the basis of which the State Govern- 
ment might be said to have formed its 
opinion leading to the forfeiture of .a 
book or a document. We may observe 
that in the impugned order in the pre- 
sent case, couplets appearing at certain 
pages have been mentioned as offending 
passages which might hurt the feelings 
of the Sanatani Hindus and which ac- 
cording to the State Government might 
indicate the cornissa of an offence 
under Section 295-A, I. P, C. For this 
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Teason we are of opinion that the im- 
pugned order cannot be said to be defec- 
tive. But it is also laid down in the- 
said Special Bench case that if the High 
Court is not satisfied about the existence 
of the said ground on merits; in that 
event, it is open to the High Court to 
set aside the order of forfeiture. It is 


the Satisfaction of the High Court which 


is material to the effect that the grounds 
given by the State Government in an 
impugned order are valid grounds and 
that there was material before the State 
Government on the basis of which such 
a conclusion could be arrived at. As 
such, there can be no doubt that the 
High Court has the power of judicial. 
review regarding the action of the State 
Government in the matter of forfeiture 
of a book, This view of the Special 
Bench has later on been affirmed by 
their Lordships of the Supreme Cour? 
in Harnam Das v. State of Uttar 
Pradesh, AIR 1961 SC 1662, wherein 
their Lordships have laid down that if 
the High Court is not satisfied about the 
existence of a valid ground in an im- 
pugned order of forfeiture, it becomes 
the duty of the High Court to set aside 
the order of forfeiture. However, if 
the High Court be satisfied about the 


` existence of a valid ground in the matter 


of forfeiture of a book or a document, . 
in that event only the High Court might 
uphold the action of the State Govern~ 
ment. 

16. So far as -the suggestion of 
Shri Sen is concerned that this Cour® 
should confine itself to the ground men- 
tioned in the impugned order, we are 
perfectly in agreement with that sugges~ 
tion: and, therefore, we propose to con- 
Ta the material question whether there 

in the book, “Agni Par- 
ecksha”, which would constitute an off« 
ence under Section 295-A, L P. C. which 
might be said to hurt the feelings of 
the Sanatani Hindus. We might further 
observe that if the book gives an objec= 
tive picture of the happenings in the 
remote past without comment, which is 
based on a historical fact like the Jain 
version of Ramayan, we would be re- 
luctant to hold that such a work comes 
wi the mischief of Section 295-A, 
I. P. C and consequently, such a book 
could evidently not be forfeited by the 
respondent under Section 99-A, Cri- 
minal P. C. 


17. Then we may examine the 
contents of the book, “Agni Pareeksha™. 
Tt fis a book written in poetry by 
Acharya Shri Tulsi, Head of the Tera- 
panthi sect of Shwetambar Jain cult, In 
the editorial introduction a reference fs 
made to the various versions of the 
Ramayan and the difference between the 
Jain version of Ramayan and the other 
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versions is pointed out. It is also pointed 
out that where the great author, Skri 
Maithilisharan Gupta in his book “Saket” 
ended his epic upon the return.of Shri 
Ram to Ayodhya, the book of Acharya 
Shri Tulsi, the “Agni Pareeksha”, stats 
from that very stage. The book is divid~ 
ed into eight different Chapters. The 
first Chapter is titled as ‘Subhagaman’, 
which means the welcome back of Suri 
Ram to Ayodhya. The second Chapter 
is titled as ‘Shadyantra’, which means 
conspiracy. Most of the alleged objec~ 
tionable couplets are said to be from 
this Chapter. The author describes the 
conspiracy made by the co-wives of Shri 
Ram in order to spread rumours against 
the character of Sita on account of te 
fact that she had been captive of tne 
demon ‘Ravan’ for six months. The 
third Chapter is named ‘Parityag’, which 
means Shri Ram forsook Sita on account 
of the said wild rumours regarding her 


which indicates a sort of 
repentance. The fifth Chapter is titled 
as ‘Pratishodh’, which means a feeling 
of revenge. The sixth Chapter is titled 
as ‘Milan’, which means the re-unicn. 
The seventh - Chapter is named ‘Agni? 
Pareeksha’, which means the going 
through the ordeal of entering in fire 
and the last Chapter is named- as 
‘Prashasti’, which conveys the feelings of 
the author towards the Mahasati Sita 
and Siddha Purush Shri Ram. This is 
the general scheme of the book, “Agni? 
Pareeksha.” 

18. Then we might examine tie 
alleged objectionable passages mentioned 
in the impugned order. Page 29 is cons 
tained in Chapter 2, relating to coz- 
spiracy of the other wives of Shri Ram, 
who were jealous of Sita as the Head 
Queen. They started spreading wiid 
rumours against her character and also 
manoeuvred to get a drawing of the feet 
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20. At pages 38 and 39 of the 
book the rumour-mongers of Ayodhya 
are shown to be wondering as to how 
such things could be done by members 
of Royal. family. They are also said to 
have expressed their opinion that her 
relations with ‘Ravan’ must have been 
improper and that she could not be con~ 
sidered to be a Mahasati, but she was a 
fallen woman assuming the role of a 
Mahasati. The words used at page 38 


are as follows:—“‘ gear ga arg Fat, Heer 
eri dat 2 ”, thereby meaning that 


times have changed and a fallen woman 
has become the Head Queen. À 

21. At page 43 of the book, the 
dialogue between a washerman and his 
wife is reproduced: The washerman 
asked his wife as to where she had been 
and he refused to take her back in the 
house as he suspected her character. 


although she had been in ‘Ravan’s’ capti- 
vity for such a long time. The washer- 
man asked his wife not to compare him 
with Shri Ram and he would not allow 
her to enter the house despite anything. 
22. The last objectionable portion 

is said to be at page 86 of the book, 
wherein the following words have been 
used: “aar a ai at gaat, =», thereby 
suggesting that Sita was not so 
mean-minded. I am definitely `of the 
view that the said passages cannot be 
- Just taken out of the context. But they 
have to be read in a sequence. They 
merely depict some objective facts .which 
might be existing then in the shape of 
a conspiracy by some residents of the 
Royal palace, who got wild rumours 
spread against the character of Sita. The 
author has not expressed any opinion 
or comment of his in the said stanzas. 
However, he has volunteered his opinion 


of ‘Ravan’ drawn- by- Sita- They pút that and comments in Chapter 7, named as 


drawing at a place where it could easily 
be seen by Shri Ram -and they got it 
conveyed to Shri Ram that Sita was 
daily worshipping the feet of ‘Ravan’. 


19. The other objectionable pot- 
tion is said to be on page 33, wherein it 
is said that rumour-mongers in Ayodhra 
started casting aspersions on the chara« 
cter of Sita as she had been a captive 
of ‘Ravan’ for six months. Therefore, 
how could anybody believe that she was 
still chaste and pure, because ‘Ravar’s 
heart would be after winning her over 
and she was the subject of his evil im- 
tentions. ‘Ravan’ had taken her alone m 
his aeroplane, ‘Pushpak’ and he wowd 
try to entertain his mind by being with 
her alone in a garden. Under such ci-= 
cumstances, the rumour-mongers doubted 
if she could remain chaste. 


‘Agni Pareeksha’, wherein he has paid 
highest compliments to Sita as Mother 
of the and as a Mahasati, who 
gave proof of the strength of a most. 
pious woman. Similarly, the author has 
paid high compliments to Shri Ram af 
the end of the said Chapter, 

23. According fo the State Gove- 
ernment. the couplets at the said pages 
are grossly offensive and provocative and 
contain matters which are deliberately 
and maliciously intended to outrage the 
religious feelings of the Sanatani Hindus 
so as to constitute an offence under Sec 
‘tion 295-A, I. P. C. I am unable fo 
gather any such grossly offensive and 
provocative matter, nor am I able fo 
visualize any deliberate and malicious 
intention on the part of the author fo 
outrage the religious feelings of the 
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Sanathani Hindus. The ingredients of 
an offence under Section 295-A, I. P. C. 
{which has been reproduced above) are 
the same, namely, there should be a 
deliberate and malicious intention of 
outraging the religious feelings of any 

of citizens. The mere fact that the 
learned author used such words as 
Kulta’ or ‘Duracharini’? with reference to 
Sita not as his comment, but as the ac- 
eusations of the conspirators and the 
rumour-mongers, that cannot by it- 
self establish his intention as cont- 
emplated by S. 295-A, I. P. C. It may 
be that there may be other synonyms 
for such words or that they may be ex- 
pressible in milder terms. But I am 
unable to hold that any such grossly 
offensive and provocative matter is 
contained in those couplets. I may fur- 
ther observe that the test that is to be 
applied to such cases is not that of an 
abnormal or hypersensitive man, but 
that of an ordinary man of ordinary 
common-sense and prudence. 

- 24, The learned Advocate Gene- 
ral fairly conceded that the author of 
the book, “Agni Pareeksha” would cer- 
tainly have the fundamental right of 
practising his- religious faith. But the 
attempt in giving the Jain version of 
the Ramayan was proselytisation and, 
therefore, the book ought to be consider- 
ed to be objectionable. Even if it were 
to be assumed that the motive of Jain 
version of the Ramayan might be pro- 
selytisation, but that by itself cannot be 
considered to be objectionable. I may 
observe that Hindu religion has been 
tolerant from ages so as to assimilate 
different sects and different cults and I 
feel that the impugned order of the 
State Government can he said to be 
justified only if the book, “Agni Paree- 
ksha” comes within the mischief of Sec- 
tion- 295-A, I. P. C. and not otherwise. 


I am not concerned- with tne- question. 


as to what version is correct historical- 
ly. People may have their own views 
and it cannot be denied that there have 
been different versions of Ramayan 
through the ages which have been pre- 
vailing at least for more than 2500 years 
and it may be that different people 
might give a version which might suit 
their purpose. But a propagandist ver- 
sion, which does not come wi the 
mischief of the law, can in no case 
be considered to be objectionable. 

25. Under these circumstances, T 
am of the view that the order impugned 
deserves to be set aside on the short 
ground that the so-called ground given 
by the State for forfeiture of the book 
*Agni Pareeksha”. is not at all made out 
from the material on record. 

26. Consequently, I would sef 
aside the order of forfeiture with a fur- 
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fher direction that the copies of the book , 
forfeited be returned to the persons from 
whom they might have been seized. 

27. . In the result, these petitions 
succeed and are allowed, There shall, 
however, be no order as to costs. : 

SINGH, J.: 28. This order 
will govern the disposal of three appli- 
cations made under Section 99-B of the 
Code of Criminal Procedure, which have 
been registered as Miscellaneous Cri- 
minal Cases 464, 468 and 489 of 1970. 
The applicants by these applications 

Henge an order of the State Govern- 
ment dated September 28, 1970, made 
under Section 99-A of the Code forfeit- 
ing all copies of a book “Agni Pariksha”. 

29.. The impugned order reads as 
follows: i 

“No. 4581-6014-1-X-70 whereas it ap- 
pears to the State Government that 
couplets finding place on pages 29, 33, 
38, 39, 43, 44 and 86 of the book named 
‘Agni Pariksha’ written by Shri Acharya 
Tulsi and published by Atmaram and 
Sons, Delhi, Jullunder, Jaipur, Meerut,- 
Chandigarh are grossly offensive and 
provocative and contain matters which 
are deliberately, and maliciously intend- 
ed to outrage the religious. feelings of 
Sanathani Hindus by insulting the reli- 
gion and religious belief of the said class 
and the publication of such matters is 
punishable under Section 295-A of the 
Indian Penal Code, 1860 (45 of 1860). 

Now, therefore, In exercise of the 
powers conferred by Section 99-A of 
the Code of Criminal Procedure, 1898 
(5 of 1898), the said Government hereby 
declares every copy of the said book 
‘Agni Pariksha” to be forfeited to the 
Government of Madhya Pradesh.” : 

30. The learned Advocate Gene- 
ral: who appeared for the State raised a 


-preliminary objection as to the maintain- 


ability of the applications on the ground 


that the applicants- did. not have suffi- 


cient interest in the book to entitle them 
to apply under Section 99-B to challenge 
the order of forfeiture. It is, therefore, 
necessary to see what interest the dif 
ferent applicants claim in the book. 


- The applicants in Miscellaneous Cri- 
minal Case No. 464 of 1970 are four in- 
dividuals who belong to the Terapanthi 
sect of Swetamber Jains. They claim 
that the book “Agni Pariksha” is a part 
of Jain devotional literature which they 
used to read for their moral uplift and 
as a part of the practice of their religion. 
Their grievance is that the order of for- 
feiture deprives them of their right to 
purchase the book and to read it in the 
company of their family and friends and 
thereby violates their fundamental right 
under Art. 25 of the Constitution. In 
an affidavit that was filed as a rejoinder, 
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the applicants further state that they 
own and possess a copy each of the bcok 
and those copies have become liable to 
confiscation by the impugned order. They 
submit that the order also violates their 
fundamental rights under Arts. 19 {1) 
(c) and 19 (1) (£) of the Constitution 


The applicant in Miscellaneous Cri- 
minal Case No. 468 of 1970 is a register- 
ed society bearing the name “Shri Jzin 
Shwetamber Terapanthi Mahasabha”. 
One of the objects of the society is to 
safeguard the rights and interests of 
the Jain Shwetamber Terapanthi Orcer 
and the society claims to represent the 
entire community of Terapanthi Jains 
whose fundamental rights under Art. 25 
of the Constitution are alleged to have 
been violated by the impugned order. 


The applicant in Miscellaneous C-i- 
minal Case No. 489 of 1970 is one Ram- 
lal Puri who is the ‘“Sanchalak” of 
Atmaram and Sons, and is the publisher 
of the book “Agni Pariksha”, The a>- 
plicant claims that the book is a high- 
class literary work and its forfeiture kas 
violated the’ applicant’s fundamenial 
right under Art. 19 of the Constituticn. 
It may be incidentally mentioned tkat 
the copyright in the book is held dy 
Atmaram and Sons of which the app4- 
cant is the Sanchalak. 


In terms of Section 99-B “any per- 
son having any interest in any book in 
respect of which an order of forfeiture 
has been made” has been given the right 
to apply to set aside the order. It ap- 
pears clear that the applicant in Misc. 

Criminal Case No. 489 of 1970 being 
publisher of the book must be held to 
have enough interest in the book to er- 
able him to challenge the order of fot- 
feiture. The learned Advocate General 
also accepted that the publisher of the 
book will have in any case. the right to 
challenge the order. As regards the a> 
plicants In Misc. Criminal Case No. 454 
of 1970, the fact that they own and pœ- 
sess one copy each of the book of which 
they will be deprived because of the 
order gives them also sufficient interest 
to challenge the order of forfeiture. 
Even one copy of a book is property and 
deprivation of that property by an order 
of the State must enable the owner 
thereof to challenge the order. These 
applicants also claim that the book foz- 
feited is a religious book which is reed 
by them as part of the practice of their 
religion. If this claim be correct, it mey 
furnish additional ground to enable the 
applicants to challenge the order; but 
it is not necessary to consider as 
pect, as deprivation of property in the 
copies of the book possessed by them is 
enough to sustain their 
Coming to the application In Mise. Cri» 
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minal Case No. 468 of 1970, the grounds 
of challenge to the order are the same 
as in the application in Misc. Criminal 
Case No. 464, which is being held as 
maintainable. In view of this, it is not 
necessary to consider whether the ap- 
plicant in Misc. Criminal Case No. 468 
of 1970, which is a registered society 
claiming to represent the entire com- 
munity of Terapanthi Jains, has sufficient 
interest to maintain the application to 
_set aside the order. 


‘ 31. The book “Agni Pariksha” 
‘deals with the story of Rama after his 


return to Ayodhya from Lanka. The 
book is divided into eight cantos. The 
first is entitled “Shubhagaman” and 


depicts the home coming of Rama, Sita 
and Li an and the See 
Rama as the King of Ayodhya. 
second canto bears the title “Shade 
yantra”. The story told in this part is 
that other wives of Rama being jealous 
of Sita conspired to spread scandals 
against Sita. As the offending couplets 
mainly occur in this canto, it shall be 
mentioned in more detail later. The 
third canto is headed as ‘“Parityag” in 
which Rama forsakes Sita in deference 
to public opinion. Kritantmukh, a Gene- 
ral of Rama, leaves Sita in a forest. In 
the fourth canto “Anutap” Sita finds 
shelter in Punderikpur whose king Vaj- 
rajunga treats her as his sister. Rama 
repents over his mistake in forsaking 
Sita and goes to forest to bring her back 
but is unable to find her. The next canto 
“Pratishodha” tells the birth of Lava and 
Kush and their marriage. When they 
come to know about their parentage and 
the forsaking by Rama of Sita on false. 
charges, they decide to take revenge and 
fight Rama. The sixth canto “Milan” 
describes the battle between Rama 
an and Lava, Kush and their 
reconciliation. In the seventh canto 
“Agni Pariksha” Sita performs the fire 
ordeal and proves her purity.. The 
moment she enters the fire it becomes 
water and everyone begins to sing her 
praise as Mahasati. Soon after the water 
begins to spread and rise which makes 
the onlookers panicky. They feel that 
their suffering is because of the fact that 
they had earlier spread scandals againsf 
a Mahasati In despair they pray Sita 


for mercy calling her Sita-Mata, 
Jagdambe (mother of the Universe), 
Mahasati, Ma and Pativrata. Moved by, 


the prayers Sita controls the flood; water 
recedes and all become happy.. Rama 
with all his family members offers res- 
pects. Narad Munf also arrives and of- 
fers his prayers. In the last canfo 
“Prashasti” the author states that he has 
depicted the story of Agni? Pariksha 
which is known throughout the country, 
in different forms and that he has select» 
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ed the proper story which has ,been put 
in form of poetry. He also describes 
how he got the idea to compose the book 
and how he completed it, 


32. In terms of the impugned 
notification “the couplets finding place on 
pages 29, 33, 38, 39, 44 and 46 of- the 
book” are grossly offensive and provoca- 
tive and contain matters which are deli- 
berately and maliciously intended’ to 
outrage the religious feelings of Sana- 
fani Hindus, 


Pages 29 to 44 fall within canto 2 
“Shadyantra” or conspiracy. In canto 2, 
as already noticed, other Ranis of Rama 
being jealous of Sita hatch up a con- 
spiracy to defame her. They request 
Sita to draw the face of Ravan. Sita 
explains that as she never looked at 
Ravan’s face, it was not possible for her 
to draw his face. Request is then made 
to her for drawing the feet of Ravan. 
Again Sita protests that though she did 
see the feet of Ravan, she never saw 
them carefully; but when pressed again 
and again, she draws Ravan’s feet. The 
drawing is then taken away by the 
Ranis. This is the story upto page 28 
in the book. At page 29, the conspirat- 
ing Ranis then arranged drawing in such 
a manner as if it was being worshipped 
and when Rama, being surprised, asks 
as to why the drawing of Ravan’s feet 
was kept there, the Ranis reply that they 
do not know why it was kept there, for 
if was the work of Sita who- daily 
worshipped the feet. Rama does not af 


all believe this and he scolds the Ranis.: 


The Ranis thus initially fail in their 
attempt and are insulted, but they do 
not admit defeat. Through their maids 
they spread the scandal in every house 
that Sita daily worshipped Ravan's feet. 
The Ranis also influence the servants 
employed by Rama whose duty is to 
convey to him the news of the town. 
At page 33 the servants relate to Rama 
the scandals they hear about Sita-in the 
town. The scandals mentioned are that 
people have no faith in the purity of 
Sita as she lived for six months in Lanka 
and Ravan used to take her alone in 
Pushpak to lonely places and gardens 
and Sita must not have been spared her 
purity. Rama then himself decides to 
father the news and takes a round of 
the town. At page 38, he hears what 
an old woman is saying to her family 
members; at page 39, he hears what old 
men are saying; at page 40, he hears 
what young men are saying and at 
page 44, he hears the dialogue between 

erman and his wife. The couplets 
finding place at pages 33, 38, 39 and 44 
recite in somewhat unrestrained manner 
the scandals current in the town that 
Rama hears from his, servants, old 


[Prs. 31-33] Ramlal v. State- (FB) (Singh J.) 
“woman, 


A. I. R. 
old-men, young-man and ` 
washerman. 

Page 86 occurs in canto “Paritap” 
or Anguish. Kritantmukh returns after 
leaving Sita in the forest and narrates 
to Rama what Sita had asked him to 
convey. At page 86, amongst other 
things. he states that Sita has been ask- 
ing as to why Rama committed breach 
of faith and whatever he had to say he 
should have said frankly to her and that 
she was not so base as to deserve this 


33. The main question in these 
applications is, whether the couplets 

ing place at the pages mentioned in 
the impugned notification constitute such 
matter which is deliberately and malici- 
ously intended to outrage the religious 
feelings of Sanatani i 
words, whether they constitute such 
matter the publication of which is puni- 
shable under Section 295-A of the Penal 
Code. The couplets refer to the scandals 
spread by the conspirating Ranis that 
became current in the town of Ayodhya. 
The language put in the mouth of scan- 
dal-mongers is somewhat indecent and 
vulgar. The narration of scandals covers 
nearly twelve pages in canto 2. Thus, it 
can be said that the story of rumours 
against Sita is not couched in language 
of restraint. But from this it does not 
follow that the offending couplets were 
composed and put in the book by the 
author deliberately and maliciously to 
outrage the religious feelings of Sanatani 
Hindus. The author in unambiguous 
words at pages 30 and 31 condemns the 
conduct of the Ranis and tells that the 
scandals were false. In seventh canto, 
where the story of fire ordeal is told, 
Sita: establishes her purity before the © 
public of Ayodhya, prayers are offered to 
her and here she is referred as Maha- 
sati, Sita Mata, Jagdambe and Pativrata, 
For forming a conclusion as to the in- 


‘tention of the author the couplets can- 


not be read in isolation. Read in the 
context of the entire story told in the 
book, it is difficult to hold that the 
author, though somewhat wanting in res- 
traint or delicacy in depicting that part 
of the story which deals with scandals, 
deliberately and maliciously intended to 
outrage the religious feelings of Sanatani 
Hindus. In this connection reference 
may be usefully made to Ramji Lal v. 
State of U. P., AIR 1957 SC 620 at p. 
623 where explaining the content of Sec- 
tion 295-A of the Penal Code S, R. Das, 
C. J., observed as follows: 

“S. 295 A does not penalise any and 
every act of insult to or attempt to in- 
sult the religion or the religious beliefs 
of aclass ofcitizens butit penalises only 
those acts of insults to or those varieties 
of attempts to insult the religion or the 


Hindus, in other ` 


T : 
1970 - 


religious beliefs of a class of citizens, 
which are perpetrated with the deli- 


berate and malicious ‘intention `of out- - 
cf that - 


raging - the religious.feelings - 
class. Insults to ‘religion offered- un- 
wittingly or 7 
deliberate or‘ malicious intention t2. out- 
rage the religious “feelings of that class 
do not come within the section. F only 
punishes the ‘aggravated form of insult 
to religion when it is perpetrated with 
the deliberate and malicious intenton of 
cuteaging the religious feelings of that 
- Class.” nS thes 
Tested in the light of the aforesaid ob- 
servations, -the forfeiture of the book on 


_ the ground on which it is made cannot. 


be supported. . Indeed, the learned Ad- 
vocate General, who appeared for the 
State, conceded that it is so. ` : 
i - 34. The learned Advocate Gene- 
fal, however, argued that the book con- 
tains matter. which promotes feelings of 
< enmity or hatred between Jains and 
Hindus, and the publication of which is 
punishable under Section 153-A of the 
Penal Code. It was argued that for a 
publication to fall under Section 153-A 
it is not necessary that it should be in- 
tended to promote feelings of enmitz or 
‘hatred and it is enough if it promotes 
feelings of enmity or hatred. In this 
connection it was pointed out that the 
‚story as told in Agni Pariksha depicts 
Rama ‘and Sita as human beings, not as 
divine incarnations, that Rama is por- 
trayed as- having a-number of wives 
with human weaknesses and _ frailzies 
who attained salvation by becoming Jain 
and the scandals containing imputations 
against the character of Sita are such 
which per se would shock Hindu serti- 
ments. It is also pointed out by refar- 
ring to the events that took place at 
Raipur between August 16 and Novem- 
ber 8 that recitation of the book in 
public and discourses of the author given 
in public with reference to the book in 
fact led to promotion of feelings of 
haired between Hindus and Jains. 

This argument cannot be considered 
in these proceedings on the short grourd 
that the order of forfeiture passed Ly 
the State Governmént is not based cm 
the grounds urged by the learned Ac- 
voecate General or on the opinion thet 
the book, contains matter, the publication 
of. which is punishable under Sec. 153-A 
ofthe Penal Code. In AIR 1961 SC 1662 
the Supreme Court clearly laid down 
that an order of forfeiture passed under 
Section 99-A of the Code can be upheld 
only on the grounds mentioned in the 
order and High Court cannot. uphold 
the order on grounds not mentioned ir 
it. The learned Advocate General reali- 
sing this difficulty did not pursue 
point argued by him. ` ee 
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carelessly or without any. 


‘Code. 


the 


Ramat v. State (FB) (Singh J)” [Prs, 33-35] M. P, v6 


35. It was argued on behalf of 
the applicants that Jains did not believe 
in God -or in divine incarnations, that 
according to Jain beliefs Sita was a 
Mahasati and Rama was.a Mahapurush 
who attained ` salvation by becoming 
Jain, that- the ‘story told in “Agni Pari- 
ksha” was based on Jain Ramayan, that 
the book was a Jain religious book, that 


_dains like ‘others have the fundamental 


right under Art. 25 of the Constitution 
to profess, practise and propagate reli- 
gion, that as a part of their religion they 


~ have the fundamental right to read the 


books, that the book was written by a 
Terapanthi Jain Acharya for the read- 
ing and edification of Jains, and that it 
was never ‘intended even remotely to 
outrage the feelings of Sanatani Hindus. 

_ On the finding. reached that the 
order of forfeiture cannot be upheld on 
the ground mentioned in it, it`is not 
necessary to consider other arguments 
addressed on behalf of the applicants. It 
may, however, be mentioned that the 
fundamental right under Art” 25 of the 
Constitution to profess, practise and pro- 
pagate religion is expressly “subject to 
public order, morality and health.” The 
guarantee under Art. 25, therefore, does 
not take away the authority of the: State 


to legislate and aci for maintenance of > 


publie order and protection of morality 
and health of the community without 
which it would be impossible to exercise 
the fundamental right and the guaran- 
tee. of the right would itself become a 
mockery. Further, the question whether 
a particular practice forms part of reli«. 
gion professed by'a religious dendmina~« 
tion can be examined by Courts; it was 
thus held that the sacrifice of cow by 
Muslims on the Bakr-Id-Day was not a 
part of religion; M. H. Quareshi v. State 
of Bihar, AIR 1958 SC 731. The assér-~ 
tion, therefore that Jains have the right 
to read in public the book “Agni 
Pariksha” and to give public discourses 
on it as a practice forming part of their 
religion cannot be accepted simply be- 
cause the applicants assert that it is so 
and the question may have to be ex» 
amined in a préper case. For example, 
if some misguided Jains begin to recite 
in public day after day orly those pages 
of the book which contain scandals 
against Sita, it may. not be difficult to 
hold that the persons concerned are nof 
practising their religion but are doing 
such acts which are punishable under 
Sections 153-A and 29895-A of the Penal 
It has been well said. : 
“Tf, as is generally undersfood, one 
man’s right to swing his fists stops jus? 
short of where another man’s 
begins, a somewhat similar rule must be 
presumed to hold in the field of relia 
gious activities.” . 


nose ` 


i . = 


62 M. P. [Prs. 35-39] Caltex (India) ‘Ltd. v, Asst. Commr., S. T. 
represent Sanatani Hindus filed applica~. 


(Corwin, the Constitution and what 
Ttt means today, Indian Edition, p. .261). 
The sbove observations were made ‘in 
the context of religious freedom protect-. 


ed imder the American Constitution but, - 
they equally apply in the context of ` 
‘Right to freedom of religion kuarantegd: 


under our’ Constitution. 


36. 
plicants . also’ argued that the impugne 
notification, apart from mentioning cer- 
tain pages of the book, did not state the. 
grounds on which the opinion of the 
Government that the book was liable to 
forfeiture was based and this: defect also 


- made the order invalid. 


‘’ twofold:. 


- The conditions for exercise of the 
power of forfeiture under Section 99-A 
of the Code of Criminal Procedure are 
(1) that. it should. appear to` 
the State Government that. the book con- 
tains. matter the publication of which is 
punishable under Section.124-A or Sec- 
tion 153-A or S. 295-A of the Penal 
Code; and (2) that the grounds on which 
the- opinion of the. Government is based 


` should be stated in-the notification which 


. tioned in the 


- 


“support of the opinion formed .by the 


declares the forfeiture of the book. If 
the grounds :on which the opinion of 
the Government -is based are not men- 
‘notification, the second’ 
condition for the exercise of the power’ 
would be lacking and the order of for- 
feiture would be set aside; AIR 1961 SC 
1662. But it.does not appear to be 
necessary. that the offending passages 
should .all be reproduced in the notifica- 
tion or that the grounds or reasons in 


Government should be stated -in any 
particular form or in great detail. It 
will be sufficient if by reading the noti- 
fication a person interested in the book 
is able to understand the grounds on 
which the Government formed its 
opinion. Now, so far as the instant case 
is concerned, a reading of the impugn- 
ed order as a whole and the pages of 
the book mentioned in it clearly show 
that the opinion of the Government that 
the book. contained matter the publica- 
tion of which .was punishable under 
S. 295-A was based on the ground that 
the author of the -book had’ used inde- 
cent and unrestrained language in narrat- 
ing the scandals that were spread against 
the character of Sita who is worshipped 
as a divinity by Sanatani Hindus. Since 
the grounds on which the opinion of 
the Government was based could: be 
gathered by reading the notification and 
the pages of the book referred to in it,- 
it cannot be held that the grounds for 
the opinion were not recorded and the 
order was bad on that account. 


37. Before concluding, it may ` be 
mentioned that some persons claiming to 


. Learned ` cotinsel for ‘the an 


CO/DO/B106/71/VSSIC. - 


tions to. intervene in the proceedings. 


- They were heard but. the cases were not 


adjourned to’.enable?them to file written 
statements ‘to answer. the ‘applications. 
‘The object. of an order under Sec. 99-A. 
‘ef the Code is the maintenance of public 


order and ‘it is for “the State Govern- 
opinion on | 
d matters mentioned in the section ‘before 
In a - 


ment alone to form: the 
passing any order of forfeiture.’ 
proceeding taken under Section 99-B to 
set aside ‘the order of forfeiture, , the sole 
issue. before the Court is the correctness 
of the opinion of the Government and 


the grounds mentioned in the order in. 
- support 


of that opinion. Neither ‘the 
Court nor the State Government nor any 
one else can. supplement the opinion. or 
the grounds. mentioned in: the order, 
Having regard to the nature and scope 
of a proceeding under Section 99-B, 
is difficult, to hold that any. person. other: 
than the State Government, can -be heard 


- in support of the order. However, as 


the interveners’ were heard, it is not 
necessary to, say.. anything more. on this 
point. 

38. In the result, the applies Hons 
are allowed and the .order. of forfeiture 
err by the State Government is sef 
aside. . 


SEN, J.: - 39 T-have had the 


advantage ‘of reading the orders -propos~' 


ed to be delivered ‘by:. my' learned 
brothers, Tare and Singh, JJ. 

. I find myself in complete autteniand 
with the views ‘expressed by Singh, J. 
and’ would, for ‘the grounds .and :reasons 


. Stated by’ him, allow the applications and 
. Strike down the impugned notification. 


: Aplications allowed, 
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- BISHAMBHAR DAYAL, C. J. AND 
S. P. BHARGAVA J, 1 
Caltex (India) Ltd: Indore, Peti- 
tioner v. Assistant Commissioner of 
Sales Tax, Indore: Region, ‘Indore and 

another, Respondents. 


Misc. Petn. No. 373 of 1989, D/- fe 


42-1970. 
. (A) Contract Act (1872), S.: 72 — 
Right to relief under 'S. 72 extends to 


ALB 


a 


it 


money paid under mistake thinking that. 


it was due when in fact it was not due, 
16-STC 689 (SC), Bel: on. (Para 11) 


- (B) Limitation Act (1908), Art. 96 —= 
Article 96 applies to a suit for recovery 


of money paid under a mistake of law’ | 


and the starting point of limitation is‘ 


the - date when the mistake 


becomes’ 


. ease. 


x971 
known to the plaintiff.— (X-Ref: Limi- 


tation Act (1963),.Art. 24 read with See-- 
tion 17 (1). (c)) — Limitation Act, 1963 - 


by. Chitaley and: Rao, rath Edn. Rel. on 


(Paras 12, 13). 
226 - 


; (C) Constitution ` ‘of India, Art. 
s— The. period fixed by. Limitation Act 
within which a suit in a Civil. Court 
must. be brought can ordinarily be taken 
“BS reasonable: standard by which delay 


“jn seeking. remedy under Art. 226 can 


- be -measured.. ATR 1964 SC 1006 & 
- (1965).16 STC 689 (SC) & (1968) 22 STC 
524 (SC), Rel. on. (Paras 14 and 15) 


(D) Constitution of India,. 

— Discretionary remedy under Art. 226 

should not be refused ‘on’ the ground of 

availability - ‘of alternative remedy by way 

` of suit in a case 

without Jaches: sought relief under Arti- 

cle 226. (Paras 16-end 17) 

This question. “will have to be decid- 

ed on the facts and circumstances of each 

. -(Para 16) 

- Cases Referred: - ‘Chronological Pares 
(1970) AIR 1970 ‘SC 898: (V 57)= ~” 

1969 SCC 110, M/s; Tilokchand ` 


Motichand v. H. B. Munshi - i6 


(1968) 22 STC 524 (SC), Gill and — 
© Co. Pvt) Ltd. v.. Commercial 


Tax Officer Hyderabad-III ” WS 


(1968) 21 STC 360 = 1968 MPLJ 
463, Commr.. ‘of’ Sales 
, Madh. “Pra. iv., Girja -~ 
~ Sundarlal marie < y 
aoan -AIR 1967: SC 1758: (V 54)= 
STC 374, EETA of: "Madras y 
z E Nenill. and C 
(1965) 16 STC 1 Mad), Nandlal ie 
-and Coz: iv. State of Madras 8, 10, 


(1965) “6. STC 689 (SC), State of 

` r V. Aluminium Industries : 

1, 12. 15 

„0864 AIR 1964 sc 1006. Ta 51) = 

15 STC 450. State’ of „Madh. 
Pra. v: Bhailal Bhai’ ~». 

- (1959) AIR 1959 SC 135 (V 46) = ie 

1959 SCR 1350, Sales Tax Officer ` 


‘5, 14 


_v..Kanhaiyalal Mukundlal Saraf 11, 


' (1949) AIR: 1949 PC 297- (V 36)= 
-O 76 Ind App 244;. Shiva Prasad 
; Singh v. Srish Chandra Nandi -> UT 


R; K, Tankha, for Petitioner; K. :P. 
Munshi Government - Advora, for: Res- 
pondents. ` 


leading to: the filing ‘of this. writ petition 

may be. breifly. stated thus. .The peti- 
tioner, Caltex (India) Ltd.. Indore, is. a 
dealer registered under.- Section 7 of the 
~ Central Sales Tax Act, 1958. For the 
‘period: of assessment commencing from 
1-1-1963 to 31-12-1963 the petitioner -was 
assessed by the Assistant Commissioner 
of Sales- Tax, Indore, by his order dated 
‘30-10-1965. By the said order it was 


ee gee tee SES 
Caltex : (india)’ td. v. Asst. Cóm. 


Art. 226 | 


where the pe titioner, 


12, 15 | 


. Court: 
` AIR 1967 SC 1758) that it-was not: with- 
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determined that. the: „gross turn-over of. 
inter-State-. sales : was . Rs. | 2,69,675/=. . 
Along with his return the petitioner had 

furnished - declarations .- pertaining ‘to 
various sales of. motor spirit: and: lubri- 
cants amounting to Rs. .2,49,966/= in ©- 
form and claimed thet he was liable to 

be taxed`on the concessional rate at 2%. 

However, the Assistant Corimissioner of 
Sales ` ‘Tax rejected: the ‘assessee’s claim 

in respect of sales of Rs. 96,959/- made 
to M/s..G. Rai and: ‘Company, Jhansi; on 
the ‘ground that ‘the petitioner “is not 
entitled to claim a concessional rate at 
2% because the ‘C? forms issued by the 

purchaser covers more than one transac- 
tion- of .sale exceeding Rs. 5000/- and 
thus provision. of rule 8 of the M. P. 

Sales Tax (Central). Rules, 1957 is not 
complied with. ` Those will ‘be liable to . 
tax at the rate of 10%.” According to 
the petitioner, as a result of the rejec- ` 
tion of the said declarations, the assessee 
became liable to. pay an additional 


; ‘amount of Rs. 8965. 23. paise as sales tax. 


The; ‘entire tax assessed on .the petitioner 
was deposited on 9-12-1965. 

i ae . In the assessment proceedings, 
various contentions were raised on be- 


‘half of the petitioner but the proviso to 


R.. 8 of the M.. P. ‘Sales Tax (Central) 

Rules, 1957 which Teads as follows, was 
assumed to be a valid provision: In fact, 

the said provision could not: be challeng- 
ed as ultra vires before the sales tax 
authorities. 

Proviso to Rule 8: ; : 

“Provided that . no single Declara- 

tion shall cover more than one transac- 

tion of, sale, except in cases where’ the - 
total amount covered: by one. declaration 


. is-equal to or less than Rs. 5000/- or such 
``- other amount as the Commissioner, may; 


by a general order, notify in the official 3 
gazette.” - 4 

3. The corresponding rule of the 
Central Sales Tax (Madras) Rules 1957 
is 10(1).*It required that no single dec- ` 
laration:~ shall. cover more than -one 
transaction of sale °.........cccceeees It was, 
held: by, the Madras High Court in R. 
Nandlal and Co. wv. State of Madras, 


- (1965) 16 STC 1: (Mad) that the lower 


rate of assessment could not be denied 


.to the dealers on the basis of Rule 10 
(1) as it. prevailed in.the Madras State 
~ s where the; selling dealer. was found to 


BHARGAVA, Ss The - elect 


have complied with the ‘essential require- 
ment both under the: Act as well as the 
Rules framed thereunder in the matter 
of. supply of ‘C’: forms. 


4, An: appeal “was ` preferred’ 
against the said decision to the Supreme 
It:-held’ on 14-4-1967 (reported in 


in .the. ‘competence . of the State Autho- 
rities under Sections 13 (3) and 13 (4) 
of the Sestak Sales a Act to provide 


164 M. P. [Prs. 4-12] 


that a single declaration covering more 
_than one transaction shali not be made 


Their Lordships held that.such-a rule ` 


could only be framed by the Central 
Government “in exercise of the power 
‘under Secticn 13 (1). (d) which prescribes 
form: of declaration and “the” particulars 


to be contained- in: the declaration. In. 


the said view, Rule~10 (1) aforesaid was 


held to be: inconsistent with Section..13 


(1) (d) of the Central Sales Tax Act (see 
State of Madras v.'R.- Nandlal and, Co., 
AIR 1967 SC 1758). A ; ` 

5. Acter ~ of’ the 


the _ decision 


Supreme Court, the proviso to Rule 8 of | 


the M. P. Sales Tax (Central) Rules, 
1957, whick. we have quoted above in 
paragraph $ & of this order, was challeng- 
ed in the M. P. High Court. This Court 
by its decision ‘reported in Commr. of 


Sales Tax “Madhya Pradesh, Indore v:° 


Girja Prased Sunderlal of Satna, (1968) 


STC 360 (MP) held th id viso - 
a of) N , (Mad) immediately: after the said judge . 


to be unenforceable. - 


6. Tne petitioner thereafter Madé i 


an. application to. the “Commissioner , of 
Sales Tax on 15-10-1968 drawing atten- 


tion of the Commissioner’ to’ the deci- 
sion of the Supreme Court referred to. 


above anc claiming  refund~ of the 
amount of Rs, 8965.23 paise. The said ap- 
plication purported to have been made 
under Section 39 of the Act which ‘deals 
with the revisional powers of the - Com- 
missioner. 

Ta The Commissioner replied “to 
the petitioner’s application on. lith 
March 1969 and- rejected his demand for 
_ refund observing that “there is no case 


for taking up the.case in revision. You . 
kre have kept. the issue alive your=.. 


se 


g. The A “has, 
filed this writ petition claiming that-the 
order annexure ’-A made’ by the Assis- 
tant Commissioner of Sales Tax may be 
- quashed ir: so far as.it rejects the claim 
of the: petitioner for being: taxed :at a 
concessional rate of 2%. He has further 
‘prayed for a direction being given: to 
the respondents to refund the ‘item of 


tax illegally. realized from. ‘him on the. 


aforesaid- view. |... 


' 9 The contention of the earned” 
counsel for the ‘petitioner is ‘that as the. 
‘was assessed to tak on the. 
Act; 1908, 


petitioner 
basis of the proviso, to Rule 8 “which 
has been held to: be invalid and unen- 
forceable, the petitioner must ‘bé. held to 
have paid the: amount of - tax stated 
‘above under a. mistake- and he is entitl- 
ed to get it back as the respondents have 


no authority of law.ifor withholding ` ase i 


ment of the said amount. 

` 10. On the other hand, the cona 
tention advanced by the learned Gov- 
ernment Advocate is that the ‘impugned 


Caltex (India) Ltd. v. Asst. Commr., S.T 


: Art. 96 and time ` 
‘from the date when the'mistake becomes 


‘A. I. jA 


order of the Assistant Commissioner ofi ` 
‘Sales Tax was made on 30-10-1965 and 


payment of tax under the said order- was 
made on 9-12-1965...-That being the posi- 


.tion, if the. petitioner wanted to urge 
- that the tax had been illegally collected 


from it, the petitioner should have kept . 
his right alive by pursuing: the remedies 
which. are provided by the Sales Tax | 
Act and* failing that he should have filed . 
a suit within thtee years ‘of the date of’: 
payment and that not having done he is 
not entitled to invoke thé special ‘remedy, 
provided by Art. 226. It is urged that 
the said remedy should -be refused to 
the petitioner on the. ground of undue 
delay, the petition having been filed on 
5th August 1969. . It -was further urged ` 
that as the petitioner is a big company.’ 
having. its. Head Office at Madras, the 
petitioner must be saddled with the ` 
knowledge of the judgment . of the 
Madras High ‘Court in'’ (1965) 16 STC L 


ment was rendered, . 
: 11. + On these” ‘arguments, the first 


J wusstlen that. arises ‘for ‘consideration is 


as to whether the claim: of the petitioner 
would be barred by limitation if it were 
the subject-matter of a‘suit in the month 
of August 1969 when the -writ petition 
was filed. It is clear ‘that subject to 
the question of limitation, waiver and 
estoppel, money paid under mistake or 
coercion may be recovered under Sec- 
tion 72 of. ‘the Indian Contract Act. The 
right to relief under Section 72 extends 
to money paid under - mistake. of law; 
i.e. “mistake in thinking. that the money 
paid “was due when in fact it was not 
due” (see: Shiva’ Prasad. Singh v. ‘Srish 
Chandra Nandi, -76 Ind” App’ 244: at p. 


~. 254 = (ATR 1949 PC 297) & Sales. Taxi - 
therefore, 


Officer v. Kanhaiyalal Mukundlal Saraf, 


1959 SCR- 1350 at. pp. 1361, 1362= (AIR 
. 1959 SC 135 at pp. 141, 142). 


The same 
view was taken by the Supreme Court in 
the case of The State of: Kerala v: Alu- 
minium Industries Ltd., 


in the word ‘mistake’ in Section 72 of 
the Contract Act and. there- is no -ques-]. 
tion of .estoppel when. the mistake of 
law is common to -both- the assessee „and 


_the taxing authority.” 7 


12. Under the Indian Limitation 

a‘claim: for -relief. on the 
of mistake’ was governéd’ “by 
Commenced to ‘run 


ground 


known “to -the plaintiff. (See The State . 
of Madhya Pradesh v. Bhailal Bhai, 15 
STC 450 = (AIR ‘1964 SC 1006)°!and’ 
(1965).16 STC 689 (SC) (supra) ). In both 
these ` cases it was- held that “Art.- 96 
applied to a suit for recovery. of money 
paid under a mistake of law. Article 96 


(1965) 16 STC) 
689 (SC) where it was- held that “money 
‘paid under a mistake of law comes’ with- 
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*has been omitted in the new Limitation 
Act of 1963.. However, Section 17 (1) (o) 
of this new. Act: provides that in the case 
of a suit for relief from the consequ- 
ences of a mistake, the period of linita~ 
tion ‘shall not. begin to run until the 
plaintiff has ‘discovered the -mistake or 
could - with reasonable ` diligence kave. 
discovered it. | - 7 
13. The lema Government N 
vocate urged that under the new Limita- 
tion Act if the petitioner ‘was reqwred 
to bring-a suit, his suit would be gov- 
erned by -Art. 24, which provides a limi- 
tation of three years for money payzble . 
by the. ` defendant to the plaintiff for 
money received by the defendant, for 
the plaintiff’s suit, “and time is required. 
to. be reckoned when the money is re- 
ceived by the defendant. However, as 
this Article has to be read with Sec- 
tion 17, in our opinion the” result. would 
be the: same as that provided in the Act, 
of 1908. Article 96 was not retained as. 
it was not necessary in view of the pro- 
- vision made, in Section 17 and not; bë- 
cause a change in-law was desired . to 
be -effected (see Limitation “Act, 1963, by 
Chitaley ` and’ Rao, Fourth ~ “Edition, . at 
page 900, under the heading” “Suit for 
money paid under mistake. P) 


14. The next point for considera- 
tion is as to when can the petitioner be 
said to have acquired knowledge of -he 
fact that it- had paid the-amount of zax 
under a mistake of law. 
the. petitioner’s: knowledge -i;cannot be 
taken to a date earlier to- ‘the. date of zhe ` 
Supreme Court ‘ decision,: namely, 14-4-. 
1967 - (reported in“AIR 1967 SC 1758). In“ 


this connection- it is pertinent to note ` 


that in, the petition it has clearly been. 
averred that the petitioner came to know 
lof the decision of the M. P. High: Conrt = 
-Jin (1968) 21 STC. 360 (MP): only in: the 
month of. October 1968. In his applica- ' 
tion to the Commissioner which : was 
made. shortly, thereafter, the petitiorer 
has referred to the: decision of. the © 
Supreme Court: .There is nothing in the 
return to show as a fact. that the pezi- 
tioner got knowledge of the decision of 
the Madras High Court immediatdy 
after that- decision was rendered or at 
any time before the year-1967. Further, 
even if it were assumed for the saxe 
of argument that -the petitioner had 
knowledge of the decision-of the Madras 
High. Court. in (1965) 16°-STC. 1 (Mad) 
merely-:on the .basis of the-decision sf - 
the Madras High Court it could not make 
an application . to . the Sales ‘Tax Con- 
missioner or’ any. other : -authority ‘for 
refunding the tax. It could make ‘such. 
an application only~.when the relevant 
rule was struck down by the. Supreme 
Court, or by- this High Court: . If. the 
limitation - for- suit: is reckoned. tron 


Caltex (India). Ltd. v. Asst. Commr; S, T. [Prs. 12-15] 


In- our. opinion, . 
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either of these two dates, the claim will 
be well within time:when the writ peti- 
tion was filed. In this view, the ques- 
tion whether-.the suit filed within three 


-years from the date’ when‘ the mistake: 


became known’ to the petitioner is not of 
any -significance as admittedly the peti- 
tion is filed- within three-yyears from the 
date of the ..decision of the Supreme 
Court in“ AIR 1967 SC 1758.. We, there- 
fore, hold that the writ petition cannot 
e: dismissed merely on the ground of 
laches. Considering . the ground of re- 
lief urged in’ this petition it would not 
have served any purpose if the peti- 
tioner had Tesorted to remedies under 
the Act. 


15. - The- next . : question for con- 
sideration is as to whether the petitioner 
is entitled to any relief in this petition. 
In 15 STC 450 . (AIR 1964 SC 1006) 
it was held: i 


. “Where a es comes to the court 
for relief. under . Article: 226 on the al- 
legation that he has been assessed to tax . 


‘under a void legislation: and having paid 


it under a mistake is entitled to get it . 
back; the court, ‘if it finds that the as- 
sessment was void, being made under a 
void provision of law, and- the payment 
was made, by mistake, is: still not bound 
to exercise its. discretion’: directing re- 
payment. ‘Whether repayment should be ` 
ordered in the exercise of this discretion 
will depend in edch case on its‘own facts 
and circumstances. It is not easy nor is 
it desirable to lay down any rule for uni- 
versal-,application.. As a- general rule. if 
may be. ‘Stated that if there has been un- 
reasonable delay the court ought not 
ordinarily to lend its aid to a party by 
this extraordinary remedy of: mandamus. 
. Again, where even if there is: no such 


- delay the Government ‘or: the statutory 
_. authority. against whom the consequen- 


tial relief is prayed for raises a prima 
facie triable issue as. regards ‘the avail- 
ability of such relief on the merits: on 
the, grounds: like limitation the court 


-should ordinarily refuse to issue the writ 


of mandamus for such. payment. - 


` The maximum period fixed by. the 
Ledicleture as the time within which the 
` relief by a‘suit in a civil court must be 
brought may .ordinarily. be -taken .to be 
a reasonable standard.: by which delay 


in’ seeking -remedy. under Art.. 226 can 


be measured. ‘The court may, consider 
the delay unreasonable even if it is Jess 
than the period of: limitation prescribed 
for a civil action’ for the remedy, but - 
where the delay -is more than’ this 
period, it will almost always be proper 
for the court to hold that it is unreason~ 


-able.” 


The same view- was taken-by their Lord- 


ipe in (1965) 16 STC 689: (SC) and. Gill 


“966 M P. [Prs. 1-2]. M/s. N. Ganubhai v. Raipur Corpn. (B. Dayal C. J) 


and Co Pvt. Ltd. v.. Commercial Tax 
oo. Hyderabad-Hl, (1968) 22 STC- 524 
SC) 


ie. À 


‘their - Lordships. in!: M/s.  Tilokchand 
Motichand v. H. B, “Munshi, 1969. SCC 
110- = (AIR 1970- SC - 888) in: which - ‘the 
- majority view is- that even an applica- 
tion under. Art. 32 of the ‘Constitution 
could: be dismissed on the ground ‘of 
undue delay.. That question really. does 
not arise at in this case as it cannot 
be disputed: that the remedy. under Arti- 
cle 226 is discretionary: ` which only 
means that where there is avoidable 
delay in a-case and the delay affects the 
merits of the claim, the High Court may 
hold the party to be disentitled to in- 
voke its 


“|stances of each case. 
- 4% ° On consideration of the alore 
` said authorities and ‘circumstances of the 
case, we are. satisfied that it-is-not a 


ease in, which we should: insist that: the’ 


petitioner ‘should. seek’ the. relief: of: re- 
fund of ‘Rs. 8965.23 paise by instituting 
a suit, We are. clearly: of the opinion 
that the said amount is: being withheld 
from the petitioner without. any autho- 
rity, of law. We are further of the.view 
that as the writ: petition was’ filed with- 

in three years of the date when the mis- 

e became - 


to it. 


“18. In ‘the ‘result; “we quash ` that 


part of :the ‘order of thé: Assistant- Com- >» ill 
missioner of ‘Sales Tax, Indore, irade: on . 


30-10-1965, whereby he” rejected: the 
claim of: ‘the petitioner to concessional 
“rate being - charged for the 


sales at the rate of 10%. Wé: also. direct 
the respondents to refund’ ‘that ‘amount 
‘of tax to ‘the. petitioner ‘which -was 
deposited by: it in. pursuance of ‘the 
aforesaid direction.in excess of: the con- 
cessional - 
leave the .parties to bear their own costs: 
The security amount shall be refunded 
to the petitioner. 
: ee Writ petition: allowed. 
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411-1970, 





Cocora nese OU as a y 


: The: learned Government ‘Ad- ` 
vocate placed reliance ‘on the decision cf’ 


-ed constructions only. ` 


_ OF Cess, is made and is not met.. 


‘extraordinary jurisdiction. It- 
is. also clear that this question will have- 
. to be decided on ‘the facts and. circum: - 


‘known to the petitioner, | 
there is no- ground for. Ae relief 


ing to'the- 


sales - of ~,. ss 
Rs. 96959/-. and assessed the tax. on these > September” in_ the presence of a repre- . 


rate. of 2%. “We, however,” 


Petitioner © ‘Ve é 


Petn, No. 442- of "1970, Die 


ALR 


. (A) ‘Municipalities — M. P. Muanici-" 
pal Corporation Act {(23' of 1958), S. 372 
— The section gives a general power to 
authorised, officers to- conduct inspection ` 
and “valuation after entering into’ any 
premises for purposes necessary 
under the “Act — It is not restriéted to 
inspection and- valuation of -unauthoris~ 
(Para 3) 

` (By Municipalities — M..P, Munici- 
pal; Corporation Act (23 of 1956), S.`188 
—- The corporation cannot seize goods 
and: prevent the owner from using them 
as. he’ likes before a demand for a toll 


“(Para 4) 


R- ‘S. Dabir, for Petitioner; — .S. 


. Dharmadhikari, 'for. Respondents. 


f BISHAMBHAR ` DAYAL, c. 3. gii 
This petition is by.a firm carrying on 
business wit the municipal area of 
Raipur Corporation. ‘The Inspector of 
the. Corporation reported on. the. 8th 
September’ 1970 that the petitioner.“ firm 
is strongly suspected. to have imported 
a ‘large quantity of materials and, ‘placed 
them’ ‘in . its: godown . without’ paying 
octroi for the same, -As a result of this 
report, = the © respondént-Corporation on 
the lith September’ 1970 “locked ‘the 
godown of the petitioner as the petition- 
er didnot. agree“to allow inspection of 
the goods inside the godown. The peti- 
tioner ` wanted . three days’ time to give 
a reply. On‘. the 14th’ September- 1970 
the petitioner: “was informed that the in- 
spection -would be done on- the 15th. 
September: at 9 “a.m.. According to the 
petitioner, the’ officers of the Corporation 
egally'- broke open the: lock of the 
godown and: ransacked it;, while, accord- 
Corporation’s return, they 
entered. into - the godown on the 15th. . 


sentative of the firm and in his’ presence “ 
a list of-: the. materials.“placed in the 
godown: was ‘made and that no ransack- 
ing was done’ as alleged. The represen- 
tative. was ‘asked to produce receipts for 
the octroi ‘cess paid on the goods’ which 
was not done and consequently the goods 
were. after making a- list, handed over 
to the custody: of the petitioner: and it 


` was directed not: to deal with the pro: 
` perty till it produced’ its documents re- 


lating to the payment of octroi or, in 


T the alternative, the octroi. was assessed 


and :paid. It is stated `in`the return filed 
on behalf -of the Corporation: : 
` “No sooner the petitioner givés in- 


- formation about ‘payment ‘of octroi duty 


or-.makes payment. of: triple octroi duty 
under protest the petitioner will be 
allowed: to deal with ‘those goods.” 
2:- The’ contention - of- -learned 
counsel: for the petitioner is: that. under . 
the Municipal Corporation Act of this 
State the officers of the Corporation had 
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no power. to. enter into the godown of 
the petitioner for any purpose. and. ir any. 


‘ease, have no power to restrain the peti- . 
tioner from. dealing |with:-its goods ‘as it. 


liked’ The ‘contention of the. petitioner 
is. -that.the only right of the Corporation 
is to check-:the goods at the barrier and 
to realize “octroi.-duty thereon at that 
place. - If the- goods have. passed on and 
have entered: into the’ godown of the 
petitioner, the Corporation has no right 
any further either to check ig goods 
or to collect the octroi.. 


: 3. Learned counsel eppescing for 
the respondent- Corporation has relied 


upon Section 372 of the M. P. Munizipal . 
Corporation Act, 1956. as authorizing the 


Corporation to enter imto. the gocown 
for the purpose of inspection and assess- 


ment of the value of the articles import- : 


ed into the octroi limits ‘without paying 


octroi so that the duty could be colect-. 


ed. The relevant part of, ‘Section 372 
(1) reads as ‘follows:— 


eh “Any municipal - officer’ duly nies 
vised’ in this behalf....... i ees may, enter 
into or- upon: any premises, | with or 
without assistants or workmen, in order 
to make any inspection ... . valutior. or 
inquiry.........whi 
Act of by any rule or bye-law, made 
thereunder or which, in his - opinion 


it is necessary or expedient for.dnr of. 


the purposes. or in . pursuance -of. any 
of. the provisions of’ this Act or -of any 
such rule or’ hyeolaw:. to make or’ ex- 


ecute:” a 
© no, 2 =” 


This section: occurs in Part VIII, Chapter 


XXXIV. headed “General..provisions for 
the carrying ‘on of the municipal admi- 
nistration” and above Section 372 a sub- 
head “Powers of entry and inspection” 
occurs. Thus, this section gives a gene~ 
ral power. to the authorized officers to 
conduct inspection and valuation - acter 
entering into any premises for all the 
purposes necessary under the Act. The 
contention of learned ` 


petitioner that ‘this -section could be 


utilised only for the--purpose of inspect-. 


ing and valuing unauthorized construc- 
tions does not appear.to be-sound. We 


are, therefore, of opinion that the cfi- 


cers of the Corporation were within tkeir 


right in demanding: an inspection and if. 
it was refused, immediately to lock up. 
the godown so that the articles may. aot- 


be. removed. before inspection and -he 
right of inspection may not be frustrat- 
ed. -This section also authorises -he 
entry of the 
inspection of the articles placed ther>in 
and the making of a. list ‘thereof: 


4 ‘The further action on “behali 


of the alee however, of giving 


ch is authorised - by.. this - 


counsel for the 


Officers into the godown, | 


- M/s, N. Ganubhai v. Raipur Corpn. (B. Dayal C. J.) [Prs. 2-5] M. P. 467. 


the -articlés in the custody of the pet 
tioner with -a condition that it will not 
deal with the- articles is wholly unautho~ 


: rized. There is no ‘power in the Cor- 
poration to. ‘prevent’ the owner of- the 
‘goods from using: them~as he likes, 


Learned counsel appearing for the Cors 
poration: -relied upon’ Section 188 of the 
Act for’ this power, ' -It runs thus. i 


"188 (1) If any toll or cess on import 
is not ‘paid: on demand, the officer em- 
powered to collect the same may seize 
any article on which the cess on.im-~ 
ports is chargeable, or any. animal on 


. Which the toll is chargeable for any- part 
of the burden borne by such animal, of 


sufficient value to satisfy the demand. 


(9) “The Commissioner after the lapse 
of five days from the seizure and after 


‘the issue of a. proclamation fixing the 


time and place of sale, may cause any 
property so seized. or so much thereof 
as may be necessary, to be’sold by aue- 
tion to. satisfy the demand with the exa 
penses occasioned by the seizure, custody 
and sale thereof, unless the demand and 


expenses are in the meantime paid: 


Provided that, by. order of the Com: 
missioner, articles of a perishable nature 
which cannot be kept for five days 
‘without serious risk of damage may be 
sold after the lapse of such shorter ‘time 
as he may think proper having regard 
to the nature of the articles.” ; 
This section. ig applicable only where the 
officer empowered to collect any toll or 
cess makes: a demand: of any particular 
cess. If even after the demand is made; 
the demand is not met, then the oficeri 
can: seize the articles on which cess is 
chargeable. In the ‘present case, no 
demand has yet been made and the Cor- 
poration is nöt even certain whether any 
cess or toll is payable on these articles 
or not. It is still.asking the petitioner’ 


. to. prove whether the toll has been paid 


or not. ` In these circunistances, the Cor- 
poration ‘has no power to seize the goods 
and prevent the petitioner from using 
them . as it likes, `: . 


5. ~The result. hasta, -Ís’ that 
the petition iš. partly allowed and the 
supratnama under which : the: petitioner 
is restrained from ‘utilizing.the goods as 
it likes is quashed as being wholly with- 
out ‘jurisdiction. ‘The petitioner is not 
bound .by the same. . Parties will bear 
their own.: costs. The outstanding amoung: 
of security deposit shall be refunded to 
the Peutoners 


"Petition atowed. 
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S. B, BHARGAVA ce G. P. SINGH, JJ, 


Mst Shewanti Bhaurao Dongre, Ap- 
pellant . v. 
Respondent. . 
. - First’ Appeal : No. “66 of: "1969, Di- 
17-12- 1970 against Order, of B.: zi 
Dt, J. Chhindwara, D/- 3-7-1969 

Hindu Marriage Act (1955), sS. 12 (1) 
‘(a) — Impotency contemplated in this 
section does not signify sterility but con- 
templates incapacity to have normal 
sexual intercourse —. (Case law discus< 
sed). . +» (Para 3) 
=" Thus where the medical evidence 
did not show any incapacity of sexual 
intercourse on the part of the wife. the 
wife could not be considered ‘“impo- 
tent” merely because 
ovulation or menstruation. 


Cases Referred: . Chronological 
(1970) AIR 1970 SC -137 (V. 57)= 
1971-1 SCR 559, Digvijay. Singh 
v. Pratap Kumari 
. (1962). AIR _ 1962 Andh Pra 152. 
(V. 49) -1961 Andh -LT 682; 
My anient A AE v. eE 2,5 
(1957) AIR 1957 Mad 243 DE el 
T Rangaswami Ve Te dam- 


Paras 


mal 2, 
(1952) 1952-1 All ER 1194. = 96 
z- SJ 362, R. 

(1948) 1948 AG zj = 1947-2 AN 


ER 886, Baxter, v. Baxter : 
uea) 38 TLR 697 = 66 SJ 613, 


L. v. L. 
(1845). 1 Rob . Ecc 9. = 163: “ER 

1039, D. v. A. : 
. B. K Pandey, for ‘Appellee R. D, 
Hundikar, for Respondent. 

SINGH, J.: This is. an appeal under 
Section 28 of the Hindu Marriage Act 
against a decree of nullity by the Dis- 
trict Judge, Chhindwara. . 

2. The appellant Smt. Shewanti 
and the respondent Bhaurao were marri- 
ed sometime in 1963. They lived: to- 
gether till 1967.- On February 1, 1968, 
the husband made an application under 
Section 12 (1) (a) of the Hindu Marriage 
Act that the wife was impotent at the 
time of the marriage and continued to 
be so until the institution of the pro- 
ceeding.. The wife. denied the alleged 
impotency. The.. only witness examined 
in the case was Dr. (Miss) Philip; who 
had examined the wife. According ta 
her statement, Shewanti was suffering 
irom sterility and amenorrhoea. ie. no 
menstruation. She said that although 
she had given the necessary operative 
and medical treatment to Shewanti, there 
“was no sign of menstruation. For fura 
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Bhaurao Daulatrao Dongre, 


Ahuja 


: Was 


there: was no 


(Paras 1, aj- 


‘lity. 
=. word 


bs s o en 


A ALR, ; 


~ ther investigation, laparotomy was per- 


formed, which showed that the uterus. 
was normal, ‘but the right tube and-. 


` ovary were small and flat and ‘the. left 


tube: and ovary were. rudimentary; i-e. 
very small . just like -a streak. No 
ovarium tissue: was present:.on ithe left 
side. On this data, the. opinion of -the 
lady doctor was that Shewanti was - 
sterile, but it could not be said that she -- 
was impotent. The learned District 
Judge was of the opinion that in case of 
females potency. means: (i) development 
of internal and external genitals; and 


. (ii) ovulation and menstruation,:and as 


in Shewanti’s case the. second. element 
absent, she was impotent. In. 
support of his opinion the learned Dis- Ai 
trict Judge relied upon T. Rangaswami’ 

v. T, Arvindammal, AIR, .1957 Mad 243 


“and Venkateshwararao v. Nagamani, AIR 


1962 Andh Pra 151. 

. 3 Under Section. 12 of the Hindu 
Marriage Act’ a marriage with a person 
who. is impoterit.at the. time of the mar- 
riage and.continues to be so is, voidable 
and, can be annulled by a decree: of nul- 
In our ‘opinion, by- the use: of the; 

“impotent”? the legislature did not 
intend to bring in the idea of sterility 


- or incapability of conception; impotency 


here signifies incapacity to consummate 
the: marriage in other words incapacity 
to have. normal. sexual intercourse. It 
is possible that a person may be -sterile,] 
still he or she may be capable of con- 
jugal intercourse. Sterility alone, how- 
ever, is no ground for. holding the mar- 


. riage voidable a declaring it a nullity. 


- In D. v. A,, (1845) 1 Rob.Ece 279. 
= 163 ER fase the wife had no uterus 
at all and thus no power of conception. 
The vagina was also malformed as to 
be a-cul-de-sac measuring at the ex- 


treme two inches: in depth as against 


the natural depth of four to four and 
a half inches. In this state of things. 
Dr, Lushington observed: 

“Mere incapability, however, of con- 
ception is not a sufficient ground where- 
on. to found a‘ decree ` of -nullity.. and 
alone so clearly insufficient, that it, would 
be a waste of time to discuss an ‘admit- 
ted point. ` The only question is, whe- 
ther the lady is or is not capable of 
sexual intercourse.’ or, if at present in- 


- capable, whether that incapacity - can, be 


removed,” , 
K E 

Ta one sense of the term, there can 
be no doubt,’ namely, that as relates to- 
conception, the malformation is incura=- 
ble; but it is. to me doubtful, whether | 
they mean that it is incurable as to the 
mere coitus. ‘In thi- difference, I think, 
lies the true distinction. If there be a 
reasonable probability that the lady can. . 
be made capable of a vera copula of the. ` 
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natural sort. of coitus, though wichout 
power of conception—I cannot proncunce 
this marriage void. If, on the contrary. 


she is not and cannot. be made cadable | 


of: more than an incipient, imperfect and 
unnatural coitus, I would. pronounce -the 
marriage voi 


The case of (1845) 1 Rob Ecce 279 ‘= ` 


163 ER 1039 (supra) was relied upen in 
L. v. L., (1922) 38 TLR 697. In this 
‘ease, before marriage the wife had un~ 
dergone an operation and the right 
ovary and the right fallopian tube and 
almost the entire left ovary and the left 
fallopian tube had been removed, which 
had rendered her incapable of concep- 
tion; complete penetration was, however, 
not impossible and’ the husband’s prayer 
for nullity was, therefore, refused. i 
Both these cases, that is to say, 
(1845) 1 Rob Ecc 279 = 163 ER 1039 
(supra) and (1922) 38 TLR 697 (supra) 
“were expressly approved by the House of 
Lords in Baxter v. Baxter, 1948 AC 274, 
where it was held that the use of arti- 
ficial methods of contraception a not 
prevent consummation of marri 
In R. v. R., 1952-1 All ER “194. 
which was a case of alleged incapacity 
of husband, the facts were that the hus- 
band was able to effect an erection and 


a full penetration of the wife but che. 


was never able to produce the emission 
of semen into the wife’s body. It was 
held that the marriage was consummat- 
ed and no decree for nullity coulc ha 
granted. 

; In Halsbury’s Laws of England 3rd 
Edition Vol. 12, p. 228,- impotence is 
defined as follows. 

“A party is impotent if his or her 
mental or physical condition makes con< 


summation of the marriage a pracczical 


impossibility 

It is interesting to see that ïn 
Digvijay Singh v. Pratap Kumari, AIR 
1970 SC 137 their Lordships of the 
Supreme Court in the context of See- 
tion 12 (1) (a). of the Hindu Marriage 
Act defined impotency in identical words 
as defined in Halsbury’s Laws of England 
which we have already quoted. | 

In view of these authorities. a wife 
cannot be held to be impotent within 
the meaning of. Section 12 (1) (a) of the 
Act unless and until it is establisned 
that consummation of the marriage with 


her was a practical impossibility, that . 


is to say, she was not capable of sexual 
intercourse. 

4, In the instant case althougk it 
was alleged by the: husband that there 
was absence of power in the wife to con- 
summate the marriage, but the husband 
did not enter the witness-box to prove 
that the marriage was, in fact, not con« 
summated. . It must be remembered thaat 
the parties lived together. for four yeers. 


Shewanti v. Baaurao (Singh J.) 


[Prs.-3-5] M. P. 269 


The medical ‘evidence to which reference 
has already: been, -made does not show 
any incapacity of sexual intercourse. 


‘Simply because the ovaries of the wife 


were not developed, or that she was 
having no menses. it could not be héld 
that she was incapable of sexual inter- 
course, or there was any incapacity to 
consummete: the marriage.. In Mody’s 
Medical- Jurisprudence and - Toxicology, 
p.- 308, :16th Edition, it is observed that 
“the conical cervix and the absence of 
the uterus,. ovaries or fallopian tubes 
produce sterility, though allowing the 
gratification of%sexual intercourse. Thus, 
on the material on record it is not pos- 
sible to hold that the wife was impotent, 


5.. In. T. Rangaswami v. T, 


‘Arvindammal, AIR 1957 Mad 243 on 


which reliance was placed by the learn- 
‘ed District Judge, it is no doubt stated: 

“Potence “in case of males means 

power ‘of ‘erection of the male organ plus 
discharge of healthy semen containing 
living spermatozoa and in the case of 
females means (1) development of exter- 
nal and internal genitals and (2) ovula- 
tion and menstruation.” (p. 245) 
But here the learned Judge who decid- 
ed the Madras case was not dealing ‘with 
impotence ‘in the Jegal sense but possibly 
in: the medical sensa, for he summed up 
his conclusions on the legal aspect of the 
question as follows: 

“To sum up, a marriage will be 

avoided or dissolved on the ground of 
impotence on the petition of either party 
if it is proved that at the time of the 
marriage one of the parties is and con- 
finues to be incapable of effecting or 
permitting its consummation either of 
some structural defect in the organs of 
generation which is incurable and 
renders complete sexual intercourse im- 
practicable or of some incurable mental 
or moral disability resulting in the man 
inability to. consummate the marriage 
with the particular woman or in the 
woman to an invincible repugnance to 
the act of {consummation with the parti- 
cular man.” 
The above summary of the legal aspect 
does not support the view that in the 
absence of ovulation and menstruation a 
‘woman would be necessarily impotent in 
the sense of inability to consummate the 
marriage. 

In Venkateshwarrao a, Nagamanf, 
AIR 1962 Andh Pra 151, which was also 
relied upon by the ‘learned District 
Judge. the observations regarding mean- 
ing of ‘potence! were cited from the 
Madras case without noticing that the 
said observations were not on the legal 
aspect of the question. In-both these 
cases evidence examined negatived any 
form of impotence and there was no.oc« 
casion to hold nor was it held that in 
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the absence of ovulation. or- menstrua~ 


tion a woman would be. legally. impotent; 
Thus, none of these cases «support the. 


conclusion reached. by ‘ the . learned ae 


y trict Judge. z 
In the resuit,: ‘the “appeal. ‘is 


alowed. The judgment and: decree 


passed by the Court below are set aside ` 


and, the application. of the-respordent 
Ehatrrao’ is :dismissed.. The 
shall have -her costs of both the Courts 
fom the respondent.. cine 

i Appeal “allowed, 
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7 (V 58°C-51): ae i 


FULL BENCH, ah 
. K. L, PANDEY, A.P. SEN AND `: 
-; G. P. SINGH, JJ.’ 


Anand Ram Vidha Ram, eee 


Regional. Transport Authority,’ Rewa, 
Ni. P, and another, Respondénts. 

' Mise. Petn.. Nos. 135, 229.. and 250. “of 
. 3969, D/- 11-2-1971. 


(A) Motor’ Vehicles Act (1939), See? 
fon 57 (3) — Application for grant of- 


new -route permit cannot: be entertained 
without first passing an Order under 
S. 47 (3) and inviting fresh applientions 
for the. route — (X-Ref:i— S. 47 (3)). 


1969 MPLJ 894, Rel. on; AIR 1969 SC 


1130 & AM 1979 SC 1542 & AIR ‘1970 
SC 1704, Followed; Misc. Petn. No. 263 
ei 1961, D/- 26-10-1961 (Madh Pra). 


Misc. Petn. No. 403 of 1962, D/ 28-2- — 


1963 (Madh Pra), Misc. Petn. No. 250 ‘of 
1362; D/- 11-12-1962 (Madh Pra), Mise. 
etn. No. 184 of 1963; D/- 31-8-1963 


. Madh Pra) and Mise. Petn. No. £10 of 


i964, D/- 6-7-1965 {Madh Pra}; Revers- 
ad. (Para 6) 

‘Where therefore, applications’ were 
made for the grant of new route permit 
in respect of stage carriage without there 
being an earlier . decision taken under 
Section .47 (3), the Transport Authority 


was not bound to proceed under Sec-' 


tion 57 (3) of the Act and, therefore, 
was right in inviting fresh” applications 
for the route. | (Para 6) 

(8) Constitution of India, Art. 226 
— Right to maintain a petition under the 
Article envisages ‘subsisting personal 


right in the claim made by: the peti- 


‘tioner, in the “protection of which he is 
personally interested —- (X-Ref:— Arti- 


cle 227). AR 1962 sc 1183; Followed. 
ara 
Cases ‘Referred: Chronological Paras 


{1970) AIR 1970 SC ee N oo 
Mohd.‘ Ibrahim v. T A i 
bunal, Madras 6 

— 970) AIR 1970 SC 1704 (V ed 

1970-2 SCR 243, J. N. Wahal 

` Sheikh Mahfooz 


DO/DOIBTI1/71IBSIC 


[Prs. 1-2]: Anand Ram v. RT. A; 


appellant’ 


> Petitioner; R. K. 


‘for disposal 


. While this 


. newal of this 


Rewa (FB). (Pandey J.) l ALE 


(1969) AIR: 1969 SC ee (V. 56) =... N 
1969-3. SCR 730,. O. Naidu v. -` 
Addl. State Transport Appellate o 

- Tribunal, Madras ` u.g 


bo (1969) I¢ 1969 MPLJ 894-= 1970 Jab 


-Rameshwar v. Regional 
rea Se Authority 
(1965) Mise. Petn. No. 510, of 1964; 
D/- 6-7-1965 (MP), Janata Trani- 
` port aaa Society Ltd, 


v. 

(1963) Mise. Petn, No. 403 of 1962, - 
-D/- 28-2-1963- = 1963 MPLJ - 
(Notes) 147, New -Jabalpur 
area (Private) Lid. v, 


(1963) Misc. Petn. No. 184 of 1963, 
D/- 31- EA = 1964. MPLJ a 
(Notes). 21, S. K. Rasool Motor... | 

. soa Co. Œ). Lid. ve.. 


(1962) AIR 1962 SC 1183 (V 49)= l 
1962 Supp (2) SCR 76, Kalyan er 
Singh v. State of Uttar Pradesh 7 

(1962) Misc. Petn. No. 250 of 1962, :. 
Dj- 11-12-1962. =. 1964 MPLJ 

(Notes) 23, Temandas and Brothers 
v. R. T. A. Jabalpur - 

(1961) Mise. Petn. No. 263 of 1961, 

D/- 26-10-1961 = 1962 MPLJ 

Se 35, Bhojraj Chauksey v. 
T Jabalpur 5, 6 
a S.. Dabir and M. P. Krishnan, for 
Tankha, for Respond- 


. et 


ent No. 


; PANDEY, J.: : This writ petition and 
two others, namely, Smt. Durga Devi v, 
Regional. -Transport Authority, Gwalior, 


(Misc.`. Petn. ` No. 229 of 1969) and 
Rameshwar Dayal v. The Regional 
Transport Authority, Gwalior (Mise. 


Petn. No. 250 of 1969), have been placed 
before us because ‘certain 
earlier Division Bench decisions of this 
Court in regard to the procedure to be 
adopted -for grant of stage carriage per- 
mits under the Motor Vehicles Act, 1939, 
(hereinafter mentioned as the Act) in 


‘regard to a new route required recon- 


sideration in view of the decision of the 
Supreme Court in R. ©. Naidu v. Addl. 
State Transport Appellate Tribunal, 
Madras, AIR 1969 SC 1130. This order 
shall dispose of the three: petitions. 

. 2 The facts giving rise to these. 
three petitions - are these.. In- this case, 
the respondent 2 “Ramgopal, who was an 


- existing operator of a stage carriage on 


the Katni-Beohari. route (92 miles) appli- 
ed on August 13, 1965 for extension of 
that route upto Sidhi. (another 52 miles), 
application was pending, 
Ramgopal applied for and secured re 
permit for the Katni- 
‘Beohari route on May 3, 1966. Long 
afterwards, on January 1, 1969, when the 
application for extension was taken: up 
for .consideration, the Regional Tran= 
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sport Authority declined to- consider the 
petitioner’s. objections © on the ground 


that he had not made any representation _ 


when -that application was publisbed .in 
1965.. The extension was. actually, grant- 
ed on- February-14, 1969 and the -ex-~ 
tended’ “permit was renewed., on Decem- 
ber 31, 1969. ‘In this: connection, i: .may 
be mentioned . that the. petitione”. had 
secured on February 18, 1967 a stage 


carriage . permit for Sidhi-Beohar-Shah- ` 


` dol route in lieu-of renewal. of another 


permit but’ that grant.was set aside in - 


appeal and a writ petition, being Miscel- 
laneous Petition No. 253 of 1967, filed 
against’ the appellate. order was dis- 
' missed on May 1, 1969. 

3. In Miscellaneous Petitior: No. 
229 of 1969, the _petitioner “hed, on 
February 6,: 1969, : applied for -a stage 
- carriage . “permit for a new 
Gwalior-Daboh route. ~The Regional 
Transport Authority. did not publisk. that 
application ..and- “instead invited: by‘ a 
notification dated May 9, 1969, fresa’ ap- 
plications for the ruote. 
has: called >in question. the validity: of 
this“ procedure by which..the considera- 
tion of an. application already made was 
not taken up and instead fresh applica- 
tions were invitėd.. fòr the’ route: ; 


4. In Miscellaneous Petition No. 


`, 250 of 1969 also, the Regional Trarsport 


Authority, Gwalior, - invited, by the 
aforesaid, notification dated - May 9, 1969, 


fresh applications for the. new: Daboh- 


Gwalior route instead oftaking’cp, in 

the usual way,.consideration' of the peti- 
tioner’s, application for: the ‘route which 
Be nae earlier made on November 20, 


5. i The main question ' for consi- 


eration. is “whether, on‘ an application 
being -made for a new route, for.-which 
no order had been: passed. ‘under Sec- 
tion 47- (3) of the’: 
Transport Authority -is bound to proceed 
to consider that-application in the man- 
“ner provided by Section 57 of -the Act 
without : inviting other applications. - - In 
Rameshwar v. Regional Transport Aatho- 
rity, 1969 MPLJ. 894. a. Division Bench of 
this Court held -that, after the Regional 
Transport - Authority had decided under 
Section 47.,(3) of the Act to increase’ the 
number of permits.. for certain routes, it 
acted properly in inviting fresh applica- 
tions instead: of proceeding with: shose 
that had been filed earlier. It is true 
_ that the routes in. this case were not 


‘new ones but ‘the number of permits to- 
be granted for each of these routes had 


been -fixed earlier. There was, there- 


fore, not .much difference in principle 


between the two. On the other hand, 
in several .' cases decided -by this Court 
earlier, it’ was held that; -when an ap- 


plication was made for a.new route. the. 


x route, , 


The peti-ioner ; 


Act, the Regional’ 


view, > 
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_ Regional. Transport Authority ‘was bound 
to proceed with that. application’ under 


Section 57-of the Act and-it could neither . 


defer :-: consideration of “that application: 
‘nor invite fresh applications. .We may 
refer “only to ‘ Bhojraj Chauksey v. 


R. T. A., Jabalpur, Misc. Petn.. No.. 263 
of 1961, DA. 26-10-1961 (Madh Pra); New 
Jabalpur’. Transport: (Private) -Ltd. v. 
R. T. A. Misc. Petn. No. 403 of :1962, D/- 
28-2-1963 (Madh Pra); S..K..Rosool rel 
Transport Co. (Private): Lid. v. R. A, 

Mise.. Petn. No. “184 of 1963, oy-31-8-1963. 
(Madh Pra), Hemandas’ ‘and Brothers v. 
R. T. A; Jabalpur, Misc. Petn. No.°250 of 
1962,- D/- 11-12-1962 (Madh Pra) and 
Janta’ Transport; Co-operative Society 
Ltd. v. S. T. A., Misc. - Petn. No. 510 of 
1964; D/- 6-7-1965 .(Madh Pra). As we 
would ‘show immediately, this controversy 
has ‘now been oe by” the ‘Supreme, 
Court. - ; 

: e Tn: AIR 1969 sc 1130 an ap-.. 
plication for a stage carriage permit had 
been: made for a.new route. It was ac- 
cepted. and a permit was issued to the. 
applicant without ‘first passing an‘ ‘order 
under- Section ‘47 (3) of the Act or invit~ - 
ing’ applications for- the route.’ The 


-State - Transport Appéllate Authority set 


aside‘the grant on. the ground that it 


. was made without first passing an order 


under. Section 47 (3) of the Act or in- 
viting. applications for. the ‘route.- That 
order. was- unsuccessfully - challenged in 
the High Court. ‘In gp: the view 


. taken ‘by the Appellate Authority and 


the.: ‘High Court, 
stated: - 
“Sub-section (3). of: s. 47 of the Act 


the . Supreme Court 


-requires ‘the Regional Transport Autho- 


rity” to ‘limit. the number -of stage ‘car= 
Tiage permits that-may be granted in a 
route- having régard ‘to the matters men- 
tioned. in sub-section’ (1) of that .section. 
The question for determination is whe- 
ther the determination as to the number 
of stage carriages. required on a route 
should be done at a stage anterior to 
that. of entertaining. ‘applications for 
stage carriage permits -or that it could 
be done:.at the time it considers applica- ; 


tions . made by operators ‘for stage car- 


riage permits in that route. The R. T. A, 
has proceeded on the basis that that 
question . ean be, decided while consider- 
ing the applications made’ to. it for’ per- 
mits by operators .whereas the. Appellate 
Tribunal and the. High Court : ahi taken 


` @ contrary ‘view. 


Sub-section (3) of S. AT of ‘the Act 
if read by itself does not throw any light 
on the controversy before us but if Sec- 
tions 47 and.-57 of the Act are read: to- 
gether, ; -it appears to us to-be- clear that 
the view taken- by. the Appellate Tri- 
bual and the ‘High ‘Court is the correct 
‘If contrary view is taken, it will 
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throw open ‘the door for manipulations 
and nepotism, ` Thera may be. possibi- 
lity of the personality of the ament, 


‘influencing the ‘decision of the R. T. A. 


on the question. of need for a stage car’ 


riage permit: in. the route and thereby. 
public interest which should: be the main 
consideration: while taking ‘a decision 
under Section 47. (3). may- ee If we 
accept the view taken by the R: T. A. 
as correct, àn operator who happens to 
apply for the route first will be in a 
commanding position. The R. T. A. will 
have no opportunity: to choose between 
competing operators and hence public 
interest might suffer.” . 
(Paragraphs 4 and By 
The view taken in this case was referred 
to with approval in Mohd. Ibrahim: v. 
S. T. A. Tribunal, Madras, AIR.-1970 .SC 
1542 and J. N. Wahal. v. Seikh Mahfooz, 
.AIR 1970 SC 1704. It is true that,.in 
‘Mohd. Ibrahim’s case, AIR 1970 SC 1542 
` ` (supra), no. order had been: passed under, 
Section 47 (3) of the Act before applica- 


tions were invited and that order was. 


actually passed sometime before the 
- hearing of the applications ‘for the. grant 


of permits and the representations mzde- 
in connection therewith, but -the parties. 


had not challenged the orders passed 
“under Section 57 of the Act on the ground 
that there was no valid order under Sec- 
. tion 47 (3) of the. Act. Here also, that 

is not'a ground of. challenge in Miscella- 
neous Petitions Nos. 229 and 250. of .1969. 
Therefore, the law 
Supreme Court in O. 
AIR 1969-SC 1130 (supra) governs two 
of these’ petitions. and no exception can 
be taken. to ‘the: 
fresh . applications - 
We may also state 
view taken earlier in’ Misc, Petn. 263 of 
1961, D/- 26-10-1961. (Madh Pra) (supra) 
and other. cases smentioned earlier is: no 
longer good law. cr 


7. In Miscelfaneous’ Petition No. 
135 of 1969, -the petitioner,- who has 
challenged ‘the’ grant of extension ‘on ‘the 
‘ground that.-he- was an existing. operator 
` on a part of. the route, ceased to be,.as 
- already- indicated, such operator Tone 
before he ‘filed this ‘petition. It is true 
that after the grant in_ his favour was 
set -aside in appeal, he; had ‘filed ‘a ‘writ 
petition and obtained a. ‘stay of the ap- 


pellate order, but even the stay.termin-. 
automatically upon dismissal - of | 


-ated 
. Ithe writ petition on May 1, -1969. ` The 
petitioner has now no right - ‘to operate 
on the route or any part thereof nor is 
he affected by the: action takén’ by the 
Regional ~- Transport >Authority. That 
being. so, we should decline to-assist him. 
In this connection, wë: may ‘mention the 
ease of Kalyan Singh "v. State of U. P, 


AIR 1962 SC 1183 where- the petitioner- 


Lekhrey vV Sawan Singh 


` terested”. 


laid down ‘by the | 
R. Naidu’s case,- 


‘procedure -of inviting ` 
‘for the. new routes., 
‘that the, contrary’ 


(MP), Rel. 


ALR 
held- a permit when he filed the writ 
petition, but it was subsequently cancels 
led. It was stated: . 

- “After ‘cancellation -oË his ‘permit, 
he could not maintain a petition for a 
writ under -Article 226 because a right 
to. maintain: such a petition postulates 
a. subsisting -personal right in the: claim 
which the petitioner makes and in the 
protection ‘of which he is personally in- 
= (Paragraph 14, page: 1188) 
~ È In the result, we dismiss the 
three Writ petitions. In the first casé 
(No. .135 of 1969), we direct that the 
petitioner shall pay out of ‘the security. 
amount the costs incurred by the res~. 
pondent 2. and bear his “own. -The re~ 
maining: amount of security shall be re« 
funded.’ Hearing fee Rs. 100/-. In the 
other two.cases which were not defend- 
ed, there 
and the. Seay: amounts, shall . be" re~ 


i tunded, 2 as? 


» Petitions dismissed, ; 





AIR. 1971 MADHYA PRADESH A 
(V. 58 C 52)", 
BISHAMBHAR DAYAL C.. 3 “AND 
K. L. PANDEY, J. - 
Lekhraj Diddi, Applicant v- ` Sawan , 
Singh, Non-applicant. 
Civil Revn. No. 168° of - „197o. D/- 


29-1-1971 against order of. B. Mukas~ 
dar ist Add L Dist., Jy Jabalpur, Dl- 
31-1-1970. 


= (A) Civil P, C.: 903), - Section 16, s 
Matter in disput e must be-directly - And 


substantially. in issue in ‘both suits. ` 


(Para 2) - 

Previous | suit’; for declaration. that 
sale by A to B' was not tò be acted upon 
and that it passed no. title to B. Sub-«. 
sequent suit by B- for éjectment and ara 


rears of rent against A. Question- whe~ 


ther or not there was a contract of ten~ 


“ancy was not: directly and substantially 


in issue in previous. suit but it was the 


only controversial point in issue ‘in sub- 


i os Section, 10 therefore did 
not ap (Para 2) 
B) eit P. c (1908), "O. 6, R. 2-— 
In a-suit for ejectment and artears of 
rent the basis of claim is the contract of 
tenancy — Question ` ‘ whether plaintiff 
had a valid title to property is immate- 
rial in view of Sec. 116, Evidence Act 
— Evidence about title is however rele- 
vant for proof or disproof of agnc — 
(X-Refi—- Evidence Act (1872), S. 116). 


-AIR 1943 Nag 265 & 1961 MPL3 “221 & 


Civ. Rev. No. 679 of 1966, D/- 30-8-1967 

on. : (Para °3) 
* (C) Civil P. C. (1908), O. 14, È. 1 — 
Issues to be framed must be confined to 
material questions of fact or law and not 
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i 
2) ead H 


will .be' no, order about costs © 


1972 
on; subordinate facts or evidentiary 
matter. (Para 3) 


(D)..Civil- P, c. (1908), O. 6, R. 16 
— Allegations in pléadings.may not be 


struck out: merely because they are wn- 


necessary “~ But if issues are wrongly 
framed on disputed evidentiary facts not 
necessary for determination of suit Court 


cannot decline to strike them out under 


O. 14, R. 5.— (X-Ref: O. 14, R. 5). 


. (Para 3) 
(Œ) Evidence Act. `(1872), S. 92 — 
Once it is admitted or proved tbat a 
party executed a sale deed, no oral evi- 
dence can be led for contradicting, vary- 
ing, adding to or. subtracting from Xs 
terms unless a case falling . under any, 
provisos to S. 92, Evidence “Act is spec- 
fically pleaded. ‘(Para 3) 
Cases Referred: Chronological 
(1967) Civil Revn. No.. 679 of 1966, 
` D/- 30-8-1967 . (MP), Purushot- , 
tamdas v. Gulabchand 
(1961) 1961 MPLJ 221, Munnalal v. 


Balchand 3 
(1943) AIR 1943 Nag 265 (V 30)= s 
-1943 Nag LJ 318, Sk. Ganr A 
v. Hussain Bakash , 3, 4 
(1942) 1942 Nag nsa 136, Taléhiand : 
‘v. Ramsingh `. oe 4 
Stk Jain; “for Applicant; -. R S. 


Dabir, for N on-applicant. 


PANDEY,- J.: This revision PE two 
others, namely, Civil Revisions Nos. 203 
and 204 of 1970, come before us on a 
reference -made by Bhave, J. who hes 
doubted ‘the correctness of two earlier 
decisions: of this Court. Before referrinZ 
to ‘the precise points in controversy,. it 
is necessary to. “recall the' facts: of th2 
case inthe words. of Bhave, J. himself: : 


“The facts of the-.case, in” brief, ara - 


that the applicant Sardar Sawan Singh 
had obtained a Yegistered sale deed foz 
‘a consideration: of. Rs. 40,000/-. from 
Lekhraj Diddi, the non- -applicant. E 
was alleged that the premises so pur- 


chased were given to the non-applicanz 


on. rent. The non-applicant, howéver, 
committed default. in payment of ren: 
and hence the applicant filed the suit for 
ejectment. , of the non-applicańt. The 
non-applicant. stated in his written state- 
ment that the sale deed was nominal 
and was’ not to be acted upon. -The 
amount 
wards rent was, as a matter of fact 
paid towards’ interest on the amount of 


Rs. 40,000/- .which:the ‘non-applicant hac | 


‘borrowed from the. applicant. In other 
words, 
cant was not the tenant of the applicant 
and was not, therefore, liable to be 
ejected. The abovesaid pleas were con- 
tained in paragraphs 3, 4 and 5 of the 
written statement. On these. pleadings, 
necessary- issues were framed. Issues 
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Paras” 


alleged to have been paid to-. . 


the plea was that the non-appli- ` 


[Prs, 1-2] M. P. £73 


Nos. 3 to 5 refer to the abovesaid plead~ 
ings of the non-applicant. On 23-12- 
1969 an application under O. 14, R. 1, 
Civil P. C. was filed‘.on behalf ` of the 
applicant to the effect that issues Nos. 3 
to 5-should not be tried as they were 
irrelevant. . That application was, how- 
ever, rejected by the trial Court by its 
order dated 9-1-1970 on -the ground that 
the issues were framed on the basis of 
the pleadings in the written statement 


-and so. long as the pleadings were. not 


struck off, the issues also could not be 
omitted: After ‘this, an application 
under O.. 6, R. 16, Civil P. C. was filed. 
by the. applicant on 10-1-1970 for strik- 
ing out all references in the written 
statement. - questioning the title of the 
applicant, as the plea about title was 
foreign to the’ suit between the landlord 
and tenant. In paragraph 5 of the ap- 
plication, the portions to be struck off 


in paragraphs 3, 4 and 5 of the written _ 


statement have been specifically men- 
tioned. „That. application was distnissed 


by the ‘trial Court by its order dated: 


31-1-1970. Civil Revisions Nos. 203 of 
1970 and 204 of 1970 are against the 
abovesaid two orders. It was held by 
the trial Court that inasmuch - as the 
defendant had denied the.tenancy, the 
pleadings setting up. ‘his own title were 
necessary to show that he could not 
have become the tenant of the plaintiff. 

At this stage, it may be mentioned 
that the. non-applicant had also filed a 
suit for ‘declaration that the sale deed 
in question was not to be acted upon and 
thus passed no title to the applicant. As 
the suit filed by the non-applicant was 
a previously instituted suit as it was 
alleged that common issues were invVolv- 
ed, in both the suits, the non-applicant 
had: filed an application: under Sec. 10 
of thé Code of Civil Procedure for stay- 
ing: the suit filed. by the applicant till 
the disposal of the previous suit filed by 
the non-applicant. That application was 
also rejected by the trial Court. 
non-applicant has, therefore.. preferred 
Civil Revision No. 168 of 1970.” 

2. We have- heard the learned 
counsel at some length on the question 


raised in these revisions 'and we do not 
think that Sk. Rashid v. Hussain Bakash, 


‘AIR 1943 Nag 265 and -Purushottamdas 


v. Gulabchand, Cis vil Revision’ No.. 679 of 


--1966, decided on the 30th August 1967 


require reconsideration. 'for the reason 
that they do not lay down the correct 
law. In :this’ case, the earlier Suit, No. 
9-A of 1969, was Aled: by Lekhraj Diddi. 
The reliefs claimed -in that suit relate 
only to the sale deed. “dated December 6, 
1963. -No relief has been claimed in res- 


_ pect of the alleged contract of tenancy. 


Indeed, there is ‘in the -:plaint no re- 


_ ference to that ecntract of tenancy and 


~, 


The . 


(74 M. P, [Prs. 2-4] 


ait that “is said is that interest “was to 
be paid in the disguise of rent”: It 
obvious that the question whether or not 


there was a contract of tenancy is not 


directly and substantially in issue- in 
this suit and, as we would show in’ the 
sequel, that is the only ` controversial 
question directly and -substantially in 
issue in the subsequent: suit, No. 16-A 
of 1969; filed by Sawan Singh for’ eject- 
ment and arrears of rent. -In-these cir- 
cumstances, Secticn 10 of the Civil: Pro- 
cedure Code has no. appli¢ation and the 
Additional District Judge, Jabalpur, 


rightly declined to stay the subsequently. 


instituted suit. This- revision, No- 168 of 
1970, therefore, - fails. . `+- ete ks 
C 3.4 In Civil Suit No. 16-A of 1969 
subsequently- filed for ejectment ‘and 


arrears.of rent, Lekhraj Diddi denied ‘the’ 


‘contract of ‘tenancy and pleaded inter 
alia that thé sale deed dated, December 
6, 1963 was a` nominal document, that 
the transaction’ was one of loan andthe 
„p amount of Rs. 400/~ payable every month: 


"bwas really interest on the loan of Rupees. 


40,000/- advanced on the occasion: It is 
well settled that, in'a suit for ejectment 
and arrears of rent,’. 
claim is the ‘contract of ‘tenancy. That 
being so, when, as ïn this case, the suit 
is between the’ original ‘parties to that 
contract and there hasbeen no trans- 
fer of title of the: lessor, the question of 


title of the.landlord:is: outside the scope ~ 


of ‘the suit. So, in- Munnalal-v. Bal-.. 
chand, -1961) .MPLJ ` 221 =. the Division 


Bench stated: ~ E ae TA 
` “The scope of a”súit by a landlord 


for possession from his ‘tenant, \includ-. - 


ing a tenant helding ` over, after’ the 
determination of the. lease etivisaged by 
Section 7: (xi) (cc) of :the Court-fees: Act 
is limited and‘ the Court will ‘not go: into 
the question of title: of the landlord’ on 
the date ‘of the contract of tenancy, 
though that question may be consider- 
ed incidentally for determining, if dis- 
puted, whether the contract -was made. 
As we would show in the sequel; even 
apart from the restricted -scope ‘of this 
suit. it is not open.to: the. defendants to 


deny that the. plaintiffs had title to,'the- 


house: on’ the date on. which they made 
the. contract ‘of tenancy. In’ our opinion, 
the ‘question whether: the -plaintiffs had. 


„a valid. title:to the housé on’ 22nd Janu-: 


ary: 1938 is not material forthe pur- 
poses of. the. suit?” giao sae ee 
ety att 3 : ‘ox (Page 225) 
The reason is. obvious..: 
‘admits the -contract ‘of tenancy but 
denies the title of the 
denial, besides being not open to “the: 
tenant in the sense contemplated by Sec- 


tion 116 of the Evidence Act; is not re~- 


devant; On the other hand, if the ten- 
ant denies the contract. of tenancy: but: 


‘Lekhraj v. Sawan Singh (Pandey J.) 


It is. 


- tract: 


the basis’ of the- 


- about 


.If the tenant. 4 aa a oe ' LES 
c t “|. 4. Although ‘this position. in- Jaw 
‘landlord, the’. 


ALR 


admits the title of the landlord, the 
latter: cannot rely for his success on the 
admission of his title and is not relieved 
of the obligation .of establishing the con- ` 
of tenancy: It follows. that. in 
such cases, the only -question directly ` 
and substantially ..in issue. is the con- 
tract of tenancy. That is.not to say that | 
the existence of. title has no bearing on 
the question . of- tenancy, if ‘it be. dis- 
puted. So, in AIR 1943 Nag 265. (supra), 
Gruer, J. observed: = |. 

- “The evidence -about the nature- of 
the sale deed was. relevant. on the ques~ 
tion of the existence or non-existence of © 
the oral lease under Section 11° (2), Evi- 
dence ‘Aci. - If the sale’ be proved to be . 
genuine,.that fact coupled with the con- 


. tinued: -possession of the vendor would 


make the oral. leäse more probable. If, 
on the other hand, the sale deed were 
bogus, it might.be « argued either that 
there’ was no oral lease at all’ or that 
if there was. a show of ‘an oral lease, . 
it too was bogus.” -° f (Page. -266) 
Similar” observations were made in. Civil 
Revn.. No.. 679 of 1966, .D/+" 30-8-1967 
(MP) (supra) ahd it was‘stated: © 

“In a suit founded on relationship of 


landlord: and tenant, where the tenant 
‘denies. that such ‘relationship was brou- 
‘ght about, the burden is-on the plain- 


tiff to establish the alleged . relationship. 
The defendant is entitled to rebut it and 
show that , the transactióñ which . pur- 
ports to be one creating relationship of 
landlord: and fenant was other than what 
appears on. its face: This. does 
amount. to. converting the: suit into one 
relating to. title, because ;no declaration. 


of the: defendant's. title: ar’ the. non-exis- 





tence of the plaintiff's title will be. made 
“in ‘the suit. But ‘if the defendant suc- 


ceéds inhis plea, it’ will be held that . 
he is not ‘the ‘plaintiff's tenant and on - 
that ‘basis ‘the suit will be dismissed.” °° 
These two’ cases rightly. point out that, 
in-a case like, the one ‘here, evidence 
title of. the lessor is a relevant 
fact for proof or disproof of the disput- 


_ ed contract of tenancy but. any aver- 


ment of existence or non-existence. of 
title-is not a material fact ‘that can be 


tried in the’ suit, no issue iought to be 


framed in regard. to it and any. finding 
recorded jn relation. to it will: be outside 


‘the ‘scope -of the suit. As- we have- al- 


ready indicated; the- law- laid down in 
a cases does. not require .reconsidera- 
pages = a TS Aea ee 


is sufficiently ; clear, the landlord ‘took 
up the untenable position that, even: 
though the tenant had denied the còn- 
tract of ‘tenancy, he could, in view of 
Section 116. of. the Evidence Act, not 


. deny or lead any evidence about absence 


not © 
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of thé landlord’s title. This “was . aso 
the case in AIR 1943 Nag 265 -(supra) 
and . Gruer, J. pointed out the. correct 
position. when be observed: - : 

- "The lower Courts have misconcei- 
ed the application of S. 116, Evidence 
Act.. Estoppel arises only when or after 
the tenancyis admitted or proved. The 


tenancy here was denied and therefcre _ 


had to be proved.: As Niyogi, J. put it 
in Lalchand v. Ramsingh, 1942 Nag: LJ 
136, Section 116, Evidence Act, no doubt, 
estops a tenant from disputing the tiile 
‘of the landlord at the date-of the lease, 
but it pre-supposes that the person af- 
fected by the estoppel is-a-tenant.”. - 


B. On his part, the tenant ako. 


took up an equally untenable position 
that a disputed relevant fact should it- 
self be the Pe ar of an issue in 
the suit. O. 6, 2, Civil P. C., reguires 
that a. DEER should contain, "and con- 


tain only, a statement in concise form ` 


of. material facts only. Deviation fram 
this rule is, however, usual and releyast 


facts are also. often pleaded. But the. 


issues to be framed must be confined, as 
required by Order 14, Rule 1 of the 
Code, to material questions of fact ‘(or 
law), to facta probanda and. not to facta 
probantia, that is to say; the evidenze 
by which material questions of fact aze 
proved or disproved. Since the distin:- 
tion between the two sets of facts men- 
tioned in Order 6, Rule 2 is often dis- 
regarded and issues are framed on what 
may be called subordinate facts or evi- 
dentiary matter, it is necessary to ley 
stress on this distinction and to recell 
what Mulla has, in simple language, 
stated about it: 


© “Every pleading must ‘contain a 
statement of the material facts on which 
the. party pleading relies but not the 
evidence by which those facts are to 
be proved. ‘It is an elementary rule in 
pleading’ that, when a state of facts is 
relied on, it is enough to allege it simp- 
ly, without settirig: out the:. subordinate 
facts which are the means of producing 
it, or the evidence sustaining the allege- 
tion’. No doubt, evidence also consisis 
of facts. but there is a _ conveniert 
nomenclature to distinguish the two. The 
material facts on which the party pleac- 
ing relies for his claim or defence are 
called facta probanda. ‘The evidence cr 
the facts by means of which they are to 
be proved are’ called’ facta . probantia. 
Every pleading should contain only facta 
probanda. and not facta probantia. The 
distinction is taken in the very rule it- 
self, between the facts: on which the 


party. relies and :the evidence to proye, 
those facts. Erle, C. J. expressed it in. 


this way. He said there were facts thet 


might be: called the allegata . probanda, 


Dahil v. ` Sawan Singh (Pandey J.) 
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the facts which ought to be proved, and 
they were different from the evidence 


-which was adduced to prove those facts. 


And it was upon . that expression of 
opinion of Erle, C. J. that R. 4 (of the _ 
English rules corresponding to ‘the pre- 5 
sent. rule) was drawn:” - 


(Mulla’s Civil P. C, VoL .I, 13th Edis 

tion; page 795) ~ 

In this. case, in the written parm 
filed by’ Lekhraj Diddi, he did not re- 
main satisfied -with denying the factum 
of, the contract of tenancy. He pleaded 
also subordinate facts including the 
so-called nominal’ character of the sale 
deed and the monthly payments being 
really interest in the disguise of rent by 
which he’ .proposed to show that it was 
improbable `~ that,,in the circumstances, 
there could. be a contract of tenancy, 
Without properly: appreciating . whether 
this part of the pleading related to 
material facts, -the '- Additional ` District 
Judge framed - ‘thereon issues Nos. 3, 4 
and 5, declined to strike them out by the 


. impugned order ‘dated January 9, 1970 


on the ground that they were based on 
pleadings..of pattiés and, when an ap- 
plication under :Ordér 6, Rule 16 of the 
Code was made for striking out the op- 
ponents pleading, dismissed that appli- 
cation by thé impugned order dated| - 
January 31, .1970. Allegations in a plead- 
ing may not -be struck out under this 
rule merely on the ground that they are 
unnecessary, but if issues are wrongly 
framed on disputed evidentiary facts not 
necessary for determination of the suit 
and the Court declines to strike them 
out under Order 14, Rule 5 of the Code, 
such an order cannot be sustained. This 
disposes of the other two applications for 
revision. i 

6. We find that there is, suits 
like those in this case,- a widespread mis- 
understanding about pleading and -proof 
of facts in derogation of the terms con- 
tained in registered documents. It is, 
therefore, necessary to indicate in a few 
words how these matters should be ap- 
proached, Once it is admitted, or proved, 
that a party has executed a sale deed). 
like the one dated December 3, 1963 in 
this case, then, between the parties to 
that deed or their representatives in 
interest, no oral évidence can be led for 
the purpose of - contradicting, varying, 
adding to, or subtracting from, its. terms 
unless a case falling under any proviso 
to Section 92 of the Evidence Act {s 
specifically pleaded. In the absence of 
such a plea, there can be no question of 
lifting the veil and examining ‘the 
nature of the transaction and effect must 
be given to . the conclusiveness of the 
terms contained in the deed. So, Lekh- 
raj Diddi has pleaded in the suit filed 


l | ment that i 
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by him that, before executing the sale 
. deed, it was clearly contracted that the 
sale deed would not be given any effect 
and that, after repayment of the loan, 
-it would be returned with an endorse- 
was a nominal transaction 
.or, if so desired, a deed of recoveyance 
would be executed. The question, there- 
fore; would be whether, upon approach~ 
ing the case without any a priori notions 
about the nature of the transaction and 
. Without any pre-possessionh of judicial 
mind in favour of any of. the rival ver- 
sions and upon fairly. considering the 
evidence as a whole, this contract set up 
in derogation of the sale deed has ‘been 
clearly established. Speaking generally, 
this should ` be the approach to such 
questions -aised in suits like the one 
filed by Lekhraj Diddi.. . 

Ta For the .reasons aforesaid, we 
dismiss Civil Revisions. Nos.-.168 of 1970 


and 203. of.1970, but allow Civil Revi- . 


sion No. 204 of 1970, set aside the order 
dated January.:9, 1970 _‘and ‘direct: that 
the lower Court shall dispose of the.ap- 
plication under Order 14; Rule 5 of: the 
Code afresh with: advertence to the ob- 
_ servations we have made in the forego- 
ing paragrash 5. In the circumstances, 
we leave the parties to bear their own 

ports of these three revisions. 
Order accordingly. 





AIR 1971 MADHYA PRADESH 176 
(V. 58 C 53) 
BISHAMBHAR DAYAL, C: J. AND 
S. P. BHARGAVA, J, 

Shyamlal, Petitioner v. State of 
Madhya Pradesh and others, Respond: 
ents. 

Mise. Petn, No. 267 of 1969, D/- 
9-12-1970. 

Municipalities — M. P. Municipali- 
ties (Preparation, Revision and Publica- 
tion of Electoral Rolls, Election and 
Selection of Councillors) Rules (1962), 
Form IV (as amended by Notifn., Bhopal 
dated 18-12-1965) — Nomination paper 
which mentions ward number alone 
‘without mentioning the name of the 
ward is invalid. "1968 MPLS 407, Rel. 
on. (Paras 2 to 4) 
Cases Referred: Chronological Paras 
1968 MPLJ 407 = 1968. Jab LJ $ 

961, Shivkaran. v. Supervising. 
Officer, Jaora 

R. K. Tankha, for Petitioner; K. P. 
Munshi, Govt. Advocate -and L. S. 
Baghel, for Respondents. 

BISHAMBHAR DAYAL, C. J.: This 
is a petition by Shyamlal who is a voter 
and is challenging the election to the 
membership of the Municipal Council of 


CO/DO/B105/71/VSS/C . 


Shyamlal v. State (B. Dayal €. J} 


ALE 


Sidhi. Respondents Nos. 5 fo 10 filed 
their nomination papers in which they 
mentioned only the number of the ward 
for which. they were seeking election and 
did not mention the name of:the ward, 
These nomination papers. were’ accepted 
as valid and the elections were held. Th 

form in which the nomination spinors 
were to be filed required that both the 
name and the number of the ward for 
which the: candidate was ` contesting 
should be mentioned. It ‘is, therefore, 
obvious that the intention of the Legis- 
lature in getting both the name and the - 


‘number filled was to be sure about the 


ward for which a candidate wanted to 
fet himself nominated. Obviously,. out 
of the two things—the number and the > 
name—the name is certainly more speci- 
fic and chances of mistakes, if a name 
is mentioned, are less than they are in 
merely mentioning the number. The 
number can be so written as may be 
read to be another number. For in- 
stance, the figure ‘2’ badly written may 
be read as ' or may be read as ‘9’ or 
any other number. Thus, the ‘require- 
ment of the rule that the name as ‘well 
as the number of the ward should be 
mentioned certainly intended that the 
name had to be mentioned in any case 
and to make the position doubly sure it 
was also provided that the number 
should be mentioned. It may be men- 
tioned here -that before the present rules 
came “into force in 1966, the rules merely 
d the mention of the name of 
ward and did not consider the 
number of the ward to be at all neces- 
sary or important. We are, therefore, _ 
of opinion that the mention of the name 
of the ward is absolutely essential and 
without the mention of the name of the 
ward, the identity of the ward cannot be 
ascertained with certainty. Suppose in 
a case somebody writes a figure which is 
doubtful or writes one number and des- 
cribes the ward by another name, then 
in such a case it will be difficult to say 
that it was the number which correctly 
described the ward. But if the name 
is mentioned, it can certainly be said 
that the ward has -been described pro- 
perly by name and if in such a case the 
number is defective, it: may be consi- 
dered as defective filling of the form. 
Where, however, the name -itself is nof 
mentioned, it must be treated as a total . 
failure to mention the name of the ward 
which is a mandatory requirement ac- 
cording to the rules. ; 


2. Under the old tules and the 
old form the matter came up to this 
Court in several cases. 
Bench of this Court in Shivkaran: v. 
Supervising Officer, Tah. Jaora, 1968 MP 
LJ 407 had to deal with a-case in which ` 
the number of the ward. had been men- . 


A’ Division - 
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tioned but the name had-not been men- 
tioned. It was also noted in the ruling 
that in the M. P. Municipalities (Wards) 
Rules, 1963, there was a provision that 
teach ward shall. be known by the 
number given to that ward serially” and 
it was also provided that “in addition, 
a name to the ward shall also be given.” 
Thus, according to the Wards Rules, the 
number was also a description of the 
ward and a name was also to be given 
to the ward. It was still considered 
that the mention of the number elone 
was not sufficient compliance with the 
mandatory rule of specifying the rame 
of the ward. 
' 3. Learned counsel appearing for 
the respondents has strenuously zon- 
tended that the filling of the number 
was a substantial compliance with the 
requirement of the rule. The same argu- 
ment had been advanced before the 
Division Bench in the above-noted case 
and in support of it Supreme Court 
cases which have also been relied upon 
now were cited, laying down the g2ne- 
ral principle that substantial compliance 
with the requirements of a directory 
rule was enough. It was ‘argued before 
the Division Bench that mention of the 
number of the ward, which gave suff- 
cient identity of the ward, should be 
treated as sufficient compliance. But that 
description was not considered sufficient 
and the nomination paper was held to be 
invalid. We think that the mere change 
in the form, which now requires both the 
number and the name to be mentioned, 
does not make any substantial dier- 
ence. The rule, if at all, is more strin- 
gent and is not less mandatory, so that 
strict compliance with the rule may be 
required now. We see no reasor to 
differ from the case quoted above. 

4. The’ petition is accordingly 
allowed. ‘The nomination papers of res- 
pondents Nos. 5 to 10 are declared in- 


valid and consequently their elections 
are also set aside. Parties, however, 
shall bear their own costs. The out- 


standing amount of the security derosit 
shall be refunded to the petitioner. 
Petition allowed, 
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(V 58 C 54) 
eee DAYAL, C. J. AND 


P. BHARGAVA, J. 


The Swadeshi Cotton and Four 
Mills Ltd., Petitioner v. T. S. Paraskar 
and another, Respondents. 

Misc. Petn. No. 123 of 1967, D/- 
14-12-1970, from order of T. S. Paraskar, 
Assessing Officer, Industrial Tax and 


BO/DO/A585/71/RSK/C 
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S. C. & F. Mills v, T. S Paraskar (Bhargava J.) [Prs. 1-2] M. P. 177 


Excess Profits Duty, Indore, D/- 13-12- 


(A) Constitution of India, Arts. 372, 
366 (10) — Huzur Shree Shankar Order 
No. 158, D/- 5-5-1932 passed by Ruler 
of Holkar State authorising charging of 
interest on delayed payment of indus- 
trial tax in respect of a particular indi- 
vidual, cannot be treated as ‘existing 
law’ which bas been continued after 
coming into force of the Constitution. 
(Para 13) 
It was an eater passed when orders 
of Ruler were invited on a matter cf 
purely executive nature. There was no 


` proposal to enact any law supplementing 


Indore . Tax Rules 1927 in respect cf 
delayed payments. It was not publish- 
ed in the Gazette as required by Rule 18 
of Indore Tax Rules 1927. The order 
did not -conform with the generally 
established method or form of enact- 
ment of laws in the Holkar State. Hence 
it cannot be held to be a binding legis- 
lative rule of conduct amounting to law. 
(Paras 9, 13, 14, 18) 
(B) Natural Justice — Order impos- 
ing interest on delayed payment of tax 
is quasi judicial and ¢annot be passed 
without hearing the assessee or at any 
rate without affording reasonable oppor- 
tunity of showing cause against pro- 
posed order. (Paras 9, 23) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 888 (V 5l1)= 
(1964) 4 SCR 190, Bengal Nagpur 
Cotton Mills Ltd. v. Board of 
Revenue Madh. Pra. 12, 
(1964) AIR 1964 SC 1043 (V 51)= 
(1964) 6 SCR 461, State of Gujarat 
v. Vora Fiddali 12, 16 
(1964) AIR 1964 SC 1793 (V 51)= 
(1964) 7 SCR 112, Narsing Pratap 
Singh Deo v. State of Orissa 
(1961) AIR 19@1 SC 298 (V 48)= 
(1961) 1 SCR 957, Madhaorao 
Phalke v. State of Madhya 
Bharat 11, 17 
(1956) AIR 1956 SC 60 (V 43), 
Director of Endowments, Gov-: 
rau of Hyderabad v. Akram - 


(1955) ATR 1955 SC 352 (V 42), 
Ameer-un-Nissa Begum v. Mah- 
boob Begum 11, 12 
G. M. Chapheker, and P. D. Pathak, 
for Petitioner; K. K. Dube, Govt., Ad- 
vocate, for Respondents. 


BHARGAVA, J.: This order shall 


14 


12 


govern the disposal of M. P. Nos. 12/67, 


17/67, 18/67, 619/66 and 620/66 also. 

2. The petitioners in these peti- 
tions are incorporated companies owning 
textile mills at Indore wherein the peti- 
tioners carry cn the business of manu- 
facture of cotton-textile goods. By these 
petitions the petitioners have challenged 
the orders passed by the first respond- 


~ 


11, 12 


178 M. P. [Prs. 2-7] S. C. & F. Mills v. T. S. Paraskar (Bhargava J} 


ent Shri T. S. Paraskar who has been 
appointed the Assessing Officer under 
the Indcre Industrial -Tax Rules, 1927} 
and the Indore Excess Profits Duty 
Crder, 1944. By the Orders impugned 
in these petitions, the petitioners were 
beld liable to pay interest on the arrears 
of industrial tax and excess profits duty 
and have been called upon to pay the 
said amount, 

3. Feeling aggrieved, the peti- 
tfoners have filed these petitions under 
Arts. 226 and 227 of the Constitution 
craying for the issue of a writ of cer- 


-orari for quashing the impugned orders. 


and for restraining the State Gevern- 
ment from recovering interest from the 
zetitioners. 


4. In the year 1927, the Govern- 
nent of His Highness Maharaja Holkar . 


zromulgated rules known as “Indote In- 
dustrial Tax. Rules, 1927.” The said 
rules were duly published in the Holkar 
Sovernr.ent Gazette. The rules, inter 
alia, provided for the levy of industrial 
tax in respect of profits or gains of the 
zotton mills industry carried on by any 
zssessee in the Holkar State. Rule 18 of 
_the said rules conferred powers on the 
Government to-amend the said rules and 
such amendments were to be effective 
after their. publication in the Holkar 
Government Gazette. In exercise of the 
zaid powers the said rules were amend- 
ed from time to time and lastly in the 
vear 1949 when extensive amendments 
were made in the said rules. In the 
vear 1944, the Government of the quon- 
dam Holkar State promulgated another 
taw called “the Indore Excess Profits 
Duty Order, 1944.” It was published in 
the Holkar Government Gazette dated 
18-9-1944, Part J. Under the said order 
which applied to all industrial concerns 
carrying on business in the year 1943 
and subsequent thereto during the con- 
tinuance of the war and one year after 
the termination thereof, a duty called 
“excess profits duty’ was levied on the 


. amount of profits which exceeded Rs. 


75,000/- in respect of any business carri- 
ed on by an industrial concern in the 
Holkar State. This order also was am- 
ended from time to time by the Holkar 
State Government. 


5. According to the scheme for 
the levy of excess profits duty a deduc- 
tion of 50% on account of excess pro- 
. fts duty was to be made from the 
balance of profits of every industrial 
zoncern that remained after deducting 
from its annual profits the industrial tax 
payable by the said concern under the 
Indore Industrial Tax Rules, 1927, and 
a further sum of Rs. 75,000/-. Out of 
this decuction of 50% on account of ex- 
ces profits duty, 15% was to be retained 


A.I. R. 


by the State for its general development 
and welfare, 25% was to be suitably in- 
vested in consultation with the assessee 
concerned for being returned to the as- 
sessee with interest thereon for the ex- 
tension, development or improvement of 
the existing industries in the State, and 
the remaining 10% was to remain frozen 
and invested in the same manner for the 
period of the war and was to be re- 
turned immediately thereafter with in- 
terest accrued thereon to the assessee 
concerned unconditionally. With the end 
of the war, the excess profits duty was 
abolished with effect from 1-4-1946. 

. 6. Admittedly, the petitioners, 
being industrial concerns and textile mill 
owners, were liable to pay the. industrial 
tax as also the excess profits duty. The 
petitioners submitted their returns ac~ 
cording to the: requirement of the Indore 
Industrial Tax Rules, 1927, for the years 
1940 to 1948. The petitioners also paid 
the industrial tax and the excess profits 
duty due from them. Details about the 
submissions of these returns, the pay- 
ment of taxes and duties and the effects 
of the assessments and appeals therefrom 
have been -set out in the petitions, but it 
is unnecessary for purposes of these 
petitions to go into all those details. Tt 
is sufficient to point out that in the first 
instance provisional assessments were 
made and after scrutiny of the accounts, 
final assessments were made as provid- 
ed by the Indore Industrial Tax Rules, 
1927. The petitioners filed appeals 
against the final assessment to the ap- 
pellate authority under the Indore In- 
dustrial Tax Rules. On these appeals 
certain reliefs were granted to the pelti- 
tioners. Second appeals were preferred 
by the petitioners to the High Court 
under Rule 13 of the Indore Industrial 
Tax Rules as amended in 1949. The 
petitioners got some more relief in these 
eppeals. 

- 7. After the decisions of the suc- 
cessive appeals, the tax liabililty was 
modified in the light of the appellate, 
decisions and even refunds were made 
when the tax liability was reduced on 
appeals. In respect of some of the peti- 
tioners i.e., the petitioners in M. P. No, 
12/67 (Nandlal Bhandari Mills Ltd.), 
M. P. No. 18/67 (Kalyanmal Mills Ltd.) 
and M. P. No. 123/87 (The Swadeshł 
Cotton and Flour Mills Ltd.) the assess- 
ments for all the years have been com- 
pleted and refunds of the excess tax 
have been made so that no proceedings 
are pending in respect of these peti~ 
tioners. In respect of the petitioners in 
the other three cases, assessments for 
some of the years have been finally com~ 
pleted and refunds made while assess- 
ments of a few years have still to be 
completed in the light of the orders 
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made by the High Court. In the case 
of the petitioner the Indore Malwa Unit- 
‘ed Mills Ltd: (M. P. No. 620/66) the peti- 
tioner got further relief in the Supzeme 
Court and the assessment in the light 
of the orders made by the Supreme 
Court is yet. to be completed. 

8° With the end of the war, 10% 
of the deduction on account of the ex- 
cess profits duty was refunded to the 
petitioners but the remaining 25% which 
was also to be refunded to the peti- 
tioners was not refunded to them. The 
petitioners therefore pressed their demand 
for the said refund. The respordent 
No. 1 who -was appointed the Assessing 
Authority to complete the pending as- 
sessment of industrial tax and excess 
profits duty served the impugned orders 
on the petitioners holding them Lable 
for payment of interest on the delayed 
payment of industrial tax and after ad- 
Susting the refundable portions of the 
excess profits duty to the petiticners 
against this demand for interest, the first 
respondent called upon the petitioners to 
pay the balance. The impugned order 
of the first respondent in this case has 
‘been annexed as annexure A to the peti- 
tion. Similar orders have been “passed 
in all the cases and have been filed with 
the petitions. The first respondent eld 
that the petitioners had defaulted in re- 
gular payments of industrial tax and ex- 
cess profits duty and were liable to pay 
interest for such delayed payments. For 
holding the petitioners liable to pay 
interest on ‘the dues of industrial tax, 
the first respondent relied upon Huzur 
Shree Shankar Order No. 158 dated 3-5- 
4932. The said order was passed by His 
Highness Maharaja Holkar who was an 
absolute Sovereign. It may be stated 
here that there is admittedly no provi- 
. sion for payment of interest. on the 
‘delayed payment of the industrial tax in 
the Indore Industrial Tax Rules, 1327. 
The claim for interest is wholly besed 
upon ‘the Huzur Shree Shankar Order 
No. 158 datéd 5-5-1932 which accorcing 
to the respondents is an indepencent 
law in itself The said order has keen 
filed in this case (M. P. No. 123/67) and 
has been annexed to the return as 3/1. 
It appears to have been passed by His 
Highness Maharaja Holkar while con- 
sidering the audit objection raised by 
the Accountant General pertaining to the 
inspection of accounts of the Inspector’s 
Office of the State Mills of which Mr. 
Bhandari was a lessee. The relevant 
text of the order is as follows:— 

“Eis Highness the Maharaja is 
pleased to order that:— 

Mr. Bhandari should be charged in- 
terest (excluding the period of grace) af 
6% per annum on the balance of the 
Industrial Tax the full payment of which 


-should be charged 
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was not made till the second week of 
April 1930 and which should have been 
paid before the 30th September 1929. It 
is also laid down for future guidance in 
such cases that in the event of an as- 
sessee finding it necessary to delay pay- 
ments, he should: at once address the 
Member for Commerce and Industries, 
giving the reasons for the delay and the 
member should place the matter before 
the Government for orders. If an as- 
sessee neglects to take this course and 
neglects also to pay the tax within one 
month of the date it falls due, he shall 
be charged interest on the amount due 
at 6% per annum; if sufficient reason is 
not forthcoming for the delay, interest 
even. for the grace 
period of one month, except for the first 
week which should -be free from interest 
whether satisfactory reason for the delay. 
is given or not.” 

9. The contention of the peti- 
tioners in all the cases is that the said 
Huzur Shree Shankar Order cennot be 
treated as a law authorizing the charg- 


` ing of interest on the arrears of indus- 


trial tax and therefore the levy of in- 
terest based upon the said order is with- 
out the authority of law and therefore 
wholly void and ineffective. It has fur- 
ther been urged that the first respondent 
had been appointed only to complete the 
pending proceedings. He therefore had 
no jurisdiction to start fresh proceed- 
ings for the levy of interest and 
therefore his order levying interest is 
without jurisdiction and void. It has 
also been contended that the levy of 
interest is bad and illegal on the ground 
that no notice was given to the peti- 
tioners to show cause why interest 
should not be levied and no opportunity 
was given to them to be heard on this 
question and the order levying interest 
was made without affording them any 
opportunity of being heard. It is there- 
fore urged that the said order violates 
the principles of natural justice. On the 
merits it has keen contended that ‘the 
levy of interest is also not justified be- 
cause interest had been charged not on 
the amount of tax as finally determined 
in appeal but cn the amount as original- 
ly assessed even though the said assess- 
ments were mcdified on appeals and the 
amount of tax was reduced. It has also 
been contended that even in respect of 
those years which were ultimately ac- 
cepted to be loss years interest has been 
charged upon the industrial tax as ori- 
finally assessed though ultimately it 
was accepted that no tax was payable in 
respect of those years. It has also been 
urged that levy of interest has been 
made even in respect of those payments 
of ‘tax for which the Government had 
granted the facility of payment by in- 
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stalments. It was also urged that the 
first respondent adopted double stan- 
dard in the matter of interest. On the 
amounts which became due .to the peti- 
tioners interest was paid at the rate of 
Rs. 2/10/- per cent. whereas ori the 
amounts claimed from them interest’ is 
being demanded at the rate of 6%. 
10. On the other hand, the res- 
pondents in their return have urged that 
is Highness Maharaja Holkar being an 
absolute Sovereign, every order passed 
by him had the effect of law and accord- 
ingly the said Huzur Shree Shankar 
Order No. 158 dated 5-5-1932 was also a 
valid law. 


to start fresh. proceedings for the levy of 
interest and his order .is within jurisdic- 
tion. It has béen urged in respect of the 
-contention that no notice or hearing was 
given to the 
the impugned order pertaining to the 
recovery of interest that no such notice 


or hearing was necessary as the order” 


itself was tentative and -purported to 
invite objections from the petitioners. if 
they wanted to raise any. The respond- 
ents have also tried to justify the charg- 
ing of interest on merits... ° 

11. We will first’ examine the 
question as to whether the demand. for 
interest for belated payments of the in- 


dustrial tax is justified by any autho- . 


rity of law. The contention of -the 
learned Government Advocate is that the 
aforesaid Huzur - Shree Shankar Order 
dated 5-5-1932 is a valid law and con- 
stitutes sufficient basis for justifying the 
said demand. It is urged that the Ruler 
of Holkar State was an absolute monarch 
and full sovereignty vested in him. As 
such absolute monarch he was endowed 
with full legislative. judicial and execu- 
tive powers and authority and whatever 
order he passed amounted to law. It is 
contended that in the case of an ab- 
solute sovereign whose word is literally 
law, it is futile to distinguish between 
binding orders which are administretive 
or executive > from the binding orders 
which are legislative. The learned Gov- 
ernment’. Advocate. relies, on the view 
taken in Ameer-un-Nissa Begum v. 
Mahboob Begum, AIR 1955 SC 352 and 
Director of Endowments, Govt. of 
‘Hyderabad v. Akram Ali, ATR 1956 SC 
60. He has further ‘contended that 
merely on account of the fact that the 
said order dated 5-5-1932 was not publi- 
shed in the Holkar State Gazette or in 
any other manner, it cannot be treated 
to be an administrative or executive 
order. In this connection, the learned 
counsel referred to paragraph 14 of the 
judgment of their Lordships in Madhao- 
rao Phalke v. State of Madhya Bharat, 
AIR 1961 SC 298. It has also been urged 


It has further been urged. 
that the first respondent had jurisdiction . 


petitioners before passing | 
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that mere 

decisive test and the direction in the 
order that interest was to be charged at 
the rate specified in the said order made 
it a compulsory rule of conduct which 
had to be followed and therefore the 
said order is a valid law. . ; 

12. We may first examine the 
validity of the contention advanced by 
the learned Government Advocate to the 
effect that as the order dated 5-5-1932 
emanated from the Ruler, in the ulti- 
mate analysis it is law and there is no- 
distinction between binding orders issued 
by the ruler . which are legislative and 
‘other binding: orders which are adminis- 
trative. The case of AIR 1955 SC-352 
& AIR 1956. SC 60 on which reliance 
has been placed by the learned Govern- 
ment Advocate, were fully discussed by 
their Lordships in their decision in 
Narsing Pratap Singh Deo v. The State 
of Orissa, AIR. 1964 SC 1793. Their’ 
Lordships observed in para 7 of their 
judgment, 

“It is true that the legislative, ex- 
ecutive and judicial powers are all 
vested in an absolute monarch; he is the 
source or fountain of all. these powers 
and any order: made by him would be 
binding within the territory under his © 
rule without examining the question as 
to whether it is legislative, executive or 
judicial; but though all the three powers 
are vested in the same individual, that 
does not obliterate the difference in the 
character of those powers. The juris- 
prudential distinction between the legis- 
lative and the executive powers still 
remains, — though for practical purposes, ` 
an examination about the character of 
these orders may serve no useful pur- 
pose. It is not as if where absolute 
monarchs have sway in their kingdoms, 
the basie principles of jurisprudence 
which distinguish between the three’ 
categories of powers are inapplicable. A 
careful examination of the orders passed 
by -an absolute monarch would disclose 
to a jurist whether the power exercised 
in a given case by issuing a given order 
is judicial, legislative or executive, and 
the conclusion reached on jurispruden- 
tial grounds about the nature of the 
order and the source of power on which 
it is based would nevertheless be true 
a RE A ; i 
n paragrap. of the judgment it wa 
further observed: ` pe cg : 1 

“Though theorists may not find it 
easy to define a law as distinguished 
from executive orders, the main fea- 
_ tures and characteristics of law are well 
recognized. Stated broadly, a law gene- 
rally is a body of rules which have been 
laid down for determining legal rights 
and legal obligations which are reco- 
fnized by courts.” ; 


A. I. R. 
form of the order is not a 
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The observations made by their Lord- 
ships in paragraphs 9 and 10 of tne 
judgment go to show that in. Ammer-un- 
Nissa Begum’s case, AIR 1955 SC 352 
and in the case of Director of Endow- 
ments, AIR 1956 SC 60 (supra) the dis- 
tinction between the legislative and the 
executive functions of the 
sovereign was -not argued, and therefore 
it was not considered as to whether it 
would be possible or useful to draw a 
line of demarcation between “Firman” 
which is legislative and that which is 
executive. Their Lordships held that 
the observations made in Ameer-un- 
‘Nissa Begum’s case were not intended to 


lay down a broad or general proposition 


of law. In para 15 of the judgment 
their Lordships stressed that— 


“The true legal position is that 
whenever a dispute arises as to whethar 
an order passed by an absolute monarch 
represents a legislative act and con- 
tinues to remain operative by virtue f 
cl. 4 (b) of the Order, all relevant factors 


must be considered before the questicn: 


is answered; the nature of the order, 
the scope and effect of its provisiors, 


its general setting and context, the 
method adopted by the Ruler in pre- 
mulgating legislative as distinguished 


from executive orders: these and other 
allied matters will have to be examined 
before the character of the order is 
judicially determined......... 4 

The same principles have been reiteraż- 
ed by the Supreme Court in Bengal 
Nagpur Cotton Mils Ltd. v. Board ef 
Revenue, Madhya Pradesh, AIR 1964 SC 
888 and State of Gujarat v. Vora Fid- 
dali, AIR 1964 SC 1043. . 


13. It is clear from the contenss 
of the order itself that there was ro 
proposal to enact any law in respect of 
delayed payments before the Ruler but 
the orders of the Ruler were invited on 
a matter of purely executive nature. Tke 
order was made keeping in view ore 
particular case of Mr. Bhandari. The 
said order cannot be said to have been 
passed as an Act of legislation by the 
Ruler. The making of law essentially 
means the exercise of.discretion by the 
competent legislative 
State to enact a law. The order in ques- 
tion has not the “trappings” of a lav. 
It was not published in the Holkar Gov- 
ernment Gazette'nor was it made known 
to the assessees in any other manner. 
Jf the said order had been made witi 
the object or purpose of supplementinz 
or amending the Industrial Tax Rules, 
1927, it would have been published in 
the gazette as required by Rule 18 cf 
the said Rules. Rule 18 provides thet 
“Rules made by the Government shail 
be published in the Holkar Government 


absolute 


authority of the. 
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Gazette and thereafter shall have the 
force of law.” - 

l4. There was a generally esta- 
blished method of enactment of laws in 
the Holkar State. When the laws were 
enacted there, they had also a distinct 
form. It is significant to note that the 
order in questicn is neither in confor- 
mity with that method nor accords with 
the form. In AIR 1964 SC 888 their 
Lordships observed: 

“A law must follow the customary 
forms of law-making and must be ex- 
pressed as a binding rule of conduct. 
There is generally an established method 
for the enactment of laws, and the laws, 
when enacted, have also a distinct form. 
It is not every indication of the will of 
the Ruler, however expressed, which 
amounts to a law. An indication of the 
will meant to bind as a rule of conduct 
and enacted with some formality either 
traditional or specially devised for the 
occasion results in a laW............ 7? : 

15. We may point out at thi 
stage that if the Government of Maha- - 
raja Holkar desired to recover interest 
on the delayed payments of the indus- 
trial tax it was not even necessary for 
Maharaja Helkar to enact the law. In- 
terest could be recovered even by an ex- 
ecutive order as the said order would 
have been binding on all concerned. So 
long as the Supreme legislative, judicial 
and executive powers vested in him, 
even his executive order could not be 
challenged in anyway. But,it is per- 
tinerit to note that no demand was ever 
made for payment of interest on belat- 
ed payments of industrial tax during the 
time that the Holkar State existed. 

16. The questicn before us is not 
as to what legal effect may have been 
given to the order if on the basis of the 
said order demand for interest had been 
made at the time when the Holkar State 
was in existence. The question is as to 
whether the said order can be project- 
ed and held operative for a period sub- 
sequent to the coming into force of the 
Constitution. In other words, the ques- 
tion before us is as to whether the said 
order satisfies the test of being “exist- 
ing law” which was continued within 
the meaning of Art. 372 of the Constitu- 
tion. This question gains importance 
because in case of absolute monarchs the 
distinction between the administrative 
action under their executive and of laws 
passed by them as a supreme legislature 
has no difference as regards their effec- 
tiveness. Still the distinction between 
the two is of vital importance for the 
purpose of determining their continued 
efficacy after the coming into force of 
the Constitution. Under Art. 372 of the 
Constitution, “All the law in force in the 
territory of India immediately before the 
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commencement of this Constitution shall 
continue in force therein until repealed 
or amended. by a competent legislature 
or other competent authority.” The ex- 
pression "existing law” has been defined 
in Art. 366 (10) tbus: 

“Existing law means any Law, 
Ordinance, Order, bye-law, rule or re- 
gulation passed or made. before the com- 
mencement of this Constitution by any 
Legislature, authority or person having 
power to make such a law, Ordinance, 
Order, bye-law, rule or regulation.” 
The said definition does not include ad- 
ministrative orders which are traceable 
not to any law made by the legislature 
but derive their force from executive 
authority. What survives the Constitu- 
tion and is continued by Art. 372 are 
the laws which could trace their origin 
to the exercise of legislative power. This 
legal position has clearly been discussed 
- by their Lordships in paragraphs 56 and 
57 of their judgment in the case of AIR 
1964 SC 1043. 

17. In the case of AIR 1951 SC 
298, Madhaorao Phalke v. State of Madhya 
Bharat the contention before their Lord- 
ships was tbat the Kalambandis in ques- 
tion were not published in the Gazette 
as other laws are; they were published 
only in the Military Gazette and they 
are not called quanun or laws as they 
would have been, if they were intended 
to operate as laws. Their Lordships dis- 
cussed in paragraph 14 of the judgment 
- the practice which was in vogue in 
Gwalior State for enactment and pro- 
mulgation of laws. On consideration of 
those practices their Lordships observed 
that merely because. the Kalambandi was 
not described as a quanun or was not 
published in the Government Gazette, it 
could not be treated to be an executive 
order. Their Lordships held that the 
words used in describing the several 
orders issued by the Ruler of the Gwa- 
lior State did not afford material assis- 
tance in determining . their character. 
Their Lordships examined in detail the 
character of orders contained in these 
Kalambandis in paragraph 15 of their 
judgment. They held that the Kalam- 
bandis recognized and conferred heredi- 
tary. rights, provided for the adoption of 
a son by the widow of a deceased Sille- 
dar subject to the approval of the State. 
They also provided.for the maintenance 
of widows out of funds specially set 
apart for that purpose and made detailed 
provisions about mutation of names after 
the death of a Silledar. On considera- 
tion of these and the other important 
matters discussed in paragraph 15, their 
Lordships expressed the view that the 
Kalambandis were unambiguously im- 
pressed upon with the character of a 
statute or a regulation having the force 
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of a statute. In the last portion of para- 
graph 15 it was observed: . 
“It would thus be seen that the 
detailed provisions made by this Kalam- 
bandi deal with several aspects of the 
amount payable to the recipient, and 
considered as‘a whole it cannot be treat- 
ed as an administrative order issued 
merely for the purpose of regulating the 
working of the administration of the 
department of irregular forces.” 
It. is clear from the above discussion that 
Madhaorao Phalke’s case, AIR 1961 SC 
298 (supra) stood on an entirely different 
footing and is clearly distinguishable. 
Though the Kalambandis were not pub- 
lished in the Gwalior Government 
Gazette, they were published in the Mili- 
tary Gazette and therefore it could not 
be urged that the provisions made in the 
Kalambandis were not brought to the 
notice of those who might be affected by. 
them. In the instant case, it is an ad=- 
mitted fact that the order dated 5-5-1932 
was not published in the Government 
Gazette nor was it brought to the notice 
of the assessees in any other manner, 
It is further significant that the Indus- 
trial Tax Rules, 1927, themselves con- 
template publication of the rules to be 
enacted in future for being given the 
force of law. Even assuming that for 
enacting a valid law it was not neces- 
sary that it must be published’ in the 
Holkar State Gazette yet it cannot be 
denied that the Ruler could choose to 
say that any order made by him would 
have the effect of law only when it was 
so published. Jt was so said in Rule 18 
of the Industrial Tax Rules, 1927, which 
is a law and compliance of the said rule 
would be necessary to enact any binding 
rule unless the said rule had been, suit- 
ably amended or repealed subsequently. 
We are therefore of the view that the 
aforesaid observations made by their 
Lordships -in Madhaorao Phalke’s case, 
AIR 1961 SC 298 (supra) do not help 
the respondents. 


18. Applying the principles en- 
unciated by their Lordships in the cases 
referred to above and considering the 
circumstances in which the order dated 
5-5-1932 was passed, we are firmly of 
the view that it is not a law in the sense 
in which that expression is used in Arti- 
cle 372 of the Constitution. The nature, 
quality, content and the scope of the 
order and effect of its provisions, its 
general setting and context, its form and 
the method adopted for getting the order 
passed by the Ruler leads to the inevit- 
able conclusion that it cannot be held to 
be a binding rule of conduct amounting 
to law. In this view, we hold that the 
demand of interest on the delayed pay- 
ment of indusirial tax is not supported 
by any authority of law. 
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19. The next question which is 
required. to be considered is that the 
first respondent was appointed the as- 
‘sessing officer for industrial tax and 
excess profits duty in regard to pending 
assessment and therefore he had no 
jurisdiction to make the order for re- 
covery of interest as the assessmerts 
were already completed and were not 
pending. This contention is based upon 
the fact that the Industrial Tax Rubs 
and the Excess Profits.Duty Order whizh 
were laws relating to income-tax or tax 
on profits in business which were in 
force in the Part ‘B’ State of Madhya 
Bharat were repealed by Section 13 of 
the Finance Act, 1950 (1 of 1950) except 
for the purposes of the levy, assessment 
and collection of the tax in respect of 
the periods not included in the previous 
‘year for the purpose of assessment under 
the Income-tax Act and these proceei- 
ings could be continued and completed. 
Proviso to the said Section 13 states that 
the officers to make these assessments 
would be officers under the Indian In- 
come-tax Act. 


20. 
the pending assessments in Madhvra 
Bharat under the .Industrial Tax Rul2s 
and the Excess Profits Duty Order were 
continued by the officers appointed under 
the said Act even after the coming inzo 
force of the Indian Finance Act, 1950. 
The question of validity of these pro- 
ceedings having been raised, the Parlia- 
ment in the year 1954 passed the 
Madhya Bharat Taxes on Income (Vali- 
dation) Act, 1954 (Act 38 of 1954) ky 
which the proceedings taken by the offi- 
cers appointed under the said State Act 
were not only validated but by Sec. 4 
of the Act for continuance of the pro- 
ceedings it was provided:— 7 


“If immediately before the commen- 
cement of this Act, any proceedings of 
the nature referred to in Section 3 are 
pending before any officer, authority, 
tribunal or court acting or purporting io 
act under the relevant Madhya Bharat 
Law, such proceedings may, notwith- 
standing anything contained in the first 
proviso to sub-section (1) of S. 13 of tke 
Finance Act, be continued and comple: 
ed in accordance with the provisions of 
the relevant Madhya Bharat Law, and 
the provisions of the .said proviso shall 
not apply, and shall be deemed never io 
have applied, in relation to any such 
proceedings.” ` ; 


21. On the basis of this provi- 
sion, the contention advanced on behalf 
of the petitioners is that the officers agt- 
pointed under the State Acts were only 
authorized to complete the pending ac 
sessments but once the assessments were 


In spite of the said provision, 
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completed, these officers had no juris- 
diction to initiste fresh proceedings as 
such proceedings would be hit by the 
provisions of Section 13 (1) and the pro~ 
viso thereto of the Finance Act, 1950. 


22. It is common ground that the 
assessments in these cases were com- 
pleted, but the cases were remanded to 
the assessing officer for trial and disposal 
subject to the directions given by the 
High Court. In the case of the Indore 
Malwa United Mills Ltd. (M. P. No. 620 
of 1966) the matter is pending before 
respondent No. 1 in pursuance of the 
directions which were given by the 
Supreme Court in Civil Appeals 183 to 
197 of 1964 and to come to a conclusion 
in regard: to the question of unaccounted 
yarn after considering the material which 
was already on record and after other 
relevant evidence was produced before 
him. Thus, the cases were pending be~ 
fore ‘the first respondent for deciding 
specific matters according ta the direc- 
tions of the High- Court and the Supreme 
Court. The cases could not be reopen- 
ed on consideration of the plain language . 
employed in Section 4.. As we have al- 
ready taken the view that the demand 
for interest is not based on any authority 


of law, this point need not be pursued 
further. . 
23. Another contention raised is 


that the first respondent was bound to 
issue a notice to the petitioners to show 
cause why interest should not be charg- 
éd and he should have afforded them an 
opportunity of presenting their case but 
that opportunity was not given and the 
order for payment of .interest has been 
made against the petitioners. It is ad- 
mitted in the return that no such notice 
or hearing was given to the petitioners 
before passing the impugned order. How- 
ever, it was stated that the said order 
is tentative and by the said order the 
first respondent purported to invite ob- 
jections from the petitioners if they: 
wanted to raise any. On a perusal of 
the order annexure-I, we are satisfied 
that it is not a tentative order. The 
order clearly shows that the first res- 
pondent held that the petitioners had 
defaulted in regular payments of indus- 
trial tax and thus were liable to pay in- 
terest at the rate of. 6%. Calculating 
interest at that rate and taking into con- 
sideration the refundable excess profits 
duty, he worked out the final figures for 
which the demand was made against 
each one of the petitioners in‘ the im- 
pugned orders. The functions to be dis- 
charged by the first respondent were of 
a quasi judicial nature and therefore it 
was necessary for him to give an op- 
portunity to the petitioners to show 
cause as to why they were not Liable 


' which were reduced. or ‘knocked: 
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to pay ‘interest as claimed. The first 
respondent has clearly violated the rules 
of natural justice in making the order 
to the prejudice of the petitioners with- 
out hearing them or in any event with- 
out affording them a fair and reason- 
able’ opportunity of showing cause 
against the proposed order. On this 
ground also the impugned order deserves 
to be quashed. Ry ; 


24. ._ In the view that we have 
taken, it is not necessary for us to.con- 
sider in detail the other. objections rais- 
ed on behalf of the petitioners in res- 
pect of the calculation, quantification and 
the alleged 
rates of interest demanded from them 
for delayed payment of industrial tax. 
However, to complete the’ record we 
may briefly observe that in any case no 
valid or legal demand for interest could 
be made before the final assessment of 
tax was‘ completed, no interest could be 
demanded on. those - amounts of tax 
down 
in the appeals and.no interest could be 
’ demanded when the year of assessment 


itself was finally. held to be a loss year. ` i 


We are told that in the case of all peti- 
tioners, years 1940, 1946, 1947 and 1948 
were the years of loss and in the case 
. of the Indore Malwa United Mills Ltd. 
(M. P. No. 620 of 1966) the Supreme 
Court held-in appeal the year 1941 to 
be a year of loss. Payment of interest 
to the petitioners on the amounts fotind 
due in their favour at the rate of 
Rs. 2/10/- per cent per annum and de= 
manding interest from them at a much 
higher rate of 6% per annum is onthe 
face of it unsupportable and unjust. 


25. In the result, all these writ 
petitions are allowed with costs. We 
quash the impugned orders, annexure A 
dated 13-12-1966 in M. P. No. 123/67, 
annexure B dated 26-11-1966. in M. 
‘ P. No. 12/67, annexure A dated 3-11- 

1966 in M. P. No. 17/67, annexure 
A dated 21-12-1966 in M. P. No. 18/67, 
annexure B dated 1-11-1966 in M. P. 
No. 619/66 and annexure 10 dated 31-10- 
1966 in M. P. No. 620/66 as being wholly 
without jurisdiction. We further issue 
a writ in the nature of mandamus dir- 
ecting the respondents to refrain from 
enforcing the said demand of payment 
of interest against the petitioners. The 


case is sent back to the first respondent yo 


for making appropriate orders according 
to law. . We fix the‘counsel’s fee at Rs. 
200/-, in each case. The security amount 
shall be refunded to the petitioners. 


Petitions allowed. 
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"11-12-1970 from decree of V. G. Tejwani 


Addl. Dist. J, Rajnandgaon, ‘D/- 22-11< 
1966. 

(A) Civil P. C. (1908), S. 47 — A 
separate suit for possession on the basis 
of title against a person who was not 
the representative of. the judgment- 
debtor is not barred where the decree 
in the first suit for possession on basis 


‘of relationship of landlord and tenant 


has for some reason become infructuous. 
(Para 18) 

“This is so for two reasons; one would 

be that in the suit between the landlord 
and tenant, the question of title could 
not be examined and secondly, the ques~ 
tion of possession on basis of title in the 
subsequent suit was not between tha 


(Para 18) 
(B) Civil P. o „0909), S. 11, Ex- 
planation 4 and O. 2, R. 2 — Where a 
Court had jurisdiction to entertain 4 
suit, a subsequent ‘suit by the defendant 
for ‘declaration ‘that the decree in tha. 
former suit was a nullity is barred when 
the question of the tenability of the suit 
‘was not raised in the former suit or even 
in. execution proceedings. 
(Paras 23, 24, 27, 29) 
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v. Kali Nath 22 
(1954) AIR 1954 SC 340 (V 41j= 
1955 SCR 117, Kiran Singh v. 
Chaman Paswan 21 
(1948). AIR 1948 Nag 256 (V 35)= 
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Krishna 25 
(1946) AIR 1946 Nag 277 (V 33)= 
1946 Nag LJ 690, Rajah Chattar 
. Singh v. Diwan Roshansingh 26 
(1931) AIR 1931 All 490 (V 18)= 
1931 All LJ 715 (FB), Mahabir - 
Singh v. Narain Tewari 20 
P. R.- Padhye, for Appellants; J. P. 
et with N. 5; Kale, for Respondent 


parties or their representatives. 


23, 24 


vee J.:— This is an appeal by 
the defendants Nos. 1 and 2 against the 
decree dated 22-11-1966, passed by the 


-Additional District Judge, Rajnandgaon 


in Civil Suit No. 2-A of 1961 decreeing 


_ the first respondent’s claim for declara~ 
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tion that the decree, obtained by defend- 
ants 1 and 2 (present appellants) in Civil 
Suit No. 2-A of 1948, was obtained by 
practising fraud on the Court and also 
that it was passed by the Court without 
jurisdiction and is, therefore, null and 
void. The present appellants (defend- 
ants 1 and 2) were permanently restrain< 
ed from executing the said decree. 


2. This case has become complis 
cated on account of the several litiga< 
tions started by both the parties. The 
disputed property namely the house, ori- 
finally belonged to one Gayaprasad. In 
execution of a decree against him, 
Badruddin (predecessor of the present 
respondents) on behalf of himself and 
his minor son, Nasruddin purchased the 
said house in a Court auction on 21-4« 
1925. - Badruddin purporting to act on 
his own behalf and on behalf of the 
minor son Nasruddin executed a sale 
deed dated 15-11-1930 in favour of 
Multanchand who was the father of the 
appellants. The house was let out by 
Multanchand to Badruddin and his 
father, Jewara who were said to kave 
executed a rent note in favour of 
Multanchand. Thus Badruddin and his 
father, Jewara became tenants of 
Multanchand. 


3. Multanchand filed Civil Suif 
No. 152 of 1935 in the Court of Subo-di-« 
mate Judge, Rajnandgaon against Jewara 
and Badruddin for ejectment alleging 
that the tenancy had been termineted 
and that there were arrears of rent. 
The plaint of that suit .is on record as 
Ex. P-1. As per the judgment deted 
15-6-1937 (Ex. P.2) the Subordirate 
Judge, First Class, Rajnandgaon decreed 
the claim of Multanchand for ejectreent 
and for arrears of rent amounting to 
Rs. 470/-. 


4. In the meantime Mst. Sakina 
Bi widow of Badruddin purporting to act 
on behalf of minor Nasruddin filed Civil 
Suit No. 175° of 1935 alleging that 
Nasruddin was not the son of Badrucin 
but of Badruddin’s brother Alladin. Fur- 


ther it was alleged that the house Ses" 


longed to Nasruddin and SBadrudd:n’s 
name had been nominally entered in ihe 
sale deed. As such according to the 
allegation made in that plaint Nasruddin 
was the exclusive owner of the cuit 
house. That suit was dismissed and an 
appeal against that decree was also čis- 
missed. In that litigation Badruddin was 
held to be the exclusive owner. The 
parties had agreed that if in Civil Suit 
No. 175 of 1935 Nasruddin’s title was 
negatived and Badruddin’s title was up- 
held, a decree for ejectment in faveur 
of Multanchand in Civil Suit No. 152 of 
1935 be passed. Accordingly the deczee 
for ejectment was passed. That decree 
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was put in execution and was resisted 
on different grounds. We shall have oc- 
casion to deal with this aspect later. 

It is the contention of the’ respond- 
ents that only remedy of the present 
appellant was to execute the decree in 
Civil Suit No. 152 of 1935 and a fresh 
suit for possession namely Civil Suit 
2-A of 1948 was not tenable by virtue 
of Section 47, Civil P. C. Therefore, the 
decree passed in Civil Suit No. 2-A of 
1948 is contended to be without jurisdic- 
tion and also it is alleged that the said 
decree had been obtained by practising 
fraud on the Court by suppressing the 
fact that the execution in the ejectment 
decree has been dismissed as infructuous 
and that warrant of arrest had been 
issued against the judgment-debtor and 
the obstructors who were resisting the 
delivery of possession. 

5. Thereafter Mst. Sakina Bi filed 
Civil Suit No. 18 of 1943 in the Court 
of Subordinate Judge, Rajnandgaon 
claiming title to the suit house on the 
ground that the house had been gifted 
to her in satisfaction of dower debt. 
That suit wes dismissed on 19-7-1944 
and the appeal filed against that decree 
also failed. 

6. Thereafter a third attempt 
was made by Mst. Sakina Bi by filing 
Civil Suit No. 86 of 1945 which was- 
renumbered as Civil Suit No. 82 of 1948. 
In that suit Sakina Bi contended that 
she had 1/8th share in the house and to 
that extent the decree for ejectment 
passed against Badruddin and Jewara 
was not binding on her. That suit was 
dismissed on 31-7-1948. Thus after the 
decree in the ejectment suit was passed 
against Badruddin and Jewara, Mst. 
Sakina Bi made three attempts to. set 
that decree at naught by filing one suit 
on behalf of the minor Nasruddin and 
by filing 2 suits on her own behalf. But 
all those attempts failed. 

7. The appellants on their part 
had filed Civil Suit No. 3 of 1944 against 
Badruddin for damages for use and oc- 
cupation. That claim of theirs was 
decreed on 11-9-1944. ‚This was the se- 
cond suit filed by the appellants, the first 
one i.e. for ejectment having been filed 
by their father Multanchand. 

8. Thereafter the appellants filed 
Civil Suit for possession on 8-4-1946. - 
That was registered as Civil Suit No, 2-A 
of 1948. The plaint of that suit is on 
record as Exhikit P.4, while the written 
statements are on record as Exhibits 
P.5 and P.6. That suit was decreed by 
the Court of Additional District Judge, 
Rajnandgaon on 20-4-1948 to the extent 
of 8 annas share in the house. In res- 
pect of the rest, the suit was dismissed. 
Against that decree the present appel- 
lants had filed Civil Appeal No. 34 of 


- 
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948 in the High Court of Judicature at 
Nagpur. A Division Bench of the High 
Court allowed the appeal holding that 
the appellants were entitled to file a 
suit for possession. Against that decree 
of the High Court the matter was taken 
up to the Supreme Court, but without 
any success. ‘That decree was put in 
execution and it was resisted on the 


‘ground that the suit was not tenable 


and that the Court had no jurisdiction 
and that Section 47 of the Code of Civil, 
Procedure was a bar to the tenability of 
that suit. Those very pleas which are 
now -sought to be raised on behalf of 


the first respondent (Plaintiff) and other 
_ respondents 


who are defendants and 
whose interest is common with that of 
the plaintiff in the present litigation had 
been decided in the objection raised in 
the execution case.’ Those pleas had been 
raised by the. judgment-debtor Badrud- 
din under Section 47 of the Code of 
Civil Procedure. By an order, dated 
9-8-1962 (Exhibit D. 1), the executing 
Court recorded the following findings: 


“Issues 

ue) Whether Civil Suit 
No. 2-A of 1948 was 
competent in view of 
the decree in Civil 
Suit No. 152 of 1935 
between the plaintiff 
and the defendant 
No. 1 and Sa father? 


(6) Is the decree, 
therefore, void or in- 


Yes; competent 


2(a) Whether the objec- 
tor should have raised 
the objection in Civil 
Suit No. 2-A of 1948? 
RAE EAE . Wes. 

2(b) If so, whether the: 
present objection is- 
barred on principles of 
res judicata? 1 ORRON Yes.” 

It is to be noted that TI of ihe 
present EET were parties to Civil 

Suit No. 2-A of 1948. 

9. It is necessary fo take note of 


the allegations made in the present suit, 
namely Civil Suit No. 2-A of 1961 which 


‘ has been filed by Badruddin against the 


d 


present ‘appellants and other defendants 
whose interest is common with that of 
the plaintiff. The main. -contention of 
the plaintiff is that the decree obtained 
by the pee appellants in Civil Suif 
No. 2-A of 1948 is a nullity as it had 
been passed by a Court without juris- 
diction and moreover the decree had 
been obtained by fraud practised on the 
Court by suppressing the fact that war- 
rant of arrest had been issued in ex- 
ecution of the ejectment decree passed 
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Findings © 


“No, . 


A. L Ri 

in Civil Suit No. 152 of 1935. There« 
ee according to the plaintiff, Civil Suié 
No. 2-A of 1948 was not at all tenable 
and Section 47 of the Code of Civil Pro~ 
cedure was a bar against its tenability, 
Therefore, the first respondent, in his 
plaint prayed that the decree in Civil 
Suit No. 2-A of 1948 be dened to he 
null and ‘void and defendants.1 and 3 
(present ‘appellants) be ‘restrained from 
executing that decree against the plain« 
tiff and other defendants. 

10. The present appellants in 
their defence contended ,that Civil Suit 
No. 2-A of 1948 was tenable. ‘and that 


. the decree passed against the defendants 


would be binding on the present res- 
pondents. The very questions had been 
raised in execution of the said decree 
and the execution was resisted on the 
very grounds on which the present suif 
has been filed. Therefore, the appellants 
invoked the aid of res judicata contend» 
ing that these pleas are not available 
to the present respondents, 

ii. The learned Judge of the 
trial Court recorded the following find- 
ings. It is necessary to note the find- 
ings in details. As the appellants’ main 
reliance is that these very questions had - 
been decided earlier in Civil Suit No. 
2-A of 1948, therefore the judgment and 
the order passed in that case will 
operate as res judicata. On the other 
hand, the first respondent tried to strike 
at the’ very root of decree passed in Civil 
Suit 2-A of 1948 alleging that the decree 
was a nullity and without jurisdiction 
and that it was obtained by. practising 
fraud on the Court, The findings are 
as under:— 
"Issues 


I. Having obtained a 
decree for possession 
of the suit house in 
Civil Suit No. 152 of 
11935: was the second 
suit, Civil. Suit No. 
2-A of 1948 for the 
same relief barred by 
provision of Sec. 47, 
Civil P. C.? : 

2. Did defendant Nos. 1 

. and 2 obtain decree in 
Civil Suit No. 2-A of 
11948 by - practising’ 
fraud on the Court? 

3. Was the said decree ` 
passed without juris- 
diction? .........2+ 

4.(a) Is defendant No. 12 
a legal representative 
of the late JewaraT? 


Findings 


` Yes. 


es, 


Yes. 


(b) Tf so, what is its 
- effect on the present 


Suit? Nil. 
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5.(a) Has plaintiff per- - , 
fected his title to the 
suit house by adverse . 


possession. for 12 - 
Years? .eresaseseeo No. 
(b) Is this plea aval- 

able to the plaintiffs? 

KEE ETET Yes. 


6, Relief and costs? 

Suit decreed,” 
The adverse finding regarding non per+ 
fection of title by. adverse possession has 
been challenged by the first responient 
by a separate objection filed under O. 41, 
Rule 22 of the Code of Civil Procecure. 
Therefore, in the present appeal we 
are mainly concerned with the following 
four questions raised by the appellants 
or the first respondent. 


(1) Whether appellants obta_ned 
decree in Civil Suit No. 2-A of 194€ by, 
practising fraud on the Court. 

(2) Whether the Civil Suit No. 2-A' 
of 1948 was not tenable by virtue of the 
bar provided by Section 47, Civil Proa 
cedure Code because of the decree for 
ejectment obtained by the appellents’ 
predecessor Multanchand in Civil Suit 
No. 152 of 1935. . 

` (3) Whether the decree in Civil 
Suit No. 2-A of 1948 is a nullity it having 
been passed without jurisdiction. 

(4) Whether the present suit is not 
tenable on account of the operation of 
the rule of res judicata inasmuch as 
these very questions had been decided 
in the judgment or the execution order 
in Civil Suit No. 2-A of 1948 
In addition we shall have to  cons.der 
the 5th question raised on behalf of 
the first respondent regarding acqvisi+ 
tion of title by adverse possession. 

12. We propose to consider the 
above questions in a serial order: The 
first question is whether the appellants 
obtained the decree in Civil Suit No. 2-A 
of 1948, by practising fraud on the 
Court. This question is inextricebly 
connected with the second question whe- 
ther Civil Suit No. 2-A’ of 1948 was nof 
tenable by virtue of the bar provided. by 
Section 47, Civil P. C. because of the 
decree for ejectment obtained by the ap- 
pellants’ predecessor Multanchand in 


‚Civil Suit No. 152 of 1935, as also the 


third question whether the decree in 
Civil Suit No. 2-A of 1948 was a nullity, 
it having been passed without jurisdic- 
tion. Therefore, we propose to consider 
these three questions. i.e. questions i, 
‘2 and 3 together. 

13. Section 47, Civil P, C. is as 
follows:— 

"S. 47. (1) All questions arising be- 
tween the parties to the suit in which 
the decree was passed, or their renre- 
sentatives, and relating to the execution. 
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discharge or satisfaction of the decree, 
shall be determined by the Court ex- 
ecuting the decree end not .by a separate 


uit. 

(2) The Court may, subject to any 
objection as to limitation or jurisdiction, 
treat a proceeding under this section as 
a suit or a suit as s proceeding and may, 
if necessary, order payment of any addi- 
tional court-feas. 

(3) Where a question arises as to 
whether any person is or is not the re= 
presentative of a party, such question 
shall, for the purposes of this section, - 
be determined by the Court.” 

14. — Therefore, the first thing to 
be noted is that questións arising be~ 
tween the parties to the suit or their 
representatives. relating to execution, 
discharge or satisfaction of the decree, 
must be determined by the Executing 
Court and not by a separate suit. The 
Court has also been given the power to 
treat an application as a suit or a ‘suit 
as an objection application under S. 47, 
Civil P. C. and the Court is also bound 
to decide the question whether the ob- 
jiector is representative of a party or 
not. These ingredients have to be borne 
in mind while deciding the three ques- 
tions mentioned by us. 


15. The decree for ejectment ob- 
tained by Multanchand ` (appellants’ 
father) in Civil Suit No, 152 of 1935, 
was sought to be set at naught by Mst. 
Sakinabi by filing a suit on behalf of 
the minor Nasiruddin and another on 
her own behalf. But in those three 
eases Mst. Sakinabi and Nasiruddin 
failed and even- the appeals were decid- 
ed against them. Thereafter the present 
appellants proceeded with the execution 
of the ejectment decree. The orders 
passed in the execution case have not 
been filed, but the first respondent filed 
a certified copy of the Civil Suit Re- 
gister showing the various executions 
and ultimately, the execution was dis- 
missed as whclly infructuous on 14-2- 
1948. It appears that the Court in’ that 
execution had directed warrants of 
arrest to be issued, but they were pro- 
bably not executed. 

However, as the necessary orders 
are not on record, we are unable to say 
anything more except the fact that the 
appellants or their father could not 
succeed in obtaining possession of the 
house in execution of the decree for 
ejectment filed by the appellants’ father, 
Multanchand against the respondents’ 
predecessor, Badruddin and Badruddin’s 
father, Jewara. The scope of that suit 
was necessarily one for ejectment of the 
tenants sought by the landlord. It is in 
this background that we have to judge 
the gaton ve TERRY, of Civil Suit 
No. 2-A of 1 


- for declaration of the 
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16. In this connection the ques- 
tion to be considered is whether the 
. other objectors namely, the present res- 
. pondents were representatives of the 
' judgment-debtors Badruddin and Jewara. 
If they be- considered to be their re- 
presentatives; in. that event, the remedy. 
of the appellants would be to seek their 
relief by executing that decree alone; 
and a separate suit for possession, name- 
ly, Civil Suit No. 2-A of 1948, will not 
be tenable. If the respondents be not 
considered. to be representatives, then it 
cannot be doubted, nor was it urged on 


behalf of the respondents during argu- 


ments that a title suit filed by the ap- 


pellants, namely, Civil Suit No. 2-A of. 
1948, against the respondents would be. 


tenable. We may observe that the res- 


pondents have been indulging imn- all - 


sorts of fallacy, which would also recoil 
on them. It can be urged on behalf of 
the appellants and. against the respond- 
ents that if the respondents. be con« 
sidered to be representatives of the judg- 
ment-debtors, Badruddin and his father 
Jewara, the respondents would be bound 
by the orders passed in execution of the 
decree in Civil Suit No. 152 of 1935. 

In that suit it had been clearly: held 
that the minor „Nasiruddin had no title 
and it was the appellants’ predecessor, 
Multanchand who was owner of the suit 
house by virtue of a sale effected by 
Badruddin on his own behalf and on 
behalf of his minor son, Nasiruddin. But 
the respondents by resorting to one device 
or another never accepted the fact that 
they were representatives of their judg- 
ment-debtors, Badruddin and his father 
Jewara. On the other hand, Mst. 
Sakinabi claimed title .for herself and 
in one of the cases she claimed exclusive 
title on behalf of the minor, Nasiruddin. 
In Civil Suit No. 2-A of .1948, as per 
the written-statements, Ex. P/5 and Ex, 
P/6, the respondents never claimed to be 
the representatives of the’ judgment- 
debtors, Badruddin’ and ‘his father 
Jewara. On the other hand, they claim- 
ed title in themselves. Thus throughout, 
the respondents never purported to act 
as representatives of the judgment- 
debtors. Badruddin and Jewara. But 
they claimed to have acted in exercise 
of their own right based on their title. 
In this view of the matter, there can ke 
no doubt that Civil Suit No. 2-A of 1948 
appellants’ -title 
and for possession was tenable against 
the respondents, wha never claimed or 
who never purported to act as repre- 
sentatives of the judgment-debtors, 
- Badruddin and Jewara. ° ` 

17. The learned counsel for the 
respondents invited. attention to the 
plaint, Ex. P/4, filed in Civil Suit No. 
. 2-A of 1948, and urged that this was a 
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‘judgment-debtors, Badruddin 
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suit for possession on the allegation that 
the cause of action arose in favour 
of the appellants on the next day when 
the decree in Civil Suit No. 152 of 1935 
was passed. That,decree was passed on 


“15-6-1937, while the cause of action was 


said to have arisen on 16-6-1937. We 
may observe that this may be a mis- 


_ apprehension on the part of the appel- 


lants as to the cause of action stated in 
that plaint. But if the respondents were 
not representatives of the judgment- 
debtors, Badruddin and Jewara, the suit, 
namely, Civil Suit No. 2-A of 1948 for . 
establishing the appellants’ title against 
the. respondents would be tenable. More- - 
over; it was for the respondents to have 
raised the question of jurisdiction as also. 
the tenability. of that suit in Civil Suit 
No. 2-A of 1948. But they did nothing 
of the kind and on the other hand, they 
Jost that litigation, which was fought up 
to the Supreme Court. ` Thus, they being 
parties to that suit, the said judgment 

ill operate as res judicata. The trial 
Judge refused to consider that question, 


` 18. In execution of that decree, 
Badruddin alone purported to file an ob- 
jection under Section 47, Civil P. C. In 


that objection he had raised the very ' 


questions which have: now been raised 
by the first respondent in the present 
suit. Those questions were decided 
against Badruddin. Even if the other 
respondents may’ not have been parties 
to that objection petition, they were par- 
ties to the suit and the decree. It was. 
open to them to have -taken ‘up those 
objections. But they slept over their 
rights, if any. They allowed the objec- 
tions to be decided between the present ' 
appellants and Badruddin. Therefore, if - 
the respondents be representatives of ° 
Badruddin, they will be bound by the ` 
execution order, Ex. D/1, passed in ex- 
ecution of the decree in Civil Suit No. 
2-A of 1948. If they be not considered 
to be representatives of Badruddin; in 
that case, it may be open to them to 
urge those cbjections in the present suit. 
But then it will not be open to them to 
contend that the decree passed in Civil 
Suit No. 2-A of 1948 was a nullity, as 
it had been passed by a Court without 
jurisdiction. That Civil Suit would 
clearly be tenable because the respond- 
ents would not be representatives of the 
and Jewara 
and because they had throughout claim- 
ed the property in assertion of their own 
right and title and not as representatives 
of Badruddin and Jewara. ‘ 


The learned Judge of the trial 
Court failed.in taking this aspect into 
consideration and in holding that for one 
purpose, the respondents may be con- 
sidered to be representatives of the judg- ` 
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ment-debtors, Badruddin and Jewaza; 
while for the other purpose, they would 
not be considered to be representativas. 
We are inclined to the view that the 
respondents were not at all represenia- 
tives of the judgment-debtors, Badrudcin 
and Jewara, and, therefore, it was rot 
mecessary for the appellants to have 
sought relief by execution of the decree 
passed in Civil Suit No. 152 of 1935 on_y. 
That was essentially a suit between the 
landlord and tenant, wherein the ques- 
tion of title was wholly inimaterial and 
the same could not be decided. The res- 
pondents have always been raising tne 
question of their own title and they have 
mever purported to act as representatives 
of the judgment-debtors, Badruddin and 
Jewara. In this view of the matter, we 
feel that Section 47, Civil P. C. woud 
not bar the filing of Civil Suit No. 2-A 
of 1948 for two reasons. One would be 
that the respondents were never repr2- 
sentatives of the judgment-debtocs. 
Badruddin and Jewara and secondly, the 
question of title could not be gone into 
in a suit between the landlord and ten- 
ants. Therefore, Civil Suit No. 2-A >f 
1948 for establishing the appellants’ tifle 
as against the respondents was tenable 
despite the fact that the decree in the 
ejectment suit obtained by the appel- 


lants predecessor in his capacity as 
landlord may have been rendered in- 
fructuous. For this reason we woud 


answer all the three questions in favour 
of the appellants and against the re- 
pondents. ; 


19. Further we may observe that 
lot of cases were cited at the Bar durirg 
arguments. We propose to discuss on y 
such of them as, in our opinion, will be 
relevant for the purposes of the present 
appeal. 


20. Attention was invited fo tke 
observations of a Full Bench of tke 
Allahabad High Court in Mahabir Singh 
v. Narain Tewari, AIR 1931 All 40 
wherein it was held that Section 4/7, 
Civil P. C. will be attracted if a persm 
be a party to the suit or representative 
of that party. The Full Bench also laid 
down that the question whether a decree 
was a nullity as being passed against a 
dead person would not relate to execu- 
tion of the decree and as such, S. 47, 
Civil P. C. would not bar a separate 
suit for that relief. Therefore, the re- 
levant question in such cases is to ascer- 
tain whether a particular person is a 
party to the suit or a representative of 
that party. In that event only the re- 
medy of the party concerned is to seek 
relief in execution proceedings ard 
separate suit for such relief would te 
barred. There can be no doubt abort 
that proposition, $ 
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21. We may further refer to the 
pronouncement of their Lordships of the 
Supreme Court in Kiran Singh v. Cha- 
man Paswan, AIR 1954 SC 340, wherein 
their Lordships laid down that a decree 
passed without jurisdiction would be a 
nullity, which can be challenged not only 
at the stage of execution, but also in 
collateral proceedings. There can be no 
doubt about that proposition. 

22. In Hiralal Patni v. Kali Nath, 
AIR 1962 SC 199 their Lordships had to 
consider the situation whether a decree 
passed by a Court not having territorial 
jurisdiction would ba a nullity. Their 
Lordships laid down that by virtue of 
Section 21, Civil P. C., the decree would 
not be a nullity and it would be for the 
defendant to take objection about the 
jurisdiction at the appropriate stage. 
There being no inherent lack of juris- 
diction, such a decree could not be chal- 
lenged in’ execution proceedings. Their 
Lordships laid down that where a Court 
lacks inherent jurisdiction. the decree 
will be a nullity, but such questions do 
not go to the root of the matter and 
as such the question of territorial juris- 
diction would not render it a nullity. 

23. In Isher Singh v. Sarwan 
Singh, AIR 1965 SC 948, their Lordships 
laid down that the appellate Court 
would have jurisdiction to. construe the 
terms of Section 96, C. P. C. and even 
if the construction placed by the said 
Court be erroneous, the appellate judg- 
ment would not be a nullity and cannot 
be disregarded or attacked collaterally 
as passed by a Court not competent to 
entertain the appeal. Thus, a distinc- 
tion has to be drawn. Their Lordships 


‘further laid down thet even though the 


decision of the appellate Court be 
wrong on that aspect yet the appellate 
judgment being binding on the parties, 
will operate as res judicata. We shall have 
occasion to deal’ with this aspect of res 
judicata later on. But the real distinction 
is whether the Court had jurisdiction to 
entertain a case. If it has furisdiction, 
then its decree cannot be said to be a 
nullity, nor can it be challenged either 
in execution or in collateral proceedings. 
It can only be so challenged if the decree 
be passed without jurisdiction or on 
account of some other factor which might 
render it a nullity, such as the decree 
passed against a dead person or where 
a decree be passed against a minor with- 
out impleading his  guardian-ad-litem. 
But in other types of cases the decree 
can never be considered to be a nullity. 

24. Judged in tbis light, it was up 
to the respondents to have raised these 
questions about the tenability of Civil 
Suit No. 2-A of 1948 in that very suit. 
If they failed to raise those questions, 
they cannot be permitted to resort to 
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a separate suit on the assertion that the 
decree passed in that suit is a nullity. 
They did not even raise these objections 
in the execution proceedings, although 
they were parties to the suit and they 
left it to Badruddin alone to file these 
objections on which the present suit is 
based. Those objections were decided 
against Badruddin as per Ex. D/1. Con- 
sequently, we are of the view that the 
present suit filed by the first respondent 
was barred on account of the applica- 
bility of the principle of res judicata not 
only on account of Order 2, Rule 2, 
Civil P. C., but also on account of the 
operation of Explanation 4 to Section 11, 
Civil P. C. For this proposition we 
would rely on the very pronouncement 
of their Lordships of the Supreme Court 
in AIR 1965 SC 48 (supra). 

25. In this connection we might 
refer to some decided cases wherein this 
question in its different aspects was con- 
sidered by this Court. In Suwabai vy. 
Krishna, ILR (1947) Nag 668 = (AIR 
1948 Nag 256) a prior mortgagee was 
impleaded in a suit filed by a subse- 
quent mortgagee. He did not assert his 
right to property by subrogation. Sub- 
sequently he brought a suit for redemp- 
tion. The Jearned Judge held that such 
a subsequent suit would be barred by 
the rule of res judicata by virtue cf Ex- 
planation 4 to S. 11, Civil P, C. f 

26. In Rajah Chattar Singh v, 
Piwan Roshansingh, 1946 Nag LJ 690 = 
(AIR 1946 Nag 277) a Division Bench 
of this Court held that a previous deci- 
sion on a question of law, but not on a 
mixed question of law and fact, will 
operate as res judicata. What would be 
conclusive between the parties would be 
the decision of the Court and not the 
reasoning on which it is based. The 
Division Bench laid down that even if 
a point be decided by necessary implica- 
tion in a previous suit, it will cperate 
as res judicata in subsequent proceed- 
ings. For the applicability of Explana- 
tion 4 to Section 11, Civil P. C., the 
Division Bench laid down that in order 
to attract the provision it is necessary 
to shew not only that the party could 
have raised defence in the former suit, 
but it must also be shown that it was 
bound to raise the defence in the earlier 
litigation. In that event Explanation 4 to 
Section 11, Civil P. C. will be attracted. 

27. Judged in this light, there can 
be no doubt that the respondents were 
parties to Civil Suit No. 2-A of 1948. 
They were bound to ‘raise the question 
about the -tenability of the suit in that 
suit itself. They cculd have even raised 
the question in execution proceedings. 
But they did nothing of the kind. Instead, 


the first respondent came forward and 


continued the trend of unending litiga- 
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tion further by filing the present suit 
claiming a declaration that Civil Suit 
No. 2-A of 1948 was a nullity, it having 
been passed without jurisdiction and the 
decree having been obtained by practis- 
ing fraud on the Court. In our opinion, 
the said suit was perfectly tenable, as 
indicated by us earlier. 

28. As regards the said decree 
having been obtained by fraud, the first 
respondent’s allegation was that the ap-~ 
pellants did not disclose in Civil Suit 
No. 2-A of 1948 that their predecessor, 
Multanchand had obtained an ejectment 
decree against Badruddin and Jewara in 
Civil Suit No. 152 of 1985, and the fact 
that warrants of arrest had been issued 
was suppressed. We may observe that 
the said allegation is wholly baseless. 
In the plaint, Ex. P/4, reference was 
clearly made to the decree in Civil Suit 
No. 152 of 1935 as also to other suits. 
It was for the defendants’ of that suit, 
namely, the present respondents to have 
raised the relevant questions. But they 
did not raise them and now they purport 
to raise those very questions in a col- 
lateral proceedings, namely, the separate 
suit filed by the first respondent. In this 
view of the matter, we are definitely of 
the opinion that there was no fraud 
practised by the appellants by filing Civil 
Suit No. 2-A of 1948. 

The finding of fraud recorded by 
the learned trial Judge is without any 
basis and without any material and is 
not based on any evidence whatsoever, 
Therefore, with due respect to the learn- 
ed trial Judge, we conclude that the ap- 
pellants had not obtained the decree in 
Civil Suit No. 2-A of 1948 by practising 
any fraud on the Court. In fact the 
suit was fought up to the Supreme Court 
and everywhere the respondents had lost. 
This discussion would dispose of gues- 
tions 1, 2 and 3 mentioned above, 

29. Coming io the fourth ques- 
tion whether the present suit would not 
be tenable on account of the operation 
of the rvle of res judicata, we may ob- 
serve that these questions were open to 
the first respondent or the other res- 
pondents, who were parties to Civil Suit 
No. 2-4 of 1948. They could have rais- 
ed those questions and they not having 
raised them in that suit, the present 
suit would not be tenable by virtue of 
Order 2. Rule 2, Civil P. C. as also Ex- 
planation 4 to Section 11, Civil P. C. 
On the other hend the findings recorded 
in that suit will be binding on the res- 
pondents. The question whether the ap- 
pellants were entitled to claim the relief 
of possession by filing Civil Suit No. 2-A 
of 1948, was specifically decided by the 
High Court in First Appeal No. 54 of 
1948 (Ex. P/7), Similarly, the question 
of res judicata also has been decided’ by 
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that judgment. This decision will 
operate as res judicata and the suit filad 
by the first respondent for his own bene- 
fit and for the benefit of the other res- 
pondents, would thus be clearly barr2d 
by virtue of operation. of the rule of res 
judicata. 

We have already referred to the case 
law on this point earlier. Therefore, we 
answer the fourth question by holding 
that the present suit itself was not tez- 
able on account of the operation of the 
rule of res judicata. 


30. This brings us to the last 
question raised on behalf of the first 
- respondent to the effect that the trial 
Judge was in error in holding that the 
first respondent or the other respondents 
had not acquired title by adverse pos- 
session. In this behalf it is pertinent zo 
note the finding recorded by the trial 
Judge as also the reasons for coming zo 
that conclusion. The learned trial Judge 
held that after the appellants’ father, 
Multanchand obtained the decree in Civil 
Suit No. 152 of 1935, Mst. Sakinabi cn 
her own behalf and on behalf of the 
minor Nasiruddin had filed suits. In 
those suits the execution of the said 
decree was stayed. ‘Till the appellanzs 
filed Civil Suit No. 2-A of 1948, the res- 
pondents had not perfected their title ty 
adverse possession for more than 12 
years. After the said suit was filed 
there would be no question of adverse 
possession. The judgment of the High 
Court in First Appeal No. 54 of 1948 was 
delivered on 5-8-1955 and the appellancs 
had put that decree in execution, which 
was resisted on the objections raised ty 
Badruddin. Therefore, the said pericd 
also cannot amount to any adverse poz- 
session. 


The present suif was. filed by the 
first respondent .on 30-6-1961. As such, 
the respondents cannot be said to have 


acquired any prescriptive title by ac-- 


verse possession for more than the statt- 
tory period of twelve years. The trial 
Judge, in our opinion, was right in holi- 
ing that the case of adverse possession 
was not made out by the first respon¢- 
-ent. Under these circumstances we 
affirm the conclusion of the trial Judge 
in this behalf 


31. As a result of the discussion 
aforesaid, it is clear that the decree pas~ 
sed by the trial Judge cannot be sustain- 
ed in law, as it was based on an er- 
roneous view of the applicability cf 
‘Section 47, Civil P. C. and the applica 
bility of the rule of res judicata. In 
fact both these provisions should have 
been applied against the respondents ani 
not against the appellants. Consequent- 
ly, the decree passed by the trial Judg= 
is set aside and this appeal is allowec. 
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The suit filed by the first respondent is 
dismissed with costs throughout as 
against the first respondent. Counsel’s 
fee in this Court according to the 
schedule or certificate, whichever be 
less. There shell be no order as to 
costs vis-a-vis the appellants and the 
other respondents, 

Appeal allowed. 
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(V 58 C 56) 
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Kulsekarapatnam Hand Match 


Workers’ Co-operative Cottage Industrial 
Society Ltd., Madras State, Appellant v, 
Radhelal Lalloolal and others, Respond- 
ents. 

First Appeal No. 38 of 1967, D/- 
3-9-1970 from decree of P. C. Gupta, 


‘IInd Addl. Dist. J., Satna, D/- 31-1-1967. 


(A) Contract Act (1872), S. 229 — 
Intimation by buyer to the seller’s agent 
of the fact of his part rejection of goods 
is due intimation to the principal him- 
self. (Para 4) 
(B) Contract Act (1872), S. 226 — 
When a buyer of goods by description, 
refuses to take delivery of consignment 
on ground that part of it does not 
answer the description but takes delivery 
on the promise by the agent that he 
would take back the part not answering 
the description and pay its value,, the 
act of the agent is for the benefit of the 
seller and therefore ke would be liable 
to the buyer on the promise. (Para 10) 


(C) Civil P. C. (1908), O. 7, R. 7.— 
Where the relief sought by the plaintiff 
is ascertainable from the pleadings of 
the parties and they were aware of the 
subject matter of the litigation, relief can 
be granted on alternative basis even 
though on the literal construction of the 
plaint the suit may fail. (Para 11) 


(D) Contract Act (1872), S. 208 — 
The buyer’s rights against the seller are 
not affected by the termination of agency 
by the latter when the fact of termina- 
tion of agency had not come to his 
knowledge at the time of the transaction. 


AIR 1951 Nag 313, Followed. (Para 12) 
Cases Referred: Chronologieal Paras 
(1967) 1967-3 AN ER 98, Hely 


Hutchinson v. Brayhead Ltd. 10 
(1964) 1964-1 All ER 630 = 1964. 
2 WLR 618, Freeman and lockyer 

v. Bukhurst Park Properties £0 

(1958-59) 32 Aus LJ 160, Interna- 

tional Harvezter Co. of Australia 

z e Carrigan’s Hazeldene Pastoral 
a nae 
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(1951) ATR 1951 Nag 313 (V 38)= 
ILR (1951) Nag 90, Janardhan v. 
Gangaram. 

(1945) AIR 1945 Nag 121 (V 32)= 
ILR (1945) Nag 204, Firm Raf 
Bahadur Bansilal Abirchand v 


ra 


Kabulchand 

(1933) 1933, All ER 646 = 1933 AC 
470 (HL). Arcos Ltd. v. Ronaasen 
and Son B 


(1932) 1932-1 KB 710 = 
KB 214, L. T. Lamb and Sons v, 
Goring Erick Co. Ltd ; 

(1898) ILR 26 Cal 701 (PC), Ram 
Partap v. Marshall 

(1897) .1897 AC 180 =.66 LJ Ch 
413, Kennedy v. De ‘Trafford 8 

(1891-4) (1891-4) All ER 1253 PO, 
Bryant Powis and ‘Bryant Ltd. : 
v. La Bangue Du Peuple ` Wo 

(1874-80) (1874-80) All ER Ex Ch i 

86, Cole v.: North Western i 


Bank 0 
(1869) 39 LJ Ch 36, Wheeler tnd 
Wilson v. Shakespear .8 
37 NYR (Tiff) 322, Presidént: Ete. : 
of Westfield Bank v, Cornen - [M0 
S. L. Jain, for Appellant; 
Verma, for Respondent No. 1. 


A. P. SEN, J.: This appeal filed by. 
the seller arises out of a suit by. the 


buyer for.the-refund of the price in a: 


case of breach’ of contract on the part 
of the seller. . 

2. The facts are not in contro- 
versy and may be shortly stated: ‘The 
seller, who is the appellant, is a manu- 
facturer of matches. - He entered into a 


contract dated 9th. June 1963, through 


his selling agent, to sell 600 bundles of 
“Jyoti” brand matches: In breach of 
that contract,.the seller despatched by 
rail 301 bundles of “Jyoti” brand matches 
and included 299 bundles of “Light 
House” brand matches to-make up. the 
consignmer.t of 600 bundles.. As this was 
a contract for sale of goods by descrip~ 
tion, there was an implied condition that 
the goods must correspond with the 
description. ‘The buyer accordingly ex- 
ercised his option „under Section 37 (3f 
of the Sale of Goods Act and refused 
to take delivery. He. was, however, 
prevailed upon by the agent to retire the 
Hundi for Rs. 18695.30 and take. delivery, 
of the goods, on the promise that the 
seller would take back 299 bundles . of 
“Tight Hause” brand matches on. pay-= 
ment of cash. Thereafter, the ‘agenf 


instructed the purchaser. to despatch. the 


goods at his own expense to Jabalpur 
for delivery to one Lokesh Sahni, the 


local dealér of. the seller. and. represent- . 


ed that Rs. 11. 545/- shall be- paid’ by 
Lokesh Sahni in Heu of the price and 
the expenses incurred. Neither the ‘agent 
ner the ultimate purchaser adhered to 
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. the goods must ; 
. description (Section 15 of the Sale of 


J. S.. 
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this arrangement. The buyer was in- 
formed that the agent had recovered the 
entire price. With great difficulty, the 
buyer was able to recover Rs.. 3045/~ - 
from. the agent and the agent on 16th 


_ October 1964, promised to pay- to the 


purchaser Rs. 10,000/- in full and final 
wae ade of his ate 

\ The- learned trial Judge ‘has 
held” “that: the seller was in breach of 
the contract.. That finding has not been 
assailed before us. In the case of sale 
of goods by description, the rule is that - 
correspond’ ‘with the 


Goods - Act). Once it is established that 
a given contract of sale is a sale. by ` 
description, the test applied . by the 
Court to. determine whether or not the 
goods correspond with the description is 
a strict one (See, Arcos, Ltd. v. E. A. 
Ronaasen & Son, 1933 All ER ‘646 (HL) ): 
In such a contract, a substantial failure 
by the ‘seller to deliver goods that cor- 


respond with the -description—for in- 


stance, a -delivery of peas instead of 
beans —— means in effect that he has 
failed to penform. his contract (See, 
Chitty on Contracts, p.- 1516).: j 

“A There is no ‘warrant for the 
submission that the seller was. absolved 
of all liability because the purchaser did 


_not, intimate him that he had rejected 
that part of the consignment: which did 


not’ conform to the contract. There is 
overwhelming evidence on record to 
establish the -fact that the ‘buyér had. 
duly intimated the agent that he refus- 
ed to take delivery of 299 bundles of 
“Light. House” `- brand matches, which 
were goods of a different description not 
included in the contract. The corres- 
Ppondence shows that the agent had inti- 
mated the fact of rejection to the prin- 
cipal. The intimation of the fact ofi 
rejection’ to the agent was due intima- 
tion -to the principal (Section 229 of the 


- Contract Act). 


5. Equally futile is the conten~ 
tion that the agent acted without autho- 
rity in taking back the unwanted goods, 
The learned Judge in rejecting the con- 
tention rightly ‘observes that the act 


‘done by the agent was “in every respect 


in the interest of his principal”. He 
states as follows:— 
“If the defendant No. 1 had not 


succeeded in persuading the- plaintiff to 
take delivery of goods- and to retire the 
Hundi, one likely consequence was that 
the consignment would have remained 
with the railways. That would have‘ 
caused a good deal of liability to the 
defendant No. 2 by way of demurrage 
etc. The act of the defendant No. 1 had 
resulted in removing that likelihood and -> 
in ensuring an early payment to: the 
defendant No. 2. This act of the defend- 


‘ 
k 
t 
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ant No, 1, therefore, cannot be sañ to 
` be in excess of his authority. This 
act of the defendant No. 1 cannot 
exonerate the defendant No. 2 fron his 
liability to compensate the plaintiff It 
may be that the goods which were 
removed at the instance of defendant 
No. 1 were ‘appropriated by him. It may 
also be that the defendant No. 1 may not 
have been able.to realise its price irom 
the defendant No. 3 but that does not 
in any way affect the right of the pain- 
tiff to get compensation for breach of 
contract.” 

6. It was urged that the agent, 
who was a selling agent, was not in 
reality an agent but a favoured buyer. 
The contention cannot be accepted. 
Under the contract of agency, the agent 
occupied a dual capacity. He was a 
“selling agent” on commission basis as 
well as a “favoured buyer”, for the re- 
gions specified. By is particular trans- 
action, however, the- selling agent acted 
as an agent in its normal legal meaning, 
i.e. one-who has the authority or capa- 
city to create legal relations between a 
person occupying the position of a prin- 
cipal and third parties. 


7. The extent to which in the 
course of modern commerce proprietary 
articles are sold to the ultimate zon- 
sumer by distributors variously desi- 
gnated as “agents”, “distributing agents” 
or “selling agents” of the manufactarer 
makes it a matter of great importance 
to know whether in every such case the 
consumer upon buying the articl is 
brought into contractual relations with 
the manufacturer. 
fn this context has its normal l=gal 
meaning then, subject of course to son- 
tractual terms to the contrary, that 
would be the result. 


8. There is an illuminating dis- 
cussion on the subject in the judgment 
of Sir Owen Dixon, C. J. in International 
Harvester Co. of Australia v. Carrigan’s 
Hazeldene Pastoral Co., (1958-59) 32 Aus 
LJ 160. The relevant part of the judg- 
ment reads as follows:— ` 


“For almost a century cases kave 
appeared from time to time in the law 
reports illustrating the fact that the 
word “agent” is often used in business 
as meaning one who has no principal 
but who on his own account offers for 
sale some ` particular article having a 
special name: See for example Wheeler 
and Wilson v. Shakespear, (1869) 39 LJ 
Ch 36. 

` Agency is a word used in the law 
fo connote an authority or capacity in 
one person to create legal relations be- 
tween a person occupying the position 
of principal and third parties. But in 
the business world its significance is by 
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If the word “agənt” 


no means thus restricted. In L. T. Lamb 
and Sons v. Goring Brick Co. Ltd., 1932- 
1 KB 710 at pp. 717 and 720 the agree- 
ment under the consideration of the 
Court of Appeal was described by 
Scrutton, L. J., thus “By this particular 
agreement the respondents, therein called 
the ‘manufacturers’, the makers of the 
bricks, appoint the ‘merchants’, the 
buyers of the bricks from them and sel- 
lers of the bricks, to builders and con- 
tractors, ‘sole selling agents of all bricks 
and other materials manufactured at 
their works’, 1932-1 KB 710. Greer, 
L. J. was led by this language to say 
“It is somewhat remarkable that, not- 
withstanding the numerous cases in 
which the difference between a buyer 
and an agent has been pointed out, there 
are still innumerable persons engaged in 
business who do not understand the 
simple and logical distinction between a 
buyer and an agent for sale, but are 
content to treat the two words as 
synonymous. However, I can only read 
this contract as meaning that the manu- 
facturers undertake, as they say in par. 
3, to supply goods to the persons whom 
they call ‘selling agents’ in return for 
the price mentioned in par. 2” 1932-1 KB 
710. But as Lord Herschell said in a 
much quoted observation. “No word is 
more. commonly and constantly abused 
than the word ‘agent’. A person may 
be spoken of as an ‘agent’, and no doubt 
in the popular sense of the word may 
properly be said to be an ‘agent although 
when it is attempted to suggest that he 
is an ‘agent’ under such circumstances 
as create the legal obligations attaching 
to agency that use of the word is only 
misleading”. Kennedy v. De Trafford, 
1897 AC 180 at p. 188. No one supposes 
that the “distributing -agent” or “exclu- 
sive agent” in a particular “territory” 
for a proprietary commodity or specific 
kind of article or machine is there to 
put a “consumer” into contractual rela- 
tions with the manufacturer. In the 
case of any wide geographical distribu- 
tion there is a general understanding of 
the practices of allotting territories, of 
zoning, of providing some regional 
superintendence of dealers or distributing 
“agents” as well as of the manufacturer, 
and sometimes of the proper use, of the 
machine or article. None of this implies 
that the manufacturer of ultimate sup- 
plier contracts with the ultimate buyer 
or “consumer” as vendor.” 

We need, however, pursue matter as we 
have already stated that in this parti- 
cular transaction the selling agent acted 
as an “agent” in its normal legal mean- 
ing and not as a principal dealing on 

own account. 


9. It is then urged that the agent 
was not empowered to deal with the 
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goods despatched in fulfilment of a con- 
tract to the buyer. The absence of such 
a term in the agency agreement does 
not necessarily imply that the agent had 
no authority to deal with the goods 
which were not in furtherance of the 
contract. From the conduct of the par- 
ties and the circumstances of the case, 
the learned trial Judge rightly inferred 
that the agent had implied authority to 
take back the goods not contracted for. 
The correspondence shows that the prin- 
cipal was duly apprised of the fact that 
the plaintiff had rejected 299 bundles of 
“Light House” brand matches and there- 
after the agent throughout dealt with 
the rejected goods. Such conduct on the 
part of the principal shows that there 
was “holding out” by him of the implied 


out”, 
the basis of apparent authority. In Firm 
Fai Bahadur Bansilal Abirchand v. 
Eabulchand, ILR (1945) Nag 204 = (AIR 
1945 Nag 121), it was observed .'as 
follows:— $ i 

“If an agent acts in excess of his 
authority the liability of the principal 
remains if the third party enters into 
a contract with the-agent under an 
honest belief in the existence of the 
authority to the extent apparent to 
kim.” 

That principle also emerges from the 
Cecision of their Lordships of the Privy 
Council in Ram Partap v.. Marshall 
(1898) ILR 26 Cal 701 (PC). .A third 
party is normally protected ‘and is en- 
titled to hold the principal liable if the 
ect done by the agent is within his 
implied or apparent authority. Here, 
the act of taking back 299 bundles of 
“Light House” brand matches by the 
agent, as rightly found by the learned 
trial Judge, was an act done for the 
benefit of the principal. 

10. If an agent enters into a con- 
tract with a third party, within the scope 
cf his actual authority, the result of 
which is to create contractual obligation 
between the principal and the _ third 
party, the agent has the power to per- 
form all acts incidental to the perform 
-fmance or breach of such contract 
(Cheshire and Fifoot’s Law of Contract, 
‘th edition, pp. 447-8; Freeman and 
Lockyer v. Buckhurst Park Properties, 

- 4964-1 All ER 630 and Hely Hutchinson 
v. Brayhead, Ltd., 1967-3 All ER 98. The 
decision in Bryant, Powis and Bryant. 
Ltd. v. La Banque Du Peuple, (1891-4) 
All ER 1253 (PC) relied upon by learned 
counsel for the seller goes against him. 
Their Lordships observed as follows:—~ 
- “The law appears to their Lord- 
ships to be very well stated in the Court 
əf Appeal of the State of New York, in 


President, ete., 
Cornen 37 NYR (Tiff) 322 cited by Ande 
rews, J., in his judgment in another case 
brought by the Quebec Bank against the 
company. The passage referred to is 
as follows”. 3 i 
“Whenever the very act of the agen? 
is authorised by the terms of the power, 
that is, whenever. by comparing the ac? 
done by the agent with the words of the 
power, the act is in itself warranted. by 
the terms used, such act is binding on 
the constitutent, as to all persons deal< 
ing in good faith with the agent; such 
persons are not bound to inquire into 
facts aliunde. The apparent authority 
is the real authority.” 
See also, Pickering v. Busk (1803-13) 
All ER 657 and Cole and others v, 
North Western Bank (1874-80) All ER 
Ex Ch 486, 

_ ik Next, if was urged that the 
suit, as framed, was not based on ‘the 
original contract arid its: breach but on 
the alleged agreement of 16th October 
1964 and as on that date, the - contract 
of agency had ceased to be in force, the 
act of the erstwhile agent in entering 
into such agreement was not an act 
binding on the principal So far as the 
frame of the suit is concerned, learned 
counsel for the seller is right. The suit, 
as framed, is for the enforcement of the 
agreement dated 16th October 1964. If 
the plaint- were to be literally construed, 
the suit must fail for the reason tha? 
the buyer in his notice dated 23rd 
December 1964 made a demand for pay~ 
ment of Rs. 12,000/- as damages for 
breach of contract. After narrating fhe 


‘events leading to the breach, he stated 


that there was a settlement of his claim 
by agreement of 16th October 1964, buf 
as the defendants had failed to adhere 
to that agreement, the agréement of 16th 
October 1964 “stands cancelled”, That 
being so, the suit as framed may not be 
maintainable. But we ate inclined to 
think that the buyer would nevertheless 
be entitled to a relief on an alternative 
basis for damages for breach of the ori- 
ginal contract as the right to such relief 
flows out of the pleadings of the parties. 
The fact of breach was put in issue as 
also the quantum of damages. The par-~« 
ties, therefore, knew what they were 
litigating for. i 

12. As regards the liability of the 
Principal on the agreement of 16th Octo- 
ber 1964, there is-no manner of doubt 
that the contract of agency terminated 
w. e. f. 30th September 1964, but we ara 
of the view that such termination would 
not affect the buyer. So far as third 
parties are concerned, the law is that the 
termination of a contract of agency 
takes ‘effect only from the time the third 
party obtains knowledge of it. This is 


1971 
clear from Section 208 of the Contract 
Act. The principle is also now well 
settled that a third party is not affected 
unless he has knoweldge of such zer- 
mination (See Janardhan v. Gangaram, 
ILR (1951) Nag 90 = (AIR 1951 Nag 
313)). The settlement of 16th Octcber 
1964 was prima facie effected by the 
erstwhile agent in the ordinary course 
of business as if he were still the agent, 
The principal allowed him to make that 
representation and he stood by waile 
the agent agreed to pay Rs. 10,000/- in 
full and final settlement of the bees 
claim. We do not think it necessary 
to go into that vexed question as the 
ecision of ours rests on the original 
contract and. its breach. _ 

13. For all these reasons, the 
judgment. under appeal must be upheld. 
The quantum of damages-at Rs. 7278.28 
bas been. rightly arrived and needs no 
interference. The amount of damages 
recoverable would be the difference be- 
tween the price paid by the buyer for 
the consignment and the price of the 
rejected goods. The value of 299 bundles 
of “Light House” brand matches ad- 
may was. Rs. 10,315.28. Out of this, 
fhe buyer has received Rs. 3045/- from 
the agent and that amount has ta be 
Or ats from the amount of damages. 

- resultant sum is Bs. 7270.28 as 
determined. by the learned trial Jucge. 
The cross-objection must, therefore, faiL 
We. would, however,. alter the date from 
which interest is: payable without chang~ 
ing the rate. of interest. The plaintiff 
shall be entitled to interest @ 12 ver 
cent. per annum from 10th of August 
1963 till the date of suit and 6 per cent. 
per annum. thereafter til realisation. 
Normally, the Interest should have run 
from. the date of payment but that date 
. is not. known and we have, therefcre, 
taken the date of removal of 299 bunéles 
of “Light House” brand matches as “he 
date from. which interest shall run. 

14.. Subject. to this variation in 
the date of: interest, the appeal and zhe 
cross-objection. | and are dismissed. 
The costs in this Court shall be borne 
as incurred and that. in the Court below 
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Constitution of India, Article 226 —- 
Other remedy open — In view of the remedy 
an election petition provided for under 
Section 357 (1), M. P. Panchayats Act (7 of 
1962), the High Court will not exercise its 
pores under Articles 226 and 227 for inter- 
ering. with an interlocutory ` order passed 
during the process of election, save in very 
exceptional circumstances -Ref: — 
Articles 227 and . 329 (b)) — (&-Ref: 
Panchayats —- M. P. Panchayats Act (7 “of 
1962), Section 357 (1)) — (K-Ref: — Pan- 
chayats — M. P. Panc ayats (Election Peti- 
tions, Corrupt Practices and Disqualification 
for Membership) Rules, 1962, Rule 22 (1) 
(c) and (d)) — X-Ref: — Words and Phra- 
ses — “Election”). AIR 1962 SC 64 and 
AIR 1955 SC 425, Rel, on. Case law dis- 
cussed. (Para 16) 
The word “election” in Section 357 ay 
must be interpreted to mean the entire 
cess of election inating in a candidate- 
being declared elected and teuda. the re- 
jection of a nomination paper with which 
the process of election begins. (Para 4) 
Under Rule 22 (1) (c) and (a) of the 
M. P. Election Petitions Rules- (1962), the 
improper acceptance or rejection of a nomi- 
nation paper is a ground for an election peti- - 
tion. The question of era pa rejection o 
a nomination paper has erefore, to be 
brought up before the election tribunal by 
means of an election petition after the con- 
clusion of the election. aras 4 and 
Cases Referred: Chronological Paras 
(1971) ATR 1971 Madh Pra 97 (V 58) = 
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__ Chinnasami_ Chettiar 

(1923) AIR 1923 Mad 475 (V 10) = 
ILR 47 Mad 585, Sarvothamma 
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V. S. Dabir and P. P. Naolekar, for 
Petitioner; M. V. Tamaskar, Govt. Advocate 
(for Nos. 1 and 2) and N. P. Dubey (for 
No. 4), for Respondents. 


A. P. SEN, J:— These five petitions 
have been referred to the Full Bench for de- 
ciding the controversial question whether it 
is proper that the High Court should exer- 
cise its jurisdiction under Article 226 of the 
Constitution in election matters, at interme- 
diate stages i.e., to interfere with individual 
orders, passed during the process of election 
and thus impede that process, or, should it 
decline to exercise that power and leave the 
parties to their remedy of an election peti- 
tion to be presented after the election is 
over. 


2. The facts are that the petitioners 
had filed their nomination papers. for being 
chosen as Panchas at the recent Gram-Pan- 
chayat elections. Their nomination papers 
were rejected during scrutiny on the objec- 
tion that they had not paid all taxes due 
against them to the Gram-Panchayats for 
the last financial year and were, therefore, 
disqualified for beiog a Panch, Sarpanch or 
an Up-Sarpanch of a Gram-Panchayat under 
Section 17 (1) (i) of the Act. These peti- 
tions are filed. for issuing writs in the nature 
of certiorari for quashing the orders of the 
Returning Officers on the ground of impro- 
per rejection of nomination papers and for 
issuing writs in the nature of mandamus for 
directing the Returning Officers to include 
their names in the lists of valid nominations 
and thereafter to proceed with the elec- 
tions. 

8. The Madhya Pradesh Panchayats 
‘Act, 1962 (No. 7 of 1962) provides, inter 
alia, by Section 10 for the establishment of 
Gram-Panchayats in accordance with the 
provisions of the Act. Section 11 directs 
that every Gram-Panchayat shall consist of 
elected and co-opted members. e man- 
per of election and co-option of Panchas is 
provided for by Section 12. Under Sec- 
tion 12 (1), the election and co-option of 
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Panchas shall be in accordance with the 
Rules. For this purpose, the- State Govern- 
ment has made the Madhya Pradesh Gram- 
Panchayat Election. and  Co-option Rules, 
1968. The Rules provide a complete pro- 
cess for election and co-option of Panchas. 


For the sake of convenience, the rele- 
vant rules in regard to nomination of can- 
didates may be set out. Rule 27 (1) enjoins 
the Returning Officer to fix a date for scru- 
tiny, Under Rule 27 (2), he shall, on the 
date of scrutiny, decide all objections which 
may be raised to any nomination. Under 
the proviso to Rule 27 (5), the Returning 
Officer is required to give to the candidate 
against whose candidature an objection is 
raised, an opportunity to rebut the objection, 
if any, and for this purpose, he has to allow 
him time till the next date. The Returning 
Officer, may, either on such objection or on 
his own motion, after such summary en- 
quiry, if any, as he thinks necessary, reject 
any nomination on any of the grounds men- 
tioned in Rule 27 (2). One of the grounds 
for rejection is that the candidate is disqua- 
lified from being chosen to fill the seat by 
or under the Act. Rule 27 (6) requires the 
Returning Officer to endorse on each nomi- 
nation paper his decision accepting or re- 
jecting the same, and if the nomination 
paper is rejected he is required to record in 
writing a brief statement of his reasons for 
such rejection and it attaches a finality to 
the order passed by the Returning Officer. 
Under Rule 27 (8), he is required to -pre- 
pare and publish a list of candidates whose 
nominations have been accepted. Unlike 
other enactments, there is no appeal pro- 
vided against improper acceptance or rejec- 
tion of nomination papers. That, however, 
is a ground for an election petition. 

4. Section 857 (1) of the Act, with 
which we are concerned, reads as follows:— 

“No election, or co-option notified under 
Sections 20, 118, I70 and 216 shall be call- 

into question except by a petition pre- 

sented to the prescribed authority.” 
The word ‘election’ must in the context in 
which it appears be interpreted to mean the 
entire process of election culminating in a 
candidate being declared elected and includ- 
des the rejection of a nomination paper with 
which the process of election begins. Sec- 
tion 857 (1) was apparently enacted to pres- 
cribe the manner in which and the stage at 
which the rejection of a nomination paper 
can be raised as a ground to call the election 
in question. The State Government has 
framed the Madhva Pradesh Panchayats 
(Election Petitions, Corrupt Practices and 
Disqualification for Membership) Rules, 
1962, prescribing the manner in which an 
election or co-option can be called in ques- 
tion. Under Rule 22 (1) (c) and (d) (i), the 
improper acceptance or rejection of a nomi- 
nation paper is a ground for an election peti- 
tion. e Rule reads as follows:— 

“22. Grounds for declaring election or 
co-option to be void. — (1) Subject to the 
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provisions of sub-rule (2) if the prescribed 
authority is of opinion— 


Pe ee an»o mcas avoc wass, oses nena 


rejected; or 
at the result of the election or c3- 
option, in so far as it concerns returned caa- 
didate, has been materially affected—_. 

. G by the improper acceptance of any 
nomination, 

- the prescribed authority shall declaze 
the election or co-option of the returned can- 
didate to be void.” i 
Rule 26 attaches a finality to the decision of 
the prescribed authority. 

5. The Act, therefore, furnishes a 
complete remedy for the particular breach 
complained of. The Legislature prescribed 
the manner in which and the stage at which 
the rejection of a nomination paper can be 
raised as a ground to call the election in 
question. We think it follows by necessa-y 
implication from the language of Section 3&7 
(1) that this ground cannot be urged in other 
manner, at any other stage and before ary 
other Court, If the grounds on which en 
election can be called in question could be 
raised at an earlier stage and errors, if any, 
are rectifie ere will be no meaning n 
enacting a provision like Section 357 (1) ard 
in setting up an election tribunal. The ques- 
tion of improper rejection of a nominatim 
p er has, therefore, to be brought vp 

efore the election tribunal by means of en 

election petition after the conclusion of tke 
election. ; 
_ 6. _ It will be noticed that Section 8&7 
(1) of the Act is identically the same as 
Section 80 of the Representation of tke 
People Act, 1951. The language of these 
provisions is borrowed from Article 329 (b) 
of the Constitution with this difference onby 
that the Article is preceded by the worcs 
“Notwithstanding anything in this Constitu- 
tion”. Article 829 (b) of the Constitution 
provides that ; 

“no election to either House of Parlie- 
ment or to the House or either House of the” 
Legislature of a State shall be called in 
question except by an election petition pre 
sented to such authority and in such mar 
ner as may be provided for by or under anv 
law made by the appropriate Legislature.” 
The Representation ae the People Act, 1951, 
which made detailed provisions for election 
to the various Legislatures of the country 
also contains a provision in Section 80 that 

“no election shall be called in question 
except by an election petition presented im 
accordance with the provisions of the Act.” 

7, In N. P. Ponnuswami v, Return- 
ing Officer Namakkal, AIR 1952 SC 64, the 

uestion for consideration before their Lord- 
ships of the Supreme Court was whether in 
view of the provisions of Article 329 (b) o= 
the Constitution and Section 80 of the Re- 
presentation of the People Act, 1951 the 
High Court had any jurisdiction to interfere 
with the order of the Returning Officer. The 
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main controversy centred around the mean- 
ing-of the words “no election shall be called 
in question except by an election petition” 
and the point to be decided was whether 
questioning the action of the Returning Offi- 
cer in rejecting a nomination paper can be 
said to be comprehended within the words 
“no election shall be called in question”. 
The contention was that questioning some- 
thing which has happened before a candi- 
date is declared elected was not the same as 
questioning the election and it was urged 
that the word “election” as used in those 
provisions means what it normally and 
etymologically means, namely, the result of 
polling or the final selection of a candidate. 
The contention was rejected by their Lord- 
ships in these words, , 


“That word has by long usage in con- 
nection with the process of selection of pro- 
per representatives in democratic institutions, 
acquired both a wide and a narrow mean- 
ing. In the narrow sense, it is used to mean 
the final selection of a candidate which may 
embrace the result of the poll when there 
is polling or a particular candidate bein 
returned unopposed when there is no po 
In the wide sense, the word is used to con- 
note the entire ‘process culminating in a can- 
didate being declared elected.” 


8. Their Lordships of the Supreme 
Court, having regard to the words “notwith- 
standing anything in this Constitution” used 
in Article 829 p held that they were suffi- 
cient to exclude jurisdiction of the High 
Court to deal with any matter which may 
arise while the elections are in progress. 
Nevertheless, the decision of their Lordships 
did not entirely tum on the language of 
Article 329 (b) of the Constitution. Their 
Lordships. also enunciated certain well set- 
tled principles applicable to election’ cases in 
general. In particular, they interpreted Sec- 
tion 80 of the Representation of the People 
Act, 1951, Though we are not concerned 
with Article 829 (b) of the Constitution, we 
are bound by the principles laid down by 
their Lordships. 


9. First of all, their Lordships re- 
jected the, contention that the post-election 
remedy of an election petition was inade- 
quate to afford the relief which the peti- 
tioner sought. On the strength of the ob- 
servations of Wallace, J., in Sarvothama Rao 
v. Chairman, Municipal Council, Saidapet, 
ILR 47 Mad 585 = (AIR 1923 Mad 475), 
it was urged before them that to drive him 
to that remedy would be an anomaly, which 
their Lordships more appropriately describ- 
ed as hardship or prejudice. It was further 
urged that the Court could not stultify it- 
self by allowing the wrong which it was 
asked to prevent to be actually consummat- 
ed, While rejecting the contention, their 
Lordships noticed with approval the follow- 
ing observations of Wallace, J., in Desi Chet- 
= A Chinnasami Chettiar, AIR 1928 Mad 
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“The petitioner is not without his 
remedy. His remedy lies in an election 
petition which we understand he has already 
put in. It is argued for him that that 
remedy which merely allows him to have set 
aside an election once held is not an effica- 
cious as the one which would enable him 
to stop the election altogether and: certain 
observations at page 600 of ILR 47 Mad 585 
= (AIR 1923 Mad 475) (Supra), are quoted. 
In the first place, we do not see how the 
mere fact that the petitioner cannot 
election stopped and ` has his rem 
after it is over by an election ight too 


et the 
onl 
in itself confer on any right to. obtain 
a writ. the second place, these observa- 
tions were directed to the consideration of 
the propriety of an injunction in a civil suit, 
a matter with which we are not here con- 
cerned. And finally it may be observed 
that these remarks were made some years 
ago when the practice of individuals coming 
forward to stop elections in order that their 
own individual interest may be safeguarded 
was not so common. It is clear that there 
is another side of the question to be consi- 
dered, namely, the inconvenience to the pub- 
lic administration of having elections and the 
business of Local Boards held up while in- 
dividuals prosecute their individual griev- 
ances.” 
These observations of Wallace, J., were 
“made in re to elections to Local Boards. 
Jt thus follows that the alternative remedy 
of an election petition is not less convenient, 
beneficial and effectu 
10. _ Next, their Lordships re-stated 
the pencils that the right to vote òr stand 
as a’ candidate for election is not a civi 
right but is a creature of statute or special 
Jaw and must be subject to the limitations 
imposed by it. Their Lordships relied on 
the om of Willes, J., which has become 
sical: 
“Tt is now well-recognised that where 
a right or liability is created by a statute 
which gives a special remedy for enforcing 
it, the remedy provided by 
must be availed of. This rule was stated 
with great clarity by Willes, J., in Wolver- 
hampton New Water Works Co. v. Hawkes- 
ford, 0399) 6 CB (NS) 886, at p. 356, in 
the following passage: i 
“There are three classes of cases in which 
a liability may be established founded upon 
statute. One is, where there was a Hability 
eating at common law, and that liability is 
affirmed by a statute which gives a special 
and a peculiar form of remedy different from 
the remedy which existed at common law; 


there, unless the statute contains words which 
expressly or by necessary implication ex- 


elude the common law remedy, the party 
suing has his election to pursue either that 
or the statutory remedy. The second class 
of cases is, where the statute gives the right 
to ‘sue merely, but provides no parti 

form of remedy; there, the party. can onl 


pro 
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there is a third class, viz, where a liability 
not existing at common law is created by 
a statute which at the same time gives a 
special and particular remedy for enforcing 
it .. ..... The remedy provided by the 
statute must be followed, and it is not com- 
petent to the party to pursue .the course 
applicable to cases of the second class. The 
form given by the statute must be adopted 
and adhered to”. 

The rule laid down in this passage was 
approved by the House of Lords in Neville 
v. London Express Newspaper Ltd., 1919 
AC 868, and been ` -reaffi ed by the 
Privy Council in Attorney-General of Trini- 
dad and Tobago v. Gordon Grant & Co., 
1985 AC 582, and Secy. of State v, Mask 
& Co., 44 Cal WN 709 = (AIR 1940 PC 
105), and it has also been held to be equal- 
fy applicatie to enforcement of rights (see 
Hurdutrai v, Off Assignee of Calcutta, 
(1948) 52 Cal WN- 343 at p. 849.” 

11. Lastly, their Lordships stated’ 
that the law of election in this country: does 
not contemplate that there should be two 
attacks on matters connected with: election 
proceedings, in the following passage:— 

_ “In my opinion, to affirm such a posi- 
tion would be contrary to the scheme of 
ips eis hs -_the Representation of the People 
Act, which as I shall point out later, seems 
to be that any matter which has the effect of 
vitiating an election should be brought up 
only at the appropriate stage in an appro- 
priate manner before’ a special tribunal and 
should not be brought up at'an intermediate 
sn before any Court. It seems to me that 
under the election law, the only significance, 
which the rejection of a nomination paper 
has, consists:in the fact that it can be used 
wd to call the election in ques- . 


12. There is no constitutional bar 
to the exercise of writ jurisdiction in respect 
of elections to Local Bodies such as, Muni- 
cipalities, Panchayats and the like, How- 
ever, as it is desirable to resolve election 

tes speedily through the machinary of 
election petitions, the Court in the exercise 
of its discretion should always decline to in- 
voke its writ jurisdiction in an election dis- 
pute, if the alternative remedy’ of an elec- 
tion. petition is available. So, their Lord- 
sie of ad See ae pana 

ingh v. Election Tribunal, ATR 1955- 
SC 425, stated: 
éc 


TREENI though no legislature can im- 
pose limitations on these constitutional 
prn it is a sound exercise of discretion to 
ear in mind the policy of the legislature 
to have diputes about these special rights 
decided as speedily as may be. Therefore, 
writ poe should not be lightly enters 
tained in this class of case” . 
13. The principles governing the 
grant of writ of mandamus are stated in 
Halsbury’s Laws of England, Simonds Edi- 
top (8rd edition), Vol. I, Pages 107-8 as 
Wsi i ‘ 


wt 
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“The Court will, as a general rule, and 
in the exercise of its discretion refuse an 
xder of mandamus, when there is an alter- 
aative specific remedy at law which is net 
ess convenient, beneficial, and effective.. 


Alternative remedies which thus excluce 
be remedies writ of man rd 3 
lection petition, .......... even though i 
nay be Fuitleas in its results.” | 

In Engra, where an election petiticn 
loes lie, a high prerogative writ is not issa- 
xd unless there are speci circumstances 
‘See, Regina v. Chester Corporation, (1855) 
25 LJQB 61, Regina v. Welchpool Corpora- 
tion, (1876) 35 LT 594 and R. (O’Lehane) 7. 
Dublin Town Clerk, (1909) 43 ILT 169). 


Jai 
MPL} .375. In that case, Naik and Shiv 
Dayal, Jj., interfered with the rejection ef 
2 nomination paper. 
he judgment stated that such interference 
was called for, first because no remedy was 
srovided against the illegal rejection of a 
nomination paper, secondly because the re- 
ection of the nomination paper is so mani- 
festly wrong that there is an error apparent 
m the face of the record, thirdly because it 
will save needless worry and oe to 
the parties if the matter were to taken 
ap later by an election petition, and fourth'y 
because there is no answer to the petitioner's 
zontention that no interference at this stage 
will deprive him of the right to contest fu-- 
ther election for Tahsil and District Pam- 
shayats, elections to which’ take place im- 
lirectly through those who are elected in 
‘the Gramsabha. The question’ next arose 
aefore the same Judges in rasad v. 
V. S. Mehta, 1965 MPLJ 480 = (AIR 196 
Madh Pra 258), but they differed. Whie 
Naik, f., adhered to his earlier view, Shiv 
Dayal, J., held that there should be no ia- 
terference. On reference, Dixit, C. J., ex 
oressed as fo — 


“To me, it appears that the matter is 
really concluded by the decision of tke 
Supreme Court in AIR 1952 SC 64. In that 
case, the Supreme Court after holding that 
fhe term “election” as- used in Article 829 
fb) of the Constitution embraces the whole 
procedure consisting of several’ stages and 
embracing many steps whereby “an elected 
member” is returned, whether or not it weg 
necessary to take poll, examined the prov- 
sions ‘of the Representation of the People 
Act, 1951, noted Section 80 of that Act 
jrafted in almost the same language as Art- 
Je 829 (b) of the Constitution providing 
hat no election shall be -called in question 
axcept by an election pam. and said thet 
the said Act was a self-contained enactmert 
30 far as elections were concerned and thet 
there was no provision in the Act to tha 
affect that anything connected 


J., who. delivered - 


with elections. 
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could be questioned at an intermediate stage, 
The Supreme Court then stated the well re 
cognised rule that where a right or liabili 
is created by statute which gives a speci 
remedy for enforcing it, the remedy Pines 
ed by that statute only must be- availed of, 
and observed—=- - S 


o faeseaee it will be a fair inference 
from the provisions of the Representation of 
the People Act to state that the Act provi 
des for only one ramedy, that remedy being 
an election petition to be presented after the 
election is over, and there is no remedy pro- 
vided at any intermediate stage’. 


It is clear from the observations of the 
Supreme Court in AIR 1952 SC 64 (supra), 
that on the provisions ofthe Representa- 
tion of the People Act the Supreme Court 
took the view that when Section 80 of that 
Act laid down that no election shall be 
ealled in question except by an election 
petition and the word “election” meant the 
whole procedure consisting of several stages 
and many steps, it would not be proper ta 
interfere under Article 226 of the Constitu» 
tion at an intermediate stage with any mat 
ter which has the effect of vitiating an elec: 
tion. The Supreme Court then point- 
ed out that because of Article 829 (b) of the 
Constitution the- jurisdiction of the Hi 
Court to deal with any matter arising while 
the election is in progress is totally exclud- 

It is thus plain that _ in Ponnuswami’s 
ease, ATR 1952 SC 64 (supra), the Supreme 
Court has held not only that Article 329 (b) 
of the Constitution excludes the jurisdiction 
of the High Court in election matters, but 
also that even without Article 829 (b), on 
the provisions of the Representation of the 
People Act, 1951, especially Section 80 
thereof, it would not be proper to permit a 
party to invoke the jurisdiction of the High 
Court under Article 226 of the Constitution 
abandoning the special remedy given by the 
said Act for calling into question an election. 
As has -been pointed out earlier, the provis 
sions of the Madhya Pradesh Panchyats Act, 
1962, and the rules made thereunder relating ` 
to elections, bear a close resemblance to the 
relevant provisions of the Representation of 
the People Act, 1951, and the Conduct of 
Election Rules, 19681. Tt follows, therefore, 
that on the authority of the Supreme Courts 
decision in Ponnuswami's case, ATR 1952 SC 
64. (ere): it must be held here that it 
‘would not be proper to exercise the powers 
under Articles 226 and 227 of. the Consti- 
tution for interfering with the order. of the 
Returning Officer rejecting a nomination 
paper when Section 857 of the Madhya 
‘Pradesh Panchayats Act, 1962, provides for 
only one remedy, namely, that of an election 
petition to be presented after the election is 
over and notified.” 


15. The majority view in Thakur- 
rasad’s case, ATR 1965 Madh Pra 258 has, 
owever, been departed from. So, in. Tundi- 

Jal Bholaram v. Returning Officer, Block 
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Lalbarra, 1965 MPL] 897 = (AIR 1965 
Madh Pra 256), Dixit, C. J. and Pandey, J., 
interfered with the rejection of a nomination 
paper, but the facts of that case were dis- 
tinguishable. ‘There, the nomination papers 
of all the candidate seeking elections had 
been rejected. There could thus be no ques- 
tion of notifying the election of any parti- 
cular person under Section 20. The provi- 
_sions of Section 857 (1) of the Act were, 
therefore, not attracted. However, Dixit, 
C. J. and Pandey, J., in Idandas v. Election 
Officer, Khandwa, 1966 MPL] 242, interfer- 
ed with the co-option of the Panchas on the 
ground that it was in violation of Sections 11 
and 19 of the Act, stating that it would not 
be proper to allow the members illegally co- 
opted to function as Panchas and to direct 
the petitioner to challenge their co-option 
by an election petition, In Kishanchand v. 
Supervising Officer, Municipal Committee, 
Kurwai, 1969 MPLJ 856, Bishambhar Dayal 
C. J., and Shiv Dayal, J., interfered with the 
rejection a nomination paper on the ground 
that the remedy by way of an election peti- 
tion was not an equally efficacious alternative 
remedy. Shiv Dayal,, J., speaking for the 
Division Bench, stated that interference was 

led for as otherwise the mischief which 
would be done consequent upon the flag- 
rantly wrong and arbitrary decision of the 
Supervising Officer, which was contrary to 
the mandatory provisions contained in the 
rules, would remain undisturbed. He fur- 
ther held that the jurisdiction of the High 
Court under Article 226 of the Constitution 
was unfettered and in no way controlled by 
the provisions of Section 357 (1) of the Act. 
He ENowed the view in Vinod Kumar’s case, 
1965 MPLJ 480. In Jaidev Dubey v. 
Awadheshchandra Gupta, 1970 Jab LJ (N) 
181 and Pancham Ramcharan v. Collector, 
Bhind, 1971 MPLJ 50 = (AIR 1971 Madh 
Pra 97), Shiv Dayal and Raina, JJ., have, 
however, held that no interference was 
called for, following the view in Thakurpra- 
sad’s case, AIR 1965 Madh Pra 258 (FB). 

16. In view of the provisions of the 
[Madhya Pradesh pb he Act, 1962, 
which provides for -an adequate remedy, 
namely, the remedy of an election petition 
to be presented after the election is over, 
for all grievances whether grounded on the 
ultimate result of the election or upon any 
interlocutory order passed in the process of 
election, we are of the view that, where that 
remedy is available, it would not be proper 
for the High Court to exercise its undoubt- 
ed powers under Articles 226 and 227 of the 
Constitution for interfering with an interlo- 
cutory order passed during the process of 
election, save in very exceptional circumstan- 
ces. 


Reference answered accordingly. 


De mmmen,| 


‘to adjudicate upon title to 


ALR. 
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(GWALIOR BENCH) 
A. P. SEN AND K. K. DUBE, JJ. 


Bhujbalsingh and others, Applicants v. 
Arjun Singh and another, Opposite Party. 


Misc. Petn. Case No. 36 of 1970, D/- 
25-3-1971. 


Tenancy Laws — M. B. Zamindari 
Abolition Act (18 of 1951), Section 88 — 
Mutation as pucca tenant — When a compo- 
site application under the section read with 
Section 86 of the M. B. Land Revenue end 
Tenancy Act, praying for mutation of appli- 
cant as pucca tenant is made. the Revenue 
authorities can under Section 86 enquire 
whether the applicant had become pucca 
tenant under Section 38 — He need not 
first go to Civil Court to obtain such decla- 
ration — (X-Ref; — M. B. Land Revenue 
and Tenancy Act (66 of 1950), Section 86 
and Specific Relief Act (1963) — Section 42) 
— 1959 Revenue Nirmaya 268, Relied on; 


1967 Revenue Nirnaya 516 (FB), Distin- 
guished. ; (Para 4) 
Cases Referred: Chronological Paras 


(1967) 1967 Rev. Nirnaya 516- (FB), 
noes v. Fundila : 

(1959) 1959 Rev. Nirnaya 268, Sujan 
Singh v. Doakssiaad 


R. K. Dixit, for Applicant; G. R. Garde, 
for Opposite Party. 


SEN, J.:— This is a petition 
Article 226 of the Constitution 
against an order of the Board of Revenue, 
dated 3rd September, 1969, declaring that 
the non-petitioner No. I held the suit land as 
a sub-tenant on 2nd October, 1951 and was, 
therefore, eligible to be declared as a pucca 
tenant under Section 38 of the Madhya 
Bharat Zamindari Abolition Act, 1951. 


2. Placing reliance on the majority 
view in Ayyubkhan v. Fundilal, 1967 -Rev. 
Nimaya 516 (FB) Shri R. K. Dixit, learned 
counsel for the petitioner contends that the 
Revenue Courts had no jurisdiction to decide 
any question relating to the rights or title 
of the parties to the land as under Sec. 38 
of the Madhya Bharat Zamindari Abolition 
Act, 1951, they were only concerned in ac- - 
cepting the Se of the amounts and, 
therefore, the findings reached by them are 
of no legal consequence. He her con» 
tends that the jurisdiction of the Civil Court 
e land is not 
barred and, therefore, the matter would be 
at large to be decided in the suit which the 
claimant must file for the establishment of 
his rights. Lastly, he contends that in view 
of the majority decision, the non-petitioner 
No. 1 being the claimant must bring a suit 
under Section 42 of the Specific Relief Act 
for a declaration of his rights, if any, with a 
view to a conferral of pucca tenancy rights 
under Section 88 of the Act, 


under 
directed 
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3. Having heard the parties, wa 
have formed the opinion that these conten- 
tions cannot be accepted. The contentions 
of the learned counsel proceed on the fol 
dowing passage in the judgment of Newas- 


“The relationship between the fenant 
of a Zamindar and his sub-tenant or that 
between a sub-tenant and his tenant can be 
determined incidentally in a proceeding 
under Qanoon Mal either for possession or 
for ejectment within a specified perioc. But 
no provision has been brought to our aoticae 
whereby the disputed status of either = sub- 
tenant or a tenant of a sub-tenant can be 
declared as in a case under Section 42 of 
the Specific Relief Act, so as to bind the 

arties. For securing -that kind of relief 

erefore it is the Civil Court which has to 
be approached. Another dispute which can 
be conceived is where the sub-tenant or the 
tenant of a sub-tenant was in actual posses- 
sion of the land on the date of vesting. If 
the determination of this dispute is needed 
for deciding the right of a person to make 
the deposit then the relief as to whe was 
in possession on such a date can also be 
determined by the Civil Court.” 


4, The Full Bench, according <o the 
opinion recorded by the majority, acord- 
ingly held that the acquisition of the status 
of a pucca tenant by a tenant or’ 2 sub- 
tenant of a tenant under Section 88 of the 

. B.. Zamindari Abolition Act, 1951, is 
automatic on the fulfilment by the tenant o1 
a sub-tenant of a tenant, as the case may be, 
of the conditions as to deposit in the man- 
ner and to the extent provided in Section 88. 
That was a decision in proceedings under 
Section 88 of the M. B. Zamindari Abolition 
Act simpliciter. That is not the case here. 
In the present case, the application made by 
the non-petitioner No. 1 was a composite 
application under Section 38 of the Madhya 
Bharat Zamindari Abolition Act, 1951. read 
with Section 86 of the M. B. Land Revenue 
and Tenancy Act, 1950. In the application, 
the non-petitioner No, 1 not only contended 

t he was entitled to have the conferral 
of a pucca tenancy rights but also prayed 
for mutation of his name as a pucca <enant 
in respect of the land. That being s>, the 
revenue authorities were certainly competent 

-|to enquire whether b deponng. money 
under Section 88, he had acquired the rights 
of a pucca tenant or not. The enquiry, of 
course, was not under Section 38 of tke for- 
mer Act but under Section 86 of the latter 
Act. In deciding the question of mctation 
they had to bear in mind the provisions of 
Section 38 of the former Act and thea had 
to see whether under Section 88, the non- 
poe No. 1 who is deemed to have 
ecome a pucca tenant had or had not ac- 
quired the a of a pucca tenant. Tha 
present case directly falls within the Cictum 
of Krishnan, J., in Sujan Singh v. Dwarka- 


prasad, 1959 Rev. Nirnaya 268. 


Krishna Kumari v. Board of Revenue (B. Dayal C. J.) (Prs. 8-5)-[Pr. 1] M.P. 201 


5. In the result, the petition fails and 
is dismisse with costs. .Counsel’s fee 
Rs. 50/-, if certified. 

Petition dismissed, 
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(V 58 C 59) 
BISHAMBHAR DAYAL, C. J. AND 

K. L. PANDEY, . 


Smt. Krishna Kumari and others, Peti- 
tioners v. The Board of Revenue, Madhya 
Pradesh, Gwalior and others, Respondents. 

Misc. Petn. No. 569 of 1968, D/- 8-2- 
1971, against order of Board of Revenue, 
M. P., Gwalior, D/- 10-10-1968. 

(A) Co-operative Societies — Madhya 
Bharat Co-operative Societies Act, 1954 (9 
of 1955), Section 63 — Where any act done 
by proprietor of Bank before the Bank 
was transferred to the- Society, it can nei- 
ther be said that the act is related to the 
money or property of Society nor can it be 
said that the act is either -of misfeasance or 
of breach of trust in relation to Society — 
(X-ref.: — Trusts Act (1882), Section 23). 


(B) Trusts Act (1882), 
Trust cannot be created in favour of 
Society unless there is in existence of bind- 
ing relationship between the Society and 
the proprietors of the Bank by which the 
Society gets an interest in the property of 
Bank. ara 
(C) Co-operative Societies — Madhya 
Bharat Co-operative Societies Act, 1954 (9 
of 1955), Section 63 — Registrar can have 
power to order the payment of money by 
way of compensation only if it is proved 
that Society suffered a loss on account of 
the act of the Director of the Bank against 
whom the order is made. (Para 6) 

. Thus where the Society had no assets 
of its own and the only thing that happen- 
ed after its formation was that the Bank, 
which was a private property, was trans- 
ferred to this Society, it could not be said 
that the Society suffered any loss in respect 
of its own property by ing over the 
Bank, (Para 6) 
R. S. Dabir, for Petitioners; G. C. Jai 
ffor No. 8) and R. K. Tankha and A. sam 
for Nos. 4 and 5), for Respondents, 

- BISHAMBHAR DAYAL, C. J.:— This 
is a petition by eight persons who were 
Directors of the Gwalior Commercial Co- 
operative Bank, Gwalior (hereinafter refer- 
red to as the Co-operative Society), which 
is now under liquidation. The facts in short 
whic ve given rise to this petition are 
that according to the petitioners one Shri 
Jagan Prasad was running a bank called the 

walior Bank at Gwalior. He was the sol 
proprietor thereof and after his death his 
son became the proprietor. In August 1955 
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it was decided to form a co-operative so- 
ciety and to transfer the assets and liabilities 
of this Bank to that society. The conten: 
tion of the liquidator, on the other hand, is 
that this Bank was the joint family property 
of the petitioners who were members there- 
of, That question appears to have been as- 
sumed. the Deputy Registrar and the 
Board of Revenue, without deciding it on 
evidence, in favour of the liquidator. How- 
ever nothing much turns on that fact. The 
Co-operative Society was formed under the 
Madhya Bharat Co-operative Societies Act, 
1954 (Act No. 9 of 1955) (hereinafter refer- 
red to as the Act) and it was registered on 
the 26th August, 1955. Thereafter, the assets 
and liabilities of the Gwalior Bank as on 
80th September, 1955, were transferred to 
this Co-operative Society on 2nd October, 
1955. According to the report of the li- 
quidator, this Co-operative Society continued 
to work from Ist October, 1955, to 31st May, 
1958 and during’ this period it spent Rupees 
48.000/- on different items and transacted 
no other business, so that it is quite clear 
that the Bank received -no bank deposits 
after it was taken over by the Co-operative 
Society. This Society went into liquidation 
by order of the Registrar and stopped busi- 
ness from 5th May, 1958. Shri A. H. Sid- 
diqui, Advocate, was ultimately appointed 
Yiquidator and he made an application be- 
fore the Registrar under Section 63 of the 
Act asking the Registrar to make an order 
against the Directors of the Bank for reco 
very of an amount of Rs: 2,35,000/-. Nume- 
rous items were mentioned as recoverable 
from the Directors. For- instance, there 
were several items which had been advanced 
by the Gwalior Bank, when it was a private 
Bank, to individuals which had become 
time-barred and it was claimed. that the 
Directors “were liable to pay the same as 
they had neglected to recover them. Thera 
was again another item in which were in- 
cluded several items which had been given 
up by the private proprietors of the Bank 
and this was also said to be recoverable 
from the Directors. There. were _ seve 

items again which, according to the liqui- 
dator, were irrecoverable from the debtors 
and the Directors were made responsible on 
the ground that the proprietors of the private 
Bank, when making the advances, did not 
make proper enquiries at that time whether 
it was proper or not to advance the loans 
and whether they would be recoverable. 
There are again certam items of mon 

withdrawn from the private Bank and pai 


to its constituents between the 26th August, - 


1955 when the Society was registered and 
2nd October, 1955, ‘when the Bank was 
handed over to the Co-operative Society. 


2. - After hearing the Directors, the 
Deputy Registrar, Co-operative Societies, 
who heard the lications passed an order 
imposing the liability upon the Directors, 
who are the petitioners, by his order dated 
10th August, 1960. This is the first order 
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challenged in this writ petition. Against 
this er an appeal was filed before the 


Government as provided by the Act which 
was transferred to the Board of Revenue, 
The Board of Revenue heard the appes By 
order dated 10th October, 1968 the Bo: 
of Revenue remanded the case to the Deputy 
Registrar for ascertaining th j 
of certain loans granted by the private Bank, 
of the Deputy R ard sere 
e Depui egistrar with re to other 
items. Thus, the case has Bil back to the 
Deputy Registrar. Jt is against this order 
of the Board of Revenue also that the pre- 
sent writ petition has been filed. : 


- $3 Although in the writ petition the 
relief claimed is that both these orders be 
quashed meaning thereby that the applica- 
tions under Section 68 of the Act were 
wholly incompetent and liable to be dismiss- 
ed, before us learned counsel irate g for 
the petitioners merely argued that the De- 
puty Registrar as well as- the Board of 
Revenue committed a mistake in placing lia- 
bilities upon the Directors in respect of’ acts 
done by the properietor or proprietors of 

e Gwalior B when it was a private 
Bank. Under Section 63 of the Act liability 
could be imposed on the petitioners only in 
respect of acts done by them as Directors 
of the Co-operative Society and consequent- 
ly their acts and omissions relating to 

ank after the formation of the Co-operative 
Society and the transfer of the Bank in 
favour of the Co-operative Society could be 
considered and on that basis alone liabilities 
could be imposed upon the petitioners. 

4. We have heard learned counsel 
for the parties and we have come to the con- 
clusion that there is force in this, conten - 
tion. Section 68 (1) of the Act is as fol- 
OWS: 7 
__ “63 (1) Where in the course of an 
audit under Section 27 or an inquiry under 
Section 52, or an inspection under Section 53 
or the winding up of a society it appears 
that any person who has taken part in the 


' organisation or management of the society 


or any past or present Chairman, Secretary, 
Member of the Managing Committee or 
Officer of the society has misapplied or re- 
tained or- become liable Pt accountable for 
any money or property o e society. or 

been guilty of misfeasance or breach 
in relation to the society, the Registrar may, 
on his. own account or on the application 
of the officer conducting the audit or holding 
the inquiry or inspection or of the liquida- 
tor or any creditor or contributory, examine 
into the conduct of such person and r 
giving reasonable opportunity to the person 
concerned to submit his explanation, make 
an order requiring him to repay or restora 
the money or property or any part thereof 
respectively with interest at such rate as the 
Registrar thinks just or to contribute such 
sum to the assets of the society by way of 
compensation, in regard to the misapplicax 


of trust - ° 
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tion, retainer, misfeasance or breach of trust 
as the Registrar thinks just.” 
On an analysis of this section it is clear 
that liability can be imposed upon two 
“kinds of persons viz., those who have a hand 
either in the organisation or in the mamage- 
ment of the Society. It is not disputed here 
that the petitioners have had a hand in the 
organisation as well.as in the management 
of the Society. But the contention of the 
petitioners is that their acts which were done 
in the capacity of organizers and managers 
_ of the Society can only be taken into -con- 
sideration. Their acts done in relation to 
the Gwalior private Bank, when it was a 
private Bank, and done in that capacity are 
irrelevant for the purposes of this section. 
The section further provides that the acts 
which will lead to. an order under the Act 
must be such that the person concernec can 
be said to have— 


(1) misapplied any money or property 
of the society; 

(2) retained any money or property of 
the society; £ 

(8) become liable or accountable for 
any money or property of the society; or 

(4) been guilty of misfeasance or bzeach 
of trust in relation to the society. 
It any of these acts are proved, then the 
Registrar has the pe to order repayment 
or restoration of the money or propery or 
to direct contribution of “such sum tc the 
assets of the society by way of compensation, 
in regard to the misapp ication, retainer, 
misfeasance or breach of trust as the Eegis- 
trar thinks just? | 


5. It is obvious that the acts men- 
tioned above either relate to the property 
of the Society or are in relation to the So- 
ciety. Any act done the proprietor of 
the Gwalior Bank before the Bank was trans- 
ferred to the Society cannot relate tc the 
money or property of the Society or be said 
to be an act either of misfeasance or of 
breach of trust in relation to the Society. In 
respect of the acts which were done before 
the Society was formed, there can absalute- 
ly be no doubt that those acts canno: fall 
in any of these two categories, namely, mis- 
feasance or breach of trust in relation to the 
Society. Learned counsel appearing for the 
liquidator, however, strenuously contended 

the amounts which were withdrawn 
from the Bank after the date of the forma- 
tion of the Society but before the date when 
the B was actually transferred tc the 
Society would be acts done in breach of 
trust, for, according to learned counsel, the 

roprietors of the Bank must be deemed to 

ve become trustees for the Co-operative 
Society as soon as the Society was registered 
because the say was registered mainly 
for the purpose taking over this Bank. 
We are unable to agree with this argument. 


No trust could be deemed to have been. 
created in favour of the Society unless there | 
relationship 


|came into existence a binding 


gr See! 
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between the Society and the proprietors o 
the Bank by which the Society = an inte- 
rest in the property of the Bank. Merely 
by repen Bon of the Society it cannot be 
said that any interest was created in favour 
of the Society. The proprietors of the Bank 
still had the power not to transfer the Bank 
to the Society and in that case tke iey 
would have had no connection with the Ba 

and would not have been in a position to say 
that it was a beneficiary in any sense. We 
are, therefore, of opinion that the mcrae 
got an interest in the properties of the B 

only on the date when it was transferred in 
favour of the Society on 2nd October, 1955. 


6. . While interpreting Section 68 of 
the Act it is also worth noting that large 
power and powers not precisely defined 
aave been given to the Registrar to impose 
liability for thie. payment of any amount and 
the only appeal provided against such an 
order is one to the State Government. There 
is no remedy available against such an order 
before any judicial tribunal Such a power 
in the Registrar of Co-operative Societies 
must necessarily be construed very strictly 
and he can be ‘held to have the power to 
impose liabilities which come within the 
strict words of the section. It may also be 
noted that with regard to the payment of 
money the eta can order such an 
amount as he thinks it necessary ‘by way of 
compensation.” This term ‘by way of com: 
prosnilion refers to some Joss ‘suffered b 
e Society which has to be compensated. 
Therefore, the Registrar can have power to 
order payment of money by way of com- 
pensation only if it is proved that the So- 
ciety suffered a loss on account af the act 
of the person against whom the order is 
zat r that point p view also the 
position o. is particular Society requires 
special consideration. ‘This Society ld: no 
assets of its own. er its formation all 
that happened was that the Gwalior Bank, 
which was a private property, was transfer- 
red to this Society. Therefore, whether 
the Bank which was handed over was a 
solvent Bank or an insolvent Bank, the 
Sooiety pas not to mei o in Tep 
ect of its own prope y taking over the 
Bank. Of course, if after taking over of 
this Bank, the act of any of the petitioners 
has caused loss to the assets of the Society 
including the bank, such loss can be re- 
covered by way of compensation. from the 
also be noted i 


£04 M.P. (Prs. 6-8)-[Frs. 1-4] Balwantsingh v. Collector, Shivpuri: (Raina J.) 


of the Co-operative Saciety. But we do not 
propose to decide that point in this case as 
if may have to be considered in detail if the 
creditors take action against eir original 
debtors for recovery af the amounts due to 


them which this Co-operative Society in li- 
quidation is unable to discharge. 
T. After giving the matter our an- 


xous consideration we have come to the 
conclusion that the order of the Deputy Re- 
gstrar dated 10th August, 1960 and the 
ozder of the Board of Revenue dated 10th 
Cctober, 1968 are without jurisdiction to the 
extent that they impose liability on the 
ptitioners with regard to their dealings with 
-the Gwalior private Bank efore it was 
transferred to the Co-operative Society. To 
that extent those orders are quashed. The 
case has already Bene back to the Deputy 
Fegistrar for dea ing with each item ac- 
cording to the directions of the Board of 
Revenue. The Deputy Registrar will now 
dzal with the matter according to Jaw as ex- 
p-ained above. 

8. Parties shall bear their own costs 
oz this petition. The outstanding amount of 
the security deposit shall be refunded to the 
potitioners. _ ; 
Petition allowed. 
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(GWALIOR BENCH) 
Sarv DAYAL AND S. M. N. RAINA, JJ. 
Balwantsingh, Applicant v. Collector, 
Saivpuri and another, Opposite Party. 
- Misc. Peta. No. 147 of 1970, D/- 19- 
1)-1970. 
(A) Panchayats —— M. P. Panchayats 
Act (7 of 1962), Section 24 (as amended by 
Act 3 of 1970) — Motion of no confidence 


against Sarpanch passed by ten Panchas of © 


Gram Panchayat of Eighteen members must 
b= held duly passed. (Para 8) 

(B) Panchayats —- M. P. Gram Pan- 
chayats (No-confidence Motion against Sar- 
panch or Up-Sarpanch) Rules (1964), R. 3 
(£) — Substantial compliance being present 
S2cretary’s failure to state the hour at which 
notice of the no-confidence motion was re- 
ceived and his failure to give an acknow- 
ledgment of such receipt do not affect vali- 
d:ty (Paras 6 and 7) 

(C) Panchayats — M. P. Gram Pan- 
chayats (No-confidence Motion against Sar- 
panch or Up-Sarpanch) Rules (1964), Rule 7 
— Secretary being uncooperative, Presiding 
Cfficer can himself draw up minutes of a 
meeting duly called for passing no-confi- 
dnce motion. (Para 10) 


K. S. Shrivastava, for Applicant; R. S. 
Bajpai, Addl. Govt. Advocate and S. K. 
Lube, for Opposite Party. 

RAINA, J.:— This is a petition under 
Article 226 of the Constitution. The peti- 
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tioner was elected as Sarpanch of the Gram 
Panchayat Garh on 31-7-1970. In a meeting 
of the Gram Panchayat held on 15-9-1970 a 
motion of no-confidence was passed against 
him. In pursuance of the said resolution he 
was directed to hand over charge of hi 
office vide annexure ‘G. e contention of 
the petitioner is that the motion of no-confi- 
dence was not passed by the requisite majo- 
rity and even otherwise it was not in accord- 
ance with law. It is, therefore, of no effect 
and the petitioner is entitled to continue in 
the office. He has therefore, filed this peti- 
tion seeking a writ quashing the no-confi- 
dence motion passed on 15-9-1970. 


2. The Collector Shivpuri who is 
non-petitioner No. 1 has filed a return deny- 
ing the claim of the petitioner. According 
to the facts stated in the return, the motion 
of no-confidence was duly passed and as a 
Tesult thereof the petitioner Eas automatically 
ceased to hold the office of Sarpanch. The 
Secretary Gram Panchayat Garh, who has 
been joined as non-petitioner No. 2 has re- 
mained absent though served and has not 
filed any return. 


3. The first contention of the peti- 
tioner is that the motion of no-confidence 
was not passed by the requisite majority. It 
is stated in ground (a) of the petition that 
according to Section 24 of the M. P. Pan- 
chayats Act, 1962 (hereinafter referred to as 
the Act) the motion has to be posea by a 
majority of not less than two-third of the 
Panchas present and voting, and as the 
motion was passed only by 10 Phanchas 
while all the 18 Panchas were present it 
cannot be said to have been passed by the 
requisite majority. This contention was ap- 
parently based on Section 24 of the Act as- 
it stood before the amendment. The section 
has, however, since been amended by the 
Madhya Pradesh Panchayats (Amendment 
and Validation) Act, 1970 (No. 3 of 1970). 
According to the amended section all that is 
required is that the motion should be pass- 
ed by a majority of more than one-half of 
the total number of Panchas constituting the 


Gram Panchayat for the time being. It was 
not disputed before us that e total 
number of Panchas constituting the Gram 


Panchayat at the material time was 18. 
the motion was passed by a majority consist- 
ing of 10 Panchas it must be deemed to 
have been duly passed. Learned counsel for 
the petitioner accepted this position, but he 
contended that he was even challenging the 
fact that 10, Panchas had voted in favour of 
the motion and that this fact must be esta- 
blished by the other side, 
4, This however 
afterthought, and we have 
rejecting this contention for the followin 
reasons. It appears from the petition itselé 
that the petitioner did not dispute the posi- 
tion that 10 Panchas had voted in favour of 


seems to be an 
no hesitation in 


the motion as would appear from the follow- 


ing words in clause 
petition:— 


of the grounds of 


1971 


Balwantsingh v. Collector, Shivpuri (Raina J.) 
“Only 10 persons voted in favour of the 
resolution. Apart from this, from the copy wi ve to see is if 


of the proceedings vide Annexure R-1 filed 
along with the return it is clear that actually 
11 Panchas voted in favour of the motion. 
We do not, therefore, find any substance in 
the .contention of the petitioner that the 
motion was not passe by the requisite 
majority.” 

5. The next contention of the peti- 
tioner is that the meeting for the purpose of 
assing the motion of no-confidence was not 
feld in the prescribed manner inasmuch as 
Rule 3 of the Madhya Pradesh Gram Fan- 
chayats (No-confidence Motion against Sar- 
panch or Up-Sarpanch) Rules, 1964 (herein- 
after referred to as the, Rules) framed urder 
Section 24 of the Act was violated. Zhe 
said rule provides that any Panch or Fan- 
chas who desire to move a motion of no- 
confidence shall give a notice thereof to the 
Secretary in the form appended to the 
rules. According to the petitioner no sach 
notice was given. But this contention of the 
petitioner does not appear to be correct be- 
cause a copy of the notice dated 28-8-1970 
vide Annexure Rule 8 has been filed by the 
Collector along with the return. It is szat- 
ed in clause (c) of paragraph 7 of the return 
that Annexure R-8 is the copy of the no-ice 
which was in accordance with law and in 
the prescribed form, : 


The learned counsel for the petitioner 
did not challenge this notice, but urged that 
there was. no compliance of sub-rule (2) of 
Rule 3 of the said rules inasmuch as the Sec- 
retary did not sign thereon a certificate szat- 
ing the date on which and the hour at wkich 
the notice was given to him and he did not 
also acknowledge its receipt. In support of 
his contention he referred to the endorse- 
ment of Shrikrishna Sharma, Secretary of 


the Panchayat, on Annexure D dated 1€-9- 
- 1970. 


6. Annexure R-8 however shows 
that the Secretary Shrikrishna Sharma had 
made an endorsement on the notice to the 
following effect:— 

“Prapt ek. Priti” 

Shrikrishna Sharma 
28-8-1970 


This clearly shows that the Secretary had 
signed a certificate that he had received *he 
notice on 28-8-1970. He ought to have 
mentioned the hour at which it was receiv- 
ed as required by the rule, but this omission 
is of no consequence. 


7. We, therefore, find that ‘he 
notice of the motion was duly received by 
the Secretary on 28-8-1970 vide endorse- 
ment on the Annexure R-8 and this amounts 
to substantial compliance of Rule 8 of che 
said Rules. We fail to see why the Secre- 
tary should not have given an acknowledze- 
ment of the receipt of the notice as requi-ed 
by the said rule. But even if he failed to 
do so, it would not affect the proceedings 
relating to the motion. Rules are framed to 
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out the objects of the Act and all thai 
there has been substan- 
tial compliance with the Rules. We need 
not insist on literal compliance, particular- 
ly in matters which are a no consequence. 


(In para 8 the contention that the meet- 
ing was not presided over by a competent 
Officer was found to be baseless. The order 
then proceeds:) 


9. It was also urged that the 
minutes relating to the meeting in which 
the motion of no-confidence was passed 
were not wa up the Secretary. and 
recorded as require by Rule 7 the 
Rules and _ this has vitiated the entire pro- 
ceeding. It is no`doubt true that it was 
the duty of the Secretary to record the 
minutes of the proceedings as required by 
the said rule and he apparently failed to 
do so according to his own statement vide 
endorsement on Annexure D. But it is for 
the Secretary to explain why he failed to 
carry out this important duty. We must 
observe that the conduct of the Secretary 
Shrikrishna Sharma appears to be highly 
suspicious. He has not complied with the 

es- without any ostensible reason 
and has conveniently remained ab- 
sent though served in order to avoid 
an embarrassing situation by being re- 
quired to state material facts concerning 
this case and to explain his conduct. He 
seems to have given wrong impression to 
the petitioner that the motion was not duly 
pasel according to the prescribed proce- 
ure and thus induced him to file this peti- 
tion. Such a conduct on the part of an 
officer of the Gram Panchayat must be 
strongly deprecated. 


10. The minutes of the proceedings 
were actually drawn up by the Presiding 
Officer (vide annexure R-1) apparently be- 
cause the Secretary was not prepared to 
co-operate. However, the mere fact that the 
Secretary failed to record the minutes of the 
proceedings would not affect the validity of 
the proceedings at the meeting. Since it 
appen that the meeting was duly conven- 
ed after a proper notice of the motion was 
given to the Secretary and the meeting was 
also presided over by the competent au- 
thority the irregularity committed by the 
Secretary in not recording the minutes of 

e proceedings would not affect the vali- 
dity of the motion passed at the meeting. 


IL. No other point was pressed be- 
fore us. 
12. We, therefore, find that the 


motion of no-confidence was duly passed by 
the requisite maoniy, and the petition is 
liable to be dismisse 

13.. The petition, therefore, fails and 
is hereby dismissed. We do not however 
make -any order as to costs because it a 
pears that the petitioner was misled by the 
Secretary of the Gram Panchayat. 

Petition dismissed. 
eee oe . 
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(Y 58 C 61) ‘: 
BISHAMBHAR DAYAL, C. J. AND 
S. B. SEN, Jf. 
Mannoolal Deshmukh, Petitioner v. N. 
L. Shrivastava and others, Respondents. 
Mise. Petn. No. 102 of 1969, D/- 9-11- 
1970. : 
Co-operative Societies — M. P. Co-ope- 
rative Societies Rules (1962), Rule 41 (9) — 
Rejection of nomination paper — Withdra- 
val by proposer or seconder — No ground. 
Once nomination Pp is signed by 
two persons to indicate that they were pro- 
posing and seconding the nomination of a 
candidate the nomination is valid. Subse- 
quent withdrawal:either by proposer or by 
seconder will not invalidate it (Para 4) 


B. B. L. Shrivastava, for Petitioner; K. 
K. Dube, Govt, Advocate (for No. 1) and N. 
S. Kale (for No. 3), for Respondents. s 


BISHAMBHAR DAYAL, C. J.:— This 
is a writ petition by Mannoolal Deshmukh 
challenging the programme determined for 
the election of the Board of Directors to 
respondent No. 2 Durg District Birendra 
Central Co-operative Bank Ltd., Durg (here- 
inafter referred to as the Society). arned 
counsel appearing for the petitioner has rais- 
ed three points on which he contends that 
the notice and the Be amme for the elec- 
tions are invalid. e contention raised 
by learned counsel is that the Society has 
not complied with the provisions of Rule 40 
of the M. P. Co-operative’ Societies . Rules, 
1962, framed under the M. P. Co-operative 
Societies Act, 1960, inasmuch as the bye- 
laws of the Society do not provide as to whe- 


ther all the members of the Society will vote 
for electing representatives of particular 


groups of societies or the election of a re- 
esentative of a group of societies will be 
eld on votes of the members of that group 
of societies alone, Rule 40 is as follows:— 


“40 (1) A society may, for the purpose 
of election of the members to its committee 
divide its membership into different groups 
on .a territorial or any other basis, 

2) ‘The bye-laws of such a society ‘may 

fecity, the number or proportion of the 
“ members of the committee . who may be 
elected to represen?’ each suoli group on the 
committee and may` specify er that such 
representatives may be elected— 

a) by all the members of the society; 


(b) by only that particular group of 
members of the society to which such re- 
presentatives belong.” 

From the above rule it is clear that sub- 
rule (1) provides for grouping of societies 
for the purposes of representation and sub- 
tule (2) provides for bye-laws for voting at 
the: election of such representatives. The 
relevant bye-law of the Society for this pur- 
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. has been state 


ALR 
ae is bye-law 20. The second clause of 


ye-law is as lows:— 
._ “20 (2) The other members of the Board 
shall be elected at a meeting of the Gene- 
ral Body as follows:— 


(i) Thirteen Directors representing the 
agricultural credit societies including village 
service societies ..:..... i 

G e % 7 7 
Since the contest in this case is regarding 
the election of these thirteen Directors only, 
the rest of the bye-law is not relevant. Under 
this bye-law the provision is that the repre- 
sentatives of the thirteen - societies will be 
elected at. a meeting of the general body. 


Without more, the provision is quite clear 
that all the members attending the. general 
meeting will have a right to vote. there 


is no restriction to voting, the right of vote 
cannot be denied to any member. This bye- 
law, therefore, is in accordance with cl. (a) 
of sub-rule (2) of Rule 40, and we do not 
agree with the contention of learned coun- 
sel for the petitioner that the bye-laws re- 
garding the voting are not clear and do not 
provide for voting either by all the mem- 

ers of the Society or by the members of 
that. group alone for which a representative 


has to be elected. 


2 Learned counsel contended that 
in the past elections of representatives were 
held in groups and only the societies com- 
prised in one group elected their own rte- 
presentative. We are not concerned’ with 
the past practice. We have to see whether 
the present scheme of the elections is accord- 
ing to the bye-law and the rules made under 
the M. P. Co-operative Societies Act. - The 
notice of the meeting for electing these 
members is Annexure ‘C to the petition. It 
clearly provides for a general meeting to 
be held on 25th February 1969 for the elec- 
tion of these members. There is, therefore, 
a clear indication that these members will 
be elected by the whole body. We see no 
force in this contention. 


8. The second contention raised by 
learned counsel for the petitioner is that the 


- notice of the meeting was- not’ sufficient 


notice as provided by bye-law 16 of 
Society. Bye-law 16 provides:~ 


“At least a fortnights clear notice of 
the penoral meeting stating the place, date 
and hour of the meeting ? 
The contention of learned counsel is that in 

is case the notice did not give clear 14 
days. In the pia (paragraph 6 @)) it 
| that the notices were des- 

patched on the 11th February 1989.. In the- 
return it has been stated that the notices 
were despatched on the 6th and 8th Febru- 
ary, 1969. Since the notice itself is dated 
80th January 1969, we are satisfied that the 
statement contained in the return is more 


this 


reliable than that contained in the petition. 
Having drawn up the notice on 80th Tanu- 


ary, 1969, it is not understandable why it 
could have been delayed up to lith Febra- 


1971 


ary for despatch. We, therefore, see 20 
force in this contention either. 
4, The last contention of the peti- 


tioner is that the Returning Officer was rot 


right in rejecting the nomination-paper of 
the petitioner who represented one of the 
member-societies. In the- petition it 
been contended that the nomination-parer 
of the petitioner was as gone on the ground 
that the person who ‘had seconded his nomi- 
nation paper had, on the date of scrutiry, 
informed the Election Offcer in writhg 
that he withdrew himself from secondin 

the nomination-paper and on that grow 

the Returing Officer held that the nomira- 
tion-paper had become invalid and reject- 
ed it These facts have not been denied in 
the retum. But it has been contended tkat 
the Returning Officer was right in rejecting 
the nomination-paper when the person wio 
had seconded it had withdrawn his act of 
the seconding the nomination-paper. Rule 
41 of the M. P. Co-operative Societes 
Rules provides for the procedure for elec- 
tion of members. Rule 41. (8) provides for 
the nomination papers and is as follows:— 


“Every nomination paper shall be sign- 
ed by two members of the group, if any, of 
the society to which they belong as -proposer 
and seconder and the candidate of that group 
shall sign a declaration on it expressing his 
willingness to stand for election.” 

Then, sub-rule (9) of Rule 41 provides for 
the rejection of nomination 
date of scrutiny and it is as follows:— 

“Nomination papers duly received shall 
` be scrutinized by the Returning Officer on 
the date fixed for the scrutiny of nomination 
under clause (c) of sub-rule (2). It shall 5e 
open to the candidates to be present at fe 
scrutiny. The Returning Officer shall reject 
a nomination paper. which is not in accord- 
ance with the preceding sub-rules or if the 
candidate is disqualified to be chosen to fhe 
committee or the proposer or seconder is dis- 
qualified to vote under the Act, these rules 
or the bye-laws of the society. In case of 
rejection, the Returning Officer shall record 
the reasons therefor. The Returning Officer 
shall prepare a list of valid‘nominations and 
shall sign it in token of correctness. Such 
list shall be published on the notice board 
of the society.” 
From the above two provisions it will be 
seen that a valid nomination paper needs 
only to be signed by two members indicatiag 
that they were proposing and seconding the 


nomination, ‘There is. no requirement that 
the person proposing or seconding the nomi- ° 


nation should continue to do so up to the 
date of the scrutiny: At the time of scri- 
tiny, all that the Returning Officer has to 
see that the nomination paper is accordim 
to the conditions “mentioned earlier. TË; 
therefore, the Returning Officer found that 
the nomination paper was signed by two per- 
sons who were authorized to propose and 
second the nomination paper, he was bound 


to take it as a valid paper. Sub-rule Q) 


kag - fore, not supported by 


apers on the 


Bhotey v. Collector, Dist. Gwalior (Shiv Dayal ff.) (Prs. 8-5)-[Pr. 1] M P. 207 


does not authorize the rejection of a nomi- 
nation paper on the ground that the person, 
either proposing cr seconding, withdraws his 
act of proposing or seconding the nomination 
paper. e act of the Retuming Officer in 
rejecting the nomination p25 was, there- 

e relevant provi- 
sions of law and was, therefore, ileg 
without jurisdiction. . 

5. Since the petitioner would have 
been deprived of his candidature, the ulti- 
mate election, if held, would have had to þe 
set aside on that grourd alone. As further 
proceedings in the election were stayed by 

is Court, the elections have not been he 
We quash the order of the Returning Off- 
cer rejecting the nomination paper of the 
petitioner and as such allow the petition to 
that extent. Since the petition has succeed- 
ed only in part, we direct the parties to bear 

eir own costs, The outstanding amount 
of the security deposit shall be refunded to 


the petitioner. . 
i Petition partly allowed. 
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(V 58 C 62) 
(GWALIOR BENCH): 
SHIV DAYAL AND S. M. N. RAINA, Jj. 

Bhotey, Applicant v. The Collector, 
Dist. Gwalior and others, Opposite Party. 

Misc. Petn. Case No, 109 of 1970, D/- 
7-10-1970. 

Panchayats —- U. P. Panchayat Raj 
Act (26 of 1947), Sections 19 (2), 21 — 
Rules under Rules 78, 79 — Rule 78 pro- 
viding for calling of meeting for co-option of 
panchas by “prescribed authority”, being 
made applicable to calling of meeting for 
election of Sarpanch, meeting for election of 
Sarpanch can be called by such “prescribed 


authority”, who is “Panchayat and Welfare -. 


Off 
ed. (Paras 5, 6) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 Madh Pra 83 
(V 58)’ == Misc. Petun. No. 145 of 
1970, Mahendra Singh. v. Collector, 


Gwalior . . A 
(1971) AIR 1971 Madh Pra 97 
58) = Mise. Pem. No.: TT of 
1970, Pancham v. Collector, Bhind b] 


R. K. Sharma, for Applicant: R. S. 
Bajpai, Addl. Govt.. Advocate and A. B. 
Mishra, for: Opposite Party. ‘ 

SHIV DAYAL, a is a petition 
under Article 266 of the Constitution chal- 
lenging the election of the Sarpanch of the 
Gram Panchayat, Bhalka, -district Gwalior. 
After the election of the Panchas, a meeting 
was called for the election of the Sarpanch; 
That meeting was held on Au 
Sughar Singh (respondent No. 3) was declar- 
ed elected. The contention in this petition 


KN/EO/F483/70/SNV/P 


` 


y: 
cer.” AYR 1971 Madh Pra 97, Follow- ` 


st 5, 1970, 


(208 M.P.  [Prs. 1-8]- 


is that the election is void for various rea- 
sons. 


2. The petitioners contention is 


that the meeting to hold the election of the, 


Sarpanch was not called by the competent 
authority. Relying on Sections 29 an 

of the Panchayats Act and the rules made 
thereunder it is contended that every meet- 
ing of the Gram Panchayat must be called 
by: the Sarpanch and since the meeting for 
the election of the Sarpanch under Section 21 
of the Act is a meeting of the Gram Pan- 
chayat, it must be called by the Sarpanch. 
This contention must be rejected. Sections 29 
and 30 are general provisions for meetings 
of Gram Panchayat and the procedure for 
such meetings. But Section 21 of the Act 
is a special provision for the election or ap- 
pointment of the Sarpanch and the Up-Sar- 
panch, which is to be held in the first meet- 
ing fixed under Section 19 (2) of the Act. 
Sub-section (8) of Section 21 empowers the 
State Government to make rules for regu- 
- lating the mode and time of election or ap- 
ointment of the Sarpanch and the Up-Sar- 


panch. 

3. By notification No. 167-464- 
XVII-Rules, dated July 29, 1963, the State 
Government made rules under Sections 5 (2), 
12, 20 and 21 (8) of the Act. (See M. P. 
Rajpatra dated August 9, 1963, Part I, 

age 593). It is an elementary principle of 
lew that -a general statute -must yield to a 
special statute.” The provisions of Sec- 
tion 12 and the rules made thereunder will, 
therefore, govern the meeting for election of 
the Sarpanch and Up-Sarpanch. Rule 78 
contains the provisions for a -meeting for 
co-opting Panchas within the meaning of 
- Section 19 (1) of the Act. 

Rule 79 reads thus:— 


“79. Election of Sarpanch and Up-Sar- 
panch. The procedure of election of the 
Sarpanch and Up-Sarpanch shall be the same 
"as provided in Rule 78.” 

It was argued that these rules were framed 
under Section 12 of the act as printed in 
M. P. Local Acts by T. C. Shrivastava (1966 
Edn. Vol. 7, page 5019) and M. P. Local 
Acts by R. K. Pandey (Vol. V, 1966 Edition 
at page 4011) and since Section 12 relates 
to the election and co-option of “Panchas” 


of a Gram Panchayat but not the “Sarpanch”, 


these rules were not applicable to the elec- 
tion of a Sarpanch or an Up-Sarpanch. This 
argument is misconceived. In the two com- 
mentaries, referred to above, there is no 
mention of the section under which these 
rules were framed. We have verified from 
the original (supra), These rules were fram- 
ed not only under Section 12, but also under 
Section 21, among others. 

4, Under Section 19 (1), read with 
Rule 78, a notice for the meeting for co- 
option is to be issued by the “prescribed 
(See Misc. Petition No. 77 of 1970, Pan- 


cham v. Collector, Bhind) = (Reported in 
ATR 1971 Madh Pra 97). ga 


Bhotey v. Collector, Dist. Gwalior (Shiv Dayal J.) 


. pression “Prescribed 
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authority”. (See Rules. 77 and 78 (1)). The 
prescribed authority for the purposes of Sec- 
tion 19 (1) is the “Panchayat and Welfare 
Officer”. See notification No. 2229-5304- 
XVIII-P.R. dated June 8, 1967, under Sec- 
tion 2 (xxv) of the Act, which defines the ex- 
authority”. The said 
notification was published in the M. P. Raj- 
atra dated July 21, 1967, Part II, page 473. 
F967 (IX) M. P. Law Times at page 310). . 
This notification amended and superseded 
the initial notification No. 197-152-XVIII- 
Rules, which was published in the M. P. 
Rajpatra dated October 12, 1962, Part IL 
page 607, and which is printed in M. P. 
Local Acts by T. C. Shrivastava’ (1966 edn. 
Vol. 7 at page 4984) and in M. P. Local 
Acts by R. K. Pardey (1966 Edn. Vol. V, at 
page 4011). Since the election in the pre- 
sent case took place in the year 1970, it is 
the amended notification which applies. 
5. The correct reading of Section 
19 is that the prescribed authority under 
sub-section (1) of that section will call the] ` 
meeting under sub-section (2) because by 
virtue of Rule 79 of the aforesaid rules, the 
provisions of Rule 78 have been applied to a 
meeting for the election of the Sarpanch 
mutatis mutandis. 


6. On the above analysis of the 

aforesaid provisions and the rules, it is the 
Panchayat and Welfare Officer who is the 
prescribed authority competent to call a 
meeting of the Gram Panchayat for the elec- 
tion of the Sarpanch. In the present case, 
it is not in dispute that the meeting was 
called by the Panchayat and Welfare Ofi- - 
cer. The petitioner’s contention that the 
meeting could be called only by the Sar- 
anch of the Gram Panchayat must 
e rejected. The other contention that 
alternatively that meeting can be called 
by the Chief Executive Officer of the Janpada 
Sabha must also be rejected as that argu- 
ment was based on the superseded notifi- 
cation. ; 

7. It was next contended that R. 79 
of the Rules spaka of ‘procedure but not of 
the prescribed authority competent`to con- 
vene the meeting. our opinion, the only 
correct reading of Rule 79 will be that R. 78 
which in terms applies to “meeting for co- 
option” shall apply mutatis mutandis to a 
meeting for election of the Sarpanch. The 
word “procedure” in that rule is compre- > 
hensive enough to include the manner of 
proceeding, acting and conduct in relation 
to the meeting, that is, all which is to be 


. done in relation to such meeting. It is stat-. 


ed in 72, C. J. S. 971 


“The word ‘procedure’ is defined gene- 
rally as meaning a course or mode of ac- 
tion; the act or manner of proceeding or | 
moving forward; the manner of proceed- 
ing or acting; progress; process, operation, 
conduct; a step taken, an act performed, a 
proceeding.” 

8. . It was then contended that at 
the meeting which was held for the election 


1971 


of the Sarpanch, the newly elected Pancaas 
could not participate and vote inasmuch as 
their election 
Section 20. In Mahendra Soh v. The Col- 
lector, Misc. Petn. No. 145 of 1970 =_ me- 
orted in AIR 1971 Madh Pra 88) we have 
Feld that by virtue of Section 18 read with 
Sections 19 (1) and 21, the Panchas exter 
upon their office with effect from the dte 
of the first meeting of the Gram Panchayat 
fixed under Section 19 (2) and held under 
Section 21 of the Act. Their entering upon 
the office does not depend upon the notifi- 
cation under Section 20 of the Act. In he 
present case, that meeting was held on 
August 5, 1970. 

9. It was then contended for he 
petitioner that “ballot papers prescribed by 
‘R. 78 of the Election of Panchayat Rules 
are contrary to the Indian Constitution, Ati- 
cles 825 and 326 This contenton 
makes no sense because Articles 825 end 
896 of the Constitution have nothing to do 
with this matter. 

i This petition is dismissed. Far- 
ties shall bear their own costs. The out- 
standing amount of security deposit shall be 
refunded to the petitioner. 

. Petition dismiss=d. 
ee EEE 
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FULL BENCH : 


P. K. TARE, S. P. BHARGAVA AND 
R. J. BHAVE JJ. 

Raghubar Singh, Petitioner v. The 
State of Madhya Pradesh and others, 
Respondents. ay f X 

Misc. Petn. No. 362 of 1969, D/- 5-4- 
1971 to quash the order of Board of Ee- 
venue, D/- 9-9-1968. ; f 

(A) Tenancy Laws — M. P. Abcli« 
tion of Proprietary Rights (Estates, Mch<« 
als and Alienated Lands) Act (1 of 1951) 
S. 3 read with Ss. 4(1)(a) and 5 (f) — 
The effect of these provisions is that the 
proprietary right in all tanks vests in 
the State, but the ex-proprietor would be 
allowed to exercise non-proprietary or 
usufructuary or possessory rights in 
respect of such tanks in which no otker 
person except the proprietor had any 
right of irrigation. 

: (Para 9) 


(B) M. P. Land Revenue Code (20 of 
1959), S. 251 — Vesting of tanks — Sec- 
tion 251(1) only means. that whatever 
vestige of rights had persisted in the ex- 
proprietors by virtue of S. 5(e), (f) and 
(g) of M. P. Act (1 of 1951) is now ato- 
lished and would absolutely vest in the 
State by virtue of S. 251(1). 1970 MPLJ 
202, Approved; AIR 1969 NSC 49, . Ds- 
tinguished; 1961 MPLJ 
1962 MPLJ (Notes) 86, Overruled. (X-Ref: 
Tenancy Laws — M. P. Abolition of Pro- 
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prietary Rights (Estates, Mahals and Ali- 
enated Lands) Act (1 of 1951), Ss. 3, 
4 and 5) > i (Para 13) 
Section 251 of the 1959 Code does not 
affect the tanks situated on occupied 
lands but it pertains to tanks situated on 
unoccupied lands only. It aimed at aboli- 
shing rights in tanks situated on unoccu- 
pied lands in which villagers had either 
the right of irrigation or the right of 
nistar. The right of nistar of villagers 
was not at all relevant under S. 5(e), (f) 
and (g) of the Abolition Act. (Para 21) 
The petitioner, a Gaontia and a pro- 
tected thekedar of a village in the former 
Raigarha State challenged the orders of 
Revenue Courts holding that two tanks 
recorded as survey numbers in the village 
had vested in the State under S. 251 of 
the M. P. Land Revenue Code, 1959. on 
the ground that S. 251 was inapplicable 
to his case. Prior to the merger of the 
State in C. P. his rights were governed 
by State Wazib-ul-arz but after the mer- 
ger they were governed by C. P. (Merged 
States) Land Tenure Order, 1949 and after 
the repeal of the order by the M. P. Land 
Revenue Code, 1954. In the meantime 
M. P. Abolition of Proprietary Rights Act 
(1 of 1951) came into force and there- 
under the proprietary rights were aboli- 
shed and certain rights in tanks were 
Saved in favour of the exproprietors by 
virtue of Section 5 (e), (£) and (g) of that 
Act. The village people had nistar rights 
in the tanks under the State Wazib-ul-arz. 
Held that the tank in which the villagers 
had right of Nistar, namely, bathing and 
taking water for use, were rightly settled 
in favour of the petitioner under Sec. 5 
(f) of the M. P. Abolition of Proprietary 
Rights (Estates, Mahals and Alienated 
Lands) Act, 1950. As such these 
tanks were saved to him under the Aboli- 
tion Act. But, they were rightly held to 
have vested in the State under Section 251 
of the M. P. Land Revenue Code, 1959. 
(Para 25) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 NSC 49 (V 56) = 
C. A. No. 446 of 1966, D/- 10-3- 
1969 = 1969 MPLJ 713, Sub Divi- 
sional Officer v. Pirma Gond 17, 24 
(1967) AIR 1967 SC 394 (V 54) = 
1963 MPLJ 641, State of Madh 
Pradesh v. Balkishan Nathani 18 - 
(1967) M. P. No. 266 of 1966, D/- 21- 
7-1967 = 1970 MPLJ 202, 
Rishabh Kumar v. State of : 
M. P. - 18, 19, 24 
(1964) M. P. No. 339 of 1963, D/- 6-3- 
1964 (MP), Pirma Gond v. Sub 
Divisional Officer Mandla 17, 24 
(1962) AIR 1962 SC 1916 (V 49) = 
1963 MPLJ 65, State of Madhya 
Pradesh v. Yakinuddin 
(1962) M. P. No. 302 of 1961, D/- 23- 
1-1962 = 1962 MPLJ (Notes) 86. 
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(1961) M. P. No. 254 of 1960, D/- 24- 
4-1961 = 1961 MPLJ (Notes) 110, 
Ramranjan Singh v. State of. 
Madhya Pradesh 4, 20, 22, 24 
(1957) AIR 1957 SC 344 (V 44) = 
1957. SCR 1, Fruit and Vegetable 
Merchants Union v. Delhi Improve- 
ment Trust ` L 
R. K. Pandey, for Petitioner; K. P. 
Munshi, Govt. Advocate; for Respondents 
Nos. 4 and 5; Y. S. Dharmadhikari, for 
Interveners. - 
: P. K. TARE, J.: The Division Bench 
has referred this case to a Full Bench for 
decision of the Writ Petition without 
framing any specific ‘question for the 
opinion of the Full Bench. Therefore, 
we propose to decide the entire matter 
by resolving the conflict of views as in- 
dicated in the order of reference. 
2 The facts leading to the present 
reference are as follows: In. this 
tion under Articles 226 and 227 of the 
Constitution of India,. the petitioner seeks 
a Writ of Certiorari in respect of the 
orders of the Revenue Courts (Exs. P/L 
` to P/4) holding that the tanks recorded 
as Khasra Nos. 461 and 542 in village 
. Gorra had vested in the State by virtue 
of Section 251 of the M. P. ‘Land Revenue 
Code, 1959. 
3. Prior to the merger of the 
Chhattisgarh States into the old Central 
Provinces, the petitioner was a Gaonthia 
and a protected Thekedar. of village Gorra 
and his rights were governed by the Rai- 
garh State-Wajib-ul-arz. Subsequent to 
the merger of the Raigarh State into the 
old Central Provinces, 
rights were governed by the Central Pro- 
vinces, (Merged States) Land Tenure 
Order, 1949... That Land Tenure Order 
of 1949 was repealed by the M. P. Land 
Revenue Code, 1954, . which came into 
force with effect from: 1-10-1955. There- 
after that Act was repealed and was re- 
placed by the M. P. Land Revenue Code, 
1959, which came into effect from 2-10- 
11959. In the meantime, the proprietary 
rights were abolished by enactment of 
the M. P. Abolition of Proprietary Rights 
Act, 1950, and certain rights in tanks 
were saved in favour of the exproprie- 
tors by virtue of Section 5(a), Section 5(f) 
and Section 5(g) cf the said Act. .The 
petitioner’s contention throughout, in the 
Revenue Courts and in the present Writ 
Petition, has been that Sec. 251 of the 
M. P. Land Revenue Code, 1959, is inap- 
plicable in the present case. Therefore, 
we are required to consider the question 
as to what the legal position was subse- 
men to the coming ïnto. force of the M. 
Abolition of. Proprietary Rights Act, 
Tai (1 of 1951), according to which, 


the date of vesting was 31st of March, . 


1951. It is not necessary to consider the 
question of the petitioner’s rights- prior 
to that date. . 
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peti- - 


the petitioner’s - 


‘AVI. Rs 

4, Even according to the petitioner 
people in’ the village were bathing in the 
tanks and were taking water for drink- 
ing purposes. As such, it is the peti- 
tioner’s case that people of the village 
were using the water of both the tanks 
for their Nistar.. The question of vesting 


8° has to be judged in this background, as 


this right was being exercised by the 
villagers under Clause 49 of the Raigarh 
State Wajib-ul-arz, before the Raigarh 
State had merged into the Central’ Pro- 
vinces. That position obtains even now. 

5. Section 3 of the M. P. Aboli- 
tion of Proprietary Rights Act, 1950, pro- 
vided for vesting of proprietary rights in 
the State. It may be relevant to repro- 
duce the said Section, which is as fol-. 


“Section 3. (1).—Vesting of proprie- 
tary rights- in the State—Save as other- 
wise provided in this Act, on and from a 
date to be specified by a notification by 
the State Government in this behalf, all 
proprietary tights in an estate, . mahal, 
alienated village or alienated land, as the 
case may be, in the area specified in the 
notification, vesting in a proprietor of 
such estate, mahal, alienated village, 
alienated land, or in a person having in- 
terest in such proprietary right through 
the proprietor, shall pass from such pro- 


` lows:— 


_prietor or such, other person to and vest 


in the State for the purpose of the State 
free of all encumbrances. 

(2) After the issue of a notification 
under ‘sub-section (1), no right. shall be 
acquired in or over the land to which the 
Said notification. relates, except by suc- 
cession or under a grant or contract in 
writing made or entered into by or on 
behalf of the State; and no fresh clear- 
ing for cultivation or for any other pur- 
pose shall be made in such land except 
in accordance with such rules as may be 
Baie” the State Government in this 


(3).—Differené dates may be specified 

under sub-section (1) for different areas. 

4).—The State Government may vary 

the date specified under sub-section (13 
at any time before such date.” : 


6.. It is pertinent to note that suba 
section (1) of the said Section provides 
for vesting of proprietary rights in estate, 
mahal etc., but saves such rights as are 
otherwise provided for in subsequent 
provisions. 

T Next we may refer to Section 
4 of the said Act, which is as follows:— 


“Section 4—Consequences -. of tha 
vesting — (1) When the notification under 
Section 3 in respect of any area has been 
published in the Gazette, then, notwithe ~ 
standing anything contained in any cons 
tract, grant or document or in any other 
law for the time being in force and save 
as otherwise provided in. this Act, 
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consequences as hereinafter set forth 
shall, from the beginning, of the date 
specified in such notification (hereinafzer 
referred to as the.date of vesting) ensue, 
namely:— 

(a) -—~all rights, title and interest vest- 
ing in the proprietor or any person hav- 
ing interest in such proprietary right 
through the proprietor in such area- in- 
cluding land (cultivable or barron), grass 

d, scrub jungle, forest, trees, fisheries, 
wells, tanks, ponds, water channels, fer- 
ries, pathways, village sites, hats, bazars 
and melas; and in all subsoil, including 
rights, if any, in mines and minerels, 
whether being worked or not, shall cease 
and be vested in the State for purposes 
of the State free of all encumbrances; 
and the mortgage debt or charge on any 
proprietary right shall be a charge on 
the amount of compensation payable or 
such proprietary right to the proprietor 
under the provisions of ‘this Act; 

(b)—all grants and confirmation of 
title of or to land in the property sa vest- 
ing or of or to any right or privilege in 
respect of such property or land revere 
in respect thereof shall. whether liable 
fo resumption or not determine; ise... 
We are not concerned with the other sub- 
clauses of the said sub-section. 


_ Sub-see. (2).— Notwithstanding ary- 
thing contained in sub-s. (1) the proprie- 
-tor shall continue to retain the possession 
of his homestead, home-farm land, and in 
the Central Provinces also of land brought 
under cultivation by him after the agri- 
cultural year 1948-49 but before.the date 
of vesting. 

Sub-section (3)— Nothing contained 
in sub-section (2) shall operate as a tar 
to the recovery by the outgoing proprietor 
of any sum which becomes due to 
before the date of vesting by virtue of 
his proprietary rights and any such ‘sum 
shall be recoverable by him by any pro- 
cess of law which but for fhis Act world 
be available to him.” 

8. Then we may come to stb- 
‘sections (e), (f) and (g) of section 5 of the 
Act, which save certain property to the 
ex-proprietors or other persons. The szid 
Section is as follows :— 

“S. 5— Certain properties ES ecn- 
tinue in possession of proprietor or other 
person— Subject to the provisions in 
Secs. 47 and 63 — (these. sections were 


omitted by the M. P: Land Revenue Code . 


1954-No. IT of 1955) ....... resisa 

(e).— all tanks. situate on occupied 
fand and belonging to or held by the out- 
going proprietor or any other person shall 


continue to belong to -or be held by such ` 


proprietor or other person: 

(f)— all tanks, belonging fo or held 
by the outgoing pomi tor which are 
situate on land other than villege site or 
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occupied land and in which no person 
other than such: proprietor has any righ 
of irrigation, shall belong to or be held 
by such proprietor; 

. (g)— all tanks and embankments 
(bandhans) belonging to or held by the 
outgoing proprietor. or any other person 
which are situate on land other than 
village site or occupied land and the beds 
of which are under cultivation of such 
proprietor or such other person shall 
belong to or be held by such proprietor 
or such other person and the land under 
such tanks and. emkankments ‘shall be 
settled with such proprietor’ or such 
other person on such terms and conditions 
as the State Government may deter- 
mine;” . 

-9. Sub-section (e) relates to tanks 
situate on occupied Jand. We are not 
concerned with the said sub-section in the 
-present case, nor are we concerned with 
sub-section (g). But the present case is 
solely governed by sub-section (f). The 
phraseology of sub-section (f) clearly in- 
dicates that by virtue of Section 4 (1) (a) 
read with Section 3 of the Act, the pro- 
prietary right in all tanks vests in the 
State. _But what was saved by the legis- 
lature in favour of the ex-proprietors 
was the non-proprietary or, as we 
may call it, the usufructuary or pos- 
Sessory right in respect of such tanks 
in which no other person except the pro- 
prietor had any right of irrigation. In 
that event only, the tank would belong 
to and be held by such proprietor or 
other person. As such, the exproprietor 
having lost the proprietary rights over 
the tank would be allowed to exercise 
non-proprietary or usufructuary or pos- 
Sessory rights over such tanks, where 
they answered the requirements of sub- 
section (f) of Section 5 of the Act. 


10. The M. P. Land Revenue 


Code, 1954, did not alter that position in 


relation to rights in tanks except that 
certain provisions of the M. P. Abolition 
of Proprietary Rights Act, 1950, and cer- 
tain Land Revenue and Tenancy Act were 
repealed by ne 1954 Code. However, ° 
it was the M. Land Revenue Code, 
1959, which ee a radical departure by 
enacting Sections 57 and 251. It may be 
relevant to reproduce both the Sections. 
Section 57 is as follows:— 


“S. 57— State ownership in all 


‘Iands—- (1) All lands belong to the State 


Government and itis hereby declared 
that all such lands, including standing 
flowing water, mines, quarries, 
minerals and forests reserved or not, and 
all rights in the sub-soil of any land are 
the property of the State Government; 
Provided thet nothing in this section 
shall be deemed to affect. any rights of 
any person subsisting at the coming into 
force of this Code in any such property. 
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(2) Where a dispute arises between 
‘the State Government and any person in 
respect of any right {under sub-sec- 
tion (1) such dispute shall be decided by 
the (Sub-Divisional Officer) substituted 
for the word Collector, by Section 4 of 
the M. P. Land Revenue Code (Amend- 
ment) Act 24 of 1961. 

3) Any person aggrieved by any 
order passed under sub-s. (2) may in- 
stitute a civil suit to contest the validity 
of the order within a period of one vear 
from the date of such order. R 

(4) Where a civil suit has been in- 
stituted under sub-section (3) against any 
order, such order shall not be subject to 
appeal or revision.” 

11. Therefore, sub-section (1) 
saved the existing rights of any person 
at the commencement of this Act. But 
Section 251 of the Code provided for 
abolition of certain kind of rights in tanks 
which had been. saved in favour of ex- 
proprietors or other persons under S. 5 
(e), Section 5 (f) and Section 5 (g) of the 

P. Abolition of Proprietary Rights 
Na 1950. It may be relevant to repro- 
duce Section 251 of the M. P. Land Re- 
venue Code, 1959, which is as under:— 

i Vesting of tanks in State 
Government. s.rccsccsccsesecsseseoes 


(1) All tanks situated on unoccupied 
land on or before the date of coming into 
. force of the Act, providing for the aboli- 
tion of the rights of intermediaries in 
the areas concerned and over which 
members of the village community were, 
immediately before such date, exercising 
rights of irrigation or Nistar, shall, if not 
already vested in the State Government, 
vest absolutely in the State Government. 
with effect from the 6th April, 1959: 


Provided that nothing in this section 
shall be deemed to affect any right of a 
lessee in the tank under a lease subsist- 
ing on the date of vesting of the tank 
which shall be exercisable to the extent 
and subject to the terms and conditions 
specified in the leases 

Provided further that no tank shall 
vest in the State Government, unless— 

(a) after making such enquiry as he 
deems fit, the Collector is satisfied that 
the tank fulfils the conditions laid down 
in this sub-section; and i 

) notice has been served on the 
parties interested and opportunity given 
to them for being heard. 

(2) Any person claiming In any such 
fank any interest other than the right 
of irrigation or WNistar may, within a 
period of four years from the date of 
vesting under sub-section (1), make an 
application in the- prescribed form to the 
Collector for compensation in respect of 
his interest. _ 5 

(2) (a) The provisions of section 239 
shall apply to trees standing on the 
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embankments of tank vested in the State 
Government under sub-section (1) as 
they apply to trees planted in an 
unoccupied land. 

(3) Such compensation shall be 
fifteen times the land revenue assessable 
on the land covered by the tank and for 
purposes of assessment such land shall 
be treated as irrigated land of the same 
quality as the adjoining land. 

The compensation as determined 
under-sub-section (3) shall be paid by 
the Collector to the person or persons 
proved to his satisfaction to be owning 
interest in the tank concerned. 

(5) The payment of compensation 
under sub-section (4) shall be a full dis- 
charge of the State Government from all 
liability for compensation in respect of 
the tank concerned, but shall no 
prejudice any rights in respect of such 
tank to which any other person may be 
entitled by due process of law to enforce 
against the person or persons to whom 
Seni penestom has been paid as afore- 
sai 

(6) The State Government may 
make rules providing for the regulation 
of the use of water from such tanks. 

(7) The vesting of any tank. under 
sub-section (1) shall not affect the rights 
of irrigation and Nistar in such tank fo 
which any person is entitled immediately. 
before the date of vesting. 

lanation— For the purposes of. 
this section, tank includes the trees 
standing on the embankments of the 
tank but does not include buildings 
temples or other constructions standing 
on the embankments thereof.” . 

- 12. It is pertinent to note that 
this section uses the phrase,- namely, ‘all 
tanks situated on unoccupied land on or 
before the date of coming into force of 
the Act, CEC. sseosesesssssense, Shall, not 


- already vested in the State Government, 


vest absolutely in the State Government, 
with effect from the 6th April, 1959., 
We are not concerned with the other 
parts of the sub-section or the sub- 
sections. ; : 
13. It has been argued by the 
learned counsel for the petitioner a 
if the tanks had already vested in 
State Government under mea 4 (1) KA 
read with Section 3 of the M. P. Aboli- 
tion of Proprietary Rights ‘Act, 1950 
there would be no question of the said 
tanks vesting in the State under Sec- 
tion 251 of the M. P. Land Revenue Code, 
1959. Therefore, the argument of the 


` learned counsel for the petitioner fs thai 


there being no second vestirg of tanks, 
the rights saved in favour of the pet 
tioner by Section 5 (f) of the M. P. Aboli- 
tion of Proprietary Rights Act, 1950, 
would not stand abolished and as such 
Section 251 of the M. P. Land Revenue 
Code, 1959, would have no effect on 
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those rights. We may observe that zhe 
learned counsel by adopting this line of 
argument, has ignored the specific werd- 
ing of Section 3 and Section 4 (1) (a) of 
the M. P. Abolition of Proprietary Rights 
Act, 1950. Those sections provide for 
abolition of proprietary interest in the 
tanks and save certain non-proprietary 
or possessory or usufructuary interest 
in favour of the ex-proprietors or other 
persons. Therefore, when the legisla- 
ture in Section 251 of the M. P. Lend 
Revenue Code, 1959, uses the phrase 
‘vesting of tanks’, it means whatever 
vestige of rights has persisted in the 2x- 
proprietors by virtue of Section 5 Ie), 
Section 5 (f) and Section 5 (g) of che 
M. P. Abolition of .Proprietary Rights 
Act, 1950, is now. abolished by virtue of 
Section 251 of the M. P. Land Revenue 
Code, 1959. f 


14. The learned counsel for he 
petitioner invited attention to the obser- 
vations of a Division Bench of this Cort 
in Ramranjan Singh v. State of Madkva 
Pradesh, M. P. No. 254 of 1960, D/- 24-4- 
1961 = 1961 MPLJ (Notes) 110. In that 
case the tank belonged to the ex-pro- 
prietor till the abolition of proprietery 
rights. After the abolition of proprietary 
rights the tank vested in the State. But 
Possession of the same was handed ower 
to the ex-proprietor in 1951 under an 
order of the Compensation Officer and 
it was settled in favour of the ex-pzo- 
prietor on an annual rent. The Sub-Di- 
visional Officer again gave notice to the 
ex-proprietor that the tank had vested in 
the State under Section 251 (1) of the 
M. P. Land Revenue Code, 1959, and, 
therefore, the ex-proprietor was prevent- 
ed from entering into any lease or con- 
tract in respect of the tank. The Divi- 
‘Sion Bench laid down that the tank 
having already vested in the State uncer 
the M. P. Abolition of Proprietary Rights 
Act, 1950, there would be no question of 
the same t vesting in the State uncer 
Section 251 (1) of the M. P. Land Ee- 
venue Code, 1959, and as such the szid 
section was inapplicable. The Divisbn 
Bench further observed that this section 
was applicable to tanks which had rot 
already vested in the State under the 
M. P. Abolition of Proprietary Rights 
Act, 1950. In that view the notice issued 
by the Sub-Divisional Officer under S. 251 
(1) of the M. P. Land Revenue Code, 
1959, was held to be illegal and for that 
reason, it was quashed. 


15. We may observe that ifa 
fank had already vested under the Abdi- 
tion of Proprietary Rights Act, 1950, 
there would be no question of re-vesting 
of the same tank. But, if what vested 
on account of the Abolition of Propre- 
tary Rights Act, 1950, was merely the 
proprietary right, then Section 251 (1) of 
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the M. P. Land Revenue Code, 1959, will 
very much be attracted so as to abolish 
the non-proprietary or possessory or us- 
ufructuary right vested in the ex-pro- 
prietor. i 

16. To the same effect were the 
observations of another Division Bench 
of this Court in Raja Ram v. The State 
of M. P., M. P. No 302 of 1961, D/- 23-1- 
1962 = 1962 MPLJ- (Notes) 86. 

17.. In Firma Gond v. Sub-Divi- 
sional Officer, Mandla, M. P. No. 339 of 
1963 D/- 6-3-1964 (MP). a Division 
Bench of this Court had to consider the 
question on the following facts: Pirma 
Gond was one of the proprietors and 
owner of the tank till the coming into 
force of the M. P. Abolition of Proprie- 
tary Rights Act 1950. When the said 
Abolition Act, 1950, came into force, he 
made an application and on that applica- 
tion the tank was settled with him in 
Malik-Makbuza rights and assessed to 
land revenue. The Division Bench found 
as a fact that the tank had already vest- 
ed in the State under the M..P. Abolition 
of Proprietary Rights Act, 1950. Sub- 
sequently, the Collector passed an order 
under Section 251 (1) of the M. P. Land 
Revenue Code, 1959, to the effect that 
the tank had vested in the State abso- 
Jutely as from 6-4-1959. Thereafter the 
Sub-Divisional Officer, Mandla, made a 
fresh declaration of vesting the tank in’ 
the State under that section. The Naib- 

ahsildar purported to let out the tank 
for the year 1963-64. The Division 
Bench laid down that there could not be 
a second vesting of the tank in the State 
by virtue of Section 251(1) of the M. P. 
Land Revenue Code, 1959.. This case was 
taken up before the Supreme Court and 
in Divisional Officer, Mandla v. Pirma 
Gond, C. A. No. 446 of 1966, D/- 10-3-1969 
= 1969 MPLJ 713 = (AIR 1969 NSC 49), 
their Lordships. dismissed the appeal 
filed by the Sub-Divisional Officer and 
as such, upheld the decision of the Divi- 
sion Bench. Their Lordships observed 
that the conclusion arrived at by the 
High Court was one of fact and hence 
there was no ground for interfering with 
the conclusion on facts. It was under 
those circumstances that their Lordships 
refused to interfere with the order of 
the Division Bench. 
18. Another Division Bench had 
fo consider the cases which had decided 
that there could not be a second vesting 
by virtue of Section 251 (1) of the M. P. 
Land Revenue Code, -1959, in Rishabh 
Kumar v. State of M. P., M. P. No. 266 
of 1966, D/- 21-7-1967 (MP). That was 
a case precisely governed by Section 5 (S) 
of the M.. P. Abolition of Proprietary 
Rights Act, 1950. The facts found by 
the Division Bench were that. Seth 
Rishabh Kumar was the proprietor of the 
village Manpura, owning a tank. er, 
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the abolition of proprietary rights, the 
said tank had been treated as having 
vested in the State and the ex-proprietor 
had been excluded from its possession, 
The ex-proprietor claimed that’ the 
tank had been settled with him under 
Section 5 (£) of the M. P. Abolition of 
Proprietary Rights Act, 1950. There- 
fore, for claiming that relief, he had 
filed Civil Suit in the year 1958 in the 
Court of the Civil Judge, Damoh, for a 
declaration of his title, to the tank and 
his right to possession. The Civil Court 
upheld the plaintiff's claim on the grouind 
that as provided under section 5 of the 
Abolition of Proprietary Rights Act, 
1950, the tank could not vest in the State 
and was saved for the use of the peti- 
tioner. Therefore, a decree was passed 
by the trial Court in favour of the 


plaintiff directing delivery of possession. 


of the tank. Accordingly the ex-pro- 
prietor had taken possession of the tank 
on 22-2-1959. Thereafter in the wear 
1961, proceedings were initiated against 
the ex-proprietor under Section 251 (1) 
of the M. P. Land Revenue Code, 1959. 
In those proceedings the ex-proprietor 
contended that the tank had already 
vested in the State under the-M. P. 
. Abolition of Proprietary Rights Act, 1950, 
and it could not again vest in the State 
under Section 251(1) of the M. P. Land 
Revenue Code, 1959. The Revenue Of 
ficer negatived his claim and an appeal: 
by the ex-proprietor also failed. There- 
fore, the ex-proprietor filed a Writ 
Petition in this -Court under Arts. 226 
and 227 of the- Constitution of India. 
The Division Bench negatived that con- 
tention by holding that although in The 
State of Madhya Pradesh v. Y 
AIR 1962 SC 1916 & State of M. P. v. 
Balkishan Nathani, 1963 MPLJ 641 = 
(AIR 1967 SC 394), their Lordships of the 
Supreme Court had observed that the 
effect of the notification issued under S. 3 
of the Abolition Act was that all pro- 
prietary rights in an estate, vested in 

the State, but the observations of their 
` Lordships clearly 
interest of the proprietor vested in the 
State except the home-farm land and 
the lands aber for him under Section 5 
of the M. Abolition -of Proprietary 
Rights rea 1950. This would be clear 
from the provisions of Section 4, wherein 
it has been specifically stated that all 
the proprietary interest shall vest in the 


State save as otherwise ‘provided. Sub- 
section (2) of Section 4 and Section 5 and 


Section 6 would be the provision ta the 
contrary in the nature of- saving certain 
- rights. The Division Bench further 
observed that it would also be an accept- 
ed principle of interpretation’ that in- 
terpretation of a particular expression 
in one statute cannot be relied on for 


interpreting that expression in another 


Raghubar Singh v. State (FB) (Tare JJ 


akinuddin, 


indicated that all ‘the: 
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statute. After the abolition of propriet- 
ary rights, certain tanks had remained 


_ with the ex-proprietors over which the 


village community had the right of 
irrigation or WNistar, which created 
certain difficulties. It was with a view 
to take over such tanks from the ya 
proprietors that Section 251 of the M. P 

Land Revenue Code, 1959, was enacted. 
The Division Bench further observed 
that in the Fruit & Vegetable Marchants 
Union v. The Delhi Improvement Trust, 
ATR 1957 SC 344, their Lordships had 
observed that the word ‘vest’ had not 


“been given a fixed connotation, meaning 


in all causes that. the property is owned 
by the person or the authority in whom 
it vests. It may vest in title, or. if, may 
vest in possession, or it may vest in a 
limited sense, as indicated in the context 
in which it may have been used in a 
particular piece of legislation. In enact- 
ing the Abolition Act, the intention of 
the legislature was to remove the inter- 
mediary between the tiller of the soil 
and the State and vest the proprietary 
title of the intermediary in the State. At 
the same time, possession of certain pro- 
perty was- saved for. the intermediary, 
or the ex-proprietor. In other words, 
though the proprietary title vested in 
the State, the possessory title over cer- 
tain property remained in the inter- 
mediary or the ex-proprietor. It would 
be this possessory title that was aimed af 
in Section 251 of the M. P. Land Revenue 
Code, 1959. Therefore, adopting that 
reasoning, the Division Bench negatived 
the contention of the petitioner, Seth 
Rishabh Kumar based on the earlier ob- 
servations of the Division ` Benches men- 
tioned in the cases earlier referred to. 
This case of Rishabh Kumar v. State of 
M. P., M. P. No. 266 of 1966 D/- 21-7-1967. 
(MP) is fully reported in 1970 MPLJ 202. 


19. In- our opinion, the case of 
1970 MPLJ 202 (supra) properly expres- 
ses the effect of vesting under Sec. 3 and 
Section 4(1) (a) of the M. P. Abolition of - 
Proprietary Rights Act, 1950, and Sec- 
be 251 of the M. P. Land Revenue Cade, 

9. 


20. The case of M. P. No. 254 of 
1960, D/- 24-4-1961 (MP) (supra) was a 
case where the facts were that the tank 
Khasra No.- 304, belonged to the peti- 
tioner and after the abolition of the pro- 
prietary rights, the tank vested in the 
State, but the possession of the same was 
handed over to him in 1951 under an or- 
der passed by. the Compensation Officer 
and it was settled in his favour on an 
annual rent of Rs. 20/2/-. The Division 
Bench held that the tank having already 
vested in the State under Sections 3 and 
4(1) (a) of the M. P. Abolition of Pro- 
prietary Rights Act, 1950, could’ not vest- 
in the State a second time under Sec. 251 
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of the M. P. Land Revenue Code, 1£59. 
In that view, the notice issued by the 
Sub-Divisional Officer about the tank 
vesting in the State under Section 251 of 
the M. P. Land Revenue Code, 1959, was 
quashed by the Division Bench. We may 
observe with due respect to the learned 
Judges constituting the Division Bench 
that the specific wording of Sections 3 
and 4 (1) (a) of the M. P. Abolition of 
Proprietary Rights Act, 1950. and 
especially the non-obstante clause appear- 
fing in those two Sections, was not given 
effect to. The very opening words 2 of 
Section 3 (1) of the Act provided that 
‘save as otherwise provided in this Act’. 
The consequences ensued after the Nofifi- 
cation was issued by the State Govern- 
ment fixing the date of vesting. There- 
fore, the vesting took place in respect of 
everything and that too regarding all 
proprietary rights except what was 
otherwise provided in the Act. The same 
phraseology is to be found in Section <(1)} 
of the said Act. Further it is to be rot- 
ed that Section 5, sub-sections (e), (f) and 
(g) use the phrase ‘belonging to and held 
by the outgoing proprietor’. The furtner 
phrase is ‘shall continue to belong to or 
be held by such proprietor or other ter- 
son’. Therefore, Section 4(2), Section 5 
and Section-6(1) would be provisions to 
the contrary. As to what rights the cut- 
going proprietor or the other person Zot 
have been detailed in the subsequent sab- 
sections. This would clearly indicate taat 
possessory title in- the properties mən- 
tioned in those sections was intended to 
be continued with the ex-proprietor or she 
other person, even assuming that proprie- 
tary title might have vested in the Stete. 
' Therefore, under the M. P. Abolition of 
Proprietary Rights Act, 1950, some in- 
terest remained with the ex-proprietor or 
the other person and not that the entire 
interest including possessory title had 
been wiped out.: What Section 251 of che 
M. P. Land Revenue Code, 1959, purpcrt- 
ed to enact was that tanks on occupied 
Jands were not at all affected, but only 
tanks situated on unoccupied lands over 
which the villagers had right of irriza- 
tion or Nistar were to vest, if not alreedy 
vested in the State Government under 
the M. P. Abolition of Proprietary Rigats 
Act, 1950. This phraseology has to be 


noted with reference to the different 
phraseology used in ° sub-sections ʻe) 
(f} and (g) of Section 5 of the 


M. P. Abolition of Proprietary Rights Act, 
1950. Sub-section (e) envisaged the tanks 
situated on occupied: land. The phrase 


| _ ‘occupied land’ had also been defined by > 


sub-section 2(k) of the Abolition of Pro- 
prietary Rights Act, 1950, which in rela- 
tion to merged territories meant the land 
held by a Raivyat tenant or a village ser- 
vant or land comprised in homefarm. 
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Sub-section (f) contemplated the tanks 
situated on land other than village site or 
occupied land and in which no person 
other than the proprietor had the right of 
irrigation. It is pertinent to note that 
tanks in which the villagers had right of 
Nistar were not at-all affected by sub- 
section (f). Sub-section (g) contemplated 
tanks and embankments situated on lands 
other than the village site, occupied land 
and the beds of which were under cultiva- 
tion. In that event the lands under such 

and emb ents were liable to be 
settled with the ex-proprietor or the other 
person. As such, the M. P. Abolition of 
Proprietary Rights Act, 1950, did not abo- 
lish all rights in respect of all tanks, but 
abolished certain rights in respect of some 
categories of tanks and something was left 
with the ex-proprietor or the other persons 


_ 21. What Section 251 of the M. P. 
Land Revenue Code, 1959, aimed at aboli- 
shing was rights in tanks situated on un- 
occupied lands in which villagers had 
either the right of irrigation or 
the right of Nistar. The right of 
Nistar of villagers was not at all relevant 
under sub-secticns (e), (f) and (g) of Sec- 
tion 5 of the Akolition. Act, and moreover, 
Section 251 of the 1959 Code does not af- 
fect the tanks: situated on occupied lands. 
but it pertains to tanks situated on 
unoccupied lands only. That is the 
distinction. Thus, ‘the argument of 
a second vesting would not at all. 
be tenable as the scope of Sections 3 
4 and 5 of the Abolition Act and Section 
251 of the M. P. Land Revenue Code, 1959, 
is altogether different and their operation 
is limited to the specific categories men- 
tioned in those Sections. 


_ 22. In M.P. No. 254 of 1960, D/- 24- 
4-1961 (M. P.): (supra), the right of fishery 
was involved and the tank had been releas- 
ed in favour of the ex-proprietor under 
Section 5(g) of the M. P. Abolition of Pro- 
prietary Rights Act, 1950, and the same 
had been re-settled with him. As pre- 
sently we shall show, a case under sub- 
section (g) would -stand on a different 
footing. - l 


23. The case of M. P. No. 302 oË 


_ 1961, D/- 23-1-1962 (MP) (supra) was a case 


governed by Section 5(e) and Section 5(g). 
of the M. P. Abolition of Proprietary 
Rights Act, 1950. These tanks were settl- 
ed with the petitioner Rajaram, who had 
been granted Bhumiswami rights and 
who was in possession. He contended 
that the State could not deal with the 
tanks or lease ‘out to any “other person 
as Section 251 (1) of the M. P. Land Re- 
venue Code, 1959, was inapplicable. The 
Division Bench upholding that conten- 
tion, quashed the notice issued by the 
Revenue Officer. We may again ob- 
serve that the scope of the two Sections 
mentioned by us above was ignored by, 


216 M. P. [Prs 23-26] Govind Prasad v. Jabalpur Municipality 


the learned Judges constituting the Di- 
vision Bench. We are in agreement with 
the view of the said Division Benches 
that if it be assumed that there was once 
vesting under the Abolition Act, it is to 
be noted that there could be no second 
vesting under the M. P. Land Revenue 
Code, 1959. But as already observed 
by us earlier thet the Land Revenue 


Code merely purports to abolish` certain ' 


rights in respect of tanks on unoccupied 
lands which had not vested under the 
Abolition Act. As such, there- is no du- 
plication of vesting and if the interpre- 
tation suggested by the learned counsel 
for the petitioner were to be accepted, 
Section 251 of the M. P. Land Revenue 
Code, 1959, would be rendered otiose. 
Evidently, such an interpretation cannot 
be accepted by a Court. 


24, The case of M. P. No. 339 of. 


1963 D/- 6-3-1964 (MP) (supra) was a case 
` governed by Secticn 5(g) of the M. .P. 
Abolition of Proprietary Rights Act, 1950. 
The tank had been settled with the ex- 
proprietor in Malik-makbuza right. There- 
cafter the Collector. Mandla passed an 
order stating that the tank vested in the 
State under Section. 251(1) of the M. P. 
Land Revenue Code, 1959. In that case 
the annual papers indicated that the tank 
had vested in the State upon commence- 
ment of the Abolition Act and the same 
was being dealt with ‘accordingly. The 
_ tank was ordered to be settled with the 
ex-proprietor, who had been cultivating 
Singharas. The Division. Bench, follow- 
ing the view in M. P. No. 254 of 1960 D/- 
24-4-1961 (MP) (supra) quashed the notice 
issued by the Revenue Officer. This 
case went to the Supreme Court in Civil 
Appeal No. 446 of 1966 (reported in' AIR 
1969 NSC 49) and their Lordships affirm- 
ed the view of the High Court by judg- 
ment, D/- 10-3-1969. We may observe 
rat a case under Section 5(g) of the M. 

Abolition of Proprietary Rights Act, 
i650 would stand on a different footing. 
Section 251 of the M. P. Land Revenue 
Code, 1959, does not at all affect the tanks 
in which right to grow Singharas may 
have been in existence. The said Section 
only affects the tanks situated on unoccu- 
pied land in which. the 
right of irrigation or right of Nistar. 
Evidently, the right of Nistar will not 
include the right to cultivate the bed of 
the tank or to grow Singharas. The right 
of Nistar would mean the right to take 
water for drinking or for other use as 
also right of cattle to use water for that 
purpose. In this view, the case of 1969 
MPLJ 713 = (AIR 1969 NSC 49) (supra), 
decided by the Supreme Court, is clearly 
distinguishable. But, we have no hesi- 
tation in expressing our opinion that the 
cases of 1961 MPLJ (Notes) 110 (supra) 
and 1962 MPLJ (Notes) 86 (supra) were 
decided on a misapprehension of the scone 


villagers have . 
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of Ss. 3, 4 and 5 of the M. P. Abolition 
of Proprietary Rights Act, 1950, and Sec- 
tion 251 of the M. P. Land Revenue Code, 

1959, and as such, they did not lay down 
the law correctly. For this reason we 
would overrule those cases and we would 
adopt the reasoning of the subsequent 
Division Bench in 1970 MPLJ 202 (supraj 
and we would approve of the same. We 
need not pronounce any opinion about 
the case of AIR '1969 NSC 49 (supra) as 
the case is distinguishable. 

_ 25. In this view of the matter, we 
have no doubt that the tanks recorded as 
Khasra Nos. 461 and 542, in which the 
villagers had right of Nistar, namely, 
bathing and taking water for use, were 
tightly settled in favour of the petitioner 
under Section 5(f} of the M. P. Abolition 
of Proprietary Rights Act, 1950. As such, 
these tanks were saved to him under the 
Abolition Act. But, they were rightly 
held to have vested n the State under 
Section 251, of the M. P. Land Revenue 
Code, 1959. 

-26. As a result of the ‘discussion 
aforesaid, this petition is liable to be dis- 
missed. Accordingly, we dismiss it with 
costs. Counsel’s fee in this Court. shall 
be Rs. 200/-, if certified. The balance of 
the security deposit, if any. be refunded 


to the petitioner. s 
; Petition dismissed., 





AIR 1971 MADHYA PRADESH 216- 
(V 58 C 64) 
BISHAMBHAR DAYAL, C. J. AND 


G. P. SINGH, J. 


Govind Prasad Agrawal, Petitioner ; 
v. Administrator of the City of Jabalpur 


-and others, Respondents. 


Misc. Petn. No. 28 of 1968, D/- 6-11- 
1970, to quash order of City Engineer, 
Municipal Corporation Jabalpur, D/- 2-2- 


(A) Municipalities — M. P. Munici- 
pal Corporation Act (23 of 1956) S. 294 
(1)(a) — Even if lease-deed existed with 
the Corporation, a lessee of land belong- 
ing to corporation cannot avoid statutory 
re jonsbility under this section of atta- 

g a copy of lease-deed along with ap- 
plication for approval of site. (Para 7) 

(B) Municipalities — M. P. Munici- 
pal Corporation Act (23 of 1956), Ss. 295 
(3) and 294(1)(a) and (b) — A deeming 
sanction is contemplated under S. 295(3) 
only in case of application for permission 
to build under S. 294(1)(b) and not for 


approval -of site plan under S. 294(1)(a). _ . 


Even if, therefore, a site plan is not ap- 
proved or disapproved within 30 days, 
erection cannot he deemed to have been 
sanctioned. (Paras § & 9) 
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(C) Municipalities — M. P. Munici- 
pal Corporation Act (23 of 1956), S. 295 
H) — Words ‘belongs to or vests in the 

orporation’ cannot be construed: as Je 
longs to or is in possession of the Corvo- 
ration. Hence for availing benefit of 
deeming sanction it could not be contend- 
ed that exception is not applicable 5e- 
cause possession of land was not with the 

Corporation but with the applicant. 
{P aras 9, 10) 

M. Adhikari with J. S. Verma end 
B. L. Patel, for Petitioner: R. S. Dabir, 
for Respondents. : f 

BISHAMBHAR DAYAL C. J. :— The 
petitioner Shri Govind Prasad Agarwal 
has filed this petition under ‘Articles 226 
and 227 of the Constitution for quashing 
the order of the respondents disallowing 
his application for approval of the site 
for erection of a cinema building and 
the notices dated 21st November 1867 
and 8th December 1967 issued under 
Section 302 of the M. P. Municipal Cor- 
Poration Act for stopping further con- 
structions and demolishing the construc- 
tions already made. 

2. The allegation of the petitioner 
on which he has. asked for these reli=fs 
is that he is the owner of Plot No. 810, 
Sheet No. 250, Napier Town. Bhorfal, 
Jabalpur. He, intending to construct a 
cinema house on that plot, applied on 
30th December 1965 to the respondents 
for approval .of the site and for sanction- 
ing the plan of the construction. No 
orders were passed on his application 
within 30 days as required by Section £95 
(3) of the Act and, consequently, assum- 
ing that he must be deemed to have been 
permitted’ to make the constructions he 
proceeded with the construction. How- 
ever, on 22nd February 1966, when mcre 
than 30 days had passed, an order reje=t- 
ing his application seems to have been 
passed and was served on him. As a maf- 
ter of abundant precaution he filed an 
appeal against this order on 16th May 
1966. But while this appeal was perd- 
fing, notices dated 21st November 1£67 
and 8th December 1967 were successively 
‘served on him asking him to demolish the 
constructions already made and not ‘to 
proceed with further construction. 

3. . It may be noted here that, ac- 
cording to the petitioner, after 30 days 
had passed from the date of his applica- 
tion and no orders were received reject- 
ing the same, he had started constructians 
and spent more than a lac of rupees dv 
the time the notice for demolition was re- 
ceived. He prayed for stay but the same 
was not granted. Consequently this peti- 
tion was filed. 


4. On behalf of the ‘responders 
the contention is that the petition is based 
on misrepresentation of facts. The peti- 
tioner is not the owner of the plot as al- 


` dwelling purpose 
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leged by him in paragraph 1 of the peti- 
tion. On the other hand. the plot vested 
in the Corporation and the Corporation 
had granted a lease of this plot to the pre- 
decessor-in-title of the: petitioner on 28th 
March 1938 for 30 years starting from 
23rd January 1923. In the Jease deed, 
among others, there was a specific condi- 
tion as follows:—~ 


“(d) The lessee shall not at anv time 


-use the said premises or permit the same 
_ to be used for any purpose other than 


that of a private dwelling house without 
the previous consent- in writing of the 
lessor or of such person as he may ap- 
point for the purpose.” 

The, contention of the respondents ïs that 
in view of the fact that the property be- 
longed to the Corporation, the petitioner 
was not entitled to make any construction 
of a commercial nature without the previ- 
ous ‘sanction of the Corporation as lessor. 
No application was made by the petition- 
er to the Corporation as lessor for per- 
mitting the use of the land for other than 
and consequently he 
had no right to make the constructions 
on that land. It is further contended that 
the petitioner’s -contentions relating to 
his application for erection not having 
been rejected within 30 days are not re- 
levant. It was also contended that in any 
case the section regarding deemed sanc- 
tion (Section 295 (3)) has no application 
to the land which vests in the Corpora- 
tion and, therefore, the question of 
deemed ‘sanction does not arise. The con- 
structions made by the petitioner were 
therefore unauthorised and the Corpora- 
tion was fully justified in issuing notices 
for demolition etc. 


5. After hearing learned counsel 
for the parties we have come to the con- 
clusion that there is no force in this pe- 
tition and it must be dismissed with 


costs. Our reasons for coming to the 
conclusion are as follows. 
6. The application which the 


petitioner gave on 30th - December 1965 
merely stated that he wanted to con- 
struct a cinema hall on that particular 
plot. He did not disclose whether he 
was a lessee or the owner of that plot: 


In the prayer he merely, stated “For 
your early approval please”. There was 
no prayer for permission to build. This 


application is alleged to have been made 
under S. 294 of the M. P. Municipal Cor- 
poration Act. Sub-s. (1) of this section 
contemplates two apriications (a) An ap- 
plication in writing for approval of the 
site with a site plan of the land, and in 
the case of land which is the property of 
the Government or of the Corporation 
a certified copy of the documents au- 
thorising him to occupy the land.........3 
and (b) an application in writing for 
permission to build together with ground 
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plans, elevation and section of the build- 
ing and a specification of the work to be 
done. Sub-section (4) makes it clear that 
the application as required under clause 
(b) will not be necessary until approval 
is obtained on the application required to 
be made under clause (a). This is, there- 
fore, quite clear that two applications are 
required by the section. It may be as- 
sumed that in a proper way both the pra- 


yers may be included in the same appli- - 


cation. But then the requirements of 
both the applications and clear prayers 
for both the purposes must be stated in 
the application. 

f 7. In the prasen? case, 
tioner did not comply with ‘the require- 
ments of clause (a) inasmuch as he did 
not disclose that he was not the owner 
of the plot but it belonged to the Cor- 
poration, nor did he attach with-it a cer- 
tified copy of the lease-deed under which 
he had a right to occupy, with the result 
that the application was not a proper ap- 
plication under’ clause (a). Moreover, it 
was likely to mislead the officer concern- 
ed to treat this as an application for ap- 
proval of ‘a site on the footing that the 
property belonged to the petitioner him- 
self. The contention of the.learned coun- 
sel for the petitioner that the officers of 
the Corporation must have known 
well that the plot belongs to the Corpora- 
tion, as ‘the lease- deed and the relevant 
entries existed in the Corporation Office, 
does mot appeal to us. A specific provi- 
sion in the Act has been made for the 
purpose of drawing pointed attention of 
the officer concerned to this fact before 
he gives sanction and this not having 
been done, it cannot be assumed that the 
officer had the necessary knowledge and, 
therefore, it was not necessary to comply 
with the required procedure. When a 
procedure is prescribed. for doing a thing, 
it must either be done in that way or not 
done at all. 


8. It may also be noted that in this 
application the only relief asked for was 
“approval”. There was mo prayer for 
franting permission to build and since 
under clause (b) of Section 294{1) a se- 
parate application for permission to build 
is necessary, this application could only 
be treated by the officers concerned as 
an application under clause (a) of that 
section. That being so, there was no 
question of any limitation within which 
to approve tthe site. Section 295, which 
prescribes the limitation, deals with an 
application.under clause (b) for permis- 
sion to build. | 

9. - We may also mention that 
under sub-section (3) of Section 295 the 
relevant provision is as follows: 


ooer aisi If the Commissioner within 
thirty days of the receipt from any per- 
son of a valid notice of such person’s in- 


the peti- | 


-tion’, and the 


A. LR, 
tention to erect or re-erect a building 
ceeenseccatecsstses neglects or omits to pass 


orders sanctioning or refusing to sanction 
such erection or re-erection, such erec- 
tion or re-erection shall, unless the land 
on which it is peers to erect or ’re- 
erect such building belongs to or vests in 
the Corporation, be deemed to have been 
sanctioned,........ tessei sodas Soses 

On the plain language of the above sub- 
section, there must be a valid application 
for erection or re-erection of a building 


` and the land should not belong to or vest 


in the Government or the Corporation. If 
these two conditions are satisfied and no 
order is passed either sanctioning or re- 
jecting such an application, the applica- 
tion will be deemed to have been sanc- 
tioned. As noted above, in this case there 
was no application under clause (b) for 
erection of a building. The application 
under clause (a) for approval of the site 
was also . defective, and admittedly the 
plot vests in the Corporation. Conse- 
quently, the question for deemed sanc: 
tion does not arise. 

0. Learned counsel appearing for 
the petitioner contended that the phrase 
‘vests in the Corporation’ must be read to 
mean ‘is in the Possession of the Corpora- 
possession. being of tbe 
petitioner the exception does not apply. 
We are unable to agree with this conten- 


tion. The phrase ‘vests in the Corpora- 
tion’ ‘has been used along with the 
Phrase ‘belongs ‘to’. Thus the whole 


phrase ‘belongs to or vests in the Cor- 
poration’ refers to ownership and not to 
possession. Admittedly the plot belongs 
to and also vests in the Corporation. The 
action of the petitioner, therefore, in 
Starting ‘construction without express san- 
ction was wholly illegal and unjustified. 

11. Regarding clause (d) in the 
lease-deed the contention of the learned 
counsel for the petitioner was that on 
parts of this very plot, which is a large 
one, the Corporation had. previously sancs 
tioned erection of non-residential build- 
ings like a saw-mill and motor repairing 
garage, and having once permitted the use 
of the land for non-residential purposes 
the effect of that clause had come to an 
end and the petitioner had a right to 
make any.construction to be used for any. 
purpose he considered proper. We are 
unable to agree with this contention. The 
condition in the lease- deed is quite clear, 
prohibiting the. lessee “at any time” fo 
use the said premises for any other pur- 
pose. Therefore; every time the petitioner © 
wanted to use it for a purpose other than 


a private dwelling house he was. bound ` 


to obtain previous sanction of the Cor- 
poration. Admittedly no such sanction 
been obtained. Consequently the 
petitioner had no right to start construc- 
tions before obtaining such previous 
sanction. . ‘ 
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12.. Lastly it was contended by 
fhe learned counsel for the petitioner that 
the refusal to sanction in Annexure D’ 
stated “Unsuitable locality and drawing 
faulty” which carries no sense as it does 
not disclose what the unsuitability in the 
locality was and what were the defects 
in the drawing. Learned counsel for the 
respondents has brought to our notice 
several factors, which have also been 
noted by the appellate authority in its 
fludgment rejecting the petitioner’s appeal. 
why the plot is unsuitable for building a 
cinema house. 
Jenged by the petitioner. But we need 
not go into those questions of fact as we 
think that in the present case neither 
there was an application for erection of 
a building nor was previous sanction eb- 
tained according to the terms of the lease, 
and the petitioner had, therefore, no richt 
to start constructions. 


18. The order rejecting the ap- 
plication as well as the notices for remo- 
val of the constructions ete. challenced 
by the petitioner cannot be quashed. The 
petition is dismissed with costs. Lawyers 
fee Rs. 200/-, if certified. After deduc- 
tion of costs from the amount of secur_ty 
the balance, if any, shall be refunded to 


the petitioner. : 
Petition dismissed. 
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TARE J.: This is an appeal by the 
unsuccessful plaintiffs against the decree, 
dated 30-6-1967, passed by the: Third 
Jabalpur, in Civil 
Suit No. 11-B of 1965, dismissing the ap- 
pellants’ claim for damages for wron 
arrest and for false and malicious prose- 
cution in a criminal case. 


2. In the year 1962 ‘there was a 
confluence of eight planets, described as 
‘Ashtagrahi’, which was said to be an 
evil omen for the entire world and ac- 
cording to the belief of some persons. the 
world was to come to an end. Various 
people performed Pujas and Yagnas for 
avoiding the evil consequénces. In con- 
nection with that, Baba Thanthanpal was 
touring some areas. People in many 
lages had requested him to visit their <il- 
lage. The villagers of Katangi village 
had arranged a function in that behalf and 
a pamphlet (Ex. P/6) had been issued by 
the first respondent, who was the Station 
House Officer at the relevant time as also 
by other prominent villagers. From 
Katangi Baba Thanthanpal was expected 
to proceed to other areas and the unfor- 
tunate incident took place near the Rest 
House of village Hiran, which is located 
on- the road towards Jabalpur side. The 
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. procession of Baba Thanthanpal when it 


reached the Rest House of village Hiran 
was stopped for having Darshan of the 
Baba. It appears that there might have 
been a scuffle between ‘the appellants 
and the first respondent and his const- 
able .Phulsingh. In that incident the ap- 
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pellants received injuries, as deposed to 
by Dr. P. N. Sinhal (P. W. 10). Accord- 
ing to the said doctor, the first appellant 
Jhamsingh had the following injuries:— 


1—Contusion, 14” x 1”, on the outer 
side of the left ses i 

2—Ecchymosis, 14” x #’, on the outer 
side and upper part of left arm: 

3—Ecchymosis, 23” x 4”. on the upper 
part of the left back: 

4—Ecchymosis, 2” x #’, on the left 
back, over the lower and inner part of 
the shoulder blade: 


5—Ecchymosis, 23” x $’, on the upper - 


and outer part of right back; 
6—Ecchymosis, 24” x 4’, on the upper 
and outer part of right back below in- 


. jury No. 


5: 
7—Diffused contusion, 3” x 3”, on 
the outer side and upper part of the right 
arm; 

8—Curv semi-circular abrasion, 
ok? x P on the back of left wrist: 

9—Abrasion #’ x #’,.on the left 
cheek outside the angle of the mouth; 

3. The first respondent also’ had 
received injuries as per the injury report, 
Ex. D/3, made by Dr. S. D. Uplapwar 
(D. W. 3). It is to be noted that one of 
the injuries was an incised one and was 
on the forehead. 

4, Similarly, as per the Injury re- 
port, Ex. P/4, made by Dr. S. D. Uplanwar 
(D. W.. 3), the constable Phulsingh had 
the following injuries:— 

i—Incised wound 2” x 


deep on the head in front. 
mtusion, 3” x P’, on the 


y, x bone 


back, 
: right side. 

3—Contusion, 3P x P, 
shoulder-joint in front. 


4—Contusion, 2” x $”, between ‘the 
tight side of the neck and right shoul- 
der-joint; 
It is to be noted that one of the injuries 
was as incised wound and was on the head 
in the front. 


5a On account of that incident, 
the appellants and four others were pro- 
secuted for the alleged offences of an 
attempt to commit murder under Sec- 
tion 307 read with Section 149, IPC and 
causing grievous hurt to a publie ser- 
vant in the ‘discharge of his duties 
under Section 333 read with Section 149 
I. P.C. in Sessions Trial No. 67 of 1962 & 
by judgment, dated 12-12-1962 (Ex. P/7}). 
they were acquitted by the trial Judge. 
Thè State filed an appeal against their 
acquittal, which was registered as _Cri- 
minal Appeal No. 144 of 1963. A Divi- 
sion Bench of this Court, by order dated 
9-4-1963 (Ex. P/8), dismissed the appeal 
summarily without notice to the other 
side. Thus, the appellants and others 
“were acquitted in the criminal trial. 
Thereafter the appellants filed the pre- 
sent suit claiming damages to the extent 


on. the right 


Thamsingh v. Prafullachandra (Tare JJ 


ALR 


of Rs. 15,000/- for the wrongful arrest 
and for false and malicious prosecution 
initiated at the instance of the first res- 
pondent. According to the appellants the 
first respondent was not functioning in 

is official capacity as a police officer, 
but was merely ` accompanying the pro- 
cession of Baba Thanthanpal in his capa- 
city as a private citizen. They alleged 
that they had been wrongfully arrested 
by the first respondent and were prose- 
cuted in the said criminal case and that 
ultimately it resulted in their acquittal. 
Hence they claimed damages for the 
wrongful arrest and for the false and 
malicious prosecution. 


6. The respondents, on the other 


. hand, contended that the first respondent 


was acting in his official capacity as a 
police officer for maintaining law and 
order in the procession of Baba Thanthan- 
pal. They alleged that there was a 
reasonable and probable cause for laun- 
ching the prosecution, which could not 
be said to be utterly baséless. According 
to them, the prosecution may have result- 
ed in acquittal, but all the same, the in- 
cident was real. They also ee the 
bar of Section 42 of the Police Act and 
also contended that Article 300 of the 
Constitution would not make the State 
liable for the acts of the first respondent. 


7. The learned Judge of the trial 
Court found it as a fact that the prosecu- 
tion had been initiated on the report of 
the first respondent, dated 6-2-1962. In 
that view, the first respondent was held 
to be the prosecutor. It was also found 
that although the appellants may have 
been acquitted, yet the prosecution was 
neither false nor malicious, and there 
was reasonable or probable : cause for 
launching the prosecution. It was further 
found that the first respondent was act- 
ing in his capacity as a public servant 
and that the State was not vicariously 
liable for the acts of its employée. Jt 
was held that S. 42 of the Police Act was 
not applicable and the suit could not be 
said to be barred by time. It was; how- 
ever, held that the damages, if at all, 
would be Rs. 560/- and nothing more. But 
in view of the fact that the prosecution 
was held to: be for a reasonable and pro- 
bable cause, the suit was dismissed in its 
entirety holding that the defendants were 
not at all liable for any damages, what- 
soever. 


8. In the present appeal if was not 
disputed by the learned Government Ad- 
vocate that the first respondent had 


- lodged a report, dated 6-2-1962, on the 


basis of which further action was taken 
by the Station House Officer, who was 
another person incharge of the police sta- 
tion. As such, if was urged on behalf of 
the respondents that although the first 
respondent may have been the prosecutor, 
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the alleged wrongful arrest. if any, cculd 
not be said to have been made by the 
first respondent. But the appellants were 
arrested by the Station House Officer of 
the police station where the first respon- 
dent had lodged a report for taking ac- 
tion. It was also contended that there 
was reasonable or probable cause for 
launching the prosecution, which cculd 
not be said to be utterly baseless. Em- 
phasis was laid by the learned Govern- 
ment Advocate on this aspect of the case. 


9, The appellants had filed the 
present suit by serving the notices. Exs. 
P/9 and P/10, dated 1-7-1963, as required 
by Section 80, C. P. C. It is the ap- 
pellants’ case "that they were wrongfully 
arrested by the first respondent. 
Damages have been claimed for the 
wrongful arrest as also for false and 
malicious prosecution. We propose to 


deal with the case relating to dameges. 


for false and malicious prosecut:on. 
But there can be no doubt that the first 
respondent could not be said to be 
responsible for any arrest .said to be 
wrongful. The first -respondent had 
merely lodged the report dated 6-2-1962 
at the police station. It. is true that he 
had taken the appellants in his jeep car 
to the police station. But any further 
action about arrest of the appellants can- 
mot be attributable to the first reston- 
dent. The utmost that might be said 
against the first respondent would be 
that he was responsible for launching 
the prosecution and his liability for da- 
mages will be there if it is found that 
the prosecution was false and malicious. 
This would dispose of the 
claim for damages for wrongful arrest. 
We may further observe that the first 
respondent, although he took the appel- 
lants in his jeep car to the police station, 


had not arrested the appellants as stech., 


We shall refer to the evidence in that be- 
half later. 


i 10. Further, there can be -no 
doubt that the incident that took place 
near the Rest House of Hiran village, not 
only the first appellant, but also the first 
respondent and constable Phulsingh re- 
ceived injuries. The injuries to the trst 
appellant were all contusions or akra- 
sions; while two injuries to the respon- 
dent No. 1 and the constable Phulsingh 
were incised injuries, necessarily caused 
by a sharp-edged weapon. In view of 
this established fact we have to proczed 
to see if the prosecution of the appellants 
in a Sessions trial was without a reason- 
able or probable cause. 

11. We may in short refer to the 
evidence on record,. which would oaly 
establish certain facts. Jhamsingh (PW 
t) stated about the fncident in gene-al. 
But, in our opinion, it is necessary to 
examine his version with reference to 
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the actual incident which took place, 
which alone, in our opinion, decide 
tbe question of there being a reasonable 
or probable cause or otherwise. Accord- - 
ing to this witness, the respondent got 
truck in which Baba 
Thanthanpal was travelling and near the 
Rest House at village Hiran, he asked 
the Chowkidar Bhagelu as to why he had 
collected a crowd. The witness stated 
that the respondent struck a cane. blow 
on the Chowkidar Bhagelu. The wit- 
ness asked the respondent as to why he 
was beating the Chowkidar and told him 
(sic) that all had collected for the Dar- 
shan of Baba Thanthanpal. Thereupon 
the respondent beat the witness with his 
cane. He dealt about 15 or 20 cane blows. 
The witness protested that he was being 
beaten without any reason and that he 
will report the matter to the higher au- 
thorities. Thereupon the respondent 
ordered his subordinates to take the wit- 
mess to the police station. The witness 
was forcibly taken into the jeep-car and 
from there to the Katangi police station 
and was locked up there. We may ob- 
serve that this is clearly a one-sided ver- 
Sion given by the witness. He has clear- 
ly suppressed the fact as to in what 
manner the injuries were caused to the 
respondent and the constable Phulsingh. 
This witness undoubtedly had received 
some injuries. Even if his version were 
to be accepted that the respondent gave 

eane blows, the appellants: could, at 
the most, hold the respondent liable for 
damages for ‘wrongful assault. But that 
is not the appellant's claim in the pre- 
sent suit. His claim is for damages for 
false and malicious prosecution. 

Thus, if the incident actually took 
place in which not only this witness, but 
the respondent No. 1 and the constable 
Phulsingh received injuries, the prosecu- 
tion of the appellants in a Sessions trial 
cannot be said to be without a reason- 
able or probable cause. This is the ut- 
most that the appellants have proved in 
their evidence. In cross-examination the 
witness had to admit that the respondent 
and constable Phulsingh had received 
some injuries in the incident. But he 
asserted that he had not beaten the res- 
pondent or the constable. Similar is the 
ou of Gayaprasad (PW. 5), Dalsingh 
(P. W. 11) and Hemchand contractor (P. 
W. 12). This Dalsingh is appellant No. 2 
in the present appeal. Thus, even if the 
testimony of the said witnesses be believ- 
ed, the utmost that might be said in fav- 
our of the appellants would be that the 
respondent and his constable caused in- 
juries to the first appellant and nothing 
more. But the appellants not having claim- 
ed any damages for any wrongful assualt. 
that claim of theirs cannot evidently 
be considered in the- present appeal. 
But even from the testimony of the said 
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witnesses it is clear that not only the 
first appellant, but also the first respon- 
dent and constable Phulsingh received 


. injuries in that incident. 


Thus, the respondents had a justifi- 
able cause fòr prosecuting the appellants 
in a criminal trial and the prosecution 
cannot be said to have been launched 
without a reasonable or probable cause. 
We: may further note that the judgment 
of this Court, Ex. P/8, discloses that the 
prosecution witnesses were disbelieved 
mainly on the ground that they failed to 

ain the injuries on the first appellant. 
Jhamsingh and that was the reason why 
the appellants were acauitted in the Ses- 
sions trial. But even that judgment will 
not imply that the prosecution was with- 
out a reasonable or probable cause. 

12. Further, we may observe that 
the respondents have fully established 
the fact that injuries were caused ta the 
first respondent and to constable Phul- 
singh in the incident that took ae near 
the Hiran Rest House. As such the first 
respondent had a justifiable grievance in 
prosecuting the present appellants. It 
may be that the appellants may have been 
acquitted, but the acquittal itself will not 
imply the absence of a reasonable or pro- 
bable cause. 

_ 13. In Sitaram v. Dudharam, ATR 
1952 Nag 310 a Single Bench of this Court 
had taken the view that in some types 
of eases the production by the plaintiff 
of a judgment of a crimi Court dis- 
charging or aequitting the accused would 
dispense with the necessity of proving 
the want of a reasonable or probable 
eause for the prosecution. The point was 
referred to a Division Bench in Mohan- 
lal v. Lachman Singh, 1960 Jab LJ 509, = 
(AIR 1960 Madh Pra 397) wherein A. H. 
Khan, J. answered the reference in the 
negative and held that that would not 
dispense with the necessity of the pro- 
secution proving the absence of a reason- 
able or probable cause. Shiv Dayal, J. 
agreed with the view of A. H. Khan.. J. 
Thus, the statement of law made by the 
learned Single Judge in AIR 1952 Nag 
810 (supra) would stand overruled by the 
pronouncement of a Division Bench of 
this Court and it will be for the prosecu- 
tion to prove in every case the absence 


of a reasonable or probable cause. 


14.. In this connection we might 
advert to the pronouncement of Division 
Bench oe ye Court in Rishabhkumar 
Seth v. K. C. Sharma. 1961 MPLJ 436 = 
(ATR 1961 Madh Pra 329) wherein the 
learned Judges made ‘the following ob- 
servation:— 

“Now the question of reasonable and 
probable cause depends on the facts as 
known to the defendant who initiated 
the prosecution and when the facts upon 
which the prosecutor acted have been 
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ascertained and when the facts operating 
on the prosecutor’s mind at the time of 
the prosecution are known. then Court 
has to determine whether those facts 
afforded reasonable and probable cause 
for prosecuting ‘fhe accused. If these 
facts did afford reasonable and probable 
cause, then the prosecution would be 
justified and it would not as a rule be 
necessary for an inquiry to be made into 
the prosecutor’s belief. The state of far 
not as a rule to reasonable and probable 
cause. This view is supported by ‘the 
observations of Lord Goddard, C. J. in 


Tims v, John Lewis and Co. Ltd., 1951-I > 


All ER 814 and Denning L. J. in Tempest 
v. Snowden, (1952) 1 All ER 1. In the 
first case Lord Goddard, C. J. pointed 
out that the question whether there was 
reasonable or probable cause is not to be 


determined subjectively, but that is a 
question which objectively the Court 


has to decide on the evidence before it. 
In the other case Denning, L. J. said that 
the question of reasonable and probable 
eause had to be determined on the facts 
as known to the prosecutor and that the 
prosecution that to have a reasonable 
and probable cause’ there must be an 
honest belief of the guilt of the accused, 
cannot be regarded as a universal pro- 
Position applicable to all cases. The 
question, therefore, whether on certain - 
facts found the inference about the want 
of reasonable and probable cause can be- 
drawn is, according to the principles sum- 
marised in Sree Meenakshi Mills Ltd. 
v. Commr. of Income-tax, ATR 1957 SC 
49 a mixed question of law and fact. It 
is on these principles that the question 
where the prosecution launched by the 
respondents was without reasonable and 
probable cause has to be determined.” 


15.. Thus, the test is to ascertain 
whether the defendant had in fact or 
could have a reasonable or probable cause 
for launching the prosecution. Applying 
these tests, there cam be no doubt that 
the first respondent had a reasonable and 
probable cause for launching report 
against the appellants for the offences al- 
leged in the Sessions trial and the prose- 
cution cannot be said to have been so 
baseless as to make the first respondent 
or the State liable for damages. `’ É 


- 16.. We may observe that the bar 
of S. 42 of the Police Act-pleaded by the 
respondents would not be available to the 
first respondent, as was tightly held by 
the learned trial Judge. It is to be re- 
membered that although the first respon- 
dent may have been in uniform and he 
might have been on duty, vet it would be 
none of the business of the first respon- 
dent to exceed his powers as a police 
officer and anything . done in excess of 
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such powers would not be protected by 
the provisions of the Police Act, as laid 
down by their Lordships of the Supreme 
Court in The State of Andhra Pradesh v. 
N. Venugopal, AIR 1964 SC 33. 


17. In view of this finding record- 
ed by us, it is not necessary to consider 
the other question whether the State 
could be vicariously Hable for the actzon 
of the first respondent. In State of Rai- 
asthan v. Mst. Vidhyawati, AIR 1962 SC 
933 their Lordships laid down that an 
act done by the Government servant in 
the course of employment, but not in 
connection with the sovereign powers of 
a State if wrongful, will make the State 
liable for damages. In that case a driver 
of a jeep, owned and maintained by the 
State of Rajasthan for the official use of 
the Collector of a district, drove it rash- 
ly and negligently while bringing it beck 
from the workshop after repairs. On the 
way he knocked down a pedestrian and 
fatally injured him. The driver was 
held liable for damages and the State 
also was held liable vicariously for ~he 
action of its employee. However, that 
principle will not be attracted in the in- 


` stant case, as we have already found that 


the prosecution initiated by the first res- 
pondent could not be said to be without 
a reasonable or probable cause. 


18. The case of M/s. Kasturi Lal 
v. State of U. P., AIR 1965 SC 1039 was 
a case where their Lordships wa = 
Supreme Court laid down that th 
would be a material distinction Piweca 
acts committed by the servants emplored 


by the State where such acts are ref2r- - 
able to the exercise of sovereign powers 


delegated to public servants, and acts 
committed by public servants. which are 
not referable to the delegation of eny 
sovereign powers. If a tortuous 
committed by a public servant and it 
ives rise to a claim for damages, the 
question to ask is: was the tortuous act 
committed by the public servant in čis- 
charge of statutory functions which are 
referable to, and ultimately based on, 
the delegation of the sovereign powers 
of the State to such public servant? If 
the answer is in the affirmative, the ac- 
tion for damages for loss caused by such 
tortuous act will not lie. On the other 
hand, if the tortuous act has been com- 
mitted by a public servant in discharge 
of duties assigned to him not by virtue 
of the delegation of any sovereign power, 


an action for damages would lie and mo? - 
only he but the State also will be liable. 


for damages in its- capacity as an em- 
ployer. Therefore, the test would al- 
ways be to ascertain as to in what capa- 
city the public servant has acted and 
what is the nature of the duty to be pr- 
formed by him and whether the action 
falls within the duty in exercise of sover- 
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eign powers delegated to him by the State 
In that event only. the State can avoid 
any vicarious liability for the tort com- 
mitted by its servent, otherwise the 
State will be liable for the acts of its 
employees, which amount to a tort and 
which are not in the exercise of sovereign 
powers and which are in excess of the 
powers conferred on such public sérvant. 


19. In this connection we may 
further advert to the pronouncement of 
their Lordships of the Supreme Court in 
Anowar Hussain v. Ajoy Kumar Mukher- 
jee, AIR 1965 SC 1651 wherein their 
Lordships made the following observa- 
tions with reference fo S. 1 of the Judi- 
cial Officers’ Protection Act, 1850:— 


- The statute, it must .be noticed, 
protects a Judicial Officer only when he 
is acting in his Judicial capacity and not 
in any other capacity. But within the 
limits of its operation it grants large 
protection to Judges and Magistrates ac- 
ting in the discharge of their judicial 
duties. If the act done or ordered to be 
done in the discharge of judicial duties 
is. within’ his jurisdiction, the protection, 
is absolute and no enquiry will be enter- 
tained whether the act done or ordered. 
was erroneously, irregularly or even il- 
legally, or was done or ordered without 
believing in good faith, that he had juris- 
diction to do or order ‘the act complained 
of. Tf the act done or ordered is not 
within the limits of his jurisdiction, the . 
Judicial Officer acting in the discharge of 
his judicial duties is still protected, if at 
the time of doing or ordering the act 
complained of he in good faith believed 
himself to have jurisdiction to do or 
order the act. The expression ‘jurisdi- - 
ction’ does not mean the power to do or 
order the act impugned, but generally the: 
authority of the judicial officer to act 
in the matter. Teyen v. Ramlal, (1890) 
ILR 12 All 115.” 


_ In that particular case it was Found 
that the appellant held two capacities, 
‘one judicial and the other executive. He 
was not only a Magistrate, but also a 
Sub-Divisional Officer. His defence was 
that he had acted according to the order 
of his superior officer, namely, the De- - 
puty Commissioner in the matter of ar- 
resting the respondents. Therefore, he 
claimed the protection. Their Lord- 
ships, however, found that his action was 
in an executive capacity and, therefore, 
he could not seek protection of the Judi 
cial Officers’ Protection Act, 1850. 


20. In Prabhekar v. Sinarf, AIR 
{£969 SC 686 their Lordships had to con- 
sider whether S. 197, Cr. P. C. was ats 
tracted in respect of the action of a 
Deputy Superintendent of Police in a 
case where certain hawkers threatened 
encroachment of the complainant’s land. 
The owner of the land had made a com: 
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plaint to the police. The Deputy Supe- 
rintendent of Police appeared there in 
civilian dress and threatened the com- 
plainant that he would arrest him if he 


interfered with the hawkers. He also 
asked the hawkers to enter upon the 


Jand. Thereupon the complainant pro- 
tested but the Deputy Superintendent of 
. Police warned him that he would be 
slapped. The complainant filed a com- 
plaint against the Deputy Superintendent 
of Police on various charges. Their 
Lordships laid down that the Deputy 
Superintendent of Police was not acting 
in bis official capacity and as such, no 
sanction under S. 197, Cr. P. C. was 
necessary. 

21. However, these two cases da 
not decide the question of vicarious lia- 
bility of the State. 

22. The instant question came un 
for consideration before a Full Bench of 
a Court in State of Madhya Pradesh 

Devilal, 1970 MPLJ 145 = (AIR 1970 
Madh Pra 179) (FB) wherein discussing 
the case law on the point, the Full Bench 
laid down the following propositions:— 

(1}—Where a tortuous act is commit- 
fed by a public servant in discharge of 
his statutory functions, which are refer- 
able to, and ultimately based on, the de- 
legation of the sovereign powers of the 
State to such public servant, an action 
for damages for T caused by such tor- 
tuous act will not 
: (2)—If a aaee act has been com- 
mitted by a public servant in discharge 
of duties assigned to him, not by virtue 
of delegation of any sovereign power, an 
action for damages will lie. 

(3)—Where, due to negligent driving 
‘ of a vehicle owned. by the State, a claim 
for damages is made, the State is not im- 
mune because the use of the vehicle is 
not in exercise of any sovereign function. 

(4)—Where the State has engaged it- 
self in activities like industry. public 
transport or State trading and exercises. 
powers as employers in public sector, the 
State is not immune from the consequen- 
ces of tortuous acts of its employees com- 
mitted in the course of their employment 
as such. 

(5)—Where the relationship of bai- 
Jor and bailee between the plaintiff and 
the State comes into being and the ques- 
tion of tortuous liability does not arise 
the first two propositions will not apply 
and the State will be liable, if its liabi- 
lity under the ordinary law of bailment 
is made out. 

(6)—The relationship of bailor anc 
bailee may come into existence, ever 
when there is no express contract bet- 
ween the plaintiff on the one hand anc 
the State or its servant in the discharge 
of his official function, on the other. 
The Full Bench laid down that the order 
to seize the wood was passed by a reve- 
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nue authority in exercise of his statutory 
powers and the seizure of the wood was 
by a competent authority in exercise of. 
his statutory functions, and the seized 
wood was entrusted ‘to the Supratdar, 
which also was an act done in exercise 
of statutory functions. In view of these 
facts, the Full Bench allowed the appeal 
and dismissed the suit of the respondents. 


23. Howevər, in the present case 
in view of the fact that we have found 
that the first respondent had a reason- 
able cause for launching the prosecution 
against the appellants, the question of 
vicarious liability of the second respon- 
dent, namely, the State, does not at all 
arise, as the first respondent himself 
is not liable for any tortuous act said to 
have been committed by him in the 
matter of prosecuting the appellants 
without a reasonable or probable cause. 
In this view of the matter the suit was 
rightly dismissed by the learned Judge 
of the trial Court. 


24. As regards the other finding 
recorded by the trial Judge, we would 
agree with him that the first respondent 
was the prosecutor, as he had initiated - 
the proceedings by lodging a report at 
the police station, in respect of a cogni- 
zable offence. It is also true that the ap- 
pellants were acquitted, but the pro- 
Secution cannot be said to be false, nor 
without a reasonable or. probable cause. 
Further, we affirm the finding that the 
first respondent was acting in his capa- 
city as a public servant despite the fact 
that he may have been one of the con- 
veners of the procession. Indisputably, 
the procession was passing through the 
area within his jurisdiction and at the 
relevant time, the first respondent was 
not only in his uniform, but also incharge 


- of maintaining the law and order in the 


procession. As such, the first respondent 
was acting within his powers as a police 
officer. However, that would not protect 
him if he exceeded those powers. As re- 
pards the damages, we may affirm ‘the 

finding looking to the status of the appel- 
lants and the material on record, especial- 
ly with reference to the agricultural pro- 
perty owned by them as per the Kista- 
bandi Khatauni, Exs. P/1 to P/5, and 
looking to the nature of the injury said 
to have been suffered by the appellants, 
the quantum of damages would not exce- 
ed Rs. 560/-, as found by the trial Judge. 
But in the view that we have taken, the 
decree passed by the trial Judge is not 
Hable to be interfered with. We may 


‘observe that the entire suit was miscon~ — 


ceived by the appellants inasmuch as if 
they received a beating, they also might 
have given a beating to the first respon- 
dent and constable Phulsingh. At any 
rate, the prosecution cannot be said to be- 
without a reasonable or a probable cause. 
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instant case the children were all play- 

ing. Some of them first crossed the 
road, and, therefore, the possibility of 
‘Ithe remaining children running and 
crossing the road on approach of the 
truck was quite foreseeable and shculd 
have been anticipated by the driver. 


8. Having regard to the facts 

and circumstances of the case and to 
the principles that we have stated above, 
we have no hesitation in holding that 
-the driver Munnilal: (appellant No. 2) 
was guilty of negligence and the injury 
to the respondent: Munna was catsed 
because of his negligence. It is not dis- 
puted that on that finding, all the ap- 
pellants would be liable to payment of 
damages. 
k 9. The next question is atout 
quantum of damages. No.. special dama- 
ges were claimed by the respondent in 
his application. He claimed general 
damages to the extent of Rs. 30,030/- 
and the Tribunal awarded a sum of 
Rs. 20,000/- as damages. The Tribunal, 
however, did not give any reason in 
fixing the figure of Rs. 20,000/-. We 
have, therefore, to see whether the esti- 
mate made by the. Tribunal is inorzdi- 
nately high as contended by the apel- 
lants, : ; 
f 10. We must first refer to the 
nature of injury sustained by the ves- 
pondent. The fact that emerges from 
the evidence is that the flesh and skin 
on both sides of the knee -joint were 
completely peeled off and the bmeés 
had become visible. It also appears 
‘that the knee cap was dislocated if not 
fractured. Munna was treated in Gov- 
ernment Hospital, Chhatarpur during 
the whole of November. In Chhacar- 
pur Hospital he was advised to be 
taken to Gwalior where better medical 
facilities are available. It has been al- 
ready stated .that he was treated at 
Kamla Raje Hospital, Gwalior, from 
December 4, 1962 to March 29, 1963. 
Dr. Sudhakar (P. W..5), who was Hcuse 
Surgeon in Kamla Raje Hospital and 
who brought all the relevant . papers, 
deposed about the nature of treatment 
given to Munna. He expressed his 
opinion as follows: 


“The left foot of Munna due to in- 
jury cannot regain to normal. Munna 
can walk with a‘limp, but he n 
walk straight. Munna can stand straizht 
but there would be a deformity. 
If Munna tries to stand on the left in- 
qured foot, he cannot maintain balance 
on his left injured foot. The condition 
of Munna which is stated above will 
remain so for the whole of his remein- 
ing life.” 

We have seen Munna, who was present 
here at -the time of hearing. There is 
a substantial wasting of muscles above 
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and below the knee joint and apparent 
deformity. The boy walks with a mark- 
ed limp. The deformity and disability, 
as deposed by Dr. Sudhakar (P. W. 5), 
are permanent. The boy will never be 
normal. i 


Ii. The question in thëse cir- 
cumstances is as to what should be the 
award for the non-pecuniary damage. 
It is well settled that .the victim is en- 
titled to claim damages for the loss of 
limb, pain and suffering, loss of ameni- 
ties and the injury itself. These are 
the heads under which damages are to 
be awarded. But from its very nature, 
there is always an uncertainty in mak- 
ing an award of damages for non-pecu- 
niary damage. For removing the un- 
certainty to some extent, the Courts 
have devised. certain working rules for 
assessing the damages. These rules 
were stated by a Division Bench of 
this Court in Vinod Kumar. v. Ved 
Mitra, 1970 MPLJ 306 = (AIR 1970 
Madh Pra 172) as follows: 


“Now the task of assessment of 
damages for non-pecuniary damage in 
personal injury is a difficult one, for 
human suffering resulting from any 
serious bodily injury cannot from its 
very nature be valued in terms of 
money. But as the injured can be 
awarded only monetary compensation, 
the Courts make an endeavour as best 
as they can to quantify non-pecuniary 
damage in terms of money having re- 
gard to the injury and the damage re- 
sulting from it. In the process of ap- 
plication, the wide discretion that the 
Courts exercise-in making awards of 
compensation, like any other judicial 
discretion, has canalized itself into a 
set of rules. These rules are: (1) The 
amount of compensation awarded must 
be - reasonable and must be assessed 
with moderation. (2) Regard must be 
had to awards. made in comparable 
cases; and (3) The sums awarded should ' 
to a considerable extent be conventional. 
It is only by adherance to these self- 
imposed rules that the Courts can de- 
cide like cases in like manner and bring 
about a measure of predictability of 
their awards. These considerations are 
of great importance if administration of 
justice in this field is to command the 
respect of the community.” i 


12. Having regard to these rules, 
we must now refer to the comparable 
cases for assessing damages for non- 
pecuniary damage. In Deepti Tiwari v. 
Banwarilal, 1956 MPLJ 464 = (AIR 
1966 Madh Pra 239) a young girl of 
15 years suffered a fracture of the 
spine. She was put under plaster for 
three months. After recovery her gait 
became normal and there was no dis- 
ability in walking. There was, how- 
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ever, a partial permanent disability as 
regards playing Badminton or strenu- 
ous games and riding a bicycle. On 
these facts she was awarded a sum of 
Rs. 4,000/- as general damages. In 
Vinod Kumar's case 1970 MPLJ 306 = 
(AIR 1970 Madh Pra 172) (supra) a 
student of 17 years of age was knock- 
ed down by a truck from behind. His 
left leg came under the wheel result- 
ing in a compound fracture of the 
lower one-third Tibia and Fibula bones. 
The leg was kept in plaster for near- 
ly three months. The fracture healed 
well and there was no mal-union. There 
was partial disability of the use of the 
left ankle joint. There was apparently 
no deformity and the disability lay 
only in playing heavy outdoor games 
or participating in heavy physical ex- 
ercise. In that case a sum of Rupees 
5,000/- was awarded. In Antoo’s case, 
1962 MPLJ 657 (supra) the victim was 
a child of six years. His left foot was 
crushed which had to be amputated. 
The award in that case was Rs. 2,500/-. 
The estimation of damages for non- 
pecuniary damages in. Antoo’s case 1962 
MPLJ 657 appears to be somewhat low 
as compared to the cases of Deepti 
Tiwari 1966 MPLJ 464 = (AIR 1966 
Madh Pra 239) and Vinod Kumar, 1970 
MPLJ 306 = (AIR 1970 Madh Pra 172), 
In the latter two cases although there 
was no deformity and no serious dis- 
ability, awards of Rs 4,000/- and 5,000/- 
were upheld. 


13. In the present case, we have 
already stated that the injury has re- 
sulted in a marked deformity and sub- 
stantial disability of the left leg. In 
our opinion., having regard to the cir- 
cumstances of the instant case. a sum 
of Rs. 6.000/- would be a fair estimate 
of the -compensaticn for non-pecuniary 
damage 


14. In addition to compensation 
payable for non-pecuniary damage. the 
‘respondent is also entitled to be com- 
|pensated for loss of earning capacity. It 


‘cannot be doubted that the injury to - 


his leg, which is a permanent disability, 
is likely to affect his earning capacity 
when he comes of age. His chances of 
being taken in service are considerably 
reduced. The  respondent’s i 
a gold-smith and even if the respon- 
dent carries on his family occupation. 
then also his -earning capacity would 
not be normal. According to the evi- 
dence of the father, the respondent, if 
he after attaining majority had carried 
on the family occupation, he would have 
earned about Rs. 200/- per month had 
he been normal. The profession of 2 
gold-smith does not need the leg sc 
much as the use of hands. However. 
a disabled leg is a handicap for any 
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profession and, therefore, we are not- 


prepared to accept that if the respon- 
dent follows his family occupation. his 
earnings would not be affected. 
circumstances of the case. we think that 
the disability would at least be 25 per 
cent even if the respondent. on attain- 
ing majority. follows the family oc. 
cupation. 


15. The respondent may be in a 
position to earn when. he attains the 
age of twenty and he may be expect- 
ed to earn till the age of sixty. The 
respondent must be compensated for 
25 per cent loss of earning capacity for 
forty years. on the basis that his nor- 
mal earning capacity would have been 


Rs. 200/- per month. The annual sum , 


that would compensate the loss of earn- 
ing capacity thus works out to Rupees 
600/- per year. According to Archer’s 
Loan. Repayment and Compound Inte- 
rest Tables (Tenth Edition, page 74) an 
investment of Rs. 12,000/- at 4-per cent 
interest would bring an annuity of Rs. 
600/- per year for forty years. This 
sum of Rs. 12,000/- must considerably 
be reduced having regard to the fact. 
that the loss of earning capacity will 
start not now, but after a lapse of years 
when the boy attains the age of 20. 
Regard must alsc be taken to chances 
of life and other uncertain factors. 


Taking into account the facts and cir- ; 
cumstances of the case, we are of opi- 


nion that a sum of Rs. 6,000/- would 
be a fair compensation for the loss of 
earning capacity. 


16. Thus, in our opinion, the res- 
pondent. should have been awarded a 
sum of Rs. 12,000/- in all as damages 
for the injury suffered by him. The 
award of Rs. 20,000/-, in our opinion. is 
inordinately high and. therefore, a case 
for interference in appeal is made out. 


17. In the result, the appeal is 
partly allowed. The award made by 
the Tribunal is modified to this extent 
that the respondent shall receive a sum 
of Rs. 12,000/- in all as compensation 
from the appellants. The respondent 
will also be entitled to interest at the 
rate of 3 per cent on the amount of 
Rs. 12,000/- from the date of the appli- 
cation made by him. before the Claims 
Tribunal till the recovery of the amount. 
Having regard to the partial success 
and failure, the varties shall bear their 
own costs of this appeal. The costs of 
the Tribunal shall be paid as directed 
by the Tribunal in the award. 


Appeal partly allowed. 
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GWALIOR BENCH 
R. J. BHAVE AND K. K. DUBE, J. 
Brij Mohandas Gokulchand, Appellant 
v. Narsinghdas Manoharilal and others, Res- 
pondents. 


First Appeal No. 80 of 1965, D/- 17- 
4-1971, against decree of M. D. Bhatt 8rd 
Addl. Dist. J., Gwalior, D/- 27-4-1965. 


(A) Limitation Act (1963), S. 14 — 
Exclusion of time spent in bona fide pro- 
ceedings in wrong Court. 

Order 7, Rule 10 Civil P. C. enjoins on 
the Court, when it holds that it has no 
jurisdiction to try the suit, to make certain 
endorsements before the plaint is retumed 
to plaintiff. The proceedings before -hat 
Court come to an end only when necessary 
endorsements are made and not on the date 
when the order is passed holding that the 
Court has no jurisdiction and that the plaint 
should be returned. Therefore, time of such 
proceedings till the date of endorsement 
can be excluded. (X-Ref: Civil P. C. (1998), 
Order 7, Rule 10) — 1961 Jab LJ 14128 & 
1970 Jab LJ (S. N.) 121, Rel. on.; ATR 1961 
Raj 162, Disting. (Para 7) 


(B) Limitation Act (1968), Art. 22 — 
Cause of action for claim of deposits by one 
person with another arises only when a de- 
mand for return of the deposit is made. 

(Pare - 8) 

(C) Limitation Act (1963), S. 14 — For 
exclusion of time of proceedings in Court 
without jurisdiction, proceeding must Lave 
been in good faith. In a case of deposits of 
sums there is a relationship of creditor and 
a debtor and it is the duty of the debtoz to 
find the creditor to return the amount to 
him. Therefore, if the depositor-crecitor 
lived at S and thought that the Court at 
S had jurisdiction for a suit for claiming re- 
turn of deposits the institution of suit et S 
was in good faith. (Para 9) 


(D) Civi P. C. (1908), S. 34 — Suit 
for ceturn of deposit amount — Interes- 


Where a suit for return of amount de- 
posited with defendant ‘was _ propsrly 
brought at S where the plaintif creditor 
lived but it was because of the objectior. of 
defendant that a wrong decision was reac- 
ed by the Court and the plaint was returned 
for presentation to proper Court, the deten- 
dant had retained the amount for the pe-iod 
of such proceedings without any justifica- 
tion and the plaintiff was entitled to interest 
for that period. (Para 12) 
Cases Referred : Chronological Paras 
(1970) Civil Revn. No. 455 of 1969 

D/- 8-2-1970 = 1970 Jab Lj 
- (SN) 121, Ram Naresh Sharma v. 


Ram Siya Shivhare 7 
(1961) 1961 Jab LJ] 1412 = 196] 
MPL] 1155, Fatehlal v. Fulchand 7 
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(1961) AIR 1961 Raj 162 (V 48) = 
1961 Raj LW 98, Ramchandra v. 
Union of India 7 

J. M. Anand with B. L. Agarwal, for 
Appellant; B. D. Gupta, for Respondents. 

BHAVE, J.:— This is plaintifs appeal. 

2. The plaintiffs case was that he 
had deposited Fis. 10,500/- with Manohari- 
lal, the original defendant, on condition that 
the defendant shall pay out of the said 
amount any sum required by the plaintiff 
from time to time and on the amount lyin 
in deposit with the defendant the plainti 
shall get interest. On 2-10-1951 the defen- 
dant had sent a note of account under his 
own signature to the plaintif in which it 
was admitted that Rs. 8,449/- were in de- 
posit with him as also the interest due on 
the said sum. On 12-7-1953 the plaintiff 
sent a Hundi for Rs. 10000/- for being 
honoured by the defendant, but he failed to 

o so. This made the plaintiff suspicious 
about the intentions of the defendant. He, 
therefore, sent a notice dated 29-9-1954 de- 
manding the return of the amount together 
with interest. In reply to that notice the 
defendant admitted the deposit but put 
forth certain objections for not satisfying the 
demand, The plaintiff, therefore, filed the 
present suit in the Court of Additional Dis- 
trict Judge, Shivpuri, for recovery of 
Rs. 10,848-14-6. , 

3. During the pendency of the suit, 
Manoharilal died and proceedings were 
taken to bring his legal representatives on 
record. Apart irom the present respon- 
dents, who are the legal representatives of 
Manoharilal, the plaintif had proposed 
addition of one more son of Manoharilal as 
a defendant. His addition was objected to 
on the ground that he was given in adop- 
tion and ceased to be the legal representa- 
tive of Manoharilal. After enquiry, the Court 
found that he was, in fact, given in adop-. 
tion. All this took considerable time. When 
the legal representatives were substituted, 
they filed fresh written statements and de- 
nied their personal liability. They also 
totally denied the svit transaction with 
Manoharilal and also pleaded that the Shiv- 
puri Court had no jurisdiction, as the cause 
of action arose at Gwalior. 

4, The Shivpuri Court thereafter 
framed a preliminary issue on jurisdiction 
and held by its order dated 18-8-1963 that 
the said Court had no territorial jurisdiction 
and directed the plaint to be returned to 
the plaintiff. On 22-4-1963 the plaintiff 
applied to the Court for the plaint being re- 
turned and the same was returned on’ that 


very day after the necessary endorsements 
were made thereon. On 28-4-1963 the 
plaint was presented before the Gwalior 


Court, The plaintiff claimed that the time 
soent before the Shivpuri Court be exclud- 
ed from computation under Section 14 of 


the Limitation Act. 


5. When the plaint was presented 
at Gwalior, the defendants e that no 
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period spent before tke Shivpuri Court could 
be excluded. In any case, it was urged 
that the period between 18-3-1963 to 22-4- 
1963 could not be excluded and that the 
suit was thus barred by time. 


, 6. The trial Court held that the 
plaintif had deposited Rs. 10,500/- with 
the original defendant Manoharilal in the 
year 1950 and that after taking into account 
the withdrawals made by the plaintif, the 
defendant’s liability came to Rs. 10,818.44p. 
inclusive of interest till the date of the 
suit. The trial Court also held that the 
laintif was entitled to deduct the period 
om the date of the suit—28-9-1954—to 
18-83-1968, the date of the order of the 
Court directing the retum of the plaint. 
The trial Court, however, held that the 
plaintiff was not entitled to deduct the 
period between 18-8-1963 to 22-4-1963 as 
that period could nat be held to be the 
period during which the plaintiff was bona 
fide prosecuting his suit in that Court. The 
trial Court held that the cause of action 
arose on 2-10-1951 and as such the suit 
was barred by limitation. Thus, though 
the trial Court held on merits in favour of 
the plaintiff, the suit was dismissed on the 
ound of limitation. The plaintiff has, 
erefore, preferred this appeal. 


7. Shri J. M. Anand, learned coun- 
sel for the epee urged that the trial 
Court overlooked the provisions of Order 7, 
Rule 10 of the Code of Civil Procedure 
wherein it is enjoined on the Court to 
make certain endorsements before ‘the 
plaint is returned to the plaintiff. He urg- 
ed that the proceedings before the Court 
do not come to an end as soon as the order 
is passed holding that the Court has no 
jurisdiction and that the plaint should be 
returned, The proceedings come to an end 
when the necessary endorsements are made. 
Shri Anand, therefore, urged that the trial 
Court was in error in assuming that the 
proceedings came to an end before the 
Shivpuri Court on 18-3-1963. It is not 
disputed that till 22-4-1963 no endorsement 
was made on the plaint by the Shivpuri 
Court and thus the plaint was not ready 
for being returned to the plaintiff. Shri 
Anand urged that there is no rule making 
incumbent on the plaintiff to apply to the 
Court for making the necessary endorse- 
ments. The plaintiff cannot, therefore, be 
held guilty of laches if he does not move 
the Court immediately for that purpose. 


In support, Shri Anand relied on the 
decision in Fatehlal v. Fulchand, 1961 Jab 
LJ 1412 wherein it was held that the pro- 
ceedings do not end on the date on which 
an order for return of the plaint is passed 
either by the trial Court or by the appel- 
late Court but continue till the endorse- 
ment required under Order 7, Rule 10 has 
been made by the Court; and that if for 
any reason, the Court delays the making of 
the endorsement the plaintiff is not to 
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blame for it and he is entitled to exclude 
the time so taken by the Court. It was 
observed in that case that if the plaint is 
ready for return after the necessary endorse- 
ment has been made and the plaintiff 
does not take it back, he cannot be consi- 
dered to have prosecuted the proceedings 
with due diligence and would not be en- 
titled to any exclusion of time after the 
plaint was ready for return. 

Similar view was taken in Ram Naresh 
Sharma v. Ram Siya Shivhare, Civil Revn. 
No. 455 of 1969, decided on 8-2-1970 = 
(1970 Jab LJ (SN) 121). The decision in 
Ramchandra v. Union of India, AIR 1961 
Raj 162, relied on by the trial Court, also 
takes the same view. But in that case it 
was held that the plaintiff was guilty of 
certain laches and the period during which 
the plaintiff was guilty of not carrying out 
his obligations could not be excluded. In 
that case the plaintiff was directed to file 
a true copy of the plaint for the purposes 
of record before the plaint soil be re- 
turned. The period during which the copy 
was not ‘supplied by the plaintiff was, there- 
fore, held to be not available to the plain- 
tiff under Section 14 of the Limitation Act, 
That is not the case here. No order was 
passed by the Shivpuri Court giving any 
direction to the plaintiff to act in any parti- 
cular manner. On the contrary, it was the 
plaintiff who moved the Court on 22-4- 
1963 to return the plaint. The necessary 
copy was also filed by him on that very 
date and the plaint was returned. Thus, 
there were no laches on the part of the 
plaintiff and he was entitled to the period 
upto 22-4-1963 when the plaint was re- 
turned as till that date no endorsement 
was made by the Court on the plaint and 
the proceedings had not come to an end 
in that Court. On behalf of the respon- 
dents no decision was cited before us tak- 
ing any contrary view. ` 


8. Apart from this, we find that 
the trial Court was in error in holding that 
the cause of action arose on 2-10-1951. 
Admittedly, this was a case of deposit by 
the plaintiff of certain amount with the 
defendant. The cause of action in case of 
deposits arises when 2 demand for the re- 
turn of the deposit is made. That demand 
was admittedly made in 1954 when the 
plaintiff sent the notice to the defendant 
to return his amount. If the limitation is 
calculated from that date, the suit would 
be very much in time even if the period 
ee 18-3-1963 to 22-4-1963 is not ex- 
cluded. 


9. Shri B. D. Gupta, learned coun- 
sel for the respondents, however, urged 
that under Section 14 of the Limitation 
Act time could be excluded only if the 
plaintiff was prosecuting ‘with due dili- 
gence’ another civil proceeding and that 
he was prosecuting the said proceeding ‘in 
good faith’. He urged that neither the 
plaintif prosecuted the proceedings with 
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due diligence; nor were the proceedings 12. Shri Gupta, however, urged 
prosecuted in good faith. He urged tkat that the defendarts are not responsible for 
the burden of proving due diligence and all the time that was taken up in the Shiv- 
good faith is on the plaintiff and that tae pat Court and they should not, therefore, 
said burden was not discharged by him. e made liable for interest during that 

Shri Gupta, therefore, attacked the period. We do not find any substance in 


finding of the trial Court that the period 
between the filing of the suit and the order 
of the Court for return of the plaint could 
be excluded. In support of his contention 
he pointed out that the plaintiff had wn- 
necessarily proposed the name of one of 
the sons of Manoharilal who had gone in 
adoption. The period spent in the enquiry 
over that matter could not, therefore, be 


excluded, the prosecution of the case rot 
being with due diligence. Shri Gupta also 
urged that the explanation given by the 


plaintiff as to why he filed the suit befcre 
the Shivpuri Court was not at all satisfec- 
tory. Jt cannot, therefore, be said that the 
laintiff was prosecuting the case with due 
iligence. 

We do not find any substance in this 
contention. The adoption in question was 
not witnessed by any registered documeat. 
The plaintiff was not likely to know that 
there was, in fact, any adoption. It was 
his duty to propose all the heirs of Mano- 
harilal as proposed legal representatives. 
If any time was meat on the enquiry over 
that matter, the plaintif cannot be blamed 
for it. Similarly, it cannot be held that the 
plaintif had presented the plaint before the 
Shivpuri Court without any justification 
whatsoever. We have already pointed 
out that it was a case of deposit. The rela- 
tionship of creditor and debtor had come 
into existence, In such cases it is the duty 
of the debtor to find the creditor and <e- 
turn the amount to him. The plainiff 
was admittedly living at Shivpuri. If the 
plaintiff thought that the Shivpuri Coat 
had jurisdiction, it cannot be said that the 
presentation of the plaint before the Shiv- 
. jpuri Court was not in good faith. 

10. For the aforesaid reasons, it 
must be held that the plaintiff was entited 
to exclude all the period from 28-9-154 
to 22-4-1963, the date on which the plaint 
was returned after due endorsements, and 
that the suit was not barred by limitation. 


11. - On merits, the decision of the 
trial Court is based on the statement of 
accounts sent by the original defendant 
and his other letters “acknowledging the 
deposit with him, our by the evi- 
dence of the plaintiff. As already indicat- 
ed, the trial Court has held that the pre- 
sent defendants are liable to pay the 
amount due from the original efendant 
Manoharilal to the extent they are in pos- 
session of the assets of the said Manoheri- 
lal and that they are not personally liable 
for the claim of the plaintiff. Shri Gurta, 
in face of the overwhelming evidence did 
not seriously challenge the findings of -he 
trial Court on merits. The same are con- 


firmed by us. 





submission. In our opinion, the suit 
was properly filed before the Shivpuri 
Court. It was because of the objection of 
the defendants themselves that the wrong 
decision was reached by the Shivpuri Court 
and the plaint was returned. The defen- 
dants have retained the amount without any 


justification. The plaintiff is entitled to 
interest for all this period. 


138. In the result, the appeal is 
allowed and the decree of the trial Court 
dismissing the plaintiffs suit on the ground 
of limitation is set aside. The plaintifs 
claim in the sum of Rs. 10,318.44p. is 
decreed. The plaintiff shall also be entitl- 
ed to interest at the rate of 6 per cent. per 
annum on the decretal amount from the 
date of the suit, i.e. the date on which 
laint was represented at Gwalior -till rea- 
isation. The defendarts shall be liable to 
pay the decretal amount to the extent of 
the assets in their hands of the original 
defendant, late Manoharilal. The plaintif 
shall also get costs throughout. A ` decree 
be drawn accordingly. 

Appeal allowed. 
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K. L. PANDEY AND G. P. SINGH. JJ. 
Lalchand Ramchand, Appellant v. 
Pyare Dasrath Chamar and another, 
Respondents. 
First Appeal No. 26 of 1969, D/- 27-4- 
1971, from decree of J. C., Gour, Addi. 
Dist. J., Panna, D/- 31-1-1969. 


(A) Contract Act (1872), Section 171 
— “General lien of attorneys” — Pro- 
note partiy forming basis of suit deli- 
vered to Advocate —- Held, he had no 
right to retain it for the balance of the 
fees, even assuming that expression “at- 
torney” in Section 171 will include Advo- 
cate and other legal practitioners. 
en a dccument, which is whol- 
ly or partly foundation of a suit, is de- 
livered to an Advocate, who is engaged 
for filing the suit and prosecuting it, the 
necessary inference is that the Advo- 
cate is to file the document along with 
the plaint cr at the first hearing of the 
suit. Since such a document is meant 
to be produced in Court at the earliest 
opportunity, exercise of right of lien 
over it, as conferred by Section 171 
will be excluded by an implied contract 
to the contrary. (Para 5) 


Simply because the plaintiff did not 
pay his fees or that he engaged another 
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lawyer. it cannot be held that the Advo- 
cates engagement came to an end or 
that he was discharged by the plain- 
tiff, Until he was discharged by the 
plaintiff, he was not entitled to retain 
the papers delivered to him for produc- 
tion in the case. (X-Ref:— Civil P. C. 
(1908), Order 3, Rule 4 (2). AIR 1932 
Bom 363, Distinguished. (Paras 7, 8) 
(B) Evidence Act (1872), Section 91 
— Promissory noite — Suit on original 
consideration — Where on the case 
pleaded it was not possible to hold that 
a ypronote was intended to constitute 
the contract or that the original con- 
tract of loan merged in or was extin- 
guished by the pronote and the plain- 
tiff was prevented in producing it by 
an incorrect order of the Court, the ori- 
ginal contract of loan could be proved 
apart from the pronote. AIR 1936 Nag 
225, Followed. (Paras 9, 10) 
Cases Referred: Chronological Paras 
(1936) AIR 1936 Nag 225 (V 23) = 
167 Ind Cas 673, Ananda Nam- 
deo v. Pundalik Tukaram 10 
(1932) AIR 1932 Bom 363 (V 19) = 


34 Bom LR 703, Narayandas 
Sundarlal v Warayandas Har- 
bhagat 6. 7 


V. S. Pandit. for Appellant; B. C. 
Verma and J. S. Verma, for Respon- 
dents 


SINGH, J.:— This is a plaintifi’s 
appeal against a decree passed by the 
Additional District Judge, Panna, dis- 
missing his suit. 

2. The facts are that the plain- 
tiff filed the suit giving rise to this ap- 
peal on November 20, 1966, against the 
defendants on the allegations that on 
November 24, 1966, they approached the 
plaintiff for obtaining a loan of Rupees 
14,717.68 for the purpose of depositing 
Government royalty and sales-tax in 
respect of a diamond. The - defendants 


promised that after depositing the 
amount of royalty and sales-tax, they 
will deposit the diamond with the 


plaintiff as a pledge and will pay inte- 
rest at the rate of 2 per cent per month 
on the amount of loan. The plaintiff 
agreed to these terms and a sum, of 
Rs. 14,717.68 was got deposited by 

in the State Bank towards the payment 
of royalty and sales-tax on behalf of 
the defendants. By virtue of this de- 
posit, the defendents got possession of 
the diamond, but they did not deliver 
the same as pledge of the plaintiff. 
This action of the defendants, which 
amounted to cheating, shocked the plain- 
tiff and he made a hue and cry on which 
some people gathered and on their per- 
suasion the defendants executed a pro- 
note in favour of the plaintiff in which 
the term of interest was omitted. In 
paragraph 4 of the plaint the plaintiff 
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stated that the pronote, which was the 
basis of the suit, was being filed in 
evidence. The relief in the suit was 
for recovery of Rs. 16,727.73 inclusive 
of interest. Interest at the rate of 2 
per cent per month was also claimed 
from the date of the suit till the reali- 
sation of the amount. It was also pray- 
ed that the plaintiff be given possession 
of the diamond as a security till the 
realisation of the decretal amount. The 
defendants denied the taking of loan 
or execution of pronote. The suit was 
dismissed on the ground that the plain- 
tiff failed to produce the pronote which 
was the basis of the suit, and that he 
was not entitled to lead any oral evi- 
dence to prove the loan. It is against 
this decree that the plaintiff has come 
up in appeal. 

3. The circumstances which led 
to the non-production of the pronote 
may now be stated, for, the main con- 
tention raised: by the plaintiff in. this 
appeal is that he was prevented in pro- 
ducing the pronote because of a wrong 
order passed by the trial Court. The 
plaint was filed in the Court on behalf 
of the plaintiff by his Advocate Shri 
S. K. Shrivastava. who was also given 
the original pronote by the plaintiff. 
Instead of filing the original pronote, 
Shri Shrivastava filed a copy of the 
same along with the plaint. This was 
permissible under Order 7. Rule 14 of 
the Code of Civil Procedure. On the 
first hearing of the suit, the pronote was 
not filed. Another Advocate Shri R.D. 
Mishra was engaged by the plaintiff, A 
summons was obtained for Shri Shri- 


vastava to filethe original pronote. In- 
stead of filing the pronote, i Shrivas- 
tava, on December 21, 1967, raised an 


objection that he had a lien for his fees 
enabling him to retain the document. 
This objection was decided on January 
9, 1969. in favour of Shri Shrivastava 
and it was held that he could withhold 
the production of .document until his 
lien was discharged by payment of 
fees. As already stated. on January 31, 
1969, the suit was dismissed for non- 
production of the pronote. 


4. The argument of the leamed 
cóansel for the appellant is that Shri S. K. 
Shrivastava had no lien enabling him to re- 
tain the pronote and the order of the trial 
Court allowing his objectionon January 9, 
1969, was erroneons. To consider the vali- 
dity of this ground, we also issued notice 
to Shri Shrivastava, who appeared through 
counsel and was heard. 

5. Shri Shrivastava claimed to re- 
tain the document in the exercise of his 
lien under Section 171 of the Contract Act, 
which reads as under: 

“Section 171. Bankers, factors, whar- 
fingers, attorneys of a High Court and 
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policy-brokers may, in the absence of a ccn- 
tract to the contrary, retain, as a secur-ty 
for a general balance of account, any gocds 
bailed to them; but no other persons have 
a right to retain as a security for such 
balance, goods bailed to them, unless there 
is an express contract to that effect.” 

The lien under this section is in terms ccn- 
ferred on attorneys of a High Court aad 
not on Advocates. It is contended for Sari 
Shrivastava that the word ‘attorney’ is used 
in the section in a wide sense including 
Advocates and other legal practitioners. For 
purposes of this appeal we will assume that 
it is so. The section operates “in the <b- 
sence of a contract to the contrary.” The 
contract to the contrary may be express or 
implied. If it is expressly stipulated that 
the attorney will have no lien in respect of 
a particular document, the section will mot 
be operative. Similar will be the result if 
the document is delivered in such circum- 
stances from which an implied contract that 
the lien shall not be exercised can be infer- 
red. When a document, which is wholly or 
partly foundation of a suit, is delivered to 
an Advocate, who is engaged for filing “he 
suit and prosecuting it, the necéssary infer- 
ence is that the Advocate is to file -he 
document along with the plaint or at he 
first hearing of the suit. Since such a dosu- 
ment is meant to be produced in Court at 
the earliest opportunity, exercise of right of 
lien over it, as conferred by Section 171, 
will be excluded by an implied contract to 
the contrary. Now, the pronote in the ñs- 
tant case was a document which Shri Shri- 
vastava himself understood to be a dozu- 
ment which at least partly formed the besis 
of the suit. Indeed, it was so stated in 
Paragraph 4 of the plaint and it was for this 
reason that a copy of the document was fil- 
ed along with the plaint. It was then -zhe 
duty of Shri Shrivastava to file the original 
at the first hearing and he had no right to 
egy the document for the balance of -he 
ees. 


6- The case of Narayandas, Sundar- 
lal v. Narayandas Harbhagat, AIR 1832 
Bom 363, was relied upon in support of :he 
proposition that Shri Shrivastava was entitl- 
ed to retain the document in the exercise of 
his lien for the balance of fees. The re- 
lance, in particular, was placed on the `ol- 
lowing passage in the report: i 


“He has however a general lien upon 
all his clients papers ae documents for 
payment of all taxable costs, charges end 
expenses incurred by him on behalf of his 
client; and the lien entitles him to refuse 
production of the papers and documents to 
his client except on certain conditicns. 
There is however a distinction according to 
English law, and the same law also app-ies 
in India according to which the rule is 
quite different when the solicitor discharzes 
himself from what it is when the solicitor 
is discharged by his client. lf a solicctor 
discharges himself, the client or his pew 
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solicitor is entitled to an order not merely 
for inspection or production of the papers 
and documents in the former solicitor’s pos- 
session, but also for delivery thereof on an 
undertaking to hold them without prejudice 
to the former solicitor’s lien, and subject to 
the redelivery thereof after the hearing of 
the suit, and if necessary subject also to an 
undertaking to prosecute the suit in an ac- 
tive manner. If, on the other hand, the 
client discharges the solicitor, the solicitor is 
under no obligation to deliver, nor even to 
produce or allow inspection of the docu- 
ments and papers in his possession for the 
client’s benefit, until all his taxed costs are 
paid.” (p. 865) 

7. In our opinion, Narayandas’s 
case, AIR 1932 Bom 868 does not help Shri 
Shrivastava, for, in that case the attorney, 
who was first engaged, was discharged by 
the client by a notice issued on his behalf 
and it was only after the notice of discharge 
that the attorney claimed to exercise his 
right of lien. In the instant case nothing 
has been shown from the record to enable 
us to infer that the engagement of Shri 
Shrivastava as an Advocate was terminated 
by the plaintif. Simply because the plain- 
tiff did not pay his fees or that he engaged 
another lawyer, it cannot be held that Shri 
Shrivastava’s engagement came to an end 
or that he was discharged by the plaintiff., 
Until Shri Shrivastava was discharged byi 
the plaintiff, he was not entitled to retain 
the papers delivered to him for production 
in the case. That is clearly brought out 
from the following passage io Narayandas’ 


_case, AIR 1932 Bom 868. 


“It is however clear that when a soli- 
citor takes up a case and undertakes to 
conduct it he is bound whether his client is 
rich or poor to proceed with due diligence 
and honesty to prosecute or to defend the 
claim even if he is not put in funds, for it 
is open to him when he takes up the case to 
assure himself whether his client is a per- 
son of substance. It may be said that this 
rule will operate harshly on a solicitor be- 
cause a dishonest client can turn round and 
not pay his solicitors dues. To that the 
answer is that the solicitor can protect bim- 
self if he doubts the credit and honesty of 
his client by insisting on a sufficient advance 
at the outset to’cover all probable costs. It 
will be really dangerous if a solicitor can 
be heard to say in the middle of a case that 
he refuses to act any further for his client 
unless he is paid all the costs incurred by 
him and at the same time object to give the 
papers over to another solicitor.” (p. 366) 


8. Reference in this connection may 
also be made to Order 8, Rule 4 (2) of the 
Code of Civil Procedure. The engagement 
of a pleader under this provision is deem- 
ed to be in force until determined with the 
leave of the Court by a writing signed by 
the client or the pleader, as the case may 
be, and filed in Court, or until the client or 
the pleader dies, or until all proceedings in 
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the suit are ended so far as regards the 
client. Even if it were held that the per- 
mission of the Court is not essential to make 
the discharge of an Advocate by his client 
effective so as to enable the Advocate to 
-exercise his right of lien, there 
some notice or communication 
client bringing about the discharge 
Advocate or the termination of his engage- 
ment. Nothing of that kind has been shown 
to exist in the instant case. We are, there- 
‘fore, constrained to hold that the engage- 
tment of Shri Shrivastava continued, at any 
rate, till the stage when he was called upon 
to produce the document in Court and, 
therefore, he was not entitled to claim the 
lien. In our opinion, the order of the Court 

assed in favour- of Shri Shrivastava on 
January 9, 1969, was erroneous. 


9. For the aforesaid reasons, we 
accept the contention that the plaintiff was 
prevented in producing the pronote by an 
incorrect order passed by the trial Court in 
favour of Shri Shrivastava who had the 
custody of the pronote. 


10. It was next contended that the 
trial Court also erred in holding that the 
laintiff could not be allowed to prove the 
oan except by producing the pronote. We 
have briefly stated the case set up in the 
plaint. The contract of loan was not con- 
temporaneous with the pronote. The con- 
tract pleaded contained terms relating to 
the pledge of diamond and payment of in- 
terest. These terms do not find place in 
the pronote, which according to the plaint 
was executed by the defendants not at the 
instance of the plaintiff, but at the instance 
other .persons after the. defendants had 
already committed the breach of the mig 
mal contract by refusing to deliver e 
diamond to- the plaintiff, On the case 
leaded in the plaint, it cannot be held that 
e pronote was intended to constitute the 
contract, or that the original contract of 
Joan merged in or was extinguished by the 
promissory note. In these circumstances, 
the original contract of loan could be prov- 
ed apart from the promissory note and the 
Court below clearly erred in not permitting 
the plaintiff to prove the original contract; 
see, Ananda Namdeo v. Pundalik Tukaram, 
ATR 1986 Nag 225 at pp. 227-228. - 


Il. In the result, the appeal is al- 
lowed. The judgment and decree passed 
by the Court below are set aside. The in- 
terlocutory order of the Court dated Janu- 
ary 9, 1969 relating to the lien of Shri Shri- 
vastava is also set aside. The Court shall 
now proceed with the trial of the suit in ac- 
cordance with law. The costs of this ap- 
peal will abide the result of the suit. 


Appeal allowed. 
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SHIV DAYAL AND S. M. N. RAINA, Jj. 

Rajendar Singh, Applicant v. N. K. 
Shejwalker and another, Opposite Party. 

Misc. Peta. No. 59 of 1970, D/- 16-2- 
1971. - 

(A) Municipalities — M. P. Municipal 
Corporation Act (1956), S. 23 (1), Explana- 
tion — Terms of office of Mayor and De- 
puty Mayor — Section 23 (1) is directory 
and not mandatory — Elections of Mayor 
and Deputy Mayor held two days before 
the expiry of twelve months from the date 
of the first meeting after the general elec- 
tion is not a nullity. 1968 Jab LJ 125 & 
1968 Jab LJ 1100, Rel. on. (Paras 8, 9) 


(B) Constitution of India, Art. 226 — 
In proceedings under Art. 226 High Court 
does not exter into disputed questions of 
fact. . : (Para 11) 

(C) Municipalities — M. P. Municipal 
Corporation Act (1956),.S. 23- (4) — Where 
the outgoing Mayor seeks to be elected 
for the next-following year to that post he 
has to cease to be the Mayor first. Else 
his election is a nullity, (Para 14) 


(D) Municipalities — M. P. Municipal 
Corporation Act (1956), S. 33 — Chairman 
of the meeting — In a meeting to elect the 
Mayor or a Deputy Mayor the out-going 
Mayor, if he himself seeks to be re-elected 
for the next ensuing year, cannot preside 
by virtue of Section 33. (X-Ref— M. P. 
Corporation (Mayor and Deputy Mayor 
Election) Rules (1962), Rr. 2 (d), 6). 

. (Para 18) 

As enacted in ‘sub-section (4) of Sec- 
tion 23 of the Act the Mayor, whether he 
is a councillor or is deemed to be a coun- 
cillor by virtue of sub-section (6), has to 
cease to be the Mayor so as to be eligible 
for further election to that office. And as 
soon as he ceases to be the Mayor he can- 
not preside by virtue of Section 83 of the 
Act; he cannot then scrutinise the nomina- 
tion papers nor. decide the objections to 
such ag ga Therefore, the situation of a 
conflict between the rules of natural justice 
and the provisions contained in Section 33 
of the Act does not arise. (Paras 18, 14) 


(E) Constitution of India, Art. 226 — 
Quo Warranto — Election dispute — AI- 
ternative remedy -— Where an election is 
held in breach of imperative provisions of 
the law so that the election is not an elec- 
tion in the eye of law, High Court will not 
refuse to issue a writ of quo warranto on 
the ground of existence of an alternative 


remedy. (Para 17) 
Cases Referred : Chronological Paras 
(1971) AIR 1971 SC 40 (V 58) = 

1971 Lab IC 8, Union of India v. 

J. N. Sinha ^ 12 
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1971 


(1970) AIR 1970 SC 150 (V 57) = 
(1970) 1 SCR 457, Kraipak v. Union 
of India 

(1968) 1968 Jab LJ 125 = 1967 
MPL] 941, Raghuvans Prasad v. 

__ Mahendra Sing 

(1968) 1968 Jab Lf 1100 = 1968 
MPLJ 776, Bir Govind Singh v. 

-~ Chief Municipal Officer 

(1965) AIR 1965 SC 491 (V 52) = 
(1964) 4 SCR 575, University of 
Mysore v. C. D. Govinda Rao 17 

(1965) AIR 1965 SC 895 (V 52) = 
(1965) 1 SCR 970, Raja Buland 
Sugar Co. Ltd.- v. Municipal Board, 


Rampur 

(i968) AIR 1968 SC 1417 (V 50) = 
(1968) Supp 2 SCR 760, Banarsi 
Das v. Cane Commr., Uttar Pra- 


desh f 
(1962) AIR 1962 SC 113 (V 49) = 

(1962) 2 SCR 880, Bhikraj Jai- 

puria v. Union of India 8 
(1962) AIR 1962 Punj 498 (V 49) = 

ILR (1962) 2 Punj 583, Piara 

Singh v. Punjab State 17 
(1957) AIR 1957 SC 912 (V 44) i 

1958 SCR 533, State of U. P, j 

Manbodhan 7 
(1955) AIR 1955 Nag 49 (V 42) = 

ILR (1954) Nag 875 (FB), Kanglu 

Baula Kotwal v. Chief Executive 

Officer, Janpad Sabha, Durg 17 
0955) AIR 1955 Trav-Co 42 (V 42) = 

1954 Ker LT 723, Govinda Panic- 

ker v. K. Balakrishna Marar ` 15 
(1952) AIR 1952 Nag 330 (V 39) = 

ILR (1952) Nag 409, G. D. Kar- 

kare v. T. L. Shevde 17 
(1917) AIR 1917 PC 142 (V 4) = 

1917 AC 170, Montreal Street 

Rly. Co. v. Normandin 
(1916) 1916-1 KB 595 = 85 LJ KB 

630, The King v. Speyer 


< ll 


A. B. Mishra, for Applicant; _M. A. 
Shah, for Opposite Party. 
SHIV DAYAL j.:— This petition 


under Art. 226 of the Constitution seeks a 
suitable writ and directions for remova. of 
respondents Nos. 1 and 2 alleging that they 
have respectively assumed the office of the 
Mayor and that of the Deputy Mayor of 
the Municipal Corporation, Gwalior, in con- 
travention of the provisions of the M. P. 
Municipal Corporation Act, 1956, (herein- 
after called ‘the Act’). The petitioner ‘s a 
taxpayer and resides within the Gwelior 
Municipal Corporation. 7 

2. On March 22, 1969, responcčent 
No. 1 was elected the Mayor of the Cor- 
poration, after the general election held 
in the month of January 1969. He was not 
an elected or selected councillor. By vir- 
tue of Section 23 of the Act his term of 
office was from the date of election wntil 
the first meeting in the next following yzar. 
He was thus to continue as Mayor upto 
March 21, 1970. 
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3. The Corporation summoned a 
meeting to be held on March 20, 1970, for 
electing the Mayor and the Deputy Mayor 
“for the next ensuing year, i.e. March 22, 
1970 to March 21, 1971.” A notice to 
that effect was issued.on March 9, 1970. 
The date and time for polling were fixed 
as March 20, 1970 at 12 mid-day. In this 
meeting which was held on the appointed 
date, i.e., March 20, 1970, respondent No. 
I was elected as the Mayor for the ensuing 
year and respondent No. 2 was elected as 
the Deputy Mayor. At the said meeting 
of the Corporation in which the Mayor 
and the Deputy Mayor were elected as 
aforesaid, respondent No. 1 presided. 


4. Four contentions have been rais- 
ed`in this petition, namely, 

(i) The meeting was held premature, 
in contravention of the law. The elections 
were, therefore, null and void; 

(ii) Respondent No. 1 was disqualified 
inasmuch as arrears of house-tax payable 
to the Corporation were due by him; 

(iii) Respondent No. 1 was not compe- 
tent to and could not preside at the meet- 
ing as he himself was a candidate for the 
election of the Mayor; and 

(iv) Respondent No. 1 was not eligible 
for election to the office of the Mayor as 
he had not ceesed to be the Mayor when 
the election was : ; 


5. Section 28 of the Act reads 
thus:— 

“Sec, 28. Mayor and Deputy Mayor. 
(1) The Corporation shall in accordance 
with the rules framed by Government in 
bey behalf at its first meeting each year 
elect— 

(a) a Mayor from its councillors or 
from other persons residing within the 
limits of the Corporation possessing the 
qualifications for election as councillors 
under Section 15 and not disqualified under 
sub-section (1) of Section 17 or any other 
provisions cf this Act; 

(b) a Deputy Mayor from among its 
councillors; i 
to hold office from the date of election until 
the first meeting in the next following year. 
Explanation— The word ‘year’ in this 
section means a period of twelve months 
commencing from the date of first meeting 
after the general election. 

_ (2) If any vacancy occurs in the office 
of Mayor or Deputy Mayor, the Corpora- 
tion shall as soon as may be after the 
occurrence of such vacancy elect a council- 





lor or a person eligible to be Mayor or 
Deputy Mayor as the case may be to fill 
such vacancy, and the Mayor or Deputy 


Mayor so elected shall continue in office for 
the unexpired terms of his predecessor. 

(8) Every election of the Mayor or a 
Deputy Mayor shall be notified, by the Gov- 
ernment in the Gazette. 

(4) Any councillor or a person, as the 
case may be, who ceases to be Mayor or 
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Deputy Mayor shall be eligible for further 
election to either office. 

(B) The Deputy Mayor may resign his 
office at any time by notice in writing to 
the Mayor and the Mayor may resign his 
office at any time by notice, in writing to 
the Corporation. 

(6) The Mayor who is not a councillor 

‘shall, unless otherwise expressly provided, 
be’ deemed to be a councillor for all pur- 
poses of this Act during the period he holds 
the office of Mayor.” 
In Sub-section (1) of this Section the terms 
of office of the Mayor and that of the De- 
puty Mayor are fixed. The Mayor and the 
Deputy Mayor each holds office from the 
date of his election to the respective office 
until the first meeting in the next following 
year. As made clear in the Explanation 
the word ‘year’ does not mean a calendar 
year or any other known period of twelve 
months, but it means a period of 12 months 
commencing from the date of first meeting 
after the general election. Thus respondent 
No. 1 who was elected on March 22, 1969 
was to hold that office upto March 21, 1970; 
and further until the first meeting held 
after March 21, 1970. A meeting had 
necessarily to be held after March 21, 1970, 
to elect the Mayor and the Deputy Mayor 
for the ensuing year and until that meetin 
respondent No. 1 was to continue to hol 
the office of Mayor and respondent No. 2 
was to continue to hold the office of the 
Deputy Mayor. Sub-section (1) of Sec. 23 
of the Act makes it abundantly clear that 
the meeting for the purposes of election 
will be the first meeting each year. But 
when. read with the Explanation it means 
that the election of the Mayor and the De- 
puty Mayor must be held at the first meet- 
ing to be held after the expiry of twelve 
months computing from the date of the 
first meeting after the general election. Two 
things are clear in this Sub-section: — 


(i) the election must be’ held every 
year, the word ‘year’ being defined as 
above. 

(ii) the election must be held at the 


first meeting every year. . 

In other words. the election to the office of 
Mayor or to the -office of Deputy Mayor 
cannot be held for the ensuing year at the 
last meeting or an ‘earlier meeting of the 
year, It must, therefore, be held that the 


meeting which was held on March 20, 1970, 


was premature. A meeting for the election 
of the Mayor and the Deputy Mayor had to 
be held after March 21, 1970, but not be- 
fore that date. 


6. Now the question is whether the 


elections of the Mayor and the Deputy 
Mayor which were held on March 20, 1970, 
i. e. two days earlier than they could be 
held, were a nullity. It has to be seen 
whether the provision is mandatory or 
directory. It is obvious enough that the 
object of fixing time for the election of the 
Mayor and the Deputy Mayor, as provided 


the Interpretation of’ Statutes 
their Lordships of the Supreme 


A. I. R. 


under Section 23 (1) of the Act, is that the 
Mayor and the Deputy Mayoz will hold the 
respective offices for one yeaz only, but, at 
the same time, there should be no gap be- 
tween the expiry of the term of the outgo- 
ing Mayor and Deputy Mayor and the en- 
tering upon those offices by the new Mayor 
and Deputy Mayor elected fcr the next fol- 
towing Pie To achieve this opie it is 
provided that election must be held at the 
first meeting in the next following year and 
until then the outgoing Mayor and the De- 
puty Mayor shall continue to hold their res- 
pective offices. As stated in Maxwell on` 
quoted by 
Court. in 
Banarsidas v. Cane mmissioner U. P. 
AIR 1963 SC 1417 no rule can. be laid 
down for determining whether the command 
of the statute is imperative with an implied 
nullification for disobedience, or it is direc- 
tory involving no invalidating consequence 
in its disregard. It is stated in Maxwell:— 
“It may, perhaps, be found generally cor- 
rect to say that nullification is the natural 
and usual -consequence of disobedience, but 
the question is in the main governed by 
considerations of convenience ` and justice, 
and when that result would involve general 
inconvenience or injustice to innocent per- 


sons or advantage of those guilty of the neg- 


- lect, without promoting the real : aim and 


object of the enactment, suck an intention is 
not to be attributed to the legislature. The 
whole scope and purpose of the statute 
under consideration must be regarded. The 
general rule is, that an absolute enactment 
must be obeved or fulfilled exactly, but it 
is sufficient if a directory enactment be 
obeyed or fulfilled substantially.” (p. 364). 


7. In 82 Corpus Jaris Secondum 
876 it is stated as follows:— 
“Statutory provisions fixing the time 


for performance of acts may be either man- 
datory or directory, in accordance with the 
legislative intent and will ordinarily be 
held directory where there are no negative 
words restraining the doing of the act after 
the time specified, and no penalty is im- 
posed for delay. On the oher. hand, sta- 
tutory provisions with respect to the time of 
performing an act are to be taken as man- 
datory where consequences attach to the 
failure to comply.” 


8. In State of U. P. v. Manbodhan, 
AIR 1957 SC 912 their Lordships quoted 
with approval a passage from Montreal 
Street Rly. Co. v. Normandin, 1917 AC 170 
= (APR 1917 PC 142), where it was ob- 
served that on the question whether the 
provisions in a statute are directory or im- 
perative: 


“No general rule can be laid down, 
and that in every case the object of the 
statute must be looked at ...... when the 
provisions of a statute relate to the perform- 
ance of a public duty and the case is such 
that to hold null and void ects done in neg- 
lect of this duty would work serious general 
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inconvenience, or injustice to persons who 
have no control over those entrusted with 
the duty, and at the same time would not 
promote the main object of the legislature, 
it has been the practice to hold such_provi- 
sions to be: directory only, the neglect of 
them though punishable, not affecting the 
validity of the acts done.” 

See also, Bhikraj Jaipuria v. Union of India, 
AIR 1962 SC 118 where it has been laid 
down that the question whether a provision 
of law was mandatory or directory has to 
be adjudged in the light of the intention of 
the legislature as disclosed by the object, 
purpose and scope of that law. Their Lord- 
ships reiterated this proposition in AIR 
1963 SC 1417 (supra). Again in Raja Bu- 
land Sugar Co. Ltd. v, Municipal Board 
Rampur, AIR 1965 SC 895 their Lordships 
said as follows:— 

“The question whether a particular 
provision of a statute which on the face of 
it appears mandatory inasmuch as it uses 
the word ‘shall’ as in the present case or 
is merely directory cannot be resolvel by 
laying down any general rule and depends 
upon the facts of each case and for that 
purpose the object of the statute in mzking 
the provision is the determining factor. The 
purpose for which the provision has been 
made and its nature, the intention of the 
legislature in making the provision, the seri- 
ous general incovenience or injustice to per- 
sons resulting from whether the provision is 
read one way or the other, the relation of 
the particular provision to other provisions 
dealing with the same subject and other 
considerations which may arise on the facts 
of a particular case including the language 
of the provisions, have all to be. taken into 
account in arriving at the conclusion whe- 
ther a particular provision is mandator, or 
directory.” 

Judged by these tests we are clearly. of the 
view that Section 23 (1) of the Act is direc- 
tory and that there was substantial compli- 
ance with the provisions of that Section 
when the meeting was held on March 20, 
1970. The reasons are: (i) The meeting 
was held only two days before it coulc be 


held according to the provisions of sub-sec- . 


tion (1) of Section 28 of the Act; (ii) The 
meeting was not held very much in advance 
and in fact it was intended to be the last 
meeting of the year; (iii) The notice of the 
meeting clearly specified that a Mayor and 
a Deputy Mayor would be elected for the 
ensuing year; (iv) It is nobody’s case that 
in consequence of the election held on 
March 20, 1970, either- the Mayor or the 
Deputy Mayor entered upon his office be- 
fore the first meeting in the next following 
year and (v) Above all, it is not the peti- 
tioner’s grievance that the elections were 
deliberately held two days premature with 
the object of depriving some one to parti- 
cipate in the elections. To put it differsnt- 
ly, if the meeting were held after March 21, 
1970, then also the Mayor and the Deputy 
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Mayor would have assumed their respec- 
tive offices after that date.. Therefore, the 
assumption of office was not premature. A 
similar question arose in Raghuvans Prasad 
v. Mahendrasingh, 1968 Ja LJ 125 = 


.1967 MPLJ 941 in regard to the construc- 


tion of Section 48 (2) (b) of the M. P. 
Minicale Act, 1961, where i 
ed: — ` 

“Even if the time-limit condition is re- 

garded as imperative, its non-compliance 
can be excused when the authority compe- 
tent to convene a meeting for the purpose 
of electing new President and Vice-Presi= . 
dent does not convene the meeting within 
the prescribed time.” 
In that case the meeting was not called 
within the prescribed time, but was called 
after the expiry of such time. Another 
Division Bench in Bir Govind Singh v. Chief 
Municipal Officer, 1968 Jab LJ 1100 agree- 
ing with the conclusion in Raghuvans Pra- 
sad’s case, 1968 Jab LJ 125 = 1967 MPL] 
941 (supra) added:— : 

“We think the tre reason to be, not 
that the performance of a mandatory provi- 
sion is excusable, but that the provision as 
to time is, as we have shown directory.” 

; 9. As shown above, in the present 
case although the meeting was held at least 
two days before it could have been held, 
nullification will not be the consequence of 
disobedience. For the reason we have al- 
ready stated, the first contention is rejected. 


10. Shri M. A. Shah, learned coun- 
sel for the respondents further relied on 
Section 51 of the Act which reads thus:— 


“Section 51— Vacancies etc. not to 
invalidate proceedings:— 
No‘ act or proceeding of the Corpora- 


. tion or of any Committee appointed under 


this Act, shall be questioned on account of 
any vacancy in the membership or any de- 
fect in the election or qualification of the 
Mayor, Deputy Mayor,. presiding authority, 
any councillor or member thereof, or any 
defect or irregularity, in any such act or 
proceeding not affecting the merits of the 
case. 


In our opinion that Section is enacted for 
the ponin of “acts” and “proceedings” 
of the Corporation when there is any 
vacancy in the membership or any defect in 
the election or qualification of the Mayor, 
Deputy Mayor, presiding authority ete. in 
any such act or proceeding which defect - 
does not affect the merits of the case. The 
object and purpose of this Section primarily 
is that an act or proceeding of the Corpora- 
tion will not be held as invalid merely be- 
cause it can be shown subsequently that 
there was any vacancy in the membership 
or that there had been some defect in the 
election of the Mayor or the Deputy Mayor 
etc. In the present case what the peti- 
tioner- challenges is not merely any act or 
proceeding of the Corporation but the very 
election of the Mayor and the Deputy 
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Mayor. In our opinicn, it is not necessary 
to probe deeper into this question, so far as 
the present case is concerned. 

11. We shall now advert to the 
second contention. ‘According to the peti- 
tioner, there were arrears of property tax 
due by the respondent No. Í. He was, 
therefore, disqualified under Section 17 (1) 
G) which reads as follows:— 

“Sec. 17— General disqualifications for 
becoming a councillor— 

(1) No person shall be a Councillor, 
who i 

(a) ossa 

(i) has any tax or dues, payable to 

tae Corporation, standing against his name 
for a period exceeding one year.” 
The petitioner filed a certified copy of the 
till of arrears of ranor tax and house-tax 
(Annexure ‘A’) and also demand notices (An- 
cexures B & ‘C’). In the return filed by 
respondent No. 1 he has stated that he had 
already obtained a ‘no dues certificate’ 
from the Corporation. Moreover, the ob- 
jection to his nomination was not made 
within the prescribed time. A copy of the 
minutes of the meeting has been filed. It 
seems to us that these are disputed ques- 
tions of fact which are involved and on 
them will depend the decision of this con- 
tention. Those questions can be properly 
tried in an election petition. We do not 
propose to go into the question whether 
cbjection to the nomination filed by res- 
pondent No. 1 was taken within the pres- 
cribed time. That again is a question of 
fact and it is not necessary to enter into that 
question for the purposes of this writ peti- 
tion, So also the question whether the 
respondent No. 1 had really any tax or dues 
payable to the Corporation standing against 
his name for the period exceeding one year, 
i a contested question of fact, It is not 
necessary to go into that question for the 
purposes of the present case. 


12. The third contention must also 
be rejected. -The provisions of law are clear 
and unqualified. Section 38 of the Act 
reads as follows:— 

Sec. 33— Chairman of the meeting— 

(1) At the meeting of the Corporation 
-he Mayor, if present, shall preside. 


(2) If the Mayor is absent from a 
meeting of the Corporation, the Deputy 
Mayor shall preside. : 

(3) If both the Mayor and Deputy 


- Mayor are absent from the meeting of the 
‘Sorporation, the members present _ shall 
choose one. of their members to preside. 

(4) In the case of an equality of votes 
the person presiding at the meeting shall 
have a casting vote. 

Now since respondent No. 1 who was the 
Mayor on March 20, 1970, when the impugn- 
ed meeting was held, it was he alone who 
could preside and no other person could 
preside when the Mayor was present. There 
is no other provision apart from Section 88. 
Jt was strenuously argued that when the 
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respondent No. 1 was to preside and he 
had also to decide all objections to the nomi- 
nation papers raised, it was contrary to the 
principles of natural justice as respondent 
No. 1 could not be the judge of his own 
cause. There can be no doubt that the 
principles of natural justice required that the 
presding officer if he himself was “the 
candidate to the election” could not decide 
objections raised to his ` own nomination. 
The legal maxim is nemo debet esse judex 
in propria cause. But as pointed out above 
it was not permissible for any one else to 
preside without viclating the statutory pro- 
visions. The aim of the principles of- 
natural justice is as to secure justice or to 
prevent miscarriage of justice, but the 
rules of natural justice cannot override the 
statutory provisions; they can only operate 
in areas not covered by any law validly 
made, Mr. Justice Hegde succinctly said 
in Union of India v. J. N. Sinha, AIR 1971 
SC 40, following the observations in Kraipak 
v. Union of India, AIR 1970 SC 150 as 
follows:— 


“The aim of rules of natural justice is 
to secure justice or to put it negatively to 
prevent miscarriage of justice. These rules 
can operate only in areas not covered by 
any law validly made. In other words they 
do not supplant the law but supplement 
it.” 


it. 
It was further observed:— 

“It is true that if a statutory provision 
can be read consistently with the principles 
of natural justice, the Courts should do so 
because it must be presumed that the legis- 
lature and the statutory authorities intend 
to act in accordance with the principles of 
natural justice. But if on the other hand, a 
statutory provision either specifically or by 
necessary implication excludes the applica- 
tion of any or all the rules of principles of 
natural justice then the Court cannot ignore 
the mandate of the legislature of the statu- 
tory authority and read inte the concerned 
provision the principles of natural justice.” 

13. Before we leave this point we 
must observe that the rule of natural jus- 
tice invoked by the petitioner dnd the sta- 
tutory provisions are not in conflict with 
each other. The reason will become clear 
when we deal with the fourth contention, 
where we are going to hold that a person! 
who is the Mayor for the time being is not 
eligible for further election, Thérefore, be- 
fore the Mayor can be eligible for further 
election he has to cease to be the Mayor, 
and as soon as he ceases to be the Mayor 
he cannot preside by virtue of Section 83 
of the Act; he cannot then scrutinise the 
nomination papers nor decide the objections 
to such papers. Rule 6 of the Madhya Pra- 
desh Corporation (Mayor and Deputy Mayor 
Election) Rules, 1962, reads thus:— 

“G. Scrutiny of nominations— (1) The 
presiding authority shall examine the nomi- 
nation papers at the meeting before the 


‘time fixed for the election after giving the 
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councillors present at the meeting all rearon- 
able facilities for examining them and de- 
cide all objections which may be made“ to 
any nomination. 

(2) The presiding authority may ei-her 
on such objections or on his own motion, 
and after such summary inquiry, if any as 
he thinks necessary, reject a nominacion 
paper on any of the following grounds, 
namely:— . 

(a) that the signature of the candidate, 

roposer or seconder is not genuine or has 
eon obtained by fraud, or 

(b) that the councillor has subscribed, 
whether as proposer or seconder, the ncmi- 
nation paper of more than one person for 
the same office. i 

(8) The presiding authority shall en- 
dorse on each nomination paper his decizion 
either accepting or rejecting it and if the 
nomination paper is rejected he shall re- 
cord in writing a brief statement of his 
reasons for rejecting. 


(4) The decision of the presiding autho- 
rity shall be final.” 

The expression “presiding authority” is de- 
fined in Rule 2 (d) of the Rules as under:-— 

“(d) “Presiding authority” means 

(i) in the case of first meeting after 
the general election called under sub-zec- 
tion (1) of Section 28, the Revenue Cnm- 
missioner; 

(ii) in the case of first meeting caled 

after every subsequent election under sub- 
section (1) of Section 28 the outgcing 
Mayor.” 
The “outgoing Mayor” is one who continues 
to be the Mayor until the first meeting in 
the next following year. He ceases to be 
the Mayor immediately after the election of 
the new Mayor but not before it. But 
where the Mayor seeks to be elected for 
the next ensuing year he has first to cease 
to be the Mayor before the election. There- 
fore, the situation of a conflict between the 
rules of natural justice and the provisions 
contained in Section 88 of the Act will not 
arise. ; 

14, The petitioners fourth conten- 
tion is that respondent No. 1 without ceas- 
ing to be the Mayor became a candidate 


for further election to that office and this 
he could not do. He was not eligible as 
he had not ceased to be the Mayor. In 


our opinion, this contention must be accept- 
ed. As enacted in sub-section (4) of Sec- 
tion 28 of the Act the Mayor, whether he 
is a councillor or is deemed to-be a coun- 
cillor by virtue of sub-section (6), has to 
cease to be the Mayor so as to be e ie 
for further election to that office. So Img 
as he continues in that office he is not 2H- 
gible for further election to that office. In 
the present case respondent No. 1 sousht 
further election to the office of Mayor on 
March 20, 1970, on which date he was ad- 
mittedly the Mayor; he had not resigned. 
He was, therefore, ineligible for the election 
and his election must be nullified. 


Rajendar Singh v. N. K. Shejwalker (Shiv Dayal J.) [Prs. 18-17] 


-cepted. 


M. P. 258 


15. Learned counsel appearing for 
respondent No. 1 contended that the elec- 
tion of respondeat No. 1 should not be nul- 
lified because he did not assume office of 
the Mayor before the expiry of his term 
i.e. before the frst meeting in the next en- 
suing year. This contention can not be ac- 
If the respondent No. 1 was not 
eligible on the date he was elected,’ the 
election is a nullity. See Govinda Panicker 
ve K. Balakrishna Marar, AIR 1955 Trav-Ca 


16. The election of respondent 
No. 1 was challenged on all the above four 
grounds, while the election of respondent 
No. 2 was challenged on the first ground, 
the other grounds arə inapplicable to his 
case, Since we have rejected the first con- 
tention, the election of respondent No. 2 
cannot be quashed. 


17. It remains to deal with the ob- 
jection raised by respondent .No. 1 that this 
Court would not issue any writ when the 
petitioner has an alternative remedy by way 
of an election petition under Section 441 of 
the M. P. Municipal Corporation Act, 1956, 
= to this, the law may be recapitulated 

us:— : 


(i) A writ of qua warranto is issued 
when a person usurps a public office or is 
otherwise unfit to hold it. The alleged 
usurper is called A to show or prove his 
authority to hold the same. If he is unable 
to show or prove such an authority he can 
be ousted and restrained from functioning 
in the office, which he has unlawfully usurp- 
ed and intruded into or is unlawfully hold. 
ing. This writ is an old judicial remedy 
against an occupier or usurper of a subs- 
tantive public office, franchise or liberty. 

Gi) The essential conditions for issu- 
ance of a writ of quo warranto in respect of 
an office are:— 

(a) the office must be public; 

(b) the office must have been created 
by the Constitution or by Statute; 

(c) the office must be of a substantive. 
character; and 

(d) the occupier of office must not be 
legally qualified to hold or to remain in 
that office or must not have been appointed 
in accordance with law. 

(iii) The existence of an alternative, 
adequate or suitable remedy is per se not 
an absolute bar to a writ of quo warranto 
being issued. This Court is generally reluc- 
tant to issue that writ against the successful 
candidate in respect of an elective office. 
When there is such an alternative remedy 
to deal with the conduct of an election, a 
writ of quo warranto may be displaced, and 
the election may be challenged in the man- 
ner laid down by the statute. However, 
that is merely a material circumstance to 
be taken into account having regard to the 
facts of each case. 

(iv) It is incontestable that this Court 
has, under Article 226 of the Constitution, 
power to determine the validity of an im- 
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pugned election in a proceeding for a writ 
oi.quo warranto or other suitable writ or 
direction. Therefore, notwithstanding the 
provisions for an alternative remedy, ie. by 
way of an election petition, this Court has 
the discretion to issue a writ of quo warran- 
to. 

(v) The existence of an alternative re- 
medy does not bar the jurisdiction of this 
Court to issue a writ of quo warranto, al- 
though in appropriate cases quo warranto 
may be refused on the ground of existence 
of an alternative remedy. 


(vi) The discretion whether to grant or 
to refuse a writ of quo warranto has to be 
exercised in accordance with sound judicial 
principles. 

(vii) Where an election is held in 
breach of imperative provisions of the law 
so that the. election is not an election in 
the eye of law, this Court would not refuse 
to issue a writ of quo warranto. 

(viii) A quo warranto will not be issu- 
ed in a case of mere irregularity which can 
be cured. 

(ix) In proceedings for a writ of quo 
warranto the petitioner does not seek to en- 
force any right of his own as such, nor 
complains of any non-performance of any 
duty towards him. It is the right of the 
respondent to hold the office which is in 
question. The test to be applied is whe- 
ther there has been a usurper of an office of 
.a public aature and substantive in charac- 
ter. - ‘ . 
These propositions find support in a 
aurnber of reported decisions, some of which 
may be cited here. The University of 
Mysore v. C. D. Govinda Rao, AIR 1965 
SC 491: The King v. Speyer, 1916-1 KB 
505; G. D. Karkare v. T. L. Shevde, AIR 
1952 Nag 330; Kanglu Baula Kotwal v. 
Chief Executive Officer Janpad Sabha, 
Durg, AIR 1955 Nag 49 (FB); and Piara 
Singh v. The Punjab State, ILR (1962) 2 
Punj 583 = (AIR 1962 Punj 498). See 
also 11 Halsbury (Simonds) 145. As res- 
pondent No. 1 was not eligible for the ‘elec- 
tion patently, we feel compelled to issue a 
writ of quo warranto. 

18. It has to be mentioned that 
there was no inordinate delay in the filing 
of this petition althou! it came up for 
hearing after undue delay. 

19. This petition is partly allowed. 
it is held that respondent No, 1 was not 
eligible for election to the office of the 
Mayor on March 20, 1970, when he was.so 
elected, and that his election was in breach 
of imperative provisions of law. His elec- 
tion is quashed as it was no election in the 
eye of law. His assumption of office of the 
Mayor for the next following year, in conse- 
quence of that election, amounted to usur- 
pation of office. The respondent No. 1 is 
restrained from acting as the Mayor on the 
basis of his election held in the meeting of 
March 20, 1970. This petition is dismissed 
so far as respondent No. 2 is concerned. In 


State v. Khoda Bhai (FB) 
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the circumstances of the case we direct that 
the parties shall bear their own costs. Se- 
curity amount shall be refunded to the peti- 
tioner. 


Petition partly allowed. 
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FULL BENCH 
(INDORE BENCH) 
P. V. DIXIT, C. J, K. L. PANDEY AND 
N. M. GOLWALKAR, JJ. 

State of Madhya Pradesh, Applicant v. 
Khoda Bhai Lallubhai Patel and others, 
Non-Applicants. 

Civil Revn. No. 356 of 1965, D/- 26- 
8-1968, from order of D. B. Karhade, Civil 
J., Ist Class, Mandsaur, D/- 7-4-1965. 

Civil P. C. (1908), S. 9 — Sales Tax 
— Refund — A suit for declaration that 
the Sales Tax imposed being in violation of 
Art. 301 is illegal and for refund of-the tax 
collected, is maintainable — Even if the 
plaintiff has already obtained such a decla- 
ration from the High Court under Art. 226 
of the Constitution, the maintainability of 
the suit for refund is not affected in apy 


way. (X-Ref.— Sales Tax — M. B. Sales 
Tax Act (30 of 1950), S. 17). AIR 1969 SC 
78, Foll, (Paras 4, 5) 


Cases Referred: Chronological 
(1969) AIR 1969 SC 78 (V 56) = 
Civil Appeals Nos. 260-263, D/- 
5-4-1968, Dhulabhai v. State of . 
Madhya Pradesh 8, 4 
(1964) AIR 1964 SC 1006 (V 51) = ` 
(1964) 6 SCR 261, State of Ma- 7 
dhya Pradesh v. Bhailal Bhai 1 
(1964) First Appeal No. 68 of 1961, 
D/- 16-12-1964 (Madh Pra, Indore 
Bench), State of Madhya Pradesh 
__v, Dhulabhai 
(1960) 1960 MPL] 601 = 1960 Jab 
LJ 656, Bhailal Bhai v. State of 
Madhya Pradesh 1, 4 


_ K. K. Dubey, Govt. Advocate, for Ap- 
plicant, C. M. Mehta, for Non-Applicants. 


ORDER:— In this revision petition 
which has come up before us on a refer- 
ence made by one of us the question 
raised is whether the non-applicants suit 
for refund of sales tax on tobacco recover- 
ed from them under the Madhya Bharat 
Sales Tax Act, 1950, is maintainable. The 
levy of the tax of which refund is sought 
by the non-applicants was declared by this - 
Court to be illegal as offending Article 301 
of the Constitution in Bhailal Bhai v. State 
of Madhya Pradesh, 1960 MPLJ 601. The 
decision of this Court was later confirmed 
on this point in State of M. P. v. Bhailal 
Bhai, (1964) 6 SCR 261 = (AIR 1964 SC 
1006). The  plaintiff-non-applicants con- 
tend that the tax was ilepally collected 
from them being against the constitutional 
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prohibition in Article 801 and they are, 
therefore, entitled to get back the amount 
paid by them. 

2. Before the Civil Judge, Class I, 
Mandsaur, who is trying the suit an obec- 
tion was raised on behalf of the State on 
the authority of a Division Bench decision 
of this Court in State of M. P. v. Dhula- 
bhai, First Appeal No. 68 of 1961, D/- 
16-12-1964 (Madh Pra — Indore Bench) 
that the plaintiffs’ suit was not maintain- 
able. In Dhulabhai’s case (supra) the 
plaintiff who had not taken recourse to 
the provisions of Article 226 of the Con- 
stitution for challenging the validity of the 
sales tax on tobacco imposed on them 


under the Madhya Bharat Sales Tax Act, 
1950, filed a suit for challenging the lega- 
lity of the imposition and prayed for a re- 


fund of the tax paid by them on the ground 
that it was illegally collected from them in 
violation of Article 801. The Division 
Bench held that the suit was not maintein- 
able. The learned Civil Judge, Mandseur, 
distinguished the decision of the Division 
Bench in Dhulabhai’s case (supra) by >b- 
serving that the plaintiff in that case had 
not challenged in this Court by an applica- 
tion under Article 226 of the Constitution 
the validity of the sales tax recovered from 
them. He held that the suit of the n0- 
applicants was maintainable. 


3. After the making of this reber- 
ence an appeal was preferred to che 
Supreme Court by Dhulabhai and others 
against the decision of the Division Bench 
in First Appeal No. 68 of 1961 (Madh Fra) 
(supra). That appeal was decided by he 
Supreme Court on 5th April, 1968 Dhrla- 
bhai v. State of Madhya Pradesh, C vil 
Appeals Nos. 260-268 of 1967 in AIR 1£69 
SC 78 holding that the suit filed by Dhvla- 
bhai and others was maintainable. One of 
the propositions which the Supreme Cozrt 


has laid down in the case Dhulabhai v. 
State of M. P. (supra) is:— 
“Challenge to the provisions of “he 


particular Act as ultra vires cannot be 
brought before Tribunals constituted under 
Act. Even the High Court cannot go into 
that question on a revision or referer:ce 
from the decision of the Tribunals. 

When a provision is already declared 
unconstitutional or the constitutionality of 
any provision is to be challenged, a sait 
is open. A writ of Certiorari may inclcde 
a direction for refund if the claim is clear- 
ly within time prescribed by the Limitation 
Act but it is not compulsory remedy to 
replace a suit.” 

4. Following the decision of the 
Supreme Court in Civil Appeals Nos. 260- 
268, D/- 5-41968 = (reported in AIR 
1969 SC 78) (supra), it must be held in 
this case that the suit filed by the non- 
applicants for the refund of the tax on the 
ground that it was illegally collected from 
them being against the prohibition contain- 
ed in Article 301 of the Constitution is 
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maintainable. It is true that the appellants 
in Supreme Court Civil Appeals Nos. 260- 
968 of 1967 had not resorted to Art. 226 
of the Constitution for holleagne the lega- 
lity of the sales tax imposed on them under 
the Madhya Bharat Sales Tax Act, 1950, 
whereas in the present case the non-appli- 
cants successfully challenged in this Court 
the validity of the sales tax on tobacco 
(1960 MPL] 601). But that does not make 
any difference to the applicability of the 
decision of the Supreme Court in Civil 
Appeals Nos. 260-263 of 1967, D/- 5-4- 
1968 = (reported in AIR 1969 SC 78) 
(supra) in the present case. 


5. For these reasons, we are of; 
opinion that the learned Civil odes reach-| 
ed the right conclusion in holding that | 
non-applicants’ suit was maintainable. The 
petition is, therefore, dismissed. In thel 
circumstances: of the case, we leave the: 
parties to bear their own costs. l 

Petition dismissed. 
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BISHAMBHAR DAYAL, C. J., 
S. P. BHARGAVA, J. 

Harnarayan, Appellant v. Tulsiram and 
others, Respondents. 

Letters Patent Appeal No. 5 of 1968, 
D/- 2-7-1971, from Judgment of T. C. Shri- 
vastava, J., in Misc. Appeal No. 149 of 
1967, D/- 8-1-1967. 

Houses and Rents — Madhya Pradesb 
Accommodation Control Act (8 of 1961), 
S. 2 (1) — Exception — “Any person” ——~ 
The exception excluding certain persons 
from the category of tenants is necessarily 
with regard to persons who were previous- 
ly tenants but against whom a decree of 
ejectment had been passed, and such ten- 
ants are not entitled to protection even if 
the decree of ejectment is a compromise 
decree. (Paras 2 and 8) 

A. R. Choubey, for Appellant; T C. 
Naik, for Respondents. 

BISHAMBHAR DAYAL, C. J :— 
Patent Appeal by 


AND 


This is a Letters 
Harnarayan. He had taken a cinema 
building on sub-lease on 9-4-1958 at 


Rs. 500/- per month. However, the build- 
ing was requisitioned by the Collector on 
11-6-1960 .and was later released in favour 
of the appellant when the landlord filed a 
suit on 5-5-1961 for his eéjectment. On 
80-12-1961 the M. P. Accommodation Con- 
trol Act, 1961 came into force. The suit, 
however, continued to be contested and 
ultimately on 28-9-1964 there was a com- 
promise between the parties and it was 
agreed that the appel ant would remain in 
possession of the building for a year and 
would thereafter vacate it; and if he does 
not vacate, the decree would be executed 
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for his ejectment. The relevant words of 
the compromise may be quoted: 


“Defendant No. 5 shall be a tenant at 
the monthly rate of Rs. 500/- for a year. 
The plaintiffs shall be entitled to execute 
their decree for possession of the building 
and machinery -with articles attached in the 
aforesaid list at the close of one -year, 
ie., 27-9-1965.” é 
This compromise was accepted by the 
Court and on 6-10-1964 a decree was pass- 
ed in terms of the compromise. The ap- 
pellant did not vacate the’ building as agreed 
and on 10-6-1966 the landlord filed an 
execution application. for ejectment of the 
tenant. The appellant objected to his 
ejectment on the oe that the compro- 
mise created a fresh lease in his favour and 
his tenancy was protected by the 'M. P. 
Accommodation Control Act, 1961 and 
therefore he could not be ejected unless 
one of the conditions mentioned in -the Act 
had been fulfilled. e objection was re- 
jected by the executing court, holding that 
it could not go behind the decree, -and 
therefore it proceeded with. the execution. 
A Miscellaneous First Appeal was filed in 
this Court and a learned Single Judge dis- 


missed the same. Hence this Letters Pa- 
tent Appeal. 
2. After hearing the learned coun- 


sel we are of opinion that the decision of 
the Court below is correct. We need not 
go into all the questions that have been 


[Prs. 1-4] Harnarayan v. Tulsiram (Bishambhar Dayal C. F.) 
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defined and at the end. of the definition 
there is an exception added which is as 
follows:— 
`~ “But shall not include any person 
against whom any order or decree for evic- 
tion has been made,” 
The position therefore is that even if the 
appelant had become a tenant by virtue of 
e compromise dated 28-9-1964, yet on 
6-10-1964 a decree for his ejectment had 
been passed. He therefore ceased to be a 
tenant within the. meaning of the Act and 


_is thus not entitled to any protection .there- 


under, 


3. Learned counsel for the appel- 
lant contended that this exception would 
not apply to him because he had become 
a tenant on 28-9-1964 and -this exception 
applied only to a person who was not a 
tenant .against whom a decree had been 
passed. We are unable to agree with this 
contention. The exception must necessarily 
be with regard to persons who were ten- 
ants previously but against whom a decree 
for ejectment had been passed. The words 
“any decree” in the section are wide enough 


to cover this compromise decree. 


4, We are therefore satisfied that 
after the passing of this decree the appel- 
lant cannot take advantage of the provi- 
sions of the M. P. Accommodation Control 
Act, 1961. Consequently this appeal is 
dismissed with costs. Counsel’s fee Rs. 50/- 
or according to certificate whichever be 


raised by learned counsel for the appellant. less, 

Suffice it to say that under Section 2 (i) of Appeal dismissed. 

the Madhya Pradesh Accommodation Con- : 

trol Act, 1961 the word ‘tenant’ has béen ———~ f 
END 
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and Orders — Madras High Court (Origi- 
nal Side) Rules, O. 7, R. 5 (Jan) 42 
— O. 26, R. 10 — Crop Valuation Ex- 
pert’s report— Admissibility and eviden- 
tiary value of (Apr) 198A 
— O. 88, R. 10—See Ibid. S, 151 
l (Nov) 463 
—— O. 33, R. 12—See Ibid, S. 151 

(Nov) 463 
——O. 33, R. 13— See Ibid, S, 151 

(Nov) 463 
—— 0O. 83, R. 14—See Ibid, S. 151 

(Nov) 463 
——O. 41, R. 33— Decree against several 
persons — Appeal by one — Power of ap- 
pellate Court to modify decree in favour 
of non-appealing parties (June) 286 


Companies Act (i of 1986), S. 153— Scope 
—Company can take notice of any trust 
brought to its notice otherwise than b 

entry in register of members (June) 293 
-—S. 446—If a suit is instituted without 
leave defect cannot be cured by obtain. 
ing leave subsequently (July) 311 
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Constitution of India, Art. 12 — See Ibid, 
Art, 226 i (July) 315 
——Art. 14—See 
(1) Madras Eleċtricity Supply Under- 
takings (Acquisition) Act (1954), 
Pre.. (Aug) 358C 
(2) Madras Urban Land Tax Act (1968), 
S6 (Feb) 61 (¥B) 
—-—Art. 19 (1) (£) 
© See (1) Ibid, Sch, 7, List 2, Entry 42 
(Aug) 358A 
(2) Madras Electricity Supply Under- 
takings (Acquisition) Act (1954), 
Pre. S (Aug) 3858C 
(8) Madras Urban Land Tax Act (1966), 
S.6 (Feb) 61 (FB) 
——Art, 19 (1) (f)—See Hindu Law — 
Religious endowment (Jan) 1A (BB) 
——Art. 30 (1)—Right of minority com- 
munity to establish and administer edu- 
cational institutions of their choice in- 
cludes right to admit students of their 
choice (Nov) 440A 
——Art, 30 (1)—Government regulation 
throwing minority community students 
in general competition with other com- 
munity students whether ultra vires 


(Nov) 440B 
~—— Art, 81 (2)—See 
(1) Ibid, Sch. 7, List 2, Entry 42 


(Aug) 358A’ 


(2) Madras Electricity Supply Under- 
takings (Acquisition) Act (1954), 
Pre, (Aug) 358C 
——Art, 226—See Rice Milling Industry 
(Regulation) Act (1958), S. 5 (4) ; 
(May) 2458 
—— Art, 226 —Prohibition—Other remedy 
open — When no bar—Taxation case 
(Mar) 155A 
~ Art. 226(1A) — “Cause of action”— 
Meaning —Impact of a proposal to assess 
for tax is cause of action in part 
(Mar) 155B 
-——Art. 226—Exiitence of other remedy 
is a maiter to be taken note of 


(Apr) 170G 
——Art, 226—Rule nisi — When can be 
issued (May) 2457 


~—— Art. 226~ Grant of permit for starting 
new rice mill—Existing rice mill owner 
has locus standi to challenge fresh permit 
(May) 245K 

—— Art. 226—Mandamus can be claimed 
for return of stock recovered in a search 
made in contravention of imperative pro- 
cedure as to calling of witnesses 
i (June) 275 

——Arts, 226 and 12 — A Co-operative 
Spinning Mills registered under Madras 


Gonstitution of India (contd.) , 
Co-operative Societies Act (53 of 1961), 
not being a statutory body, does not come 
within ‘other authorities’ in Art. 12 
(July) 315 
——Art. 226—Grant of permit for new 
rice mill process adopted by quasi judi- 
cial authority tair and reasonable—High 
Court will not interfere (Oct) 402B 
——Art. 226 — Petitioner aggrieved by 
people visiting Cinema house assembling 
in front of his shop cannot ask for manda- 
mus directing licensing authority already 
in seisin of tae matter to forbear from 
renewing licence for Cinema .theatre i 
' (Oct) 430 
—— Art. 226—State Warehousing Corpo. 
ration established under S. 18 of Act 58 
of 1962, order by, removing employee is 
amenable to writ jurisdiction 
(Oct) 481A 
-——Art, 226 — Order itself expressly 
stating that appellate authority had agreed 
with order — Applicability of rule of ex- 
haustion of alternative remedy of appeal 
(Oct) 431B 
——Art. 226—Management can appoint 
independent person, outside Management’s 
activities, to ` conduct domestic enquiry 
into charges against employee 
(Nov) 434B 
——Art. 254 — See Madras Electricity 
Supply. Undertakings (Acquisition) Act 
(1954), Pre. (Aug) 858D 
——Art. 299 (1) — Contracts ‘between 
Government and other persons — Formal 
document—Necessity (Jan) 28D 
——Art. 299 (1) — Contracts between 
Government and other party — Article 
does not contemplate implied contract 
(Jan) 28E 
——Art. 299 (1)~ A valid concluded con- 
tract comes into existence even on com- 
munication of acceptance of tender by 
authority empowered to enter’ into con- 
tract (Sep) 898A 
— Arts. 809, 810—Reversion of govern- 
ment servant—Reversion subsequently de- 
clared illegal—Servant applying for leave 
without pay not entitled to claim salary 
for period of leave (Apr) 202A 
—— Arts, 809, 310—Reversion of govern- 
ment servant—Servant challenging rever- 
sion as illegal and absenting from duty 
during pendency of, suit—He is entitled 
to salary for period of absence on decla. 
ration of his-reversion illegal | 
i i ` (Apr) 202B 
——Art. 310—See ibid, Art. 309 
, (Apr) 2024,B 
~——Art. 311—Pending disciplinary pro- 
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Constitution of India (contd.) 
ceedings delinquent promoted ‘to higòer 
post—Actual enquiry not held — Final 
order of reversion passed after long 
period not sustainable (Apr) 170A 
——Art. 311—Disciplinary proceediags 
—Delay in—Lapse of seven years without 
acceptable explanation may lead to con- 
clusion that entire proceedings were 
dropped $ (Apr) 170B 
—-Sch, VII, List I, Entry 38—See Mad- 
ras Electricity Supply Undertakings (Ac- 
quisition) Act (1954), Pre. (Aug) 353D 
——Sch. VII, List J, Entry 52 and ‘ListII, 
Entry 24 — Though Entry 24 of List II 
would include rice ‘milling industry,.sech 
industry can well be subject of Entry 52 
of List. I-—Rice Milling Industry (Regula- 
tion) Act is not beyond competence of 
Parliament (May) 245G 
—- Sch. VII, List I, Entry.24—See ikid, 
Sch. VII, List 1, Entry 52 (May) 245G 
—-Sch. VII, List Ii, Entry 42—See also 
Madras Electricity Supply Undertakings 
{Acquisition) Act (1954), Pre. 
(Aug) '&58C,D 
——Sch, VIL, List II, Entry 42—Electri- 
cal Undertaking as a going .concern is 
property within Entry 42° (Aug) 353A 
— Sch. VII, List II, Entry, 42 — Acqai- 
sition or requisitioning implies statutory 
compulsion—Absence of word “compul- 
sory” in Entry 42 not material 
(Aug) 358B 
Sch. VII, List I, Entry 49—See Mad- 
ras Urban Land Tax Act (1966), S. 6 
(Feb) 61 (KB) 


Contract Act (9 of 1872), S. 2—Acceptance 
of tender for supply of articles by State 
authority empowered in that behalf — 
Valid and enforceable contract comes 
into existence (May) 221A 
——S, 2 (h) (d)—Government accepting 
tender for supply of goods—Tenderér >y 
terms of tender notice accepting to swp- 
ply goods at specified rates as and-wh:n 
ordered — Whether there is concludzd 
contract (May) 221B 
——Ss. 4, 5—Communication, -acceptance 
and revocation of proposals — Contract 
when concluded (Jan) 28B 
` ——S. 5—See also ibid, S. 4 (Jan) 2&B 
——S. 5 — Revocation of proposal — 
Auction sale—Bidder when can withdrew 
from bid (Jan) 2A 
‘S. 10—Authority competent to enter 
into contract accepting tender for supply 
of goods by agreeing to purchase goods 
specified during contract period— Conci- 
tion that authority may not purchase any 








- on sale price recited in deed 


Contract Act (contd,) 
of the specified: goods not fatal to the 
concluded contract (Sep) 393B 
——S, 31 — Auction sale of leasehold 
rights in Government forest — Auction 
sale notice:containing number of terms 
and conditions ~ Contract held not con- 
tingent : (Jan) 28G 
—— 5, 128—Surety—Liability to pay not 
deferred until creditor exhausts his re- 
‘medies against principal debtor 

(July) 321 
——S, 151—Goods ‘damaged by ‘fire in 
Railway transit—Consignment booked at 
Railway risk — Onus sis on Railway to 
show that they took all reasonable care 

4 ; (Feb) 53A 

—S. 196— Power of attorney agent after 
death of principal continuing to hold 
himself out assuch agent —Action ratified 
by legal representatives of deceased prin. 
‘cipal—Agent should be deemed to ‘have 
acted within limits of this ‘authority 

(Nov) 434A 


CO-OPERATIVE SOCIETIES 


—Madras Co-operativa Societies Act (53 of 
4964), Pre.— See Constitution of India, 
Art, 226 (July) 315 
——S. 8—See ibid, S. 71 (Aug) 348A 
——S. 71—Powers under S. 71 exercis- 
able by Registrar validly conferred on 
Deputy Registrar—He becomes Registrar 
for exercise of those powers (Aug) 343A 
——S. 96 (4) — Appellate ‘authority has 
power of remand (Aug) 343G 





COURT. FEES AND SUITS 
VALUATIONS 


—Madras Court-fees and Suits Valuation 
Act (44 of 1958), S. 7 — See-Ibid S. 40 (1) 
(Sep) 380A 
——S. 8 —-Counter-claim — Suit for re- 
demption and possession — Defendant’s 
claim for improvements—Not a counter- 
claim (May) 215 
——Ss. 40 (1) and 7 —Suit to cancel sale 
deed— Court-fee payable on market value 
of ‘property as on date of plaint and not 
(Sep) 380A 
——S, 40 (1) — Instruments dealing with 
property of money value whether decrees 
or sale deeds are treated alike (Sep) 380B 
— S, 69—See Civil P. C. (1908), S. 151 
` i (Dec) 490 
—S, 70—Case not falling under S. 70— 
Refund of Court. fee — Whether permis- 
sible (Mar) 136 


— 
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Criminal Procedure Code (5 of 4898). 
5. 99-A— Power of Government to declare 
certain publication forfeited and to issue 
search warrants—Absence of mention of 
grounds of opinion in order of forfeiture 
is fatal to its validity (Nov) 448 (FB) 
— 5.103 — See Constitution of India, 
Art. 226 (Jun) 275 
—S. 417 (8)— See Ibid, S. 481 (Apr) 169 
—S, 422—See*bid, S. 431 (Apr) 169 
— S, 423—See Ibid, S. 431 (Apr) 169 
— 5S. 428 (1) (b) — Appellate ‘Court 
cannot remand case only for passing 
proper sentence (Jan) 41 
——Ss, 481, 417 (3), 422 and 423 — On 
death of complainant his appeal under 
S. 417 (8) does not abate (Apr) 169 
—___-S. 488 — Lunacy of petitioner — 


Lunacy Act (1912) does not override 
S. 488 (Mar) 149 
Deed — Construction — Dharmadayam 


inam shown in inam extract as “Kazi 
inam permanent, confirmed free till 
rendering of Kazi service? and marked 
“to be confirmed as inam attached to 
mosque” (Dec) 481 


Divorce Act (4 of 1869), S. 20— Confirma. 
tion of decree by High Court when pro- 
per , (Jan) 27 CFB) 


EDUCATION 


—Madras University Act (7 of 1923), Ss. 16 
and 29 (as amended in 1966)—Chapter 19 
and S, 11 of the Statutes are valid not- 
withstanding their retrospectivity 


(Jul) 822 
—S, 29 —See Ibid, S. 16 (Jul) $22 


—Madras University (Amendment) Act (2 
Of 1966), S. 54 A—See Education—Madras 
University Act (7 of 1923) (as amended in 
1966), S. 16 (Jul) 322 
— S. 56—See Education — Madras Uni. 
versity Act (7 of 1923) (as amended in 
1966), S. 16 (July) 322 


—Madras University Statutes, Chap. 19, 
Part C, S, 11 — See Education — Madras 
University Act (7 of 1923) (as amended 
in 1966), S. 16 (July) $22 


Electricity (Supply) Amendment Act (30 
of 1968), S. 60-A — Limitation provision 
is applicable only if amount due to State 
Government is vested in State Electricity 
Board (July) 309 


Emergency Risks (Factories) Insurance Act 
(63 of 1982), S. 1 (8)—Proceedings for de- 
termination of unpaid premium and its 


Emergency Risks (Factories) Insuranco 
Act (contd.) 
recovery taken after expiry of Act are not 
saved by S. 1 (3) (Nov) 4425 
—S, 5 (4)—See Ibid, S. 11 (Nov) 442A 
— Ss, ll and 5 (4) — Determination by 
Central Government under S. 11 of amount 
of premium not paid can be made even 
before conviction under S. 5 (4) for non- 
payment (Nov) 4424 
Estate Duty Act (84 of 1958), Ss. 5,6 — 
Levy of estate duty — Value of jewellery 
that passed on death of deceased — Deter- 
mination of — Onus (Feb) 574, 
——.5. 5 — Levy of estate duty—Value of 
estate that passed or deemed to have pas- 
sed on death of deceased — Determina- 
tion (Feb) 57B 
--—S, 6—See Ibid, S. 5 (Feb) 574 
—S. 64 — Reference to High Court — 
Finding cf fact given by Tribunal arriv- 
ed at after considering all facts and rely- 
ing on various relevant circumstances — 
High Court will not interfere (Feb) 57C 
— S. 78 (3)—Assessee under liability to 
pay duty must prove his bona fides as to 
permission sought to repatriate assets in 
foreign country (July) 314 
Evidence Act (1 of 1872), S. 3— Motive — 
Importance of (Apr) 194G 
——Ss. 8 and 14 — Preparation and in- 
tention to commit offence — Admissibi. 


lity (Apr) 194B 
— S, 14—See Ibid, S. 8 (Apr) 194B 
—-S. 85—Voters’ list—Entries in— Value 
of (June) 282: 
—S, 45 — See Civil P, C. (1908), O. 26, 
R. 10 (Apr) 198A. 
— Ss. 50 and 114—Marriage—Presump- 
tion (July) 3380B8 


——S, 64—Document executed by more 
than one person—Refusal of execution by 
some of executants—Effect (June) 280B 
—S, 65 (a) — Secondary evidence of 
existence, condition or contents of a 
document when can be given (Dec) 471 
——S,. 66—See Ibid, S. 65 (a) (Dec) 471 
——Ss, 101-104 — See Limitation Act 
(1908), S. 19 Oct 425. 
——S5, 114—See Ibid, S. 50 (July) 330B 
——S, 114 (g)—Consignment damaged by 
fire on way — Railway not showing that 
they took all reasonable care of goods — 
Presumption under S. 114 (g) applies 


(Feb) 58C 
——S. 115 — See also Civil P. C. (1908), 
O. 8, R. 2 (Mar) 150C. 


—S, 115—Estoppel by representation— 
Proceedings for eviction of tenant under 
Rent Control Act — Tenant’s failure io 
plead want of notice uncer S. 106, T, P. 
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Evidence Act (contd.) 
Act — In absence of plea, if parties went 
to trial and invited judgment based on 
subsequent change of law, parties caanot 
raise that plea for first time in revision 
(Mar) 50D 
-—S. 115—Doctrine of approbation and 
reprobation—Applicability (Aug) 568C 
——S.122— Protection of communications 
by husband and wife—Principle of privi- 
lege—Proof of communication by third 
person (Apr) 194 
-— 5. ]23—Suit for injunction restrain- 
ing Madras Government from diverting 
water flowing into plaintiff’s tank-— Ior- 
respondence between Madras and Travan- 
core Governments regarding construction 
of dam—Privilege (Dec) 468 


General Clauses Act (10 of 1897), S. 6—See 
Emergency Risks (Factories) Insurance 
Act (1962), S. 1 (3) (Nov) 442B 
~— S. 14—See Motor Vehicles Act (1939), 
S. 68 (2) (j) (Jan) 87A 


HIGH COURT RULES AND ORDERS 


— Madras High Court 

Rules, O. 7. R. 5—Civi 
O. 28, R. 3—Leave to defend suit granted 
— Plaintiff can file application to record 
compromise (Jax) 42 


(Original Side) 
1 P. C. (1908 


Hindu Adoptions and Maintenance Act (78 
of 1958), S. 18_See T. P. Act (1882), £..52 
(Sep) 871B 
Hindu Law— Adoption — Both wives of 
adoptive father participating in adop-ion 
ceremony senior wife becomes adoptive 
mother for tracing line of succession 
f (June) 282D 
~~ Alienation—Alienation by copa-:ce- 
ner of his undivided share—Subseqrent 
alienation by alienee of same property to 
another—Right of alienee’s alienee to sue 
for general partition (Apr) 174A 
——Custom—Marriage—Nadars in Udu- 
malpet Taluk—Custom preventing second 
marriage while first marriage is subsist- 
ing even if established cannot have fcree 
of law (July) 850A 
-——-Debts — Partition between father and 
son—Liability of son’s share at partition 
for discharge of pre-partition family debts 
(Sep) 371E 
——Husband purchasing property in 
name of wife with intention to make her 
owner of that property — Subsequent 
change of intention of husband would not 
divest wife of title acquired by her 
(Sep) 370 


Hindu Law (contd.) 
—— Joint family — Power of father to- 
convey joint family property to pay off 
antecedent dekts (June) 303B. 
— Joint family—FPartition — Giving of 
notice demanding partition on behalf of 
a minor coparcener effects severance in. 
status not from date of decision of Court 
but from date of expression of such inten- 
tion (Sep) 371C. 
—Joint family — Power of Karta to 
alienate family properties for discharge 
of family debts (Sep) 371 
——Partition—See Stamp Duty—Stamp 
Act (1899) (May) 210 (SB): 
—Religious Endowment— See also 
(1) Civil P. C. (1908), 5,92 (Tune) 278 
(2) Madras Hindu Religious Endow- 
ments Act (1959), S. 6 (20) 
(Oct) 405B: 
Religious endowment — Dharma. 
kartha in South India — Nature of office, 
pointed out (Jan) 1A {FB} 
——Religious endowment — Dharma. 
kartha — Devolution of office—Rules of ~ 
Rule in 1872.73 Ind App. Supp. Vol. 47— 
Does not apply (Jan) 1C (RB). 
——Religious and Charitable endowments 
—Dedication to idol— Hindu Law relat- 
ing to secular gifts not applicable 
(May) 258A 
~——Suecession—“Brother”—Male issues. 
of a woman by different husbands to 
whom she is validly married not “bro. 
thers” (Apr) 204B. 
——Succession — Mitakshara school — 
Propinquity in blood takes precedence 
over religious efficacy (Apr) 204C 
——tTrust to constitute a trust — Mere- 
word of mouth is su‘ficient (Jun) 262A. 
-~—Trust — To constitute a valid trust 
founder need not provide a line of de- 
volution (Jun) 262B. 
——Trust—In absence of provision for a. 
line of devolution of trust by its founder, 
his heir can constitute joint trusteeship- 
with another family member (Jun) 262C 
——Widow — Maintenance—Quantum— 
Determination (Jun) 282B. 


Hindu Marriage Act (25 of 1955), S. 7-A — 
Inserted by S, 2 of Madras Act 21 of 1967 
— Validation of marriages in certain. 
forms celebrated pricr to Act (Jul) 330: 


Hindu Succession Act (30 of 1956), S. 14(1). 
—Widow becoming absolute owner under 
— Her subsequent marriage will not for- 
feit her right to hold deceased husband’s 
property (Nov) 458 
Sch. Class 1] — Explanation — See. 
Hindu Law—Succession—‘“Brother” 
(Apr) 2048. 








X 
A0 
“Hindu Widows’ Re-marriage Act (18 of 
1856), S. 2 — See also Hindu Succession 
-Act (1956), S. 14 -(1) (Nov) 453 
— Ss. 2 and 5 — Widow remarriage — 
Fiction of her civil death —Scope of' 


Apr) 204A 
——S§, 5—See Ibid, S. 2 (Apr) 204A 
HOUSES AND RENTS 


— Wadras Buildings (Lease and Rent Con. 
trol) Act (18 02:1980), S. 2 (&)—High Court 
«directing principal District Munsif ‘to 
transfer some of the petitions for eviction 
for disposal by Additional District 
_Munsif—Effect of order | (Aug) 368A 
——S. 2 (3)—Power conferred on District 
‘Munsif ‘to -act as Controller cannot be 
exercised ‘by Additional District Munsif 

_ (Aug) 868B 
——S, 8 (10) (c)— Occupation —‘Owner 
‘residing in'a-portion of house off and on 
-and most of time keeping it locked-‘Whe. 
sther occupation -> (Aug) 342 
—— 8S. 10 — ‘Landlord ‘only . recovering 
‘gent from sub.tenants ‘inducted in pie. 
«mises by'tenant in contravention of Jease 
conditions ‘and not throwir'g out tenant 


«or sub-tenant from ‘premises —‘S.'10 has’ 


no application (Oct) 422B 
3, 10—An order for eviction on anti- 
«cipatory default in payment.of rent can- 
_ not be-sustained (Oct) 428 
——S, 10 (8) (a) (iii)—Landlord occiupy- 
“ing another non.residential building ‘of 
‘his own for his ‘business— That landlord 
«desires to expand his own ‘business is no 
reason to evict tenant (Apr) 163A 
———S. 10 (8) (b) —-Religious, charitable, 
educational institutions need not be 
‘public institutions (Aug) 354A 
—— S, 10 (3) (b) — Requirement of pre- 
anises should befor the purpose of institu- 
tion and it need not befor- occupation of 
institution itself (Aug) .354B 
—_—§, 25 — ‘Révisional ‘authority canxet 
re-assess evidence on record and disturb 
-finding of fact of appellate authority 
(Dec) 479 
—WMadrss Buildirgs (Lease snd Rent 
Control) Rules, 1984, R. 32 — Time limit 
-for impleading deceased party’s L. Ks.— 
Provision not :applicable to -proceedings 
in execution of eviction order . 
(Jul) 310A 


—Madras City Tenants Protection Act 
{3 of 1822), S. 7-A — Section not con- 
strolled by provisions of S.7 (Dec) 475 
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Income.tax Act (44 of 4922), S. 10 (2) : 
(xv)—Business expenditure—Hindu joint 
family — Remuneration of Karta for 
managing family business can be deduct- 
ed as expenditure ` (Feb) 52 


Income-tax Act (48 of 1961}, S. 256 (2)— 
High Court cannot direct Tribunal to 
state the case and refer question sought 
to be raised before it for first time 
(Apr) 192A 
——5. 256 (2)—Tribunal not determining 
as to which part of escaped income was 
due to deliberate suppression and which 
due to accidental omissions— No error of 
Iaw — Tribunal cannot be directed to 
refer question to High Court, (Apr) 192B 
Industrial Disputes Act (44 of 41947), 
S. 383A—Labour Court exercising jurisdic- 
tion under `S. 33A—Powers of ' 
(Nov) 434C 
Interpretation of Statutés—See also 
(1) Education—Madras University Act 
(9928), S. 16 (July) 322 
(2) Sales Tax—Bombay Sales Tax Act 
(1959), S. 19 (3) (Mar) 155C 
— Grammatical sense iof words should 
be:adhered to (Apr) 168B 
——Qbjects ‘and reasons of Statute—Use 
for ascertaining object which Jegislature 
had ‘in mind (May) 245C 
— Statutory fiction has to be: limited to 
its purpose (July) 310B 
—— Jurisdiction conferred on authority 
by statute implies all powers necessary 
or incidental to effective exercise of juris- 
diction ` (Aug) 348B 
Land Acquisition Act (4 of 1894), S.-23.(2) 
and (1) (iv)—Solatium— Damage awarded 
for injurious affection within S. 23 (1) (iv) 
—No solatium can be granted ; 
(May) 213 


——-S, 28—See also ibid, S. 54 
(May) 236C 
——S, 28—Property not let out at time of 
acquisition — Valuation of -property on 
basis of rental system not proper 
i ; (May) :236A 
— S. 28—Interest on excess compensa- 
tion — It is part cf compensation.award- 
ed for deprivation of property 
(May) 236B 
——Ss.'54 and 28 — Interest on excess 
compensation — Has to be specifically 
claimed and Court. fee paid thereon 
. (May) 2386C 


Limitation Act (9 of 1908), S. 19 — Mere 
acknowledgement of execution of promis- 
sory note cannot amount to admission of 
subsisting liability (Oct) 425 
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Limitation Act, 1908 (contd.) 
—— Art, 30—Suit against carrier for in- 
jury to goods—Computation of period — 
elevant date (Jan) 34B 
——Ari. 134 (b)—Suit for recovery of 
properties belonging to Hindu Religious 
‘Endowment transferred to a third party 
—Suit can be filed within 12 years from 
date of death or rémioval of alienating 
amanager (May) £58C 
——Ari. 181 — See Civil P. C. (1908). 
S, 151 _ (Nov) 463 
—— Art, 182 (5)—Execution petition filed 
‘for impleading even one out of three kegal 
representatives of deceased Judgment- 
Debtor is in accordance with law 
(June) 277 


Limitation Act (36 of 1963). Art. 14—See 
®lectricity (Supply) Amendment Act 
{1966), S. 60A (July) 809 
——Art. 15 — See Electricity (Supply) 
Amendment Act (1966), S. 60A 

(July) 309 
+—Arts. 64 and 65—Mohammadan 2xe- 
cuting gift deedin favour of minor grand- 
édaughter—Donor delivering possession 
to minor represented by himself as her 
guardian—Possession held was advzrse 
to donor. H S (Apr) 184B 
—— art. 65— See ibid, Art, 64 

(Apr) 184B 


Gunaay Act (4 of 1912) S, 15—See Ci: mi- 
mal P. C. (1898), S. 488 (Mar) 149 
——Ss. 60 (2) and 82(2)-— Death of lunatic 
— Effect on Court’s jurisdiction 


(May) 216 
—-S, 82 (2)—See ibid, S. 60 (2) 

(May) 216 
——-S. 90 — See Criminal P. C. (1&8), 
3, 488 (Mar) 149 


Madras Buildings (Lease and Rent Control) 
Act (48 of 4960) 
See under Houses and Rents. 


Madras Buildings (Lease and Rent Contzol) 
‘Rules, 1961 : 
See under Houses and Rents. 


Madras City Tenants Protection Act (3 of 
1922) 
See under Houses and Rents. 


Madras Civil Courts Act (3 of 1878), S. 4.A 
— See Houses and Rents—Madras Build- 
ings (Lease and Rent Control) Act (1950), 
S. 2 (3) (Aug) 368B 
Madras Co-operative Societies Act (58 of 

4961) a 

See Co-operative Societies, - i 
Madras Court-fees and Suits Waluation 
` Bot (44 of 4985) 

See under Court-fees and Suits Valna- 
tions. 
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Madras Cultivating Tenants Protestion Act 
(25 of 1955) 
See under Tenancy Laws. 


Madras Electricity Supply Dodertakings 
(Acquisition) Act (29 of 1954), Pre.— The 
Act empowering Gcvernment to compul- 
sorily acquire electrical undertaking does 
not violate Arts, 19 /1) (£), 31 (2) and 14 
(Aug) 358C 
——Pre, — Whether variance of Madras 
Act (29 of 1954) :with Central Acts 9 of 
1910 and 32 of 1959 falls within purview 
of Art, 254 of the Censtitution 

(Aug) 858D 


Madras Estates (Abolition and Conversion 
into Ryotwari) Act (26 of 1948) 
See under Tenancy Laws, 


Madras Forest Act (5 of 1882), S. 66—See 
‘Madras Revenue Recovery Act (1864), 
S. 52 (Jan) 28F 


Madras General Sales Tax Act (1 of 1959) 
See under Sales Tax. 


Madras High Court (Original Side) Rules 
See under High Court Rules and Orders 


Madras Hindu Religious and Chari- 

table Endowments Aot (19 of 1951), S. 20— 

Suit by interim trustee to recover trust 

properties in possession of stranger—Re- 

lief can be graniedto him (May) 258D 

~— S. 98 - See Civil P. C. (1908), S. 9 

(May) 253B 

Madras Hindu Religious and Charitable 

Endowments Act (22 of 1988), S. 6 (17) and 

(18) — See Ibid, S. 6 (20) (Oct) 405B 

——§. 6 (20) — Presence of idols not an 

essential requisite of temple — It must 

however be dedicated to, or for benefit of 

Hindu community or a section thereof or 

used by it as of right (Oct) 405A 

——S. 6 (20) — Installation and conse- 

cration of idols with ceremonies like 

pran-pratishta is net a sine qua non for 
public religious worship (Oct) 405B 

——Ss, 45 (1), 47 — Appointment of Exe- 

cutive Officer for religious institution is 

illegal in absence of notice to hereditary 

trustee (June) 295 

——S. 47—See Ibid, 5.45 (1) (June) 295 

——S. 64— See Ibid, 5. 6 (20) (Oct) 405B 

Madras Inams (Assessment) Act (40 of 
1956) 

See under Tenancy Laws. 

Madras Inams Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 
41963) i 
See under Tenancy Laws. - 

Madras Land Reforms (Fixation of Ceiling 
on Land) Act (58 of 4961) 

See under Tenancy Laws. 
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Madras Mining Manual. Chap. V — Rules 
under — State’s right to minerals undez 
soil (Dec) 483 


Madras Motor Vebicles Rules, R. 147 
Proviso 2—See Motor Vehicles Act (1939). 
S. 68 (2) (i) (Jan) 87A 
——R. 148.A — See Motor Vehicles Act 
(1989), 5. 68 (2) (j) (Jan) 374 


Madras Paddy and Rice Daalees’ (Licsnsind 
and Regulation) Order, 1966, Cl. 14 (3)— 
See Constitution of India, Art. 226 

(Jun) 275 


Madras Panchayats Ast (85 of 1958) 
See under Panchayats 


Madras. Public Trasts (Regulation of 
Administration of Agricultural Lsuds) 
Aot (87 of 1964) 

See under Tenancy Laws. 


Madras Requisitioning and Acquisition of 
Immovable Property Act (42 of 1956}, S.3 
—Acquisition of agricultural lands — 
Compensation — Multiple to be adopted 
for capitalising income varies accordinz 
to nature of land (Jun) 2974 


S. 8 — Acquisition of agricultural 
lands—Solatium — Claimant not entitled 
to (Jun) 297B 
——S, 8 — Interest on compensation 
— Claimant is entitled to interest even ia 
absence of specific provision (Jun) 297C 


' Madras Revenue Recovery Act (2 of 1864) 
8. 52—Madras Forest Act (5 of 1882), S. 65 
— Auction sale of leasehold rights ia 
Government forest — Withdrawal c£ 
bid by highest bidder before confirma. 
tion of bid—Contract found not enforce- 
able — No statutory rule whereunder 
money could be claimed by Government 

(Jan) 28F 


Madras University Act (7 of 19238), 
See under Education. 


Madras University (Amendment) Act (2 o? 
4986) 
See under Education. 


Madras University Statutes 
See under Education. 


Madras Urbar Land Tax Act (42 of 19663, 
S, 5—See Ibid, S. 6 (Feb) 61 (RB) 
-— Ss. 6 and 5 — Act, though within 
Entry 49 of List II, S. 6 violates Arts, 19 
and 14 of Constitution (Feb) 61 (FE) 


Mahommedan Law — Gift of immovable 
property in favour of minor—It is not open 
to donor to curtail powers of legal guar- 
dian (Jan) 444 
~—— Gift to minor—Transfer of possession 

(Apr) 1844 





Subject Index, A. I. R. 1971 Madras 


Motor Vehicles Act (4 of 1939), S. 81 — 
See Ibid, S. 96 (Aug) 347 
——- S. 68 (2) (j), Rules under Rr. 147 Proviso 
2 and 148A (Madras)—Return of memoran- 
dum of appeal and extension of time for 
production of certified copy of impugned 
order—Power of Tribunal (Jan) 87A. 
——S.95 (1) Proviso (ii) — Contract of 
employment — Person hiring lorry for 
carrying goods and accompanying goods. 

(Oct) 415 
——S. 95 (2) (as amended in 1956) — 
Liability of Insurance Company— Limit 
of, is with reference to Vehicle involved 
in accident (Mar) 148A (FB) 
——S, 96 —Liability of insurer in respect 
of third party risks when ceases 

(Aug) 347 
Negotiable Instruments Act (26 of 1884), 
S.4 read with Para, (2) of S. 5 — Docu- 
ment containing prcvision that stated 
amount is payable only after certain. 
number of years — Document is promis- 
sory note (Jun) 290A, 
—S, 78—Suit by holder of promissory 
note defendani’s plea of discharge by 
payment to person other than holder 

(Dec) 496 


PANCHAYATS 


—Madras Panchayats Act (85 of 1958), 
S. 12 (1)—See ibid, S. 19 (Aug) 35% 
——S. 17 (1)—See ibid, S. 19 (Aug) 353 
—S. 19— Elected member of Panchayat 
cannot serve Panchayat as seon as Coun- 
cil itself has ceased to exist (Aug) 358 
—-S. 170—Madras Village Panchayats 
Act (10 of 1920), S. 107—- Does not apply 
to suits for salary (Jan) 26 (£B) 


Partnership Act (9 of 1982), S. 4 -- See 
Sales Tax— Bombay Sales Tax Act (1959), 
S. 19 (3) (Mar) 155C 


Penal Code (45 of 1860), S. 40—See Evi- 
dence Act (1872), S. & (Apr) 194C 
—S. 95— See Prevention of Food Adul- 
teration Act (1954), S. 17 (Jan) 40C 
—— S. 300—Mutder—Evidence and proof 
—Held, there-was sufficient evidence that 
murder was committed only by accused 
(Apr) 194D 

——S. 302—See also : bid, S. $25 
(June) 259 
—S, 302—Sentence—Brutal and grue- 
some murders of brcther, his wife and 
their five children committed at one time 

—Sentence of death held proper 
(Apr) 194E 
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Penal Code (contd.) saat 
— Ss. 325 and 302 — Death of victim 
cannot be said to be a result of asphyxia 
«caused by throttling where he survives for 
24 hours after the incident in a fit physi- 
al condition to talk and eat (June) 259 
Presidency Towns Insolvency Act (3 of 
909), S. 17—See Companies Act (1£56), 
3S, 446 (July) 311 
Pravention of Food Adulteration Aot (37 
of 195%), S.17—Offence under — Gom- 
plaint must first be against company 

(Jan) 40A 
——S, 17—Offence under—Adultera-ion 
megligible—Section 95, Penal Code will 
apply (Jan) 40C 
S. 17 (1) —Employee (sole accused) 
being “in charge of the company for con- 
duct of the business” not clear—He is 
entitled to benefit of doubt (Jan) 40B 
Provincial insolvency Act (5 of 1920), 5.28 
-—See Companies Act (1956), S. 446 

(July) 311 
—-~S, 28—Doctrine of relation back — 
Acknowledgement of liability as to debt 
or mortgage by insolvent during pencen- 
ey of adjudication proceedings 

(Dec) 485 


Railways Act (9 of 1890), S. 72 (old) — 
Responsibility of railway for goods con- 
signed at railway risk is that of a bailee 
(Feb) 58B 
—S. 74 — “Railway risk rate” and 
“Owner’s risk rate’—Existence of — nus 
(Jan) 34C 
——S, 82A—Railway servant traveling 
iby train from place of his work to Station 
of his residence with duty pass while he 
is not on duty - (Dec) 488 
Registration Act (18 of 4908), S. 17 (2) ‘vi) 
{as amended in 1929)—Words “Subject- 
matter of the suit’—Not the same thing 
as subject-matter of plaint or subject- 
matter of dispute (Apr) 182A 
——S, 35 (8) (a) does not prevent rezis- 
tration of document in respect of execu- 
tants not denying execution (June) 250A 
Religious Endowment—See Tenancy Laws 
— Madras Land Reforms (Fixation of 
Ceiling on Land) Act (1961), S. 6 
(Dec) 472 
Rice Milling Industry (Regulation) Act (21 
of 1958), Pre, — See also Constitution of 
India, Sch. VII, List I, Entry 52 





(May) 245G 
——Preamble— Expediency and purpose 
of Act (May) 245A 
—-Pre, —‘‘Industry” — Interpretations 
of (May) 245F 


~-S, 2 — Declaration as to expedieacy 
that Union should take rice. milling in- 


Rice Miliing Industry (Reg.) Act (contd.) 
dustry under controi—Declaration is not 
subjective opinion of Parliament not 
open to scrutiny by courts (May) 245D 
Grant of permit for new mill 
expressly on ground that grantees had in- 
curred expenditure in construction and 
machinery for establishment of rice mill 
— Ground held, not relevant (May) 245H 
—S.5 (4) — “Due regard” — It means 
attention to circumstances in balancing 
coasideration for grant (May) 245B 
——S. 5 (4)—Granting permit to establish 
a new rice mill — Duty of Licensing 
Authority (Oct) 402A 
——S, 5 (£ (a) and (b) — Grant of permit 
for new mili—Refusal of—Grounds for 

f (May) 245L 
S. 5 (4) (b) — ‘Locality’ — It should 
be so construed as to include area which 
is sought to be served by proposed rice- 
mill (May) 2451 


— s. 5 — 





SALES TAX 


—Bombay Sales Tax Asi (54 of 1959), S. 18 
—See Ibid, S. 19 (8) (Mar) 155C 
—-Ss. 19 (8) and 18 — Liability of firms 
— Association of persons after dissolu. 
tion cannot be assessed (Mar) 155C 
—8S, 33—Notice under — When can be 
validly issued (Mar) 155D 


—Madras General Sales Tax Act (4 of 
4959), S. 16 (1)—See Ibid, S. 34 ' 
(Mar) 187B 
—S, 34 — Revisional powers of Board 
— Board cannot make best judgment or 
original assessment (Mar) 137A 
——Ss, 34 and 16 (1) — Escaped turnover 
— Period of limitation under S. 16 (1) for 
taxing such turnover — Applies to order 
sought to be passed by Board under S. 34 
(Mar) 187B 


Specific Relief Act (47 of 1968), S, 38 — 
Joint Well — Partition — Right to water 
cannot be dissociated from land — In. 
fringement of right can be prohibited by 
injunction (May) 230 
Stamp Act (2 of 1899) 

See under Stamp Duty 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 2 (22)—See 

(1) Negotiable Instruments’ Act (1881), 
S. 4 read with Para (2) of S. 5 

(June) 290A 
(2) Ibid, Sch. I, Art, 49 (fune) 290B 
——S, 2 (15)—Instrument of partition of 
coparcenary properties also showing re. 
lease of certain item by one sharer ip 
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Stamp Duty—Stamp Act (contd.) 
favour of another — Does not per se con- 
vert instrument into one of release 

(May) 210 (6B) 
—S, 85 — See also Ibid, Sch. I, Art. 49 
(b) (June) 290B 
——S, 35—Insufiiciently stamped pronote 
given in respect of antecedent debt — 
Creditor can sue on the debt (June) 290C 
Sch. I, Art. 49 (b) — Promissory note, 
payable on demand whether will fall 
under clause (b) of Art.49 (June) 290B 





Succession Ket (39 of 4925), S. 214 (1) (bì) 
— Legal representative need not produce 
succession certificate to continue execu- 
tion initiated by deceased decree.holder 
: (Oct) 419 
Tamil Nadu Act 
See under Madras Act. 


TENANCY LAWS 


—Madras Cultivating Tenants Protection 
Aot (25 of 4985), S. 3 (4) (a) — Parties agi- 
tating their claims for ryotwari patta be- 
fore Settlement Officer under Madras 
Inams Abolition Act (26 of 1968)—Can- 
not preclude Revenue Court from dispos- 
ing of application for eviction and decid- 
ing question of ownership incidentally 
(Oct) 418A 
—S. 4 (B)—The tenancy agreement may 
be express or implied (Oct) 413E 
—Madras Estates (Abolition and Conver. 
sion into Ryotwari) Act (26 of 1948), S. 15 
— Suit filed by a quondam landholder for 
realisation of rent--Maintainability 
(Dec) 474E 
—S, 18 (4)— Word ‘building’ in S. 18 (4 
includes adjacent site also (Dec) 4744, 
—MWadras Inams (Assessment) Act (40 cf 
4956), S. 3 (2) (a) — See also Tenancy 
Laws—Madras Inams Estates (Abolition 
and Conversion into Ryotwari) Act (1968), 
S. 3 (a) ; (Aug) 355D 
——5, 3 (2) (a)—-Absence of provision for 
service of personal notice does not invali- 
date procedure prescribed by S. 3 (2) (a) 
(Aug) 3554. 
——S. 3 (2) (a)— Fixation of assessment 
rates is not invalid merely because ulti- 
mate resort to Civil Court against Reve. 
nue decisions fixing rates is not provided 
for in the Act (Aug) 355B 
-—S. 3 (4) (as introduced by Madras Act 
15 of 1968) — Retrospective levy is not 
invalid and unreasonable (Aug) 355G 
—Madras Inams Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 
4963}, S. 2 (9)—Nature of tenure as an 
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Tenancy Laws — Madras Inams Estates 
(Bbolition and Conversion into Ryotwariy- 
Act (contd.) 

inam is not changed by enfranchisement 

(Sep) 385 

——5, 3 (a)—Section 3 (a) did not repeal 

the Madras Inams (Assessment) Act, 1956 

(Aug) 355D 

— Madras Land Reforms (Fixation o? Ceil— 

ing on Land} Act (58 of 1961), S. 3 (28) — 

Words “limited owner” include only per-. 

sons holding land for their liie with 

powers of alienation and not any life in-- 
terest (Nov) 488A. 

— S. 5—Proof of dedication of property” 

to trust— Written document not necessary 

(Dec) 472 

——S, 18—Does not contemplate acqui- 

sition only of partial interest in property 

like “limited estate” known to English 

law (Nov) 458% 

—S. 21 (1) (a)—Acquisition of property 

by family after death of intermittent life: 

interest holder under a settlement deed 
cannot be included in ceiling area under 

this section (Nov) 456 

——S. 22—Transfer of immovable pro. 

perty made by executor of will in pur- 

suance of agreement to sell executed by 
testator— Cannot be said to be one defeat- 

ing provisions of Act (Sep) 400 

——S. 60—Cultivating tenant’s ceiling. 

area’ includes even lands owned by a per-- 

son but not cultivated by him (Sep) 384 

—S, 60— For fixing cultivating tenants. 

ceiling area, holdings in hands of other 

members of tenant’s family cannot be- 

taken into account (Oct) 417 

—Maéras Public Trusts (Regulation of 

Administration of Agricultural Lands) Act. 

(57 of 1961}, S. 8—See ibid, S. 24 (8) 

- (Dec) 467 
o=—S§, 24 (8) — Construction — Contract 
providing for payment of higher rent than. 
fair rent (Dec) 467 


Tort—Negligence — Carrier — Consign- 
ment by railway at railway risk— Goods 
damaged on way by fire — Railway not. 
establishing that they took all reasonable 
care— Principle of res ipsa loquitur ap- 
plies (Feb) 58D 
Transfer of Property Act (4 of 1882), S. 5 
—See also ibid, S. 53A (Apr) 182B 
—--S. 5 — Property — Property is incor- 
poreal —Bundle of rights and obligations: 
if could be property (Jan) 1B (EB) 
S. 51— Claim for improvements—Can. 
be made not only by first transferee but 
by his representative. in-interest also 

(Jan) 44B 
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T, P, Act (contd.) 
Ss. 51 and 108 (i) and (h) —- Eviction 
for default in payment of rent— Tenant is 
not entitled to value of crop standing at 
time of delivery— Principle under sections 
not applicable—Standing crop is not ':m- 
provements’ (Apr) 198B 
——S, 52—Suit by Hindu wife claiming 
Maintenance against her husband on 
ground that he was suffering from leprosy 
and for declaring it a charge on his share 
of family properties cannot be said to be 
collusive merely because husband who 
was largely indebted had remained ex 
parte (Sep) 3871B 
—S.53-A— Part performance — Urre- 
gistered compromise decree whether 
family settlement — Doctrine of fart 
performance—Applicability (Apr) 182B 
———-§, 58-A—Part performance — Defen- 
dant found to be in possession of property 
in pursuance of contract of sale 
(Dec) 466 

——S, 106 — See also. Civil P. C, (1908), 
O. 8 BR. 2 (Mar) 1E0C 
—-S. 106—Eviction proceedings under 
Rent Contro] Act—Tenant may plead that 
notice teminating tenancy being defective 
landlord could.not be given any relief — 
But he cannot contend that Rent Control 
Court had no jurisdiction to try petit:on 
because notice was not in conformity 
with S. 106. T, P. Act (Mar) 150B 
——S. 108 (i) and (h)—See Ibid, S. 51 

(Apr) 198B 





Wakf Act (29 of 1952), S. 15 — Power to 
inferefere with possession and manage. 
ment of wakf properties by mutavalli 
not having been conferred on Wakf Board: 
under Act, cannot be exezcised by Board 
(May) 243. 


——S, 48 (4-A) — State Government while- 
disposing of appeal against order of 
removal of Mutavalli acts quasi-judicially: 
—Its order must be a speaking one 

` (Oct) 418- 


Warehousing Corpsration Act (58 of 1952) 
S. 18—See Constitution of india, Art. 226- 
(Oct) 431A. 


Words and Phrases— ‘Collusive transac- 
tion’ and: fraudulent transaction’ — Dis.. 
tinction between set oat by Supreme- 
Courtin AIR 19536 S C 593, Reiterated 
(Sep) 371 


——"Due regard” — See Rice Milling. 
Industry (Regulation) Act (1958), S; 5 (4) 
; (May): 245B. 


——Word “including” — It is normally: 
used to signify that what is eaumerated 
as included is not exhaustive 

(Mar) 148B (FB) 


——- ‘Manufacture’ — Means transforma-. 
tion into differeat commrdity — Produc- 
tion of rice from paddy through rice-mill- 
is maaufacture (May) 245E: 


——‘Property’ meaning of—See T. P. Act: 
(1882), S. 5 (Jan) 1B (FB) 


MADRAS LIST OF CASES OVERRULED; REVERSED AND 
DISSENTED FROM ETC. IN A. L. R. 4974 
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Diss, == Dissented from in; Not F. = Not followed in; Oyer. = Overruled in; 
Revers. == Reversed in. 


#1867) 2 Weir 409—Over. AIR 1971 SC 148 (Jan). 


£1899) ILR 22 Mad 217 = 8 Mad L J 256, Obai 
Goundan v. Ramalinga Ayyar — Over. AI 
1971S C 751 (Apr). 


.{1916) 7 Ind Cas 895=11 Cri L J 536 (Mad), Suba- 
dramma v. Satyaswamy — Diss. ‘AIR 197i 
Punj 132(Mar). 


(1918) ILR 86 Mad 557 = 16 Ind Cas 1002, K. B. 
Manicka Mudaliar y. T. Chinappa Mudaliar— 
Held no longer good law, AIR 1971 All 2974 
(Jun). 


AIR 1914 Mad 834 = ILR 38 Mad $03 (FB), Perta 
- Aiya Ambaiam v, Shanmugha Sundaram — 
Diss. AIR 1971 Ker 88A (FB) (Feb). 


AJR 1919 Mad 1053 =JLR 41 Mad 709, Ismail 
Sait and Sons v. Wilson and Co. — Diss, AIR 
1971 Delhi 120A (May). ` 


-ATR-1920 Mad 316 = ILR 43 Mad 309, Sabapathi 
v. Thandabaroya — Diss. AIR 1971 Ker 1548 
(May). 


AIR 1995 Mad 1234 = ILR 48 Mad 920, Angamu- 
thu Mudaliar v. Ratna Mudaliar — Diss. AIR 
1971 Raj 42A (Feb). 


:A1R 1927 Mad 93 == ILR 50 Mad 121 (FB), Laksk- 
manan Chettiar v. J. S. Kannapar — Held no 
longer good law in view of AIR 1971 J& 
76A (FB) (May). 3 


AIR 1927 Mad €34 = 53 Mad L J 269, Chidamba- 
ram Chettiar v. Subramaniam Chettiar — Diss. 
AIR 1971 Orissa 44 (Feb). 


AIR 1928 Mad 400 = 54 Mad L J 145, Singara v. 
Govindswami — Diss. AIR 1971 Bom 3882 
(Nov). 


AIR 1929 Mad 599 =118 Ind Cas 492, Veera- 
pudayan v. Oganthappudaran — Diss. AIR 
1971 Guj 252B (Oct). 


AIR 1930 Mad 45=57 Mad LJ 357, Brahma. 
nandam v. Secy. of State — Diss. AIR 1971 
Ker 257A (Oct). 


AIR 1933 Mad 325 = 88 Mad LW 268, Bayyia 
Naiko v. Desethi Kurpa — Held no longer 
good Jaw in view of AIR 1959S C 809 as ia- 
terpreted. AIR 1971 Mys 266C (Sep). 


AIR 1934 Mad 692 (2)=67 Mad L J 669, Venkata- 
swamy v. Venkataramana Rao — Diss. AIR 
1971 Ker 221 (July). 


AIR 1985 Mad 101L = 1985 Med WN 788, 
Ramanna v. Manickam — Diss, AIR 1971 Ker 
154B (May). 


AIR 1986 Mad 223 = 1986 Mad WN 127, Kutti- 
krishna Menon v. Purushottaman Nambu- 
diri~Diss, AIR 1971 Orissa 80A (Mar), 


AIR 1987 Mad 431 = 45 Mad L W515, Satyavati 


v. Pallaya—Over. AIR 1971 SC 1070B (June). 


AIR 1942 Mad 881 = (1942) 1 Mad L J 825, Maru. 
gayya Pillai v. Rajagopal Pillai ~- Diss. AIR 
1971 Ali 280A (FB) (June) 


AIR 1947 Mad 347 = I L R (1948) Mad 18 (FB), 
Vasireddi Srimanthu v. D. Venkatappayya ~- 
Diss. AIR 1971 Raj 80A (Jan). 


AIR 1948 Mad 100 = 49 Cri LJ 41 = ILR(1948} 
Mad 279, In re Venkataraman— Over. AIR 
1971 S C 178 (Jan). 


AIR 1949 Mad 582 = (1948) 2 Mad LJ 666, 
Gannu Rao v. Thiagaraja Rao — Diss. AIR 
1971 Bom 231A (July). 


AIR 1950 Mad 214==(1949) 2 Mad L J 639, Butchi 
Ramayya v. Venkata Subbarao — Diss, AIR 
1971 Orissa 127A (May). 


AIR 1952 Mad 45 = ILR (1952) Mad 719, Abboy 
Reddiar v. Collector of Chingleput — Diss. 
AIR 1971 Cal 187 (Mar). 


AIR 1952 Mad 284, Zynab Bi v. Mohd. Ghouse 
Mohideen—Diss. AIR 1971 All 260B (June). 


AIR 1954 Mad 385 = ILR (1955) Mad 356, Nara.» 
yanan Nambudripad v. State of Madras —~ 
Over. AIR 1971 S C 891A (May). 


AIR 1954 Mad 822=:1954 Cri L J 1283, Chaparala 
Krishna Brahman v. Guduru Govardhanaiah 


— Held overruled by AIR 1964 S C 1154 as 
interpreted. AIR 1971 Punj 150 (FB) (Apr). 


AIR 1955 Mad 608 =1955 Cri L J 1365, Public 
Prosecutor v. Annamalai — Over. AIR 1971 
S C 840A (May). 


AIR 1956 Mad 155 = 68 Mad L W 810, Uthaman 


Chettiar v. Thiagaraja Pillai— Held no longer 
good law. AIR 1971 Mad 328 (July). 


(1957)1 Mad LJ 182=ILR (1957) Mad 735, 
Nagamanicka Chettiar v. Nallakanna Servai~m 
Over. AIR 1971 Mad 163A (Apr). 


Madras List of Cases, Overruled, Reversed and Diss. from Etc. (contd.) 


(1957) 2 Mad L J 492 = 70 Mad LW 912, Nat- 
raja Asari v. Balasubramaniam — Over. AIR 
1971 Mad 163A (Apr). 


AIR 1958 Mad 326 = 32 IT R 237, Commr. of 
Income-tax v. Vasantha Mills Ltd. — Over. 
AIR 1971 $C 1861 (July). 


AIR 1958 Mad 624 == 1958 Cri L J 1488, Thcthan 


v. Murugan- Over. AIR 1971 SC 88C (Jan). ` 


AIR 1960 Mad 58 == (1959) 2 Mad L J 479, Nara- 
yanaswami v. Union of India — Not F. AIR 
1971 Madh-Pra 1SLE (June). 


ATR 1960 Mad 169 == 1960 Cri LJ 489. Ranzam- 
mal v. Rama Subharavalu Reddiar — N3t F. 
AIR 1971 All 12 (FB) (Jan). 


(1961) C. S. 87 of 1961 (OS) (Mad) — Revers. AIR 
1971 Mad 221B (May). 


(1961) C. R. P. No, 113 of 1961 (Mad)—Diss. AIR 
1971 Mad 354B (Aug). 


AIR 1961 Mad 352 =I L R (L981) Mad 364, Xan- 
thammal v. Rajalakshmi — Diss. AIR 1971 
Mys 178 (June). 


AIR 1961 Mad 355 = 73 Mad L W 665, Alamelu 
Ammal v. Thayarammal — Over. AIR 1971 
Mad 215 (May). 


AIR 1961 Mad 367 = (1961) -2 Mad L J 335, Roy 
and Chatterjee (Pvt.) Ltd. v. Scindia Steam 
oes Co. Ltd.—Diss. AIR 1971 Ker 230 
(Aug), 


AIR 1962 Mad 490, A. Rangaswami_ Iyenger v. 
Pattammal—Reyers. AIR 1971 S C 658 (Mar). 


AIR 1962 Mad 498 = I L R (1963) Mad 86, Rema. 
chandra v. Venkatachala — Diss. AIR 1971 
Mad 230 (May). 


(1962) 2 Mad L J 446=ILR (1963) Mad 268, Abdul - 


Khader v. Hussain Ali—Over. AIR 1971 Mad 
163A (Apr). 


AIR 1963 Mad 425=-ILR (1963) Mad 1014, State 
of Madras v. A, V. Anantharaman—Diss. (1) 
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AIR 1971 Ker 142 (FB) (May). 


(1965) L. P. A. No. 98 of 1963, D/- 27-4-1965 
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tiar v. State of Madras—Diss, AIR 1971 Orissa 
86 (Feb). 


{1969) 23 STC 86—ILR (1969) 8 Mad 265, Cemen: 
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against decree of Sub-J., Nagapattinam, n 
O. S. No. 21 of 1960. 


(A) Hindu Law — Religious endowment 
-- Dharmakartha . in South India — 
Nature of office, pointed out — No per- 
quisites attached to office — Office is not 

property — Constitution of unde, Arti- 
cle 19 (1) (f). - 


‘There is considerable difference be- 
tween position and functions of the 
Dharmakartha of a religious endowment 


in the South on one hand and poojarices, 


i 





archakas, mahants, heads of Mutts ard 
Shebaits of North India on the other. 
The Dharmakartha is a mere manager, 
his liability will be that- of a trustee, but 
he holds an office. I 
vidually, collectively, or by a-family cr 
by a number of families) At places tke 
superintendence of the village temple :s 
found vested in the entire village com- 
munity. (Para $) 


The Dharmakartha’s. services with re- 


ference to a temple and its properties ara . 


just a bundle of duties and obligations, 
which he holds as an honorary office. A 
pious Hindu, may accept the trusteeshio 
without material benefit though for its 
religious merits. Prestige and honours 
are not perquisites attached as such to the 
office: they are mere marks of respect 
commonly shown to. visiting . dignitaries. 
Case Law Ref. Sa (Para. 2 


GN/GN/D228/ 70/RGD/B 


It may be held ind--. 


_karthaship 


(B) T. P. Act (1882), S. 5 — > Property 
— Property is incorporeal — Bundle of 


rights and obligations if could þe pro- 


perty — (Words and Phrases — Property, 
meaning of). 
‘Where no perquisites or emoluments 


" are attached to the. office of Dharmakartha 


it is not property, though it may carry 
with it certain powers over property, but 
the. powers can be and are exercised by 
the Dharmakartha for and on behalf of 
the deity or institution. (Para 15) 

Under the general law it is difficult to 
term a bundle of duties and obligations 
s “property” in its widest sense. A defi- 


nition of “property”, particularly immov-. . 


able property, is very difficult and what 
is property in one sense or. for one pur- 
pose may not be so in another situation. 
(Para 11) 
“Property” is incorporeéal: if any right 
in the bundle of rights constituting such. 
property satisfies the test of acquisition, 
holding and plier separately from the 


corpus. (Para 11) 
(C) Hindu Law — Religious endowment 
— Dharmakartha — Devolution of office 


— Rules of — Rule in 1872-73 Ind App 
Supp. Vol. 47 = 9 Beng LE 377 (PC) does 
not apply. : 


The ‘founder of a religious endowment 
has a right to dispose of the Dharma- 
in any particular way. If 
there has been no suck. disposition, in the 
absence of any usage or custom of a dif- . 
ferent nature. the office like any other 
species of heritable property follows the. 
line of inheritance from the founder. 

(Para 16) 


. The deity, a furistic . entity, -labours 


- under physical disability which renders 


it necessary that its interests should be 
looked after in perpetuity.. So a power 
has been recognised in the~ founder to, 
appoint and provice for a manager to look 
after the affairs of the deity. The office 
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which he creates if it is without peraui- 
sites, there is no property in it in the 
Hindu Law sense of the term 

(Para 20) 

When a founder on making dedication 
of his property provides for the manage- 
ment of the property by persons in suc- 
cession in a manner which according to 
him is best fitted and proper in the fnte- 
rests of the foundation, he makes no 
transfer or gift of property, but creates 
an office of perpetual obligation to the 
endowment to enure as long as the en- 
dowment lasts. 


The rule in 1872-73 Ind App Supp Vol 
47 = 9 Beng LR 377 (PC) does not apply 
to bare offices which have not necessarily 
to be hereditary. The founder has a 
right to provide a special scheme of suc- 
cession for the office of Dharmakartha oz 
shebaitship. AIR 1944 Mad 1 & (1970) 2 
SCJ 131, Rel. on. Case law discussed. 

(Para 27} 


(D) Civil P. C. (1908), S. 11 — Res 
judicata — Plaintif in second suit not 
eo nomine party on record in earlier suit 
for joint possession of trusteeship and of 
trust property — All persons interested 
in office of trusteeship made parties in 
PRI suit which was not one under 

8 — Plaintiff in subsequent suit 
fully ve ented in former suit — Deci- 
sion in former suit operates as res judi- 
cata. (Para 38) 
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NATESAN, J. :— This appeal has been 
placed before the Full Bench as the sub- 
stantial question that calls for examina- 
tion is the correctness of the view ex- 
pressed by a Division Bench of this court 
in Manathunainatha Desikar v. Gopala, 
ILR 1943 Mad 858 = (AIR 1944 Mad 1) 
about the applicability of the rule in Jut- 
tendra Mohan Tagore v. Ganendramohan 
Tagore, (1872-73) 9 Beng LR 377 = 1872 
Ind App Vol. P. 47 (PC) to the office of 
manager of a South Indian temple under. 
a scheme of succession settled by :the 
founder. The very scheme of succession 
and right to management of the proper- 
ties of the temple now in question was 
the subject-matter of adjudication in 
ILR 1943 Mad 858 = (AIR 1944 Mad 1) 
and this aspect has given rise to a ques- 
tion of res judicata for consideration. 

2. The suit, the decree wherein in 
favour of the plaintiff has given rise to 
this appeal by the first defendant, is for 
a declaration that the first defendant is 
not entitled to be a joint trustee along 
with the plaintiff and defendants 2 and 3 
of the temple to which the suit properties 
belong. The first defendant’s right to be 
in possession of the ‘suit properties as 
joint trustee is questioned and an injunc- 
tion restraining the first defendant from 
collecting rents and orofits thereof or 
otherwise interfering with the properties 
fs prayed for. 


The suit properties — nanja, punja and 
jari manai of an extert of 106 acres and 
334 cents situate in the village of Mappa- 
lam in Nannilam Taluk, East Tanjore 
District — admittedly andowed, belong to 
Sri Viswalinga Vaitheeswaraswami, a 
deity of the Hindu Pantheon, whose 
temple is located at Jaffna, Ceylon, The 
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temple was founded by one Vaithyalinga 
Chettiar, a remote ancestor of the parties, 
in or about the year 1790, <and it owns 
. extensive properties in Jaffna" besides-the 
- suit properties. The founder Vaithia- 

linga died in or about 1828, Under his 
will dated 20-4-1905, of which Ex. A-1 is 
registration copy, he prescribed a scheme 
for the due administration and manage- 
ment of the temple and its properties and 
charities he founded. Briefly stated the 
will prescribes the devolution of the right 
of management 
Kartha) after his death, first on- his two 
sons, Gopala Chettiar and Kandappa 
Chettiar for their lives, and after them 
upon his male descendants in the male 
and female lines. This will be drafted 
in old Tamil andthe syntax is rather 
loose: but the intention: of the testator 
and the terms of the foundation prescrib- 
ed are manifest and not difficult of ascer- 
tainment. The provisions regarding the 
management of the institution are found 
in. two places in the testament. In the 
first portion, properly. translated, the -fol- 
lowing are enjoined to perform the trusts: 
sons Gopala. Chettiar and Kandappa 
Chettiar, in their mele and female line, 
their descendants one generation of . sons 
to another generation as long as Venkeesa 
Gothram lasts. Again, at, the close o: 
the will, the provision for continuous 
management is indicated requiring | that 
the sons and their descendants in the 
male and female lines shall manage for 
long without fail. The Tamil words used 
are: ‘* * *” (Extract in Tamil Script). 
The word “* * *” (In ‘Tamil Script) 
means lineage, descent or family. | Though 
‘the word “* * * (In Tamil Script) used 
in the instrument can indicate both male 
and female children, from the testators 
use of it while referring to the testator’s 
sons Gopala Chettiar and Kandappa 
Chettiar and the use of the expression 
te # #9 and ** *? (In Tamil Script) it is 
clear that the founder means by the ex- 
pression male descendants and was pro- 
viding for management by his male des- 
cendants. Directing that the trust shall 
be performed with all religious zeal 
and Bakthi, the testator expresses 
his intention that the divine grace earne 

in: the family should be. retained in the 
family and shared by his descendants in 
the male and female lines. The _worcs 
“from one generation of male descer:- 
dants to another” indicate that in any 
line the nearer would exclude the remote. 
But, as there is recognition of equal and 
simultaneous righis ‘in both classes, of 
descendants in the male and female lines, 
it is also: clear 
in ‘one line do not exclude the more re- 
mote in another line. 


_ 3. The pedigree annexed* shows the 


members of the family and their descent 


*(See Pedigree on -next page) 





(office of  Vicharanai 


that the nearer in degree’ 


‘ 


-of the endowed properties, the 
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from the founder Vaithilinga Chettiar 
and the parties with their ranks in the 
former ‘suit and in the present suit. The 
appellant herein, the plaintiff in ‘thé: for~ 


mer suit and the only contesting defen- - 


dant in the present suit, No. 17 in. the 
pedigree, is a grandson of Manathunai~ 
natha No. 14 in the pedigree. While No. 
14 is the great-grandson in the male line 
of Gopala Chettiar the founder’s son, he 
went out of the line by adoption into the 
family- of one Kandaswami Desikar. But 
Kandaswami Desikar was married to 
Kanagaratnam, Gopala Chettiar’s soms 
daughter. The appellant by the adoption 
became a descendant in the female line 
of the founder. Claiming his rights to 
the joint management of the endowment 
under the will, he filed the suit O. S. No. 
20 of 1938-on the file of the Subordinate 
Judge’s court, Mayuram, against Gopala 
Chettiar No. 19, Nagarainathachi No. 21, 
the widow of No. 18 a deceased brother 
of Gopala Chettiar, Thangathammal No. 
22, widow of another brother No, 20 of 
Gopala Chettiar, .Ponnuswami: Chettiar 
No. 29, and Vaithilinga:Chettiar. No. 30. 
Of course, Gopala Chettiar No. 19, Ponnu- 
swami Chettiar No. 29 and Vaithilinga: 
Chettiar. No. 30 were male descendants of 
the founder and unquestionably entitled 
to the. management of the trust. The 
present plaintiff and -defendants:2 and 3 


are the sons of this Vaithilinga Chettiar. . 


The appellant charged Gopala Chettiar, 
Ponnuswami Chettiar and _ -Vaithilinga 
Chettiar who were impleaded as defen- 
dants 1, 4 and 5 in that suit, as setting up 
exclusive title in themselves for posses- 
sion and ‘management of the suit temple 
and its endowment.in derogation of his 
right to joint trusteeship with them. He 
prayed for an injunction restraining them 
from interfering with his joint possession 
present 
suit properties. The learned Subordinate 
Judge taking the view that it was the 
intention of the testator that the succes- 
sion to the office should: follow the line of 
succession to the property of the family, 
but subject to the qualification that the 
nearer in degree excluded the. more re- 
mote, disallowed the plaintiffs claim to 
trusteeship, on the ground of his grand- 
father having been adopted away from 
the family and on the ground. that he was 
lower in descent than the contesting 
fendants 1 and 5 in that suit. 


4. Aggrieved by the decision of the 
Sub-Court; the plaintiff brought up the 
matter to this court in appeal A. S. 387 
of 1940. It is the decision therein that 
fs reported as ILR 1943 Mad 858 = (AIR 
1944 Mad -1).. Pending that appeal, the 


5th defendant ‘Vaithilinga Chettiar died. 


in October 1940 and in. his place his 
widow Kannammal and his two minor 
sons Kandappa No. 43 and Muthu Kaya- 
rohanan No. 44 present defendants 2 and 


de- _; 
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3, were brought on record as legal repre- 
sentatives on 21-4-1941. The present 
plaintiff is the posthumous child of his 
father, born on 5-12-1940 and he was not 
impleaded as a party respondent in that 
appeal. His brothers were represented 
by their maternal uncle as guardian ad 
litem. On the appeal, this court upheld 
the plaintiff’s right to joint possession of 
the office of trusteeship and of the trust 


properties, while holding that it ‘must be 


taken as settled that the Shebaiti office 
equally with the hereditary office of 
manager of a South Indian temple is a 
species of property to which the restric- 
tions enunciated in (1872-73) Ind App 
Supp Vol. 47 are applicable. The scheme 
of management, by which the office of 
trusteeship was conferred by the founder 
on his descendants both in the male and 
female lines, was held valid, distinguish- 
ing the scheme of succession as one 
where each succeeding trustee took office 
not as the heir of his predecessor but pro 
formam doni, as a direct nominee under 
. the rules of succession laid down by the 
founder. Pursuant to the decree that 
followed the ‘decision of this court, the 
present appellant took joint possession of 
the office and the trust properties some 
time in January 1943. 


5. The suit out of which the present 
appeal arises, was instituted by the plain- 
tiff on 29-8-1960, within three years of 
his attaining majority. Impugning the 
correctness of the former decision, the 
plaintiff claims that he and defendants 2 
and 3 are alone the rightful trustees of 
the suit temple and its properties as the 
heirs of the founder. According to the 
plaintiff, as the will of the founder con- 
ferred trusteeship on his descendants both 
in the male and female lines contrary to 
the ordinary rules of the Hindu law of 
Inheritance, it was invalid and inezfec- 
tive to vary the course of succession. The 
trial Court has overruled the plea of res 
judicata raised in bar to the maintainabi- 
lity of the suit on the ground that the 
plaintiff was not eo nomine a party ta 
the former suit. So far as defendants 2 
and 3 are concerned. as persons who were 
parties to the former suit, whether the 
former decision is right or wrong, they 
are held bound by the decision. As re- 
gards the former decision of this court on 
the merits upholding the validity of the 
scheme of succession provided by the 
founder, the learned Subordinate Judge 
has taken the view that he was constrain- 
ed to hold that the present appellant has 
no legal right to be co-trustee of the suit 
temple and its properties ‘in view of the 
development of law regarding the con- 
struction of office of trusteeship _being 
property’. Holding that the plaintiff and 
defendants 2 and 3 are the descendants of 
the founder in the male line entitled to 


A. L E. 


the office of trusteeship, the suit has been 
decreed. as prayed for.. 


6. The two questions that call for con- 
sideration in this appeal are: (1) Whether 
the restrictions laid down in (1872-73). 
Ind App Supp Vol. 47 are applicable to 
the office of trusteeship now under consi- 
deration and (2) whether the plaintiff is 
barred from agitating the question in 
view of the prior decision on the matter, 


There has been very little discussion 
before us about the true construction of 
the will and arguments proceeded on the 
basis that the will lays down a line of 
succession inconsistent with the general 
law of inheritance. ` There was no con- 
tention before us that the will should be 
construed as intended to create a known 
estate of inheritance. A doubt certainly 
arises by the reference to continuance of 
the charities by the descendants in the 
male and female lines as long as Van- 
geesha Gothram lasts. If the manager- 
ship goes to cognates also, the Gothram 
would change. May be the testator 
meant, as long as his descendants, whe- 
ther in the male or female line, are there 
to carry on the office. Anyway this 
doubt need not deter us, since it has not 
been contended .be“ore us for the plaintiff 
that the will according to its terms does 
not provide for simultaneous succession 
by the descendants in both male and fe- 
male lines. In fact, the plaintiff has 
come to court with the specific case that 
the will confers trusteeship on the des- 
cendants in the female line also. There 
is no question about the validity of the 
endowment itself or of the dedication of 
the properties for the benefit of the deity. 
Hindu piety from ancient timies has found 
expression in gifts to idols and images 
consecrated and installed in temples, to 
religious institutions of every kind and 
for all purposes considered meritorious in 
the Hindu social and religious system. 
Under the Hindu law, the deity is consi- 
dered as a juristic entity vested with the 
capacity of receiving gifts and holding 
property. Equally, religious institutions 
under different names are regarded as 
juristic entities capable of being the ob- 
jects of. gifts and holding them. When 
the dedication of property is made to the 
idol, the property vests in a juristic per- 
son. But ex necessitate rei, the adminis- 
tration of the property.and the affairs of 
the deity or institution has to be in a 
natural person. The person thus in 
charge is variously referred to in these 
parts as manager, Dharmakartha, Vicha- 
ranai Kartha, Uralars, Adikari or huqdar 
also loosely as trustee. In this case, the 
claimants to the trusteeship have no bene- 
ficial interest in the properties of the 
endowment. No perquisites or emolu- 
ments are claimed as ‘attached to the 
office as.such, If the devolution of such 


1971 


an office provided for by the. founder is 
hit by the rule in (1872-78). Ind App Supp 
Vol. 47 at Pp. 64,-65, there is no doubt 
that.the appellant’s case has to fail on the 
merits. 

7. In (1872- 73) Ind App Supp Vol. 47, 
the principle- against creation of estates 
and rules of inheritance unknown to 
Hindu law by gifts and wills grounded on 
public policy was enunciated by their 
Lordships of the Judicial Committee 
thus:— 

“The power of parting with property 
once acquired, so as to confer the same 
property upon another, must take efect 
either by inheritance or transfer, each 
according to law. 


Inheritance does not depend upon the 
will of the individual ‘owner; 
does, Inheritance is a rule laid down 
(or in the case of custom recognised) by 
the State, not: merely for the benefit of 
individuals, but for reasons of public 
policy. 


It follows directly from this that a pri- 
vate individual, who attempts by gift or 
will to make property inheritable ‘other- 
wise than the law directs, is assuming to 
legislate, and that. the gift must fail, and 
the inheritance takes place as the law 
directs, This was well expressed by Lord 


Justice Turner in Soorjomonee Dossee V. 
Denobundoo Mullick, (1854-57) 6 Moo Ind- 


App 555. A man cannot create a new 
form of estate or alter the line of sucres- 
sion allowed by law, for the purpose of 
carrying out his own wishes or views of 
policy.” 5 . 


Their Lordships laid down another prin- 


ciple that a person who takes under a 
gift or will either in fact or in contempla- 
tion of law should be in existence ‘at the 
time when the gift or bequest is to take 
effect and the estate to be taken must be 
one recognised by law. This later - rule 
prohibiting gifts to unborn persons has 
been modified statutorily and we are not 
concerned. with the statutory- modifica- 
tion. The Tagore case, (1872-73) Ind App 
Supp Vol. 47 was concerned: with the 
right of succession to private properties, 
the will containing limitations in favour 
of persons unborn at the time of the death 
of the testator and the limitations des- 
cribing an inheritance in tail which their 
Lordships have referred to as novel mode 
of’inheritance inconsistent with Hirdu 


Jaw. Manifestly, the rule in Tagore case,- 


(1872-73) Ind App Supp Vol. 47 applies to 
parting with property once acquired 
which has to be by transfer or inherit- 
ance. The Judicial Committee since laid 
down that the ruling in Tagore cese, 
(1872-73) Ind App Supp Vol. 47 that all 
estates of inheritance created by gift or 

ill in so far as they are inconsistent 
with the general law of inheritance are 
void, is applicable to an hereditary office 
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and endowment as well as to other im- 
moveable properties — See Gnanasam- 
banda Pandara Sannadhi v. Velu Panda- 
ram, (1900) ILR 23 Mad 271 and Ganesh- 
chander Dhur v. Lal Behary Dhur, 71 
Mad LJ 740 = (AIR 1936 PC 318). In 
Tagore. case, (1872-73) Ind App Supp Vol. 
47 while enunciating the principle in 
general terms, the Judicial Committee did 
not rule out the possibility of exceptions 
to the rule. They pointed out— 

“Their Lordships, adopting and acting 
upon the clear general principle of 
Hindu law that a donee must be in exist- 


-ence, desire not to express any opinion as 


to certain exceptional cases of provisions 
by way of contract or of conditional gift 
on marriage or other family provision, for 
which authority may be found in Hindu 
law or ‘usage.’ 

In Collector of Madurai v. Mootoo Rama- 
linga Sethupati, (1869) 12 Moo Ind App 
mae (PC) at p. 436, their Lordships laid 

own— 


“Under the Hindoo System of law, clear 
proof of usage will outweigh the written 
text of the law.” > 


In Shiba Prasad Singh v. Prayagkumari 
Debi, ILR 59 Cal 1399 at p. 1421 = (AIR 
1932 PC 216 at p.: 226) the Judicial Com- 
mittee said:— . 

“A Hindu family, no doubt, cannot by 
agreement between its members, make a 
custom for itself of succession to family 
property at variance with the ordinary 
law. But, where a family is found to 
have been governed as to its property by 
a customary rule of succession different 
from that of the ordinary law, that cus- 
tom is itself law. The rule of succession 
in such a case is recognised by the State 
as part of the law of the family, though 
it, is no more than the result of a course 
of conduct of individual subjects of the 
State- constituting the family.” 

8 No arguments based on usage or 
custom were addressed before us and the 
matter has to be considered without re- 
ference to any custcm or usage as such. 
We have, therefore; to examine whether 
the scheme for administration of the en- 
dowment provided by the founder y- 
volves creation of a new form of estate 
in property, and whether the office of 
Dharmakartha provided for under the 
scheme is property. If it is not property 
by itself, does. the scheme provide for 
devolution with reference to an heredi- 
tary office? As the prohibition is agains 
creation of estates and rules of inherit-- 
ance unknown to Hindu law, the question 
whether the office is property has to be 
considered according to the principles. of 
Hindu law. In (1872-73) Ind App Supp 
Vol. 47, their Lordships prefaced their 
enquiry with the observation: ‘The ques- 
tions presented by this case must be dealt 
with and decided according to the Hindu 
law prevailing in Bengal, to which alone 


8 Mad. 


the property in question is subject’. But 
they pointed out that, whilst rules of de- 
tail prevailing in England are to be laid 
aside, there are general principles affecting 
the transfer of property which must pre- 
- yail wherever law exists, and to which 
resort must be had in deciding several 
questions of an elementary character and 
_ as to which there is no precise authority. 
We also may have to draw here on cer- 
tain general principles.. : 


9. We shall first take up for sonaia 


‘tion the character of the office of Dharma- 


kartha of a temple with which this case is 
concerned. - There is considerable 


of the, Dharmakartha whose duties are 


secular on: the one hand and - poojaries,’ 


archakas, mahants, heads of Mutts and 
Shebaits of North India on the other. 
Tne Dharmakartha is a mere manager; 
his liability. will be. that of a trustee; but 
he holds an. office. The office may be 
held by a single member, or by a numbér 
of persons, or by a ‘family. or by a num- 
ber of families. - At places the superin- 
tendence of the village temple is found 
vested in the entire village community. 
In ‘Vidyapurna’ Thirthaswami v. Vidya- 
‘nidhi Tirthaswami, 
435 at pp. 442, 454 Subramania Aiyar, O. 
C. J. adverting to the legal, position. of 
Dharmakartha of a temple,. ‘observed: . 


“In the case of temples, the ideal person 


being the idol itself, the natural custodian 
of the property, who has no’ beneficial 
interest whatsoever in the endowment, 
-but_-occupies. the ‘fiduciary position of a 
miere manager may not improperly be 
lodked, upon as subject strictly to the 
liabilities of a trustee”. 

In the same case, ‘Bashyam Aiyangar,. Je 


- said: 


' "The two classes of institutions, viz, 
temples and mutts, are thus supplement- 
ary in the Hindu Ecclesiastical system, 
both conducing -to. spiritual welfare, ` the 
‘one by affording opportunities for prayer 
and worship, the other- by facilitating 
spiritual instruction and the acquisition of 
-religious knowledge. — the presiding ele- 
ment being the deity or idol in the one, 
the learned and pious ascetic in the other 
siveveecceus in the case of temples, the en- 
dowments, ; whether in the shape of land- 
ed property or tasdik allowances, . have 
to be devoted to the carrying out ‘of. the 


specific - purposes connected with the 
temple, i.e., the daily worship and ` the 
‘periodical ceremonies and festival pur- 


poses defined and settled by usage ‘and 
custom and: generally recorded in what 


. is known as the ‘dittam’—and the Dharma- - 


karthas are mere trustees for the carry- 
ing out or executing of, such trusts.” 


Again in Ramanatha Chetti vV. Muru- 
gappa Chetti, (1903) ILR 29. Mad 283 at 
p. 289 the Judicial. Committee observed : 
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ife- 
` [rence between the position and functions - 


` (4904) ILR 27 Mad . 


ALR. 


“The manager of the temple is by 
virtue of his office the administrator of 
the property attached -to it. As regards 
the property the manager is in tke posi- 
tion of a trustee. But as regards the ser- 
vice of the temple and the duties that 
appertain to it, -he is rather in the position 
of the holder of an office or dignity which 
may have been originally conferred on a. 


. Single individual, but which, in course of 


time, has become vested by descent in 


‘more than one person.” 


In that case the temple was a Hindu tem- 
ple dedicated for public worship, and th2 
office of the manager of the temple was 
hereditary in the family of the. parties. 


But the family had no beneficial interest 
“in the property or income from the tem- 


ple. In-Srinivasachari v.. Evalappa Muda- 


-'liar, ILR 45 Mad 565 ‘at p. 581 = (AIR 


1922 PC 325 at p. 331) it is stated by Lord 


. Shaw:— 


“It is of importance to ébecnva ` that 
Varadappa is named and names himself 
the Dharmakartha. This is in truth the 
legal equipollent to trustee. The position 
of dharmakartha is riot that of a shebait 


-of a religious institution, or of the head 
-of a mutt. 


These functionaries have a 
much higher right with larger power of 
disposal and administration, and they 
have a personal interest of a- beneficial 


„character. 


_ In the very learned judgment ‘delivered 
in (1904) ILR 27 Mad 435, the distinction 
a those functionaries is explained. 
But a dharmakartha is literally. and no 


-more than the manager of a charity, and 


his right; apart from it may be in certain 
circumstances from the. question. of. per-. 
sonal support, are never in a higher legal 
categorythan that of a mere trustee”. 


In the instant case, there is no question 
of any. personal support clairned from the 
endowment. The Dharmakartha’s ser- 
vices. with reference to a temple and ‘iis 
properties. are just a bundle of duties and 
obligations. -In relation to the endow- 
ments he is the holder. of an honorary 
office with duties to discharge. A pious 
Hindu may accept the trusteeship’ though 
no material benefit is involved, as. the 
office carries religious merit to himself, 
his ancestors and progeny. The- 
may carry some prestige and the Dharma- 
kartha may receive honours, But such 
honours are not perquisites “attached as 
such to the office; they are mere marks 
of respect commonly shown to visiting 
dignitaries. Referring to. honours shown 
or precedents given to religious dignitaries 
without other religious’ ceremonies in a 


‘temple, Subba Rao, J. (as he then was) 


observed in Sinha Ramanuja v. Ranga~ 
ramanuia, AIR 1961 SC 1720 at. p. 1727 
thus: - 

“Even if the theertham is given “or 
other honours are shown in a particular. 


. order to a person holding an office, it- 


office} ` 
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does not necessarily follow that the said 
honours are part of the remuneration 
attached to the office; but it is a question 
of fact to be ascertained on the evidence 
whether the said honours are attacked 
to the office as part of its perquisites ` in 
the sense that they have become an. inie- 
gral part of the ritual to be performed by 
the recipient as the office holder or are 
only shown to him as,a mark of resp2ct 
on the occasion of his visit to the temple.” 
The learned Judge: quotes with approval 
certain observations of Sadasiva Aiyar, J. 
‘in Athan Sadagopachariar Swamigal v. 


Elayavalli Srinivasachariar, 1913 Mad VN 


289 which are relevant in this context. 
The learned Judge says: ; ; 
REA the next question of law is 
whether such hononurs to be shown in 
the presence of God can be legally attach- 
ed to the office as emoluments. In otler 
words, can honours be legally claimed by 
anybody as receivable by him in a tem- 
pie? When a trustee chooses. to parade 
the temple: elephants and dancing girls 
before a high official or any other person 
and gives him prasadams, ètc., he does it 


in order to show ‘honours’ to that person ` 


and when he does it without prejudice to 
the conduct of the rituals and ceremon_es 
in the temple, he always says that the 
God of temple Himself condescends to 
treat the official or other persons as God’s 
guest and shows him these ‘honours’. 
Such persons to whom respect is shown 
cannot in my opinion claim such ‘honours’ 
as a legal right, but as a favour shown 5y 
the temple: deity. Such honours in ‘tae 
strict eye of the Sastras cannot be called 
honours at all but as doles condescend- 
ingly given by the temple deity as a 


an” 


‘favour’. . 


Such being the true character of the offize: 


of Dharmakartha, we shall next consider 
whether the office has any element f 
property and could be regarded as pro- 
perty in the Hindu sense of the term as 
to attract Tagore case, (1872-73) Ind App 
Supp Vol. 47. 


10. Hindu law recognises ownership 
in’ moveables and immoveables. Macnaugh- 
ten in his Principles of Hindu Law at page 
1, says “Property according to the Hincu 
law is of four descriptions; real, personel, 
ancestral and acquired. I use the term 
real and personal in preference to the 


terms moveable and immoveable, becaussa, . 


although the latter. words would furnish 
a more strict translation of the expres- 
sions in the original, yet the Hindu, clas- 
ses amongst things immoveable, property 
which is of an opposite nature, such es 
slaves and corrodies, or assignments on 
land”. The 
ables and immovables that may be seen 
in the- Mitakshara is stated thus in 
Mayne’s Hindu Law, llth Edn. at page 
318 “The father is master of gems, pearls, 
corals, and of all other (moveable prc- 


distinction between move-. 


perty) but neither the father nor the 
grandfather is of the whole immoveable 
estate”. Referring to ownership in pro- 
perty, we have the text of Yajnavalkya 
quoted in Mitakshara, Ch. I, Section 5, 


_ para 3: 


“The owriership of father and son is the 
same in the land which was acquired by 
the grandfather or in a corrody or in a 
chattel which belonged to him. The 
office in question cannot be considered as 
land or chattel. Is it corrody? The three 
words used by Yajnavalkya:for land, cor- 
rody and chattel are respectively Bhu, 
Nibandha and Dravya. Sir Thomas Strange 
classes dues of an hereditary office with 
Nibandha, corrodies (Hindu Law, Vol. I, 
p. 210). Wilson’s Glossary describes Ni- 
bandha thus: “In law, fixed or immove- 
able property; also a corrody or fixed 
allowance granted by the Rajah or person 
in authority, to be received from the pro- 
ceeds of a manufactory, mine or estate”. 
Krishnaswami Iyer’s translation of the 
Smriti Chandrika, 2nd Edn., p. 98 gives 
the following illustration of Nibandha: 
(1) What is fixed by a promise in this 
form “I will give that in every month of 
Kartiky” — Jimuthavahana Chapter II, 


“para 13; (2) Anything which has been 


promised, deliverable annually or morith- 
ly, or at any other fixed periods — Sri- 
krishna; (3) A fixed amount granted by 
the king or other authority receivable 
from a mine or similar fund — Kalpataru; 


(4) So ‘many leaves receivable from a 
. plantation of betel, papper, or so many 
nuts from an orchard or areca — Mita-.: 


kshara Ch. I Sec. vi, para 4; (5) A fixed’ 
pension receivable out of mines or the 
like and settled on him and his heirs by 
the king or other benefactor — II Digest 
page 258. The learned editor gives the 
following translation of the word Niban- 
dha: “A corrody signifies a permanent 
allowance received from saleable articles, 
in virtue of an agreement or promise”. 
In Maharana Futtehsangji Jaswant Sangh- 
ji v. Desai Kallianreiji Hekoomutraiii, 


_(1874) 1 Ind App 34 (PC) referring to the 


translation of the word Nibandha as cor- 
rody in English, the Judicial Committee 
remarked that they would prefer to use 
the Sanskrit word, inasmuch as they do 
not think that ‘corrody’ is a very happy 
translation of it, ‘corrody’ being a word 
of medieval origin properly signifying a 
peculiar right, viz, the grant by the 
royal or other founder of-an abbey of 
certain allowances out of the revenues of 
the abbey in favour of a dependant or 
servant. Illustrations of its use under the 
Hindu system of law are found in the 
judgment of the Full-Bench of the Bom- 
bay High Court in Balvantray v. Purusho- 
tam Sidheswar, (1872) 9 Bom HCR 99 
(FB) and they show that the term is ap- 
plied in its largest sense to any fixed or 
permanent allowance or payment or ‘to a 
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gift of thing assigned upon a fund’. The 
case related to fees payable to the incum- 
bent of the hereditary office of village 
Joshi (astrologer). A reference tc the 
Full Bench judgment shows that Nibandha 
of some description at least was consider- 
ed as ranking with immoveables in all 
questions of ownership, inheritance and 
partition. In Krishnabhat Bin Hiragange 
v. Kapa ‘Bhat Bin Moholbhat, (1869) 6 
Bom HCR 137, a question of limication 
arose with reference to the office of here- 
ditary priest of a temple. Though not 
annexed to or held by virtue of the owner- 
ship of any land, it was classed as im- 
moveable property for the purpose of the 
Limitation Act. In the course of his judg- 
ment, Couch, C. J. said— 


“In Elberling on Inheritance, Sec. 206, 
it is said that the right of performirg the 
religious ceremonies of certain classes of 
people as Purohit, is by custom consider- 
ed analogous to real property; and in 
Strange Hindu Law, Volume II, 363, Mr. 
Colebrook says that if an office ina 
family be hereditary, the dues or profits 
appertaining to it must be subject to be 
shared; but in such cases it classes with 
immoveables”. 


The importance of this observation, is that, 
in classing hereditary office as immove- 
able, the office is referred to as one which 
carries with it some emoluments. Cole~ 
brooke in his Digest, Volume I, page 375 
Madras Edn. 1863, describes the position 
of Purohits and Agraharica priests and 
says that they are considered hereditary 
~ offices; while Elkerling on Inheritance 
points out at page 96 that by custom these 
offices are considered analogous to real 
property. In the Govt. of Bombay v. 
Gosvami Sri Girdharilalji, (1872) 9 Bom 
HCR 222 at p. 226 citing passages from 
Strange and Macnaghten, it is said— 


“These passages may perhaps tend to 
show that certain allowances not secured 
upon land may, for purposes of descent, 
be included in the term ‘corrody’ and rank 
with immoveable property.” 


In Maharana’s case, (1874) 1 Ind. App. 34 
(PC) at pp. 50, 51, the Privy Council re- 
ferring to (1872) 9 Bom HCR 99 (HB) 
observed:— 


“The statement their Lordships con- 
ceive must be taken to import that the 
right to hold the cffice was matter of con- 
test between the parties; since it can 
hardiy have been keld that, because the 
hereditary office was, in contemplation of 
the Hindoo law, of the nature of immove- 
able property, fees recoverable by the ad- 
mitted holder of the office from persons 
whose horoscope he might have cast, fell 
within the same category. It fully upheld 
the decision in (1869) 6 Bom HCR 137, 
and affirmed the correctness of the rule 
there laid down ......c.sseue 1.. The rule is 
shortly this, viz, -that inasmuch as the 
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term ‘immoveable property’ is not defined 
by the Act (Limitation Act, 1859), it must, 
when the question concerns the right of 
Hindoos, be taken to include whatever the 
Hindoo law classes as immoveables, al- 
though not such in the ordinary accepta- 
tion of the word. To the application of 
this rule within proper limits, their Lord- 
ships see no objection. The question 
must, in every case, be whether the sub- 
ject of the suit is ïn the nature of im- 
moveable property, or of an interest in 
immoveable property; and if its nature 
and quality can be only determined by 
Hindoo law and usage, the Hindoo law 
may properly be included for that pur- 
pose. Thus, in the two cases on which 
the appellant relies, Hindoo texts were 
legitimately used to show that, in the con- 
templation of Hindoo -law hereditary of- 
fices in a Hindoo community incapable of 
being held by any person not a Hindoo, 
were in the nature of immoveables”. 


11. Their Lordships doubted whether 
the toda jiras right there in question 
would be ‘Nibandha’ within the strict 
sense of the terms. Holding that the ques- 
tion whether toda, jiras, huq (right to cer- 
tain customary annual payments) is im- 
moveable property within the meaning of 
the Limitation Act 14 of 1859, is one which 
ought not to be determined by Hindu Law, 
they proceeded to consider its character 
upon the general construction to be given 
to immoveable property, and interest in 
immoveable property as used by the 
Indian Legislature. 


In Collector of Thana v. Krishnanath 
Govind, (1881) ILR 5 Bom 322, referring 
to the aforesaid decision of the Judicial 
Committee, one of the learned Judges ob- 
served with reference to Nibandha that it 
is the fixed and permanent character of 
the allowance, from whatever source 
derived, which entitles it by Hindu law 
to rank with immoveables. When there 
is no question of any perquisites or allow- 
ance being attached to the office of 
Dharmakartha, it cannot fall under any 
of the classifications of property above set 
out. If it is an hereditary office and some 
emoluments are attached to it, it may be 
nibandha. 


Under the general law it is difficult to 
term a bundle of duties and obligations as 
property in its widest sense. A definition 
of property, particularly immoveable pro- 
perty, is very difficult and what is pro- 
perty in one sense or for one purpose may 
not be so in another situation. Both 
Bentham in his Theory of Legislation and 
Cooly in his Constitutional Law appear to 
favour the description that ‘whatever a 
man produces by the labour of his hand 
or brain, whatever he obtains in exchange 
for something of his own, and whatever 
is given to him, the law will protect him 
in the use, enjoyment and disposition of 
‘as having the attributes of property. Pro- 


1972 


perty is incorporeal, if any right in the 
bundle of rights constituting such pro- 
perty satisfies the test of acquisition, hold- 
ing and disposal separately from the 


corpus. In his book on Jurisprudence, 12th | 


Edn. at page 108, Salmond has this 7o 
say about proprietary rights: 

“In a second and narrower sense, pro- 
perty includes not all a person’s rights, 
but only his proprietary as opposed to kis 
personal rights. The former constitute bis 
estate or property, while the latter con- 
stitute his status or personal condition. 


In this sense a man’s land, chattels, shar2s - 


and the debts due to him are his property; 
but not his life or liberty or reputatior.” 
Bentham in his Theory of Legislation, 
Volume I, page 143, puts it thus— 

“Property is nothing more than te 
basis of a certain expectation; namely, the 
expectation of deriving hereafter certain 
advantage from a thing (which we already 
said to possess) by reason of the relation 
in which we stand towards it’. 


If we regard the Dharmakartha purely as 
in the position of manager of the estate of 
an infant heir, we may aptly, refer to tie 
following definition of Blackstone with re- 
ference. to property: ‘The inferior hath 
no kind of property in the company, care, 
or assistance of the superior, as the supe- 
rior is held to have in those of the ia- 
ferior.” We have not heard it said that 
guardianship is property. 


12. In Umayal Achi v. Lakshmi Acni, 
AIR 1945 FC 25, Varadachariar, J. held 
that: the Hindu ‘Women’s Rights to Pro- 
perty Act was intended tc apply only to 
property beneficially owned by the pro- 
positus and not to anythin: in the nature 
of a trusteeship. The widow claimed 
right to succeed to the trusteeship held 
by the deceased individially or joinfly 
with others in respect of numerous reji- 
gious and charitable trusts. In Angurbela 
v. Debabrata, AIR 1951 SC: 293, at p. 238 
where a widow’s right to shebaitship as 
property under the Hindu ‘Women’s Rigt.ts 
to Property Act arose for consideraticn. 
Mukherjee, J. (as he then was) pointed 
out the peculiarities of shebaiti rights 
where even though no emoluments are 
attached to the office of shebaitship, re 
enjoys some sort of right or interest in 
the endowed property, which beneficial 
interest has at least the character of pro- 
prietary rights. While hclding that tie 
Act in question would ap;ly to sheba‘t- 
ship as a recognised forin of propery 
under Hindu law, the decision in Umayal 
Achi’s case, AIR 1945 FC 25 was distia- 
guished with the observations — 


“The learned Judge (Veradachariar J.) 
observed himself in his judgment that 
there was little or no evic ence as to the 
terms of the foundation in respect of any 
of the trusts ‘managed’ by the deceased. 
This observation, taken glong with the 
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terms of the document referred to in the 
judgment, would go to show that the 
deceased was a mere manager of the trusts 
and in respect of sorme of them at least 
he was the manager jointly with other 
PETSONS. ccsccaceees At any rate we have no 
materials to hold that in regard to the 
trusts that formed the subject matter of 
that suit the truszees had any beneficial or 
personal interest in the trust properties”. 
The question whether the hereditary right 
to manage a temple is property under 
Article 19 (1) (f) of the Constitution has 
come up for discussion in some cases. In 
Shirur Mutt v. Commr. H. R. and C. E. 
Board, 1952-1 Mad LJ 557 = (AIR 1952 
Mad 613) this Court observed— 


“Even in the case of a Dharmakartha 
or the manager cf a temple, there may be 
instances where such a Dharmakartha is 
not merely a manager but also has bene- 
ficial interest in the property. In such a 
case also, the test laid down on behalf of 
the respondent would be satisfied. If 
there be however an instance where the 
Dharmakartha has no beneficial interest 
of any sort but is a mere manager with 
hereditary rights, there is no reason to 
exclude such a hereditary right of 
management even from the scope of pro- 
perty; but, however, it is not necessary to 
express a final opinion on this.” 


The learned Judge Venkatarama Aiyar, J. 
sitting with Rejamannar, C. J. held in 
Narayana Nambudripad v. State of 
Madras, 1953-2 Mad LJ 699 = (AIR 1954 
Mad 385) that hereditary trusteeship is 
within the protection afforded by Art..19 
(1) (£) of the Constitution, even though 
the trustee has no right to participate in 
the income from the endowment or its 
emoluments. It was said: 


“The nature and incidents of the office 
of hereditary trusteeship are well settled 
by authority. It descends like partible 
property on the heirs of the trustees. Even 
females will be entitled tc the office if 
they happen to succeed as heirs. Vide 
Annaya Tantri v. Ammakka, ILR 41 Mad 
886 = (AIR 1919 Mad 598) (FB). When 
emoluments are attached to that office 
they are divisible among the  co-heirs. 
When there are no emoluments even then 
the joint rights cf the co-heirs can be ex- 
ercised by all of them under an arrange- - 
ment providing for menagement by turns. 
In Manohar v. Bhupendra, ILR 60 Cal 
452 = (AIR 1932 Cal 791) (FB) a Full 
Bench of the Calcutta High Couri held 
that the rule in the Tagore case, 1872-73 
Ind. App. Supp Vol. 47, was applicable to 
devolution of the office of hereditary trus- 
tees; and that was approved by the Privy 
Council in 71 Mad LJ 740 = (AIR 1936 
PC 318) and Bhabatarini Debi v. Asha 
Lata Debi, ILR (1943) 2 Cal 137 = (AIR 
1943 PC 89 Thus there is 
ample authority for the view that trustee- 
ship, where hereditary is in the nature of 


Oa censeneccsrecses 


., App., 34 (PC). 
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Property ssseersersessee the fact that the trus- 
tees have no right to participate in the 
income from the endowment or its emolu- 
ments, is not a ground for holding that it 
is not property for the purpose of Arti- 
cle 19(1) (f):. The word ‘hold’ is wider in 
fits significance than the word ‘enjoy’ and 
trustees who are in management of reli- 
gious endowments can be said to.hold of- 
fice, though they may have no. beneficial 
interest to enjoy: We are accordingly. of 
opinion that hereditary trusteeship is 
within the protection afforded by Art. 19 
(1) (f) even though there are no emolu- 
ments attached to the office”. 


13. The question was ‘examined’ again 
by a Division Bench of this. Court (Ram- 
chandra Iyer, O. C. J. and Ramakrishnan, 
J., in S. D. G. Pandara Sannadhi v. State 
of Madras, 1962-2 Mad LJ 67, at p. 76 and 
it was observed— 


“Property is a thing which is owned; it 
need not necessarily, be remunerative. 
Where a trusteeship is heritable the indicia 
of ‘ownership, viz. possession. and trans- 
mission to heirs is there; in most cases it 


is inalienable but that ‘is by reason of the. 


peculiar nature of the office and cannot 
for that reason make the trusteeship any 
the less a property. In (1869) 6 Bom 
HCR 137 and (1872) 9 Bom HCR. 99. (FB) 
referencë was made to the standard text 
books on Hindu law to show that in ‘the 
Smrithis and commentaries, the heredi- 
tary office was assimilated to the immove- 
able property. That was also the- view 
held by the Privy Council in (1874) 1 Ind. 
: In ILR (1943) Mad 858 = 
(AIR 1944 Mad 1), Khishnaswami Aiyan- 
gar, J. referring to a bare trusteeship ob- 
served that a hereditary office being some- 
thing which was capable of being inherit- 
ed necessarily involve the idea of pro- 
perty. 1953-2 Mad LJ 699 = (AIR 1954 
Mad 385) recognised that the hereditary 
trusteeship of a temple (there being no 
question of any beneficial interest) was 
property within the meaning of Art. 19(1) 


(f) of the Constitution. This was followed 


by Balakrishna Iyer, J. in Sankara Nair 
v. Govinda Nambiar, 1955-1 Mad LJ 243 
= (AIR 1955 Mad 120). There were 
frrespective of the question of.any bene- 
ficial interest in or emoluments attached 
to the office, a trustee or manager of a 
temple or endowment who obtains the 
right to the office by hereditary right 
would be ‘entitled to it as his: property”. 
Though the hereditary trusteeship in the 
case was held to be property, the peti- 
tioner could not get any relief on that 


basis, as on facts there was no intrusion- 


of the rights of the trustees after the 
coming into force: of the Constitution to 
apply Art. 19(1) (f).. The case went up to 
the Supreme Court and is reported in 
S. D. G. Pandarasannadhi v. State of 
Madras, 1965-2 Mad LJ 167 = (AIR 1965 
SC 1578). But the „ question was not 


‘stitution. 


A.LR, 


the subject of "arguments before the 
Supreme Court and the Supreme Court 
had no oceasion to examine the position, 


14. In Sri Govind Lalji v. State of 
Rajasthan, AIR 1963 SC 1638 at p..1658, 
the Supreme. Court had: to consider, with 


_ reference to Srinathji temple at Nathwara, 


the claims of Tilkayats in the temple 
under Arts. 19({1) (f) and 31(2) of the Con- 
The position of the Tilkayat 
for the time being -was stated to be of a 
custodian, manager and trustee. Sum- 
marising the Tilkayat’s right in regard to 
the temple properties, it is observed:— 


"It is clear that the Tilkayat never used 
any income from the property of the 
temple for his personal needs or private 
purpose What the Tilkayat can 
claim is merely the right to manage the 
property, to create leases in respect of the 
properties in a reasonable manner and the 
theoretical right to alienate the property 
for the purpose of the temple, and be it 
noted — that these rights could be ex- 
ercised by the Tilkayat under the absolute 
and strict supervision: of the Darbar of 


. Udaipur; -Now the right .to manage the 
“property bélonging to the temple, or the 


right to create a lease of the property on 
behalf of the temple, or the right to 
alienate the property for the purpose of 
the temple under the supervision of the . 
Durbar cannot, in our opinion, be equat- 
ed with the totality of. the powers 
‘generally possessed by the’ “Mahant or 
even the shebait, and so, we are not pre- 
pared’ to. hold .that having regard to the 
character and extent of the rights which 
can be legitimately claimed by the 
Tilkayat even on the basis that he was 
a Mahant governed by the terms of the 
Firman, amount to a right to property 
under Art. 19(1) (£) or constitute pro- 
perty under Ari. 31(2).” 


Even for the purposes of Arts. 19(1) and 
31(2) of the Constitution, the „powers of 
management by a Tilkayat “have been 
held to be not property. The Act under 
challenge in that case purported to ex- 
tinguish the secular office vested in Til- 
kayat by which he was. managing the 
‘properties of the temple. 


15: Again with reference to an educa- 
tional. institution, in Sidhrajbhai v. State 
of Gujarat, AIR 1963 SC 540, 544, the 
Supreme Court held that interference with 
the right of bare management of an educa- 
tional institution does not amount to in- 
fringement of the right to property under 


„Art. 19(1)(f) though the word ‘property’ in 


Art. '19(1)(f) must doubtless be extended to 
all those recognised types of interest which 
have the insignia or characteristics of 
proprietary rights. Referring to Commr. 
E R. E. v. Sri Lakshmindra -Thirtha- 
swamiar of Shri Shirur Mutt, AIR 1954 
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* SC 282 which was relied upon by the 
educational society, it was pointed, out 
that in that case the ccurt was dealing 
with the alleged infringement of the 
rights of a Mahant in a religious institu- 
tion, that a Matadhipatti of a Muti is 
not a mere manager, and _ that‘it wculd 
not be right to describe. Mahantship as 
a mere office, for a superior of a Mutt, 
has not only duties to discharge in con- 
nection’ with the cndowment but he has 
a personal interest of a beneficial chartac- 
ter which is sanctioned by custom and 
is much larger than that of a shebaii in 
debutter property. The Supreme Court 
proceeded to point out that in the con- 


ception of Mahantship as in shebaitsnip, 


both the elements of offize and property, 
of duties and personal inserest are blend- 
ed together and neither can. be detached 
from the other. The Dharmakartha. of 
a temple who has no emoluments attech- 
ed to his office but only duties to dis- 
charge, has like the Tilakayats, no per- 
sonal interest of a beneficial character in 
the institution. It is sati that the posi- 
tion of a hereditary .Dharmakartha cf a 
South Indian temple can be considered to 
be somewhat higher thar: that of a Tila- 
kayat, or a manager of an educational in- 
stitution. The Tilakayat is under the ab- 
. solute control of the darbar. But’ the 
duties of a Dharmakartha are prescribed, 
and in the 
under the absolute discretion of another 
authority. It is a highly prized office and 
considered meritorious from the religious 
standpoint, for the oppcrtunity for ser- 
vice in the - cause of the deity, thas it 
gives, There are pious. H_ndus who. value 
the service and. the right to serve more 
than wealth. But as we nave seen above, 
to be considered property under Hindu 
law, material benefits must be attacmed 
to the office. It is unn=cessary for the 
purpose of this case to cansider whether 
the office of Dharmakartha, where here- 
ditary, is not property under Art.. 19 (1) 
(£). The hereditary office of Dharmakartha 
to a certain extent, even when no per- 
quisites are attached tc it, may be a 
legally protected interes; unlawful de- 
nial, or deprivation, or interference with 
the exercise of the rigkt is actionable, 
but that does not make it a proprietary 


interest under Hindu law with all its in-- 


cidents. Property ultimately is a crea- 
ture of law. and for law to so recognise, 
. Our concept of property. aas been widan- 
ing. We see today prorerty in ideas as 
in patent and copyright laws. 
the question is whethe> the office of 
Dharmakartha even whan hereditary is 
property under Hindu lav. In our viw, 
where no perquisites or emoluments are 
attached to the office, it is not property. 
Under Hindu law, it mey carry with it 
certain powers over property, which are 


aitributes of property, bic the powers can’ 


_in view in establishing the 


‘office he does not funczion ` 


But kere’ 


be and are exercised by the Dharmakartha 
iy and on behalf of the deity or institu-| 
on. - , 


16. The next aspect of the office of 
Dharmakartha that has to be examined 
is the devolution of the. office. Ganapathi ` 
Iyer in his Hindu and Mohamedan Endow- 
ments, 2nd Edn, at page 462 says "It is 
perfectly settled that the founder can lay 
down rules as to the management; only 
such rules must not be inconsistent with 
or opposed to the purpose the founder has 
worship or 
other religious or charitable purpose. The 
law in this regard is to be found in the 
following enunciation of the principles by 
the Judicial Committee in Gossami Sri 
Gridharji v..Rumanalaljee Gossami, (1889) . 
ILR 17.Cal 3 (PC) where their Lordships 
observed — 


“According to the Hindu law, when the 
worship of a Tahakoor has been founded, 
the shebaitship is held. to be vested in the 
heirs of the founder in default of evidence 
that he has disposed of it otherwise or 
there has been some usage, course of 
dealing or some circumstances to show a’ 
different mode of devolution”. 


In Mohanlalji v. Gordhanlalji Maharaj, 
(1913) ILR 35 All 283 (PC) at p. 289 this 
principle was again affirmed emphasising 
that the rule must, from the very- nature 
of the right, be subject to the condition 
that the devolution in the ordinary line 
of descent is not inconsistent with or op- 
posed to the purpose the founder had in 
view in establishing the wordship. Sum- 
ming up the position, the Judicial “Com- 
mittee in Janokee Debi v. Gopal Acharjia 
Goswami, (1883) ILR 9 Cal 766 (PC) at 
p. 771 observed— 


“It appears to follow from the judg- 
ments of their Lordships in Greedharee 
Das v. Nundokissore Dass Mohant, (1867) 
11 Moo Ind ‘App 405 (PC) at p. 428, Raja 
Muttu Ramalinga Setupati v. Peria Naya- 
gum Pillai, (1874) 1 Ind App 209 (PC) & 
Rajah Vurma Valiah v, Ravi Vurmah 


- Kunhikutti, (1876-78) ILR 1 Mad 235 (PC) 


that when, owing to the absence of docu- 
mentary or other direct evidence, it does 
not appear what rule of succession has been 
laid down by the endower of a religious 
institution, it must be proved by evidence 
what is the usage.” , 


Mukerjee, J. (as he then was) in AIR 1951 
SC 293 delivering the judgment of the 
Supreme Court referred to the founder’s 
rights in these words:— 


“Unless therefore the founder had dis- 
posed of the shebaitship in any particular 
manner — and this right of disposition is 
inherent in the founder or except when 
usage or custom of different nature Is pro- 
ved to exist, shebaitship like any other 
species of heritable property follows the 
line of inheritance from the founder,” 
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These decisions recognise the right of 
the founder to dispose of the Dharma- 
karthaship in any particular way. If 
there has been no such disposition, in the 
absence of any usage or custom of a diffe- 
rent nature, the office like any other 
species of heritable property follows the 
line of inheritance from the founder. In 
Gauranga. Sahu v. Sudevi Mata, ILR 46 
Mad 612 at p. 618 = (ATR 1918 Mad 3278 
at. p. 1281) (FB) it is stated that the in- 
stitution of hereditary trusteeship is held 
to rest on the intention of the donor either 
expressed in the instrument of trust or to 
be presumed from usage. In Mukherjee’s 
Hindu Law of Religious and Charitable 
Endowments, 2nd Edn at page 201, refer- 
ring to the subsequent development of the 
law on the point, the position is summaris- 
ed that it could not be stated as a broad 
proposition of law that the ordinary rules 
of inheritance would not govern succes- 
sion to shebaitship, unless a usage to that 
effect is proved to exist and the true view 
is that the ordinary rules would apply un- 
less a usage to the contrary is established. 
Authorities are thus found to agree on the 
inherent right of the founder to prescribe 
for devolution of trusteeship in any parti- 
cular manner. The really difficult problem 
is whether the founder can lay down rules 
as to succession not consistent‘ with the 
ordinary Hindu law, and does the decision 
of their Lordships of the Judicial Com- 
mittee in (1900) ILR 23 Mad 271 rule out 
any variation from the ee rule of 
descent. . 


17.. In Greedharee’s case,. (1867) 11 Moo 
Ind: App. 405 (PC) it is said with reference 
to .Mahants or Heads of Mutts that the 
only Jaw as to these Mohunts and their 
office, functions and duties is to be found 
in custom and practice, which is to be 
proved by testimony, and that no evidence 
has been adduced before their Lordships 
to show that any appointment has ever 
been made in reversion on any former ‘oc- 
easion. The principle has been held ap- 
plicable by the Judicial Committee to the 
offices of Urallars. of Malabar Temple, 


(1876-78) ILR 1 Mad 235 (PC) Pandaram © 


of Rameswaram temple, (1874) 1 Ind. App. 
209 (PC), Shebait of an idol, (1883) ILR & 
Cal 766 (PC) and by the High Courts to 
Tambiran of a Mutt, Giyana Sambanda 
Pandarasannadhi v. Kandaswami Tambi- 
ran, (1887) ILR 10 Mad 375, the headman 
of a synagogue, Advacate General, Bom- 
bay v. D. Hamdevakar, ILR 11 Bom 4185 
and sujjadanashi of a mosque, `G. 
Rahumatulla Sahib v. Akbar Sahib, Goa 
715) 8 Mad HCR 63. 


18. In Greedharee. Doss’s case, (1867) 
t1 Moo Ind App 405 (PC) in the judgment 
of the High Court which was affirmed by 
the Judicial Committee,. Sir Barnes 
Peacock, C. J. while negativing the right 
of a Mahant who once nominated his suc- 
cessor to give directions io his successor 


A. L Rs 


when the latter’s turn to ‘nominate 
comes, as to whom he should nominate, 
observed: 

“We think that a Mohunt has no power 


‘to give such a direction. Numerous cases 


have been cited to show what is the usage: 
but the law to be laid down by this court 
must be as to what is the usage of each 
Mohuntee. We apprehend that if a per- 


son- endows a college or religious institu- 
tion, the endower has a right to lay down 
the rule of succession. But when no such 


‘tule has been laid down, it must be pro- 


ved by evidence what is the usage, in 
order to carry out the intention of the 
original endower”. (Emphasis ours).” 

In S. G. Rahumutulla Sahib’s case, 
(1874-75)'8 Mad HCR 63, the suit was to 
establish the hereditary right of the plain- 
tiff to the office of Sujjadah in a mosque 
where property had been devoted ex- 
clusively to religious and charitable pur- 
poses and obtain possession of the move- 
able and immoveable properties belong- 
ing to the institutions. The will of the 
founder, so far as it could be ascertained 
from the usage of former days, seemed to 
authorise a mode of succession originating 
in an appointment of the successor by the 
incumbent. In holding that the court 
would not be authorised to find in favour 
of any rule of succession by primogeni- 
ture solely from the circumstance that the 
persons appointed were usually the eldest 
sons, this Court applied.the principle that 
‘in’ cases of this kind, the determination 
of the question depends not on the gene- 
ral law of property but upon the rules 
which-the founder of the endowment may 
have established whether such rules are 
defined by writing or are to be inferred 
from evidence’ of usage’. In Rajah 
Vurmah Valia’s case, (1876-78) ILR 1 Mad 


‘235 (PC), with reference to Tracharanana 
_ temple 


according to the constitution of 
which foundation, the Urallars (trustees 
or managers) of the temple for the time 
being were to be the karnavans or chief 
members of four different tarwads, the 
Judicial Committee observed— 

‘The unkown founder may be supposed 
to have established this species of corpora- 
tion with the distinct object of securing 
the due performance of the worship and 
the due administration of the property by 
the instrumentality and at the discretion 
of four persons capable of deliberating and 
bound to deliberate together; he may also 
have considered it essential that those 
four persons should be the heads of parti- 
cular families resident in a particular dis- 
trict, open to the public opinion of that 
district, and having that sort of family 
interest in the maintenance, of this reli- 
gious worship which would insure its due 
performance.” 


Their Lordships spoke about “the four 


` trustees of his creation and referred with 
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approval to the ‘observations of Sir Bames 
Peacock, C. J. in the High Cour: in 
Greedharee Dass’s case, (1867) 11 Moo Ind 
App 405 at p. 428 (PC) extracted above 
enunciating the right of a founder cf a 


college or a religious institution to lay - 


down the rule of succession. They also 
referred to their enunciation of the same 
principle in Raja Muttu Ramaliaga 
Sethupati’s case, (1874) 1 Ind App 209 
{PC) in the following terms: 


“But the constitution and rules of reli- 
gious brotherhoods attached to Hindu tem- 
ples are by no means uniform in their 
character, and the important princivles 
to be observed by the courts is to ascerzain 
if that be possible,. the special laws and 
usages governing the particular community 
whose affairs become the subject of iti- 
gation, and to be guided by them. 


That principle was laid down by the 
Committee in an appeal involving the 
succession to the office of Mohunt cf a 
, ay endowed mutt in Rajgunge in these 

RETETE (Greedharee Dass’s case, 

(ise) 11 Moo “Ind App 405 (PC) ).” 


19. In Rajah Vurmah Valia’s case, 
(1876-78) ILR 1 Mad 235 (PC) just now 
_ referred to, the Judicial Committee kav- 

ing regard to the usage of the institution, 


would infer that the founder prescribed a` 


method of devolution under which the 


seniormost members for the time being of’ 


four different families should be managers 
or trustees of the temple. If the manaper- 
ship or the office of Urallars is regarded 
as right in property, manifestly the -zule 
of devolution prescribed goes against the 
principle laid down in Tagore case, 1872- 
73 Ind App Supp Vol. 47 and the suczes- 
sion to the office provided for is not ac- 
cording to the ordinary law of desceni of 
private property. Krishnaswami Pillai v. 
Mookayi Ammal, 31 Ind Cas 35 = (AIR 
1916 Mad 1143 (1)) is a case where this 
court recognised the validity of an 
arrangement with reference to a charity 
wherein the family had no beneficial in- 
terests for the management of the charity 
by the head of the family in each branch, 
females being excluded. 


20. What strikes us as the goverring 
principle behind these decisions is thai in 
the scheme of devolution of the office for 
administration ‘of a public, religious or 
charitable institution when the dedica-zion 
of property is of the completed character, 
no rights in the property are dealt with, 
the Dharmakartha or manager provided 
thereunder having no proprietary interest 
in the dedicated property or profits there- 
from. Else it must be held that Hindu 
law by usage invests the founder with 
power to lay down the scheme of suczes- 
sion he considers it best in the interests 
of the foundation he endows. The founder, 
when the dedication is complete divests 
himself of all proprietary rights In the 
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entity, is the proprietor who never dies 
but labours under physical disability which 
renders it necessary that its interests 
should be looked - after in perpetuity. 
As a concomitant a power has been recog- 
nised in the founder to appoint and provide 
for a manager to lock after the affairs 
of the deity which has become the owner 
of the property. The office which he creates 
for attending to the affairs of the deity 
is a thing of his own creation and if it is 
bare office without perquisites, there is 
no property in it in the Hindu Law sense 
of the term. There is one observation 
of their Lordships of the Judicial Com- 
mittee in Tagore case, 1872-73 Ind App 
Supp Vol. 47, which is significant in this 
context. They stated— 

“The power of parting with property 
once acquired, so as.to confer the same 
property upon another, must take effect 
either by inheritance or transfer, each ac- 
cording to law.” 


` When there is dedication the property has 


been parted with. In creating the office of 
manager or dharmakartha and providing 
for continued representation in the office, 
can it be said that the founder is parting 
with any property. acquired so that it 
must necessarily devolve by inheritance? 
We find it difficult to regard the exercise 
of the power as dealing with property in 
the context `of our discussion. It may 
result in the creation of something in the 
nature of property for some purposes and 
here we are only on the exercise of the 
power. > 

21. As pointed out earlier, 1872-73 Ind 
App Supp Vol. 47 endorses resort to gene- 
ral principles affecting transfer of pro- 
perty which must prevail whatever law 
exists, while leying aside rules of detail 
prevailing in England. In MHalsbury’s 
Laws of England, Vol. 4, Simonds Edn. 
page 396, we find the position thus stated 
with reference to Charitable Corporations 
in England:— | 

“A Charitable corporation, in so far as 
it is charitable, is the ‘creature of the 
founder.” The founder may accordingly 
provide for the government and adminis- 
tration of his ‘creature and the application 
in perpetuity of the revenues. Moreover, 
he and his appointees, have the perpetual 
right of patronage and visitation. 

But he may not alter the constitution of 
corporation by increasing the number of 
corporators or vary the trusts or applica- 
tion of the endowment or revenue, unless 
special powers for this purpose are re~ 
served by the charter of incorporation.” 
In’ Ramabrahma Chatterjee v. Kedarnath 
Banerjee, 36 Cel LJ 478 at p. 481 = (AIR 
1923: Cal 60 at p. 61) shebaitship in res- 
pect of a temple vested in descendants of 
the founder in the male line. But his 
descendants in the female line had always 
participated in the bhog offering made to 
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fdols.. A dispute was raised as to -the 
right of the descendants in the female line 
to participate in the bhog offering. The 


origin.of the foundation was unknown,’ 


and the courts came to the conclusion that 
the system of bhog offering must have had 
its origin in a direction given by the 
founder. In upholding the competence of 
the founder to direct that the shebaitship 
shall be vested in his descendants through 
his sons and that his descendants through 
his daughters should have the right to 
participate in the bhog offering, Sir 
Ashutosh Mukerjee, J. affirming the prin- 
ciple that a charitable corporation in so 
far as it is charitable.as the creature of 
the founder, observed thus— 


"In the words of Lord Mansfield in St. 


John’s College v. Todington, 1757-1 Burr 


158 at p. 200 a charitable corporation in 
so far as it is charitable, is the creature 
of the founder. On, this view, Lord Hard- 
wicks had ruled in Green v. Rutherford, 
(1750) 1 Ves. Sen. 462 (LC) that the 
founder may. provide for the Govern- 
‘ment and. administration of his creature 
and the application is perpetuity of: the 
revenue. See also Philips v. Bury 1696-1 
Ld Raym 5; Comb 265; Hold. 715 (which 


was ultimately decided by the House of. 


Lords); Philips v. Bury 1694 Shower .PC. 
85 and contains an elaborate review of 
the rights of founders | ‘of ‘charitable and 
religious trusts.” 


The learned Judge pointed out that the 
principles have been applied in the case 
of religious endowments created in ac- 
cordance with Hindu law. The relevant 
parts of the report in the decision of the 
House of Lords in 1694. Shower P. C. 35 
though phrased in the technicalities of 
ancient ‘English law, are clear and may 
be usefully set out: ; 


“But private and particular corpora- 
tions for charity, founded and endowed 
by private persons are. subject ‘to the 
particular Government -of those 
erect them. Therefore, if there be no visi- 
tor appointed, in all such cases- of 
eleemosynary corporation, the law doth 
appoint the founder and his heirs to be 
visitors. They are patrons and not to be 
guided by the common known laws ‘and 
rules of the kingdom: but such corpora- 
tions ‘are as to their own affairs ` to: -be 
governed by. the particular laws and 
constitutions assigned by. the founder .. 


. .-. . Patronage and Visitation are ~ 


mecessary consequents one upon another: 
for this Visitatorial power was -not intro- 
duced by any Canons or Constitutions 
Ecclesiastical, it is ari -appointment ‘of 
the law, it ariseth from the property 
which the founder had in the lands 
assigned to support the Charity And as 
he is the author of the charity, the law 
fives him and his. cheirs a visitatorial 
power, Le. an authority to inspect their 


differing from the line of Hindu 
-ftance.”’. : 


who . 


_as to other immoveable - property. 
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actions, and regulate their behaviour as 
he pleaseth”, 

It follows, that, when a founder on mak- 
ing dedication of his property - provides 
for the management of the property by 
persons in succession in a manner which 


according to him is best fitted and proper 


in the interests of the foundation, he 
makes no transfer or gift of property, but 
creates an office of perpetual. obligation 
to the endowment to enure as long as the 
endowment lasts. - 


22. Considerable dellance is placed ‘for 
the plaintiff on the decision of the Cal- 
cutta High. Court by a Full Bench of five 
Judges in ILR 60 Cal 452 = (AIR 1932 


- Cal 791-(FB)) where after an elaborate 
‘review of authorities, it was decided that 


shebaitship is property with regard to the 
disposition of which the rule in 1872-73 
Ind App Supp Vol. 47 is applicable. 
Mukerji, J. who delivered the leading 
judgment taking the -view that-the Privy 
Council in Tagore case, 1872-73 Ind App 
Supp Vol. 47 directly decided that the 
rule in’ that case applied ‘to such office 
as that of shebait, ruled as follows:— 

“The founder of a Hindu debuttar is 
competent: to lay down rules to govern 
the succession to the office of shebait, 
subject to’ the restriction that he cannot 
create any estate unknown to or repug- 
nant to Hindu law. 

A person succeeding to shebaiti - is a 
grantee or donee of ‘propérty and his 
right to sueceed to the office is subject to . 
the rule that a gift cannot be “made by a 
Hindu to a person not in existence at the 
time of the gift.- 

Rules for succession ‘to the office of 
shebaits are rendered invalid by reason 
that they provide for the office to be held 
by some among. the heirs of a founder to 
the exclusion of others in a succession 
inheri- 


In 71 Mad LJ 740 = (AIR 1936 PC 318) 
the Judicial: Committee referred to. the 


Full Bench decision with approval. Their 


Lordships said:— 


“In (1900) ILR 23 Mad 271 it was held 
by this Board that the second ruling in 
the Tagore case, 1872-73 Ind App Supp 
Vol. 47 above referred to is applicable to 
a hereditary office and endowment as well 
This 
decision was followed in ILR 60 Cal 452 
= (AIR 1932 Cal 791).” 


In Manohar Mukerji’s case, ILR:60 Cal 
452 = (AIR 1932 Cal 791) the question 
involved was as to the right to. the she- 
baitship of two family deities. and the 
validity of the Will of the founder who 
died in 1840 -providing for a life of suc- 
cession to the shebaitship at variance with 
the ordinary Hindu law of inheritance. 
The case is clearly distinguishable as it 
proceeds on the premise that shebaitship 
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fs property. The learned Judges referred 
to the distinction between’ the position of 
a Dharmakartha and that of. shebait; inci- 
' cated by the Judicial Committee in Sri- 


nivasachari v. Evalappa Mudaliar, ILR 45 - 


Mad 565==(AIR 1922 PC 325) and held that 
it is impossible to regard shebaitship as 
anything else than property within tne 
meaning of Hindu law. Examining at 
length the case law ‘relating to the nature 
of shebaitship, it is pointed out that sh2- 
baitship is not bare office but an office 


together with certain rights attached to it, - 


an office made: up of the close intermin2- 
ling of.duties and personal interest, and a 
shebait’s. position towards debutter’s pro- 
. perty is not similar to that of a trust2e 
towards trust property in England. The 
very question which the learned Judg2s 
constituting the Full Bench addressed to 
themselves, suggests that, if shebaitship 
is not property but merely an office, the 
rule in 1872-73 Ind App Supp Vol. 47 
against creating a line of inheritance dif- 
ferent from the, rules of Hindu law w-ll 
not apply. They posed as the main ques- 
tion: whether shebaitship in Hindu law 
is property of any kind; to which 1872-"3 
Ind App Supp Vol. 47, may. apply, or is 
merely an office to which the founder of 
an endowment is competent to appoint or 
nominate persons in any order of succe3- 
sion, which may have the effect, so fer 
as the founder is concerned, of ‘creating a 
new form of estate or altering the line of 
succession allowed by law, for the pur- 
pose of carrying out his own wishes cr 
views of policy’. Referring to the dec= 
sion in Manohar Mukerji’s case, ILR €0 
Cal 452 = (AIR 1932 Cal 791) (FB) and 
Ganesh Chunder Dhur’s case, 71 Mad LJ 
740 = (AIR 1936 PC 318), - the Judicial 
Committee said in Bhabatarini Debi v. 
Ashalata Debi, AIR 1943 PC 89, that the 


effect of the cases was to emphasise the. 
proprietary element in shebaiti’s right and ` 


to show that, though in some respects anc- 
malous, it was an anomaly to be accepted, 
as having been admitted into Hindu law 
from an early date. In Angurbala’s case, 
AIR 1951 SC 293 citing Manohar Mukher- 
ji’s case, ILR 60 Cal 452 = (AIR 1932 Cel 
791) (FB), the Supreme Court.observed: 


“It is the presence of this personal or 

beneficial interest in the endowed præ- 
perty which invests shebaitship with th= 
character of proprietary rights and. at- 
taches to it the legal incidents of pro- 
perty.” 
The distinction has again been emphasis- 
ed by the Supreme Court in Kalipada 
Chakrabarti v. Smt. Palani Bala Devi, 
1953-1 Mad LJ (SC) 597 at p. 603 = (AIR 
1953 SC 125 at p. 120): The Suprema 
Court observed: 


“Whatever might be ‘said -~ about the 
office of a trustee, which carries no bene- 
ficial interest with it, a shebaitship, ‘as is 
now well settled, combines in it both the 
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` kadaiyur. 


Pandaram, and Chockélinga, the 
- defendant, in the suit which went up in 
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elements of office and property.” 

The decision of the Judicial Committee in 
Gopal Chandra Bose ` v. Kartik Chunder 
Dey, (1902) ILR 29 Cal 716 (PC) where, 
in one sentence that their Lordships 
think the High Court has given a perfect- 
ly correct interpretation of the will, they 
affirmed the judgment of the High Court, 
also relates to shebaiti right with refer- 
ence to worship in the family house. The 
High Court had held, having regard to 
the decision in Gnanasambanda Pendara 
Sannadhi’s case, (1900) ILR 23 Mad 271, 
that the rule in Tagore case, 1872-73 Ind 


‘App Supp Vol. 47 was applicable, and 
did not accept the argument that the 
question was not about the actual be- 


quest or gift of immoveable property but 
only with the appointment of persons to 
superintend and manage the pagoda. We 
do not think it necessary to examine in 
greater detail the cases from Calcutta 
which have been placed before us, as 
they all relate to shebaiti rights and 
family debutters, as they are all clearly 
distinguishable. i 


22A. - We shall now examine the deci- 


sion of the Judicial Committee in Gnana- 


sambanda Pandara Sannadhi’s case, (1900) 
ILR 23 Mad 271, and see what principle 
their -Lordships have laid down therein. 
In that case the religious foundation was 
a kattalai attached to a temple in Thiruk- 
The endowment was founded 
by a remote ancestor of the plaintiff SS 
secon 


appeal to the Judicial Committee. There 
was no instrument of endowment or dedi- 
cation and the suit was brought by Velu 
Pandaram as hereditary trustee of the 
endowment to. establish his right to 
management of the endowment and for 
possession of the lands forming the en- 
dowment either solely or jointly with the 
2nd defendant. The ancestors of the 
plaintiff and the 2nd defendant had been 
hereditary trustees of the endowment 
jointly entitled to management. When 
the plaintiff’s paternal grandfather Velu 
Pandaram and his divided family mem- 
ber Kuppa Pandaram, the father of the 
2nd defendant, were in . management, 
Kuppa Pandaram died in 1866, leaving his 
widow and minor son the 2nd defendant. 
Velu Pandaram died in 1868 and he was 


‘succeeded by. the plaintiff’s father Nata- 


rajan, -By two conveyances, one by the 
2nd defendant’s mother on behalf of the 
2nd defendant in 1868, and the other by 
the plaintiff's father in February 1869, 


- each of a half share in the management, 


the entire right as to the management of- 
the endowment was transferred to the 


Pandara Sannadhi of Dharmapuram mutt. 


At the time of-the conveyance by the 
plaintiff's father, the plaintiff was not 
born and the plaintiffs father died in 
August 1884. The 2nd defendant Chocka- 


18 Mad. [Prs. 22A-23] Manathunainatha v. Sundaralingam: (FB) (Natesan J.) A. LR. 


linga attained majority in 1880 and in 
August 1892, the plaintiff filed the suit as 
successor of his father to the hereditary 
trusteeship. In the. High Court, the 
hereditary right of the plaintiff's family 
to the trusteeship was not contested, nor 
was there any question about the illega- 
lity of.the alienations. The.sole . point 
argued was one of limitation. The trial 
Court upheld the plaintiff’s right to re- 
cover his father’s half share in the 
management finding that the other half 
share which belonged to the 2nd defen- 
dant was barred. The High Court on 
appeal held that the right. of the plaintiff 
accrued only on the death of his father, 
and so was not barred. In that view this 
court granted a decree in favour of the 
plaintiff entitling him to the sole manage- 
ment and possession of the endowment 
and its properties. The Judicial Commit- 
tee taking up first the title. of the 2nd 


defendant, Chockalinga,- held that Choc- 


kalinga had under Article 124 of the 
Limitation Act, XV of 1877, 12 years 
from the date of the assignment and three 
years from his ‘attaining majority to sue 
for the office. His right was, therefore, 
found barred. The suit had been filed by 
the plaintiff for declaration of his right to 
the management in full or a share there- 
in and the claim for possession of the 
lands was ancillary to the claim to the 
office, -The Committee pointed out that 
one is attached to the other and that 
there is no distinction between the office 


and the property of the endowment. Ap-. 


plying Art. 124, they held that the claim 
of Nataraja, the plaintiff's father, was 
. barred and his right extinguished even 

in his lifetime. Art. 124 of the Limita- 
tion Act applies to a suit for possession 
of an hereditary office, and under the 
third column which prescribes the start- 
ing point for limitation, limitation com- 
menced when the defendant took posses- 
sion of the office adversely to the plaintiff. 
The Explanation to column 3 amplified, 
not only what is meant by possession of 
hereditary office but also the. hereditary 
offices intended to be governed by the 
Article. The Explanation states that. an 
hereditary office is possessed when ithe 
profits thereof are usually. received, or if 
there are no profits when the duties there- 
of are usually performed. The Explana- 
tion makes it clear that Art. 124 ‘applies 
not only to a case where the hereditary 
office carries with it profits, that is, per- 
quisites or emoluments, but also to a 
case where without profits being attached 
duties are performed. The office of here- 
ditary Dharrnakartha would be governed 
by the Article. 
Judicial Committee in Gnanasambanda 
Pandara Sannadhi’s case; (1900) ILR 23 
Mad 271 was to get over the bar of limi- 
. tation by contending that the office was 
held in a succession of life estates and 


_der’s family. So presented 
. mitted that it would be in coniravention 


The attempt before the 


advance the cause of action. The claim _ 
appears to have been that each person 
who succeeded to the office in hereditary’ 
tight, had a fresh start regardless. of any- ` 
thing his predecessor had done or suffer- 
ed. Prior to the amendment in 1871 of 
the Limitation Act, providing a 12 year 
period of limitation, the attempt had been 
to bring in all hereditary offices as im- 
moveable property.’ Art.- 124 of the 
amendment treated hereditary office like 
land for the purpose of barring suits for 
possession: of the office, whether profits 
are attached to the office or not. : 


23. Before the Judicial Committee, the 
counsel for the plaintiff. attempted to put 
the case not as a claim to an office but as 
in the exercise of a right to recover for 
the purpose of the trust, the possession 
of the endowed properties which had 
been illegally acquired by from the plain- © 
tiffs predecessors: with knowledge of 
breach of trust. To a suit so framed 
Art. 144 of the Limitation Act may have 
been no answer. But that was not: the 
form of the suit and there was no case 
that the alienee was not applying the pro- 
perty for the purpose of the trust. The 
claim that had actually been adumbrated 
was one to the office with lands attached 
to it. Mr. J. D. Mayne, counsel who ap- 
peared for the Pandara Sannadhi, the 
alienee pointed out that Velu Pandaram 
and Kuppa Pandaram had received’ the 
property as.members then representing 
the family entitled to the property by in- 
heritance and a point was pertinently 
made by the counsel. that the office of 
trust claimed was not one filled by elec- 
tion or selection among the members of 
the religious foundation, but that- it was 
an office that devolved by the law of in~ 
heritance upon the members of the foun- 
it was sub- 


of the. Hindu law of' Inheritance to hold 
that an endowment of a heritable charac- 
ter should be held in a’series of successive 
life estates by the heritors, For the 
plaintiff reliance’: was placed particularly 
upon the judgment. of the Bombay High 
Court in Trimbak Bawa v. Narayan Bawa, 
(1883) ILR 7 Bom 188 and it was contend- 
ed that he did not derive his right to sue 
from or through his father Nataraja and 
that on the death of his father fresh right 
accrued to him. Their -Lordships nega- 
aed the claim of the plaintiff in these 
words: 


. “There is no evidence of the origin of 
the endowment in this suit.: It must be 
assumed that it was by a gift from the 
founder ..ssscsenee . In 1872-73) Ind App 
Supp Vol. 47, it was held by this Com- 
mittee that all estates of inheritance 
created by gift or will .so far as they are 
inconsistent with the. general law of in- 
heritance are void as such and that by 
Hindu Law no person can succeed there- 
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under as heir to estates described in the 
terms which in English law would desiz- 
‘nate estates tail, The Hirdu Law of In- 
' heritance did ‘not permit the creation of 
successive life estates in this endowment 
and this ruling is decisive against the 
contention on behalf of Velu and is con- 
trary to the judgment in the Bombay 
case”. 

Ex facie on the facts, the respondent Velu 
Pandaram could be entitled only as heir 
to his father Nataraja. The succession 
was statedly hereditary. Hereditary suz- 
cession is succession by the heir to the 
deceased under the law, according to tbe 
rules of inheritance the law laid down. 
Nataraija’s right to the office was barred 
by Art. 124, and, as the endowment weat 
with it, the right to the possession of the 
endowed property was also barred. n 
the context their Lordships gave their 
opinion that the ruling in Tagore cate, 
1872-73 Ind App Supp Vol. 47 is applica- 
ble to an hereditary office and endow- 


ment as well as to other immoveable pro- 


perty. They said: 

= “The respondent Velu can only be en- 
ütled as heir to his father Nataraja and 
from and through him and’ consequent:y 
his suit is barred by Art. 124. In their 
Lordships’ opinion the ruling in 1872-73 
Ind App Supp Vol. 47, is applicable to an 


hereditary office and endowment as well, 


as to other immoveable property.” 


The question now is what their Lordshizts 
meant to lay down by this pronounc2- 
ment — whether their 
say that in the case of an office which is 
hereditary in the ordinary sense, that ‘s, 
where the rule of succession is the sanae 
as for the descent of private property, 
Art. 124 applies, and whetker it is truste2- 
ship of a temple or any other hereditary 
office, it is not a succession of life estaie 
as contended for; or their Lordships ho.d 
with reference to even such office, that 
the only title- which would be valid, 
would be title claimed as heir to the 
father under the ordinary law of inheri- 
tance, thereby negativing any rightin the 
founder to prescribe rules as to succes- 


sion differing from the ordinary Hincu , 
We find it difficult 


Law of inheritance. 
to say of their Lordships that they have 
taken the latter view, when we find from 
the recorded notes of argument that no 
such case was presented by learned coua- 
sel. And on such a matter their Lord- 
ships, having regard to the case law, with 


utmost respect we say, would if they so 


intended have given their clearest 
pression of opinion. 

24. In Manohar Mukherji’s case, ILR 
60 Cal 452 = (AIR 1932 Cal 791) tke 
learned Judges of the Calcutta High Couct 
discussing Gnanasambanda Pandara San- 
nadhi’s case, (1900) ILR 28 Mad 271 com- 


ex- 


clude that the rule in Tagore case, 1872-13 


Ind App Supp Vol. 47 applied to such an 


Lordships on_y” 
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office as that of a shebait and it is not 
reasonable to read it as merely deciding a 
question of limitation. They distinguish- 
ed Ramabrahma Chatterji’s case, 36 Cal 
LJ 478 = (AIR 1923 Cal 60), where it 
was held that it is competent for the 
founder of an endowment not only to 
prescribe the. line of succession to the 
shebaitship in the descendants of his 
sons but also to direct that the descen- 
dants of his daughters would be entitled 
to participate in the bhog offering dedi- 
cated to the idols established by him, on 
the ground that bhog offering directed to 
be shared was not an interest in property 
for the rule in Tagore case, 1872-73 Ind 
App Supp Vol. 47 to apply. It is unneces- 
sary for us to examine cases where per- 
quisites or emoluments are attached to 
the office of Dharmakartha. If the Full 
Bench decision of the Calcutta High - 
Court in Manohar Mukheriji’s case, ILR. 
60 Cal 452 = (AIR 1932 Cal 791) should 
be interpreted as laying down that even 
an office without perquisites can descend 
only according to Hindu law of inheri- 
tance .and has always and necessarily to’ 
be an hereditary office, with great respect 
to the Jearned Judges we have to differ. 
It looks as if the learned Judges carried 
an impression that in Gnanasambanda 
Pandara Sannadhi’s case (1900) ILR 23 
Mad 271, the office contained some emolu- 
ments, for they only observe that it does 
not appear that there were any emolu- 
ments expressly attaching to the office of 
the manager”, In the case of a shebait 
even where no emoluments are expressly 
attached to the office, he enjoys some 
sort of right or interest in the endowed 
property, generally right of residence, 
which partially at least has the character 
of property right. Angurbala’s case, AIR 
1951 SC 293 in Gnanasambanda Pandara 
Sannadhi’s case,. (1900) ILR 23 Mad 271, 
the statement of facts in the judgment of 
the Judicial Committee lends some room 
for such a view, for they say: 


“The plaint states that the endowment 
was founded by the ancestors of Velu 
and Chockalinga, and it was arranged by 
them that only the members of their 
family should hereditarily hold the pro- 
perties which were their family property, 
and from the income. thereof conduct the 
worship and charities connected with the 


temple ssseesseesso o 


But their Lordships were only setting out 
the plaintiffs case, : 


25. The right of the plaintiff in Gnana- 
sambanda Pandara Sannadhi’s case, (1900) 
ILR 23 Mad 271 was-as heir to his father 
and through him. Their Lordships place 
emphasis on this aspect of the case. Ordj- 
nary inheritance under Hindu Law is not 
a succession of life estate. That is what 
their Lordships said- in Tagore case, 1872- 
73 Ind App Supp Vol. 47, for the conten- 


20 Mad. [Prs. 25-27] Manathunainatha v. Sundaralingam (FB) (Natesan J ) ALR | 


tion before them was that trusteeship, 


even if hereditary; was a succession of © 


life estates. The clue to what their Lord- 
ships meant, is found in ‘the reference in 
the report of their judgment to page 66 
of the report in Tagore case, 1872-73 Ind 
App Supp Vol. 47. There at page 66 their 
Lordships lay down the proposition that 
‘by Hindu Law. no . person can succeed 
thereunder as heir to the estates describ- 
ed in terms which in English law. would 
designate estates tail’, The Judicial Com- 
mittee had no ‘occasion to consider — and. 
were not called upon to examine — whe- 
ther the founder could prescribe a mode 
of devolution differing from the ordinary 
law of inheritance but consistent. with 


the objects: and aim of the religious wor-. 


ship instituted. The Committee were 
‘dealing only with the question of limita- 
tion and when the period commenced to 
run, in a case where the trusteeship was 
hereditary in the family. The argument 
before the Committee on behalf of the 
alienee ‘set. out earlier that the office of 
` trust claimed was not one filled by. elec- 
tion or selection indicates the true -scope 
of their Lordships’ decision. The - refer- 
ence in Gnanasambanda’s case, (1900) ILR 


23 Mad 271 tothe earlier decisionin Rajah ' 


Vurmah Valia’s case, (1876-78) ILR 1 Mad 
235. (PC), is a-clear pointer that they were 
not denying at all the power‘of the founder 
to provide a mode of succession to the 


office differing from the ordinary. Hindu - 


law of inheritance.- In Rajah -Vurmeh 
Valia’s casé, (1876-78) 
(PC), they. recognised the right of. the 
endower of’a- religious institution to lay 
down rules of succession for the. trustee- 
ship. The scheme in that case provided 
. for the management of a temple being 
vested in the seniormost members for. the 
time being in four. distinct families, Such 
a scheme involves the negation of the rule 
against gifts to unborn. persons. If ‘the 
founder could: provide’ for. election or 
selection to the office by nomination of 
the successor by the incumbent for the 
time being. — the validity of such a 
scheme was assumed ‘by™counsel before: 
the Committee — that grants the validity 
- of the gift ‘of-the-cffice to unborn_ per- 
sons. To adopt the reasoning of Rankin 
C. J. in his referring order in Manohar 
. Mukherji’s: case, ILR 60 Cal 452 = (AiR: 
1932 Cal 791), if there is.no necessity for 
the trustee to come to be in existence 
when the scheme is settled, - then any 
- after-born can take as persona designata. 
If there could be selection, no bar can be 
seen for selection among “heirs excluding 
some and including others; that is what 
happens when the seniormost member is 
designated. And if selection could be 
made. from among outsiders, there is no 
logic or reasoning for.prohibiting selection 
from among descendants by providing 
that at any given:time persons related in 


ILR 1 Mad 235. 


a particular manner shall function as 
trustees. No reason of public policy can 
be propounded for a rule that descen- ` 
dants should not take under the founder’s 
direction, beeause the selection may fall 
on heirs and non-heirs approximating to 
an extent to the Hindu law of inheri- 
oe while differing from it in some res- 
pects, i 


_26. The decision in (1883) ILR 7 Bom 
188 (PC) which their Lordships overruled, 
related to. a case where the founder had 
vested the management of a temple en- 
downient In a certain family.’ In decid- 
ing a question of limitation, the Bombay 
High Court held. that each member of the 
family succeeded to the management pro 
formam doni. In that case as in Gnana- 
sambanda Pandara Sannadhi’s case, (1900) 
ILR 23 Mad 271, there. was no special 
scheme -or succession prescribed. the foun- 


‘der and the succession was hereditary in 


the family; the ordinary law of inheritance 
prevailed. In our view, all that the Judicial 
Committee in Gnanasambanda Pandara 
Sannadhi’s case, (1900) ILR 23 Mad 271 
decided was that, granted that the office 
in a particular case is hereditary, the con- 
tention is not open that the estate -is held 
under a. term of successive life estate, for 
inheritance under Hindu Law is not -in 
estate tail. We are inclined to agree with 


_Rankin, C. J: in his referring order in 


Manohar Mukherji’s case, ILR 60 Cal 452 . 
= (AIR 1932 Cal 791), that their Lord- `. 
ships in Gnanasambanda Pandara Sanna- 
dhi’s case, (1900) ILR 23 Mad 271, did 
no more than put a construction. on the’ 


_ Limitation Act and applied Art. 124 to the 


case of an office which is hereditary in 
the ordinary Hindu law -sense. We- are 
of opinion that-the Judicial Committee 
did not say that there can be ‘non-heredi- 
tary’ office, that is an office not descend~ 
ing solely under the law of inheritance, 
in respect of bare trusteeship of a Hindu 
religious institution like that of Dharma- 
kartha, and the founder cannot create 
such an office to enure in perpetuity as 
long as the religious foundation lasts. 


27. It is relevant in “this context to 


: refer ‘to the observations of the Supreme 


Court in 1953-1 Mad LJ (SC) 597 at p. 

604 = (ATR. 1953 SC 125 at p. 130) a case ` 
relating to shebaiti right in respect of a 

bees debutter. The Supreme Court 

said:— 


“Art. 141 refers expressly to immove-~ 
able property and not to property‘ in the 
general sense of the word. On the other: 
hand, it is quite settled that a shebaiti 
right is a hereditary office and as such 
comes: within ‘the express language of 
Art. 124 of the Limitation Act .....ccscsceess 


. The intention of the Legislature is obvi- 


ously to treat -hereditary office like land ` 


“for the purpose‘of barring suits for pos- 


session of such office and . extinguishing 


1971 
the right-to the possession thereof after 
a certain period ............ (After referrng 


to Gnanasambanda Pandara Sannadhi’s 
case, (1900) ILR 23 Mad:271) Art. 124 
relates to a hereditary office and this 
means that the office goes from one par- 
son to another solely by the reason of he 
latter being a heir to the former .......... 
to defeat the title of the plaintiff under 
Art. 124 it is necessary to establish that 
the defendant had. taken possession of 
the office adversely to the plaintiff or 
somebody from or .through whom che 
plaintiff derives his title, more tkan 
twelve years prior. to the ‘institution of 
the suit.. This is exactly what is laid 
down in (1900) ILR 23 Mad 271”. 


In Sennayan Chetti v. Sinnappa Servai, 
(1910) 20 Mad LJ 654 where a partitzon 
deed with reference to the devolution of 
trusteeship of a temple provided that 


after the lifetime of the designated indi~ 
for he 


vidual the seniormost member 
time being shall manage ‘the property 


endowed, it was held that it was not a 


case of hereditary trusteeship. Our at- 
tention was drawn to the definition of 
hereditary trusteeship in the Madzas 
Hindu Religious and Charitable Endow- 
ments Act. But definitions of hereditery 
trusteeship in special Acts are not relevant 
in the context of the matter now discuss- 
ed. The decision of the Supreme Court 
in Sarnbandamurthi Mudaliar v. State of 
Madras, C. A. No. 1671 of 1966 (SC) ci-ed 
cannot also help the plaintiff in this cése. 
All that the Supreme Court has deciced 
in that case is that the office of hereditery 
trustee is “in the nature of property” and 
that this is so. whether the trustee has 
beneficial interest of some sort or not. 
Granted that the office is hereditary, it 
may be a species of property for certain 
purposes. It may -be property under 
Section .27 (old. S. 28) of the Limitat-on 
Act. The question here is whether an 
office of.trusteeship could be created by 
the founder which is not according: to the 
law of inheritance of private property, 
- and whether there is any  prohibit-on 
against.such a scheme of succession to 
strusteeship. If bare trusteeship is not 
- property, we see no prohibition for sich 
scheme in Hindu law. The rule in 1872- 
73 Ind App Supp Vol. 47 does not apply 
to bare offices which have not necessarily 
to be hereditary. In Sambandamurthi 
Mudaliar’s case, C. A. No. 1671 of 1866 
(SC) also the Supreme Court recognised 
the right of the founder to provide a spe- 
cial scheme of succession for the office of 
Dharmakartha or shebaitship. Their 
Lordships say— i a eee 
. “Ordinarily a -shebaitship or the office 
of Dharmakartha is vested in the heirs 
of the founder unless the founder has- laid 
down a special scheme of’ succession of 
except when usage or custom in the con- 
trary is proved to exist.” : 
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Here we may refer to the decision of this 
court in Mahomed v. Ganapati, (1890) ILR 
13 Mad 277 which is referred’ with ap- 
proval by the Judicial Committee in 
Vidya Varuthi Thirtha v. Balusami Aiyar, 
ILR 44 Mad 831 = (AIR 1922 PC 123). 
In (1890)-ILR 13 Mad 277 the suit was 


. by a Dharmakartha to recover possession 


of lands leased already by his predeces- 
sor. The defence was one of limitation. 
There was nothing to show the mode of 
devolution of the office. In Vidya Varu- 
thi Thirtha’s case, ILR 44 Mad 831 = 
(AIR 1922 PC 123), the Judicial Commit- 
tee quotes with approval the following 
passage in (1890) ILR 13 Mad 277 from 
the judgment of Shephard J. with whom 
Muthuswami Aiyar J. concurred : 


“In the- present case, though the plain- 
tiff may in point of time have succeeded 
the Dharmakartha who made the aliena- 
tion, he does not derive his title from 
that Dharmakartha and is, :therefore, not 
bound by his acts. Subject to the law 
of limitation, the successive holders of 
an office, enjoying for life the property 
attached to it, are at liberty to question 
the Mepontonn made by their .predeces- 


-< sors.’ 


We hold, therefore, that the restriction 
Jaid down in 1872-73 Ind App Supp Vol. 
47 does not apply to the office of Dharma- 
kartha under consideration. The first 
defendant has valid: title to the office 
along with the other male descendants of 
the founder. the plaintiff and defendants 
2 and 3. The successor to the office does 
not take the office solely in his right as 
heir to his predecessor but pro formam 
doni as direct nominee under the rules of 
succession laid down by the- founder. 


We are in entire agreement with the 
following observations of Krishnaswami 
Aiyangar, J. in Manathunatha Desikar's 
ce ILR (1943) Mad 858=(AIR 1944 Mad 
Db : à : 


“But, if a bare right to’ manage the 
temple and its affairs does not ` partake 
of the character of property it is difficult 
to conceive how the Tagore case, 1872-73 
Ind App Supp Vol. 47 can čome in the 
way of a person who is attempting - to 
regulate not the descent of his property 
but the choice of the individuals who are 
to hold the office of manager of a -temple 


-foiinded by him. Where such is the pur- 


pose, no objection on grounds of public 
policy can possibly . arise. In. fact, 
schémes.are framed every day by the 
courts laying down rules for the filling 
up in future of the office of trustee or 
trustees which- are totally inconsistent 
with the law as declared in the Tagore 
ease, 1872-73 Ind App Supp Vol. 47. So 
far as we are aware, nobody has ever 
suggested that such-schemés are invalid 
or open to attack for-reasons- of public 
policy. It ‘cannot be pretended that in 
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‘the matter of framing schemes the courts 
are supreme and possess the power ot 
transgressing the law of inheritance or 
the law of gifts. It is to be remembered 
in this connection that such institutions 
are admittedly favoured at any rate to 
this extent, namely, that the rules against 
perpetuities and accumulations, which 
apply to gifts and bequests in favour of 
private individuals, are relaxed in their 
case.” 


28. In this view, a decision on the 
question of. res judicata is even unneces- 
sary. But, as full arguments have been 
addressed thereon, we shall express our 
opinion. That the very ‘questions that 
call for decision now have been the sub- 
ject of adjudication in the former suit is 
not and cannot be disputed. Only two 
questions, one whether on the true inter- 
pretation of the Will of the founder, the 
present appellant is entitled to claim the 
office of trusteeship and two, whether the 
scheme for devolution of the office is 
valid, were the substantial questions rais- 
ed and considered in the trial court, and 
were the subject of examination and deci- 
sion by this court on appeal. Manifestly, 
if the other requirements for the opera- 
tion of the bar of res judicata are pre- 

- sent, a determination on the applicability 
of the rule.in 1872-73 Ind App Supp Vol. 


47 to the scheme of succession laid down | 


by the founder, now again put in issue, 
would be res judicata. The question, 
though one of law, is a question the deci- 
sion whereon rests with the court on the 
interpretation of the will of the founder: 
so the decision, even if erroneous in law, 
would be binding on the parties. One 
requirement for the rule to operate is 
apparently wanting; the present plaintiff 
- was not eo nomine a party on record in 
the former suit, when the decision . was 
given. Mr.. M. S. Venkatarama Tyer, 
learned counsel for the appellant, 
tends. for the applicability of the rule on 
the ground that the plaintiff is a privy 
of a party to the former suit and alter- 
natively, a person whose interest was 
represented by the parties on record in 
the prior suit. It is submitted that the 
office-of trusteeship, the subject-matter 
in dispute, was fully represented by the 
parties on record in the former suit, to 
preclude the successors to the office from 
te-agitating a matter that was squarely 
in issue in the former suit and fairly 
fought out and determined. Mr. R. Rama-. 
murthi Iyer, learned counsel for the plam- 
tiff-first respondent, submits that the 
plaintiff does not claim under parties to 
the prior litigation, and that the parties 
actually on record in the suit were’ not 
impleaded in a representative capacity. so 
as to bind all the parties interested in the 
issue. It is further pointed: out that, 
when there are a number of trustees, the 
office is a joint one and there could be no 


* con=- 


proper representation to the ~ office or 
binding adjudication in relation to it un- 
less all the trustees had jointly acted in 
defence. It is said that, where there are 
number of trustees,..all should be im- 
pleaded as parties or duly represented 
according to law by proceeding under 
Order I, Rule 8, C. P. Code. 


29. In the former suit, O. S. 20 of 
1938, the plaintiff claimed joint posses- 
sion of the office of trusteeship and of 
the trust properties along with the defen- 
dants in that suit. Besides defendants 1, 
4 and 5, the descendants in the male line 
of the founder, even the widows of the 
first defendant’s deceased two brothers 
were impleaded as party defendants. 
When the 4th defendant died pending the 
suit in the trial court, his widow was 
added as his legal representative for the 
purpose of the suit. The father of the 
present plaintiff and defendants 2 and 3. 
was the 5th defendant in that suit. De- 
fendants 2 and 3 were brought on record 


in the former suit at the appellate stage 


on the death of their father. That aspect 
will be taken up later. To the suit as 
originally constituted no point was taken 
in the written statement of the defen- 
dants that any other person interested in 
the office or entitled to be a trustee was 
left out. As the plaintiff in the former 
litigation’ claimed joint possession of tne 
office of trusteeship, all the trustees. in 
possession of the office, were necessary 
parties. Even though a big pedigree has 
been exhibited in the prior litigation and 
now, there has been no suggestion in evi- 
dence, leave alone the pleadings that 
other members in the pedigree entitled to 
the office of trusteeship -and alive at tne 
time of the institution of the prior suit 
had been left out. No issue of non- 
joinder of parties was raised. It has, 
therefore, :to be taken, that at the insti- 
tution all persons interested in the office 
of trusteeship had been made parties 10 
the former suit and none of them had 
been omitted from the array of parties. 
The suit was properly constituted: 


30. A decision in a former suit would 
be res judicata under Section 11, C. P. C. 
in a subsequent ‘suit brought by the same 
parties or between persons who ‘claim 
under the parties to the previous suit liti- 
gating under the same title. Explanation 
VI to Section 11 provides that where per- 
sons litigate bona fide in respect of a pub- 
lic right or of a. private right claimed in 
common for themselves and others, all 
persons interested in such right shall, for 
the purpose of this section, be deemed to 
claim under the persons so litigating. 
The raison d’etre of the rule of res judi- 
cata is to give finality to decisions arrived 
at by competent: courts between inte- 
rested parties after genuine contest. Res 
judicata binds parties and also privies, 
persons who claim under parties on re- 
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cord. A person not actually claiming 
under a party to the former suit but was 
represented by a party in the former suit 
in respect of a public right or a private 


right claimed in common for himself is, 


by Explanation VI deemed a privy. Suits 
under Order 1, Rule 8, C. P. C. are in- 
stances of the class of suits termed re- 
presentative suits where persons not actu- 
ally on record in the former suit are 
bound by the decision therein. But taney 
do not exhaust the claim of represenia- 
tive suits. Explanation VI includes any 
litigation in which, apart from Order i, 
Rule 8, parties are entitled to represent 
interested persons other than themselves. 
It is only. when a suit is expressly repre- 
sentative under. Order 1, Rule 8, the tro- 
cedure laid dowr under Order 1, Rue ‘3 
should be strictly observed—See Kumera- 
velu Chetti v. Ramaswami Ayyar, ILF 56 
Mad 657 = (AIR “1933 PC 183). 


31. The former suit was not one under 


Order 1, Rule 8, C. P. C. Order 1, Ruæ 8 
applies only to cases where there are 
numerous persons having the same inte- 
rest in a suit, when convenience requ-res 
that amongst the large number of ter- 
sons so interested a few should be allaw- 
ed to represent the whole. It is an enebi- 
ing provision which entitles one party or 
a few to represent several persons who 
have a common cause of action. In the 
instant .case, as discussed above all the 
persons then having interest in the office 
of trusteeship must, on the materials on 
record, bé held to have been made parzies 
to the former suit. If the suit had gone 
to final judgment as originally constitui- 
ed, clearly persons who had succeede€ to 
the office after the parties on record un 
that suit would be bound by the result 
of the suit. Mullah’s ‘©. P. Code, 13th 
Edn. collecting decisions points out at 
page 83 that a shebait, a trustee of a 
Devasam, a Mutavalli, an administretor 
of the estate of a deceased person, eacn 
represents his successor and, therefore, a 
decree against him will bind his successor. 
In Madhavan v. Kesavan, (1888) ILR 11 
Mad 191, the urima (managership). risht 
over a certain Devasam was vested in five 
Urallers (temple trustees} representing 
different Tllams, and a suit was brouzht 
by one of the Urallers to recover certain 
property alleged to have been  illegélly 
alienated by three other Urallers to a 
stranger. The suit was dismissed. At 
that time the adoption of the plaintiff, she 
fifth Uraller, entitling him to the urima 
right was not recognised by the other 
Urallers and he succeeded in establishng 
it only later. When the fifth trustee who 
had not been a party to the former anit 
brought a suit for the same purpose, it 
was held that the decree in the former 
suit was a bar to the second suit, on -he 


ground that he must be deemed to cleim. 


under the plaintiffs in the former suit 
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within the meaning of Section 13 Expla- 
nation V, corresponding to the present 
Explanation VI of the Civil Procedure 
Code. The decision in’ Jherula Das v. 
Jalandhar Thakur, (1912) ILR 39 Cal 887, 
is again authority for the position that 
decree against shebaits in honest suits 
bind the successors. The reason, it is ob- 
served in that case, is that shebaits with 
their predecessors ard successors form 
one continuous representation of the idol 
and consequently subsequent shebaits are 
regarded as the same persons in law as 
their predecessors. In Veerabadra Vara- 
prasada Rao v. Vellanki Venkatadri, 
(1900) 10 Mad LJ 114 it was held that in 
a suit for the income of a hereditary office 
a preceding office holder fully represents 
his successors in the matter of res judi- 
cata and limitation. In Mt. Moti Bala 
Debi v. Satyanand, AIR 1930 All 348 it 
was held that, with regard to endowed 
property, the successor in management of 
the endowed property may be considered 
as a legal representative of the prior 
manager of the same endowed property. 
The Judicial Committee observed in 
Propsunno Kumari Debya v. Golabchand 
Baboo, (1875) 2 Ind App 145 at p. 152 
(PC) that it appears to be right and rea- 
sonable that judgments obtained against 
a former shebait in respect of debts so 
incurred should be binding upon succeed- 
ing shebaits, who, in fact, form a conti- 
nuing representation of the idol’s pro- 
perty. 


32. Indubitably the defendants in the 
former suit asserted exclusive right to the 
trusteeship in the male line of the foun- 
der for the benefit of themselves and 
their successors. There was community 
of interest in them. it is the constitution 
of the trusteeship that was put in issue. 
It was not any personal or individual 
right of any particular trustee that was 
fought, but the true character of the 
devolution of trusteeship and its validity, 
if it should be interpreted in the manner 
claimed by the plaintiff in the former 
suit. To decide the scope of the former 
litigation, the court has to see the sub- 
stance of the representation of the parties 
in the former suit whether the contest 
was on a larger question affecting not 
only the parties on record but also the 
interest or estate they could and did 
represent and whether the adjudication 
was on the larger issue. Thus examined, 
it is the larger question about the scheme 
of succession affecting - the persons on 
record and their successors that was put 
in issue. 


33. The only oma on which the 
binding nature of the prior decision is 
questioned. is that the present plaintiff 
was not brought on record in the former 
suit, when pending the appeal- his father 
died. The present defendants 2 and 3 as 
well as their mother alone were added as 
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legal representatives’ of the deceasec 
father. The trial court negatived the 
applicability of the rule of res judicate 
substantially on ` the grounds that the 
plaintiff had not been impleaded as party 
to the former suit, that defendants 2 anc 
3 and their mother were added in the 
appeal only as legal representatives of the 
deceased father and not as co-trustees, 
that none of the defendants in the suit 
. were described as trustees, that the suit 
itself was not one against the trust, that 
the present appellant was agitating only 
his personal right to be. a co-trustee 
against others who disputed that right, 
and that so-in the circumstances, the prior 
suit cannot be considered to be a repre- 
sentative suit, for the decision therein to 
bind the trust or the trustees. The trial 
court’s reading of the scope of the former 
suit is manifestly erroneous. It has over- 
looked that the issue in contest ‘was as .to 
the mode of devolution of the office. of 
Dharmakartha and its validity, the then 


plaintiff claiming that descendants in the ~ 


female line also were entitled to function 
as trustees along with descendants in the 
male line. The then plaintiff was descen- 
dant in the femele line and the original 
defendants included. all the persons who 
claimed to: be trustees in the male line 
and were legally interested in opposing 
the claim. - š 


34. A legal representative is defined in 
S. 2 (11) C. P. C. as meaning, a person 
who in Jaw represents the estate of a de- 
ceased person ard includes 
who intermeddles with the estate of the 
deceased and where a party sues or sued 
‘in a representative character’ .the person 
on whom the estate devolves on the death 


of the party so suing or sued. The estate- 


involved in the .case is the office of 
trusteeship, and, according to the plain- 
tiff, the then fifth defendant’s interest in 
the office devolved on him and his two 
brothers. Their claim to the trusteeship 
is as heirs to their father, from and 
through him, Their father succeeded in 
the trial court on that basis and pending 
the appeal died. The contention for the 


plaintiff is that the failure to implead him 


aliso as legal representative makes the 
decision in the case ineffective against 
him. The real question is, was the estate 
of the deceased properly and sufficiently 


represented on his.death, to bind the suc-. 


cessors to his estate. The. representation 
of the estate of the: deceased which vests 
in his heirs in a pending action is part of 
the law of procedure. Order XXII, Rule 
1 and Rule 4 are the relevant provisions. 
Rule 10 may also be read in this context. 
The rights which the deceased man can 
no longer exercise or assert and his posi- 
tion in the suit which he can no longer 
maintain is propria persons, he exercises 
and asserts and fulfils in the person of 
the living substitute in the action. : 


any person. 
. discussing the principles, 
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35. It is now firmly established . that 
the estate can be represented in an action 
even when some of the heirs are without 
fraud or collusion omitted to be brought 
on record. In Dayaram v. Shyamsundari, 
AIR 1965 SC 1049 at p. 1054, the principle 
is thus set out by the Supreme Court: 


“The- almost universal ‘consensus of 
opinion of all the High Courts is that 
where a plaintiff or an appellant after 
diligent’ and bona fide enquiry ascertains 
who the legal representatives’ of a de- 
ceased defendant or respondent’ are and 
bring them on record within the time 
limited by law, there is no abatement of 
the suit or appeal, that the impleaded 
legal representatives sufficiently repre- 
sent the estate of the deceased and that 
a decision obtained ‘with them on record 
will bind not merely those impleaded but 
the entire . estate including those not 
brought on record.” — . 


This principle has been reiterated by the 
Supreme Court.in Md, Sulaiman v. Md. 
Ismail, AIR 1966 SC 792, where a decree 
was obtained against only some of the 
heirs. Citing the above passage from 
Dayaram’s case, AIR 1965 SC.1049 the 
Supreme Court . remarks that, if after 
bona fide enquiry some but not all the 
heirs of the deceased. are brought on re- 
cord, the heirs so brought on record re- 
present. the entire estate of the deceased 
and the decision of the court, im the 
absence of fraud or collusion, binds those 
who are not brought on record as well as 
those who are impleaded eo nomine. In 
the Supreme 
Court quoted with approval the observa- 
tions of Madhavan Nair, J. in Chatur- 
bhuja Doss Kushaldoss and Sons v. Raja- 
manicka Mudali, ILR 54 Mad'212 = (AIR 
1930 Mad 930). In that case a debtor died 
leaving a will bequeathing his estate to 
his nephew subject to certain dispositions. 
In ignorance of the will and bona fide 
believing that the widow was the proper 
legal representative, a creditor of the 
déceased brought a suit against her alone 
and obtained a decree ex parte for satis- 
faction of the debt out of the husband’s- 
estate, and satisfied his claim by sale of 
certain items of the estate in her hands. 
A nephew of the deceased who was the 
residuary legatee under the will sued to 
set aside the decree and sale in execution 
thereof. . In the circumstances, the learn- 
ed Judge observed: 


“Prima facie a decree will bind only 
the parties to it or those claiming through 
them, but ‘there are exceptions to this 
rule. The courts have held that in certain 
circumstances when one who-is not the 
true legal representative of a deceased 
person is impleaded as his legal represen: 
tative, then a decree passed against him 
in his character as-the legal representa- 
tive of the deceased would. be binding on 
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the true representative though he is not 
a party to it. The suit may have ben 
instituted against the wrong legal represen- 
tative at the very commencement or the 
wrong legal representative may have b2en 


brought on record during the pendency of- 


the suit. or after the decree and for pur- 
poses of execution”. 


36. Tt was. held in that case by shis 
Court that, as the creditor bona fide belfev~ 
ed that the widow: was the proper legal 
representative and got his decree witout 
any fraud or collusion with her, and as 
- she was then interested in defending the 
estate and sufficiently represented the 
estate, the decree was binding on the 
nephew. 


37. Again in Dolai Malika v. Krusnna 
Chandra, AIR 1967 SC 49, where on the 
death of one of the appellants some cnly 
of his heirs came on record, it is held by 
the Supreme Court that, unless ther2 is 
fraud or collusion or there are other cir- 
cumstances which indicate that there has 

‚not been a fair or real trial or that against 
the absent heir there was a special zase 
which was.not and could. not be tried in 
the proceeding, there is no reason why 
the heirs who have applied for being 
brought on record could not be allowed to 
represent the entire estate, including the 
heirs not brought on record. Reference 
may also be made -to Jagdishchandre v. 
Kameshwar Singh, AIR. 1953 Pat 178 at 
p. 181. In that case, 
senting the deity were parties to the suit 
when it was instituted. One of the zhe- 
baits was an executrix of the estate of a 
deceased shebait. She ceased to bea 
shebait when the heirs of the deceased 
came of age. The heirs did not apply for 
substitution. On ‘the question of proper 


and effective representation of the deity,’ 


the Patna High Court observed — 


S aecsssseses there is nothing to indicate 
that the suit as instituted was not pro- 
perly framed and all the shebaits re- 
presenting the deity were not parties to 
the suit. . In that view of the matter -t is 
-unnecessary for me to examine the various 
decisions cited by the appellants to sup- 


port the contention that all the ‘shebaits’ - 


of the deity should have been impleeded 


as parties to the suit, because otherwise . 


the suit could not proceed, Those ceci- 
sions, in my opinion, are no authority for 
this wide contention of the appellents; 
but in the present case I have already 
shown that all the shebaits represerting 
the deity were parties to the suit when it 
was instituted and the suit could noz ‘be 
said to be bad for defect of parties. If 
the ‘shebaiti’ interest devolved on tnese 
heirs during the pendency of the suit, it 
was open to them to apply for being add- 


ed as parties, and they could not take ad- 
vantage of their own omission to de so,. 


` shebaits repre-- 
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because the entire ‘shebaiti’ interest was 
represented in: the suit as originally, 
framed.” 


In the present case there is no question 
that the former litigation was bona fide 
and fairly fought out; nor can the plain- 
tiff in the former ‘suit be charged with - 
lack of bona fides in -not impleading the 
present plaintiff as a legal representative. 
The fifth defendant died in October 1940, 
leaving surviving his widow and two 
minor defendants 2 and 3. The plaintiff, 
the posthumous son, was born on 5th 
December. 1940. The application C. M. P. 
No. 7089 of 1940 to bring on record the 
present defendants represented by their 
maternal uncle as guardian-ad-litem as 
legal representatives was ordered on 21-1- 
1941. It is the first defendant’s case that 
the present plaintiff was not even born at 
the time the application was filed. It 
must be so having regard to the date of 
his birth and the date on which the ap- 
plication was ordered. On the application 
or even after no representation was made 
to Court that another son had been born 
posthumously and he must be made a 
party to the appeal. All these persons 
whom the plaintiff in the former suit be- 
lieved as persons interested in the office 
of Dharmakartha had been impleaded. 
Learned counsel for the’ plaintiff before 
us frankly stated that the bona fide nature . 
of the former contest is not questioned. 
No want. of diligence or lack of bona fide 
enquiry ‘is attributed to the plaintiff in 
the former suit in not impleading the pre- 
sent plaintiff; nor is it said that the pre- 
sent plaintiff had any special case of his 
own, The questions involved were pure 
questions of law and eminent counsel have 
appeared for the parties. 


38. In thè result, however looked af, 
whether as a case of representation of the 
office of trusteeship by the parties on re- 
cord in the earlier suit, or as a case of re- 
presentation of the estate in which the 
plaintiff is interested, by the persons 
actually brought on record as legal re- 
presentatives, either way, the decision on 
appeal in the former suit which has be- 
come final would bind. ‘the plaintiff and 
bar. him from reagitating the issues. 


` 39. It follows that both on the merits 
and on the principle of res judicata the 
plaintiff's claim has to fail. The judgment ~ 
and decree of the Subordinate Judge of 
Nagapattinam are therefore set aside. 
The suit shall stand dismissed with costs, 
The appeal is allowed with costs. 


Appeal allowed, 


ent 


26 Mad. [Prs. 1-2] Panchayat Union Council v. C. Tirupathy (FB) 


AIR 1971 MADRAS 26 (V 58 C 2) 
FULL BENCH ` 


K. VEERASWAMI, C. J., NATESAN ` 
AND SOMASUNDARAM, JJ. 


Panchayat Union Council, Tirupattur 
and another, Appelląnts v. C. Tirupathy, 
Respondent. 


Second Appeal No. 1037 of 1965, D/- 
18-11-1959, decided. by Full Bench on 
order of reference made by Kailasam J., 
D/- 17-4-1969. 


Panchayats. — Madras Panchayats Act 
(35 of 1958), S. 170 — Madras Village 
Panchayats Act (10 -of 1950), S. 101 — Ap- 
plicable only to suits for compensation — 
Suit for claiming aalaiy is not one for 
compensation. 


Section 170 of the Madras Panchayats 
Act 1958, like Section 107 of the Madras 
Village Panchayats Act 1950, is applicable 
only to suits for compensation and the 
words in sub-section (2) of Section 170 
“unless it is a proceeding for the recovery 
of immoveable property or for a declara- 
tion of title thereto” do not make any 
difference to the interpretation. 

. (Para 3) 


Hence where the basis -of the claim for 
recovery of salary for a period from 10-1- 
58 to 26-4-59 by plaintiff was that his ser- 
vices as Headmaster were illegally termi- 
nated by the Panchayat Board with effect 
from 10-1-1958, and that the removal 
order was reversed on appeal and that 
consequently he was reinstated in service 
with effect from 27-4-1959, it would be 
inappropriate to describe the claim as one 
for compensation. The plaintiff was cer- 
tainly not suing for damages for any in- 
jury caused to him or compensation for 
any Joss that he had sustained by reason 
of the order of dismissal and restoration. 
The claim was based on his service which 
no doubt was interrupted by the order. 
The claim was one for salary for the 
period of his compulsory absence from 
service and not as compensation. Hence 
notice under Section 107 was not essential. 

. (Paras 1, 2) 

Cases Referred: Chronological Paras 

(1965) ILR (1965) 2 Mad 325, i 
Krishnaswami v. Panchayat Board 2 

(1948) ATR 1948 PC 56 (V 35) = 
ILR (1947) Bom 860, Govindram 
Seksaria v. Edward Radbone 2 
(1939) AIR 1939 Mad 421 (V 26) = - 

. 1939-1 Mad LJ 588 (FB), Pancha- 
yat Board Thiruvottiyur v. West- - 
ern India Matches Co. 1, 2 
V. V. Raghavan, for Appellants; Srisai- 

Jam, for Respondent. 

K. VEERASWAMI, C. J.:— Thè res- 
pondent instituted a suit for recovery of 
salary- for the period from 10-1-1958 to 26- 
4-1959. The basis of the claim by plaintiff 
was that his services as Headmaster were 
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illegally terminated by the Panchayat 
Board with effect from 10-1-1958, and 
that the removal order was reversed on 
appeal and that consequently he was re- 
instated in service with effect from 27-4- 
1959. The suit was resisted by the appel- 
lant on the ground, among others, that it 
did not lie under Section 170 of the Mad- 
ras Panchayats Act, 1958. This defence 
was accepted by the trial court which dis~ 
missed the suit. The respondent was, 
however, successful in' his appeal. The 
Panchayat is the appellant in the second 
appeal. Kailasam J., who heard the 
second appeal, felt the applicability of the 
section to the suit raised an important 
question of construction thereof and it 
should, therefore, be decided by a Full 
Bench. The learned Judge was also of 
the view that the reference was necessary 
as he thought that Panchayat Board, 
Tiruvottiyur v. Western India Matches 
Co., 1939-1 Mad LJ 588 = (AIR 1939 Mad 
421) (FB) in interpreting the scope and 
effect of Section 225 of the Madras Local 
Boards Act 1920, did not deal with the 
bearing and construction of the words 
“unless it is an action for the recovery of 
immoveable property or for a declaration 


. of title thereto” inserted in the section by 


an amendment of 1900. 


2. A5 we read Section 170 of the 
Madras Panchayats Act, we find no diffi- 
culty in interpreting its scope as limited 
to suits for compensation as mentioned 
therein. The wide scope of “any act” is 
limited by the words which follow, name- 
ly, “the amount of compensation claimed”, 
which clearly indicate that the act con- 
templated is tortious in ‘character. This 
is the interpretation which the predeces- 
sors of S. 170 had uniformly received in 
this court. But for 1939-1 Mad LJ 588 = 
(AIR 1939 Mad 421) (FB), it would have 
been necessary for us to notice the earlier 
eases. That case related to recovery of 
tax collected illegally. The learned Judges 
who made the reference to the Full 
Bench had no doubt 'that the collection of 
the tax illegally was an act within the 
meaning of Section 225 of the Local 
Boards Act, 1920. They referred, how- 
ever, the question for decision of the Full - 
Bench as to whether the suit was of such 


‘a nature as would fall within the ambit 


of Section 225. The Full Bench held that 
the suit was not one for compensation 


_ and, therefore, was not within the ambit 


of Section 225. In coming to that conclu- 
sion the Full Bench also pointed out that 
where the courts had consistently inter- 
preted. the law in a particular way for 
many years, it was for the Legislature 
and not the courts to effect a change, if a 
change was desirable. This view of the 
section was adopted by one of us in 
Krishnaswami v. Panchayat Board, ILR 
(1965) °2 Mad 325 in construing S. 107 of 
the Madras Village Panchayats Act, 1950, _ 
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which is in pari materia with Section 170 
of the Madras Panchayats Act, 1958. In 
our view, the fact that sub-section (2) of 
Section 170 saves from the scope of sub- 
section (1) “proceeding for the recovery 
of immoveable property or for a declara- 
tion of title thereto” does not have the 
effect of enlarging the scope of sub-3ec- 
tion (1) as to the nature of the suits con- 
templated by that provision. These 
words did not find a place in Section 156 
of the Madras Local Boards Act 1884, but 
were inserted for the first. time by the 
Amending Act VI of 1900 by recasting 
Section 156 and providing sub-section (3) 
of the section. But these words, as we 
said, did not make any difference to the 
interpretation of the scope of sub-section 
(1) of Section 156 of the 1884 Act, -as 
amended in 1900. Even as the .section 
originally stood, which did not use the 
words ‘the amount of compensation cleim- 
ed’, it had been interpreted as applicable 
to only tortious acts. The words ‘the 
amount of compensation’ which, as we 
said, were introduced in the section in 
11900, have been reiterated in the Aci of 
11920 as well as in the Panchayats Acts of 
1950 and 1958. The point of construction 
is really controlled by the use of these 
words “the amount of compensation 
claimed”, which unmistakably shows the 
nature or character of the claim made in 
the suit. One of us in ILR (1965) 2 Mad 
325 made reference to Govindram Sexsa- 
ria v. Edward Radbone, ILR (1947) Bom 
860 = (AIR 1948 PC 56) where the Privy 
Council dealt with the word “compensa-~ 
tion” and observed— 


“Compensation for an advantage may 
appear to be a contradiction in terms, 
since compensation connotes a measur2 of 
loss or damage and not the value of an 
advantage.” 


It would be, in our opinion, inappropriate 
to describe the plaint in the instant zase 
as one for compensation. The plaintiff 
was certainly not suing for damages for 
any injury caused to him or compensation 
for any loss that he had sustained by 
reason of the order of dismissal and re- 
storation.’ The claim, as we read the 
plaint, was based on his service which 
no doubt was interrupted by the order. 
On a true view of the plaint, it seems to 
us that the claim is one for salary for the 
period of his compulsory absence from 
service and not as compensation. 


' 3. Our answer to the question refer-` 
red to us is that Section 170 of the Mad- 


ras Panchayats Act 1958, like Section 107 
of the Madras Village Panchayats Act 
1950, is applicable only to suits for œm- 
pensation and that the words in sub-sec- 
tion (2) of Section 170 “unless it is a 
proceeding for the recovery of immove- 


_ firmed, ATR 1964 Cal 474 (FB), 


Maragathamani v. Ebenezer (SB) (Veeraswami C. J.) (Prs. 2-3)-[Prs. 1-2] Mad. 27 


able property or for a declaration of sass 
thereto” do not make any difference to 
the interpretation, 

- Reference answered. 
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AIR 197} MADRAS 27 (V 58 C 3) 
SPECIAL -BENCH 


K. VEERASWAMI, C. J., NATESAN 
AND GOKULAKRISHNAN, JJ. 


Maragathamani, Petitioner v. Ebenezer 
Ponraj Samuel, Respondent. 


M. C. No. 12 of 1969, D/- 6-1-1970, Fa 
ferred by Dist. J., Tirunelveli, D/- 2 
1969. 


Divorce Act (1869), Section 20 — Con- 
firmation of decree by High Court — 
Wife’s suit for divorce on ground of bus- 
band’s impotency — Refusal by husband 
to submit to medical examination — No 
possibility of collusion found — Wife’s 
evidence found reliable — Decree con- 
Rel. on. 

(Para 2) 


Cases Referred: Chronological Paras 


(1964)-AIR 1964 Cal 474 (V 51) = 
68 Cal WN 1156 (FB), Pratima 
‘Routh v. Hriday Ranjan Routh 


N. Duraiswami (amicus curiae), for 
Petitioner; M. A. Srinivasan (amicus curi- 
ae), for: Respondent. 


VEERASWAMI, C. J.: The wife at her 
instance, on ground of impotency of her 
husband, has, been granted a decree for 
divorce ‘subject to confirmation by this 
Court. They were married in May 1959 
in the Church of South India at Kovai- 
kulam in Nanguneri taluk. She averred 
that on the night of the marriage and on 
several subsequent occasions, there was 
attempt at sexual intercourse, but þe- 
cause of the impotency of her husband 
they could not have it. The husband fil- 
ed a written statement denying impo- 
tency. It appears that he instituted a 
suit: for restitution of conjugal rights, 
which he did not pursue. He did not ap- 
pear in court; nor in spite of requisition 
therefor would he submit himself to 
medical examination. The wife gave 
evidence to the ‘effect that her husband 
was unable to have sexual intercourse 
with her and that this fact she had also 
mentioned to a co-teacher who gave evi- 
dence in court. The District Judge ac- 
cepted the evidence of the wife and her 


= 2 


.co-teacher. He was also inclined to draw 


an adverse inference from the unwilling- 
ness or refusal of the husband to ‘submit 
himself to medical examination. 


2. We have anxiously considered the 
question whether it is safe to confirm the 
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decree in the absence of medical exami- 
‘nation of the husband. Like the District 
Judge we are however satisfied that in 
the circumstances of this case, there was 
no room for collusion. That this is_so 
appears from the fact that. the husband 
himself filed a suit for restitution of con- 
jugal rights and in the present proceed- 
ings in the written statement he denied, 
his impotency. What. is more, he also 
resisted and refused to have’medical exa- 
mination. In -Pratima Routh ` v. Hirday 
Ranjan Routh, AIR.1964 Cal 474 (FB) the 
court was inclined in similar circumstan- 
ces to draw an adverse inference against 
the husband. The English Matrimonial 
’ Causes Rules 1957, by Rule 24, specifically 
provides for medical examination. But 
so far as the provisions of our Act are 
concerned, no such specific provision has 
been made. 
ciding that this court, can in proper cases 
compel medical examination, in the ‘case 


on hand we are satisfied: that that course . 


is unnecessary. As Rayden on Divorce, 
9th Edn., page 117, points out, where the 
husband or -wife refuses to submit ` for 
medical inspection, the court may never- 
_{theless grant a decree. The wife has 
given clear evidence and it does not ap- 


pear to us that she did so as a result of 


collusion. There is no. reason to disbe- 


lieve her, Her story appears to be natural. 


and earnest. If -the ‘husband was, really 
not impotent, there is no reason why -he 
should have refused to subject: himself -to 
medical examination, - particularly after 
his categorical denial in the written ‘state- 
‘tment of impotency. We are satisfied that 
the wife is entitled to the’ decree tor 
divorce, The decree is confirmed. 


Reference accepted. 





AIR 1971 MADRAS 28 (V 58 C 4) : 
NATESAN, J. 
T Linga Gowder, Appellant v. The 


’ State of Madras, represented by the Dis-. 


trict Forest Officer, Ootacamund. and 
others, Respondents. 
Second Appeal No. 192 of 1965, D- 


16-86-196 


(A) Contract Act (1872),.S. 5 — Revo- 
cation of proposal — Auction sale — Bid- 
der when can withdraw: from bid. 


In an auction. sale, a condition stipulat-. 


'. Sng that a bid shall not be retracted, has 


no force unless, it is supported by consi- -. 
deration or is founded on statutory autho- 


- rity. Every bid is an offer. It’ binds 
both parties only. when the offer is accept- 
_ed. Quite often, the auctioneer’ reserves a 
right to refuse highest bid, at his discre- 
tion. Similarly, before final acceptance 


GN/GN/D194/70/HGP/B 





Linga Gowder v. State 


act, of the intention 
- result in an enforceable or a concluded 


Even assuming . without `dè- ` 


refusal is communicated 


. tract between the 


-~ tion of. 


ALR. 


of the bid or falling of the hammer, it is 
always open to the bidder to withdraw 
his- bid. ATR 1947 Mad 366, Rel. on. 

, - {Para 3) 

(B) Contract Act (1872), Ss. 4,5 — 
Communication, acceptance and revoca- 
tion ot proposals —- Contract when con- 
cluded. 

To ‘conchide -a -contract and to bring 
about contractual relationship between 
the parties, the acceptance must be com- 
municated in some perceptible form. A 
mere resolve on. the part of offeree to 
accept an offer, when- there is no external 
manifestation by speech, writing or other 
to do so, cannot 


contract. Both offer and acceptance must 
be absolute, unqualified ` and uncondi- 
tional. If it is conditional, parties can 
withdraw at any moment until absolute 
acceptance takes place. 

The position may, however, be different 
if there is a statutory rule having force of 
law preciuding withdrawal of a bid in 
an auction sale pefore its acceptance or 
. to the bidder. 
Case law discussed. AIR 1954-SC 236 & 
Appeal No. 377 .of 1962 (Mad), Disting.. 

(Para 7). 

(©) Contract Act (1872), S. 31 — Con- 
tingent contract — Auction sale of lease- 
hold rights in Government forest —- Auc- 
tion sale. notice -.containing number of 
térms and conditions — Contract held was 
not contingent. {Para 7) © 


(D) Constitution of India, Art. l 299(1) — 


“ Contracts between Govt.. and other per- ` - 


sons — Formal document — Necessity. 


For complying with the requirements 
of Art. 299(1), the acceptance of a con- 
Government and a 
party must be in writing, though there 
is no need for execution of any formal 
eocument. aR 1083 Sc. 1685, Rel ‘on. 

(Para 8). 


(E) Constitution of India, Art. "299(1) —_ 
Contracts between Govt. and other- party 
— Article does not, contemplate implied 
contract — Auction sale by Govt. — De- 
posit of money — Withdrawal of, before 
acceptance ~— Re-auction ` resulting | in 


_ deficiency — Recovery of deficiency could 


not be made on ground that there was 
implied contract. (Para 10) 


(F) Madras Revenue Recovery Act (2 


- of 1864), S. 52 — Madras Forest Act (5 


of 1882), S.-66 — Auction sale cf lease- 
hold rights in Govt. forest — Withdrawal 
of bid by highest bidder before confirma- 
bid — Contract found not enforce- 
able — No statutory rule whereunder 
‘money could be clanacd by Govt. ` 

. ; {Para 10) 


Cases Referred | Chronological Paras 
(1969) ILR (1969) 1 Mad 124 = 


(1969) 1 Mad LJ 394, Municipal 
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Council, pate v. Pasupathi 
Muthu R 6 
(1967) AIR. “1067 SC 203 (V 54) = `. 


(1966) 3 SCR 919 == (1967) 2 

ae 119, K.. P.. Chowdhry v. State. 

- f Madhya Pradesh 

(1966) AIR 1966 SC 543 (V. 53) = 
(1966) 1 SCR 656, Bhagwandas 
v. Girdharlal -& Co. 

(1963) AIR 1963 SC 1685 (V 50) = 
foe) 3 SCR w5 Manion of India 

A.L. Rallia -R: 

(1962) Appeal No. 377 77 of 1962 (Mad), 
. State of Madras v. Govindaraja 
Chettiar -- ; 

(1954) AIR 1954 SC 236 (V 41) = 
"1952 SCR 817 = 1954 SCJ 315, 
Chatturbhuj Vithaldas v. More- . 
shwar Parashram : 

(1951) ATR 1951 Mad 322 (Vv 38) = 
(1950) 2 Mad LJ 486; Rajanaga- 
ram Village .Co- operative Society 

.° v. Veeraswami Mudaly `- ‘ 
(1947) AIR 1947 Mad 366. (V 34) = 

- TLR (1947) Mad 837 = (1947) 1. 
‘Mad LJ 123; Somasundaram 
Pillai x Provincial Govt. of i 
Madra 

(1925) AIR 1925 Bom 485 (V 12) = 
-49 Bom LR 759, Secy. of State v. 
Bhaskar Krishnaji i : 

(1891) ILR 14 Mad 235, Agra Bank 
v. Hamlin 

(1790) 3 TR 653 = 100 ERN 18, 
Cooke v. Oxley 


A. K. Sreeraman and A. s. Kailasam, 
for Appellant; The Addl. Govt. Pleader, 
for Respondents. 


JUDGMENT :— This Second- Appeal 
raises an interesting question in the law 
.of contracts. On 8th December; 1953, the 
District Forest Officer, Ootacamund Divi- 
` sion, held an auction sale of the right to 
cultivate potato and. vegetable crops along 
with blue-gum or wattle, in four plots of 
land, each plot: measuring about 5 acres. 
The Plaintiff in the suit out of whicn the 
Second Appeal arises, the appellant here- 
in, was. the highest bidder in the auction 
:-for the said four plots of land. He had 
to pay, under the terms of his bid fcr the 
four plots, “Rs. 725, Rs. 775, Rs. 775 and 
Rs. 800 respectively per year’ as lease 
amount. The lease was for a period of 
three years from ist January, 1952 or 
from the date of the agreement to be exe- 
cuted in accordance with the conditions of 
the auction, whichever -was earlier. The 
auction sale notice’ containing 36 condi- 
. tions is exhibited as Exhibit B-1.. Condi- 
tions 9 and 11 deal with the depos-t of 
earnest money by an intending b-dder. 
He has to make-an earnest depos:t of 
Rs. 100 before. the commencement cf the 
sale and he has also to sign the auction 
notice in token of acceptance of al the 
` conditions. The earnest money. deposited 
by unsuccessful bidders is returnable at 
the close of the auction sale and that of 


amount namely 3/4 of the sale 
‘should be paid in one instalment on or 
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the highest bidder will be retained to- 
wards part of the lease amount. The 
highest bidder of each field should pay 
an. earnest deposit of Rs. 100 before he 
is allowed to bid for :another field. The 
plaintiff who has been the highest bidder 


_in respect of the four plots, has deposited 


earnest monev of Rs. 100 for each plot of 
land. - Condition 15 lays down, that with- 
in ten days from the date of the receipt 
of the order confirming the sale, the suc- 
cessful bidder shall pay } of the sale 
amount less earnest deposit in the Dis- 
trict Forest Office or in the Range Office 
concerned. The balance’ of the sale 
amount, 


before. Ist June, 1959. In case of default, 
the lessee wotild be- given time upto a 
maximum -of one month with interest at 
6; per cent, from the date on which the 
instalment fell due. The District Forest’ 
Officer- would‘ evict the lessee, if there was 
default in the payment for more than 
one month and.all the amounts paid by 


` the lessee would be forfeited to the Gov- 


ernment. Condition 15(a) states that, if 
the iast day for the payment of lease 
amount is a holiday or series of holidays, 
the lease-amount shall be paid on the pre- 
vious working -day and the agreement 
should also be executed or voida will be 
granted,. if the -execution of the agree- 
ment is délayed bythe contractor. . Also 
unless “and until the security deposit is 
furnished and the agreement executed, no 
pérmission wll bé granted- to commence 
work in the area relating to his contract. 
Condition 15(c) stipulates that, if the 
lessee fails to execute an agreement in 


.the prescribed form at the time of the 


payment ofthe lease amount, the earnest 
money deposit will be- forfeited to . the. 
Government; -the lease-hold. right resold 
at his risk, ‘and the lessee will be liable 
to make -good the loss to the Government. 
In cases where resales.are effected the 
defaulting bidder will not be permitted to 
bid at the resale. Condition 30 relating 
to the confirmation of the sale is import- 
ant. The sale is subject to confirmation 
by the District Forest Officer or the Con- - 
servator ‘of Forests, Coimbatore Cirele, as 
the case may be, who reserve’ to them-. 
selves the right to accept or reject the 
bid without assigning any reasons there- 
for. Under Condition 32, all the money 
due by. the successful: bidder or contractor, 
as the case may bė, under the terms of 
the sale notice or the gmat executed 
by him shall, if not paid by him, be re- 


_ eoverable from him under Section 66 of 


the: Madras Forest Act (V of 1882) as 
amended by Forest Act (I of 1934) by the 
attachment and sale of his property under 
Madras Act H of 1864 and any statutory. 


- modification thereof. - 


2. Admittedly, the auction sale in this 
case was held by the District Forest Offi- 
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cer, the 2nd defendant in the case. On 
the 19th of January, 1959, before the 


receipt of any order from the District 
Forest Officer confirming the sale of the 
lease-hold right, the plaintiff, complaining 
that he had received no information in 
the matter and that the cultivation season 
had also passed, withdrew his bids and 
asked for the refund of the earnest depo- 
sit of Rs. 400. There was no response to 
this letter of.the plaintiff withdrawing 
his bid, and without reference to the same, 
by proceedings dated 30th January, 1959 
and 3ist January, 1959, the District Fo- 
rest Officer proceeded to confirm the 
plaintiff's bids and called upon him to 
execute agreements in - the prescribed 
form. There is a separate confirmation 
order for each one of the four plots. Each 
order refers to the bid amount and re- 
quires the plaintiff to pay the balance 
due less the earnest deposit within 10 
‘days of the receipt of the order in accord- 
ance with the conditions of the sale. The 
plaintiff refused to comply: with the de- 


mands and the District Forest Officer pro- - 


ceeded to resell by public auction the 
Teasehold right with regard to the four 
plots. By his letter, dated 3rd Septem- 
ber, 1959, he intimated the plaintiff that 
the plots have been re-auctioned . and 
that the plaintiff should pay a sum of 
Rs. 4,025, the loss: sustained by the Gov- 
_ernment as a result of the.re-sale, giving 


credit for the earnest deposit of Rs. 400. . 


He initiated proceedings to recover the 
aforesaid amount under the Revenue Re- 
covery Act through the Collector of Nil- 
giris. The plaintiff, thereupon, issued the 
necessary notice under. Section 80, Civil 
Procedure Code, and commenced 
for a declaration that the proceedings of 
. the State of Madras represented by the 
District Forest Officer, Coimbatore, and 
the coercive action initiated.. under. .the 
Revenue Recovery. Act are illegal and 
unsustainable in law and for refund of 
the earnest money deposit of Rs. 400. The 
plaintiff took the stand that there was no 
completed contract in the case, and that, 
before due acceptance of his highest bid 
by confirmation in -accordance with . the 
conditions of the sale, he had withdrawn 
his bid. The learned Subordinate Judge, 
Nilgiris, upheld -the plaintiffs contention 
that there was-.no concluded contract and 
granted him the declaration as prayed 
for and decree for the refund of-the earn- 
est deposit. On appeal, the learned Dis- 
trict Judge; Coimbatore, took the view 
that there was a definite acceptance of 
the plaintiffs’ bid at the auction and the 
Sale was confirmed by the authority con- 
cerned. On that view, he reversed: the 
decree of the trial Court and . ‘dismissed 
the suit. 


3. The argument of Mr, A. K. Sree- 
raman is to the following effect: There 
was no immediate acceptance by the Dis- 
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‘of Forests, Coimbatore. 


action. 


. accepted. Quite’ often, 


A.LR. 
trict Forest Officer of the plaintiffs high- 


- est bid at the auction. Under the condi- 


tions of the auction: sale the District Fo- 
rest Officer or the Conservator of Forests, 
as the case may be, reserved to them- 
selves the right to accept or reject the 
bid without assigning any reason and the 
sale is subject to confirmation, It was 
not signified in any manner at the time of 
the auction that the plaintiff's highest 
bid, was accepted. There was, therefore, 
no concluded contract, and; before there 
was confirmation by the District Forest 
Officer, the plaintiff withdrew his bid. 
Even if in the circumstances the -accept- 
ance of the plaintiff's bid could be spelled 
out by implication, Article 299(1) of the 
Constitution rules out implied contract 
with the Government. While reversing 
the decree of the trial Court, the learned 
District Judge says: 


“The auction was held by the 2nd de- 
fendant .......00 « at that auction, plain- 
tiffs bid which was the highest was ac- 
cepted. Under condition No. 30 the sale 
was subject to confirmation by the Dis- 
trict Forest Officer, or by the Conservator 
On 30th January; 
1959, the. plaintiff was informed that the 
sale of the right to cultivate the. plots. 


.with potato and vegetables was confirmed 


and the plaintiff was required ‘to pay the 
balance of the lease amount.” `- 

The reference to the acceptance of. ‘the 
plaintiff’s bid at-the auction sale in the 
judgment of the lower appellate Court is 
clearly an inference from the circum- 


‘ stances, because it is nobody’s case, either 


on the evidence or pleadings, that the 
District Forest Officer intimated the 
plaintiff that his bid was accepted, The 
substantial defence is found -in para 10 
of ue written Sane in the following 
words:— 


“The terms of the oaet are complete 
and there has been a completed contract 
by the plaintiff accepting the terms of the 
conditions of sale, paying - the earnest 
money and signing the bidder’s list. No . 
further choice is left in the plaintiff to 
rescind or resile from the obligations. set 
out more fully in the terms and conditions 
of the lease auction.” 


The State wholly relies upon the fact of 
the plaintiff having accepted the condi- 
tions of sale and signed the bidder's list. 
According to the State, having taken part 
in the auction sale subject.to the condi- 
tions, the plaintiff was precluded from 
rescinding -the contract. Here, when the 
District Forest Officer put up in auction 
the leasehold right, he invited offers and 
every bid was an offer. It would bind 
both the parties only when the offer was 
the auctioneer 
resérves a right as part of the conditions 
of sale that even though thé:bid is the 
highest one, at. his discretion he may not 


1971 
accept it. Before final acceptance oz the 
bid or falling of the hammer, it is always 
open to the bidder to withdraw. his bid. 
It is also well established that a concition 
stipulating that a bid shall not be re- 
tracted, has no force unless it is supoort- 
ed by consideration or is founded on sta- 


tutory authority — see Somasundaram . 


Pillai v. Provincial Government of Mad- 
ras, ILR (1947) Mad 837 = (1947) 1 Mad 
LJ 123 = AIR 1947 Mad 366 at p. 368. 
The short question for consideration is 
whether there has been acceptance of the 
plaintiffs bid before withdrawal of the 

same, to constitute a contract in this case. 


4. The auction sale notice in this case 
states that the auction sale would te by 
the District Forest Officer or by an Officer 
authorised by him. Condition 30 ož the 
sale notice provides that the sale would 
be subject to confirmation by the Dis- 
trict Forest Officer or the Conservator of 
Forests, as the case may be, who reserve 
to themselves the right to accept, or reject 
the bid without assigning any reason. 
Does this condition mean that, when the 
auction sale is held by the District Forest 
Officer, there must be confirmation cf the 
sale by the Conservator of Forests or 
when the auction sale is held by an offi- 
cer authorised by the District Forest Offi- 
cer, there must be confirmation o? the 
sale by the District Forest Officer? 
question was not mooted in the Courts 
below and the position was not made 
clear. No rules or administrative instruc- 
tions when the sale should be confirmed 
by the Conservator of Forests, have been 
placed on record. The case proceed2d in 
the Courts below and before me on the 
assumption that the District Forest Offi- 
ane a competent to accept and comfirm 
a bid. 


Having regard to the defence se: out 
above, it seems to me that the District 
Forest Officer. even if he conducts the 
auction sale himself is not bound to accept 
the bid then and there. The offer zould 
be accepted subsequently by an ord=r of 
confirmation. He may deliberate whe- 
ther the highest offer could be accepted. 
He may suspect that, in a particular case, 
there was a ring formed by bidders in 
combination to keep down the bid. What- 
ever may be the reason behind the reser- 
vation there is a specific condition in the 
auction sale notice that the sale is svbject 
to confrmation. Manifestly, there is no 
absolute- acceptance when the highest bid 
is reached and the auction is closed. The 
auction sale is finalised only by issuing 
an order of confirmation. Can it be said 
that both the parties are bound bv the 
contract pending the order of conf:rma- 
tion? Under one of the conditions in the 
auction sale notice, within 10 days cf the 
receipt of the confirmation order an 
agreement has to be executed and pert of 
the lease amount paid. Can it be seid in 
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law that, before confirmation of sale, the 
obligation of the plaintiff to make depo- 
sit of the lease amount arose? Is there 
anything in the subsequent conduct of the 
concerned authority prior to the confirma- 
tion order that the highest bid was 
accepted? Can it be contended, in the 
face of condition 30, that the Government 
cannot withdraw and refuse to confirm 
the highest bid? In my opinion, it could 
not be. If that is the position, where is 
the concluded contract? Even if the Dis- 
trict Forest Officer made up his mind to 
accept the bid, that is not sufficient to 
bring about contractual relationship be- 
tween the plaintiff and the Government. ` 
The acceptance must be communicated in 
some perceptible form. There is here no 
evidence of any hammer falling down 
signifying acceptance. 

. 5. In Bhagwandas v. Girdharlal & Co., 
(1966) 1 SCR 656 = AIR 1966 SC 543 it 
is observed:— 


“A contract unlike a tort is not uni- 
lateral. If there be no “meeting of 
minds” no contract may result. There 
should, therefore, be an offer by one 
party, express or implied, and accept- 
ance of that offer by the other in the 
same sense in which it was made by the 
other. But an agreement does not result 
from a mere state of mind: intent to 
accept an offer or even a mental resolve 
to accept an offer does not give rise to 
contract. There must be intent to accept 
and some external manifestations of the 
intent by speech, writing or other act, 
and acceptance must be communicated to 
the offerer, unless he has waived such 
intimation or the course of negotiations 
implies an agreement to the contrary.” 
A mere resolve on the part of the offeree 
to accept an offer, when there is no ex- 
ternal manifestation of the intention to 
do so, cannot result in an enforceable con- 
tract. 


6. The decision in Rajanagaram Vil- 
lage Co-operative Society v. Veeraswami 
Mudaly, (1950)-2 Mad LJ 486 = (AIR 
1951 Mad 322) relied upon by the learned 
District Judge in this case, has been consi- 
dered at length by me in the Municipal 
Council, Karur v. Pasupathi Muthu Raja, 
ILR (1969) 1 Mad 124 = (1969) 1 Mad LJ 
394 at p. 398 where I have pointed out 
that it does not run counter to the state- ' 
ment of law in Pollock and Mulla’s indian 
Contract Act, and that, if acceptance is 
conditional, the offeror can withdraw it 
at any moment until absolute acceptance 
has taken place. I have stated therein: 

“Only a concluded contract can bind 
both the parties and for such a contract 
to come into existence, the offer and 
related acceptance must be absolute and 
not qualified or conditional”. 

As I observed there, there can be no two 
views about it, that conditional ace:pt- 
ance, if by that is meant some condition 
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fo be fulfilled for the acceptance of the 
contract to be binding, is not an accept- 
ance. that would turn an offer into a 


contract. The offer then is still under. 


consideration awaiting acceptance’ that. 
would bring about a contract. In Pollock 
and Mulla’s Indian Contract, 8th Edition 
at page 45, the authors express the’ por 
tion thus: 


“An acceptance is either absolute or. 
conditional. There is no half way house’. 


between the two, if an acceptance is con- 
ditional, the offeror ` can withdraw it at 
any moment until an absolute acceptance 
-has taken place.” > 
In ILR (1947) Mad 837 = (1947) 1 Mad 
LJ 123 = AIR 1947 Mad 366 at p. 367, 
the Division Bench observed: l 
"To have an enforceable contract there 
must be an offer.and an. unconditional 
acceptance. A person who 
. offer has the right of withdrawing it þe- 
fore acceptance, in the absence of a condi- 


tion to the contrary -supported by consi-~-_ 


deration. Does the fact that there has 
been a provisional acceptance, make any 
difference? We can see no-reason why 


it ‘should. ` A provisional. acceptance can-" 


not -in itself make a binding: - contract. 
There must be a definite acceptance or 
the fulfilment of the ‘condition on which 
a provisional acceptance is based.” 


That is no doubt, a case of auction sale of, 


liquor’ shop licence where the ‘officer who 
conducted the auction had no authority to 
accept. the bid.“ But -the Division Bench 


was concerned with the principles of law. 
learned - 


of contract, in: this area. The 
Judges, in the course of their ‘reasoning, 


referred to the decision in Cooke v. Ox~. 


ley, (1790) 3 TR 653, where~.a tobacco 
merchant offered to sell a quantity of 


tobacco to the plaintiff at a certain -price.- 
- The plaintiff asked the tobacco: merchant © 


for time in which to decide whether he 
should buy the goods or not. The time 
for consideration was granted; but before 
it expired, the tobacco merchant- sold -the 
goods to, a third party. In a suit for 
damages by the plaintiff, it was held that 
the action did not lie, as at the time of 
entering into the contract the engagement 
was all on one side. No consideration had 


passed to bind the seller by his: promise - 


to give time and. consequently he was 


` entitled to ignore it. 


“In the present case, when the’ Distiict 
Forest Officer had taken time to. consider 
whether he should confirm the plaintiff's 
highest bid, no consideration pdssed for 
the contract. 
the sale notice, by the -plaintiff signing 
the sarne, bring about a precedent. . con- 
tract between the parties, In fact,- there 
is no such conditions in the terms of the 
sale notice. Even if there was such one, 


it would be invalid as having no legal _. 
force, as pointed out in ILR (1947) Mad 
AIR 1947 


837 = (1947) ` 1 Mad LJ 123-= 
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. Judge, 


. makes an 


` words or conduct; and 
‘auction is mere offer which may be re- - 


. Nor did the conditions in 


ALR. 
Mad .366. The position may. be different, ` 


` if, as noticed in Secy. of State v. Bhaskar- 
Krishnaji, AIR 1925 Bom 485, there is a ` 


statutory rule having force of law pre- 
cluding withdrawal of a bid before its - 
acceptance or refusal is communicated to 
the bidder. The observations in Agra 
Bank v. Hamlin, (1891) ILR 14 Mad 235 


- holding that it was competent for a bidder 


at-a Court auction to withdraw his bid, 
are relevant in this context. In that case 


two estates.were put up for sale by Court . 


auction on 20th January, 1890, and: the 


_ plaintiff on whose behalf the bids were 


made for the two estates; : intimated his 
wish to withdraw the bids to the Nazir 
on 21st January, and to the Subordinate. . 
on the 22nd January.. Muttu- 
swami Ayyar, J., observed that, until the 
lot was: knocked down, the Court had a 
locus paenitentiae and it followed that, in 
the absence of some specific provision to . 
the contrary, the bidders were intended 


tobe placed-in a similar position. Best, 


J., said: 


“An offer to buy or sell may be re- 
tracted at ‘any time before it is uncondi- 
tionally and completely accepted, by 
a bidding at an 


tracted before the. hammer is down.” 
7. This is not a contingent contract 


‘as- defined in Section 31 of the Contract 


Act. Nor is the. condition as to, confirma- 
tiona condition subsequent where at that 
inception’ itself the duty of. the offeree 
is perfect. and obligatory, and only-provi- 
sion is made for latter events to absolve 
him from ‘performance wholly or in part. 
It appears to me that; on the facts of this 
‘case, there is- no legal-objection to the 


_ bid -being withdrawn. Until an offer is 


accepted unconditionally, it creates no 
legal right and the bid can be-withdrawn 


- at any time. 


8. Learned counsel for the sepelinnt 
referred me to the decision of the 
Supreme Court in K. P. Chowdhry. v. 
State of Madhya Pradesh, (1967) 2 SCJ 
119 = (1966) 3 SCR 919 .= AIR 1967 SC 


- 203... That was a case relating to auction 


of certain forests: by the. Divisional Forest 
Officer. Having.regard to the -amount - 
of the contract: money, the . Divisional 
Forest Officer -could not accept the bid 
and the matter was referred to the Chief 
Conservator of Forests who had the neces- 
sary authority to.accept such bid. Before 
acceptance by the Chief Conservator of 
Forests, the bidder raised a dispute and 
resiled from the bid. The contract. was 
re-auctioned and the deficiency was 
sought: to be enforced against him as 
arrears of land revenue. Thereupon, - he 
had recourse to the proceedings under 
Article. 226 of the Constitution which ' 
finally came up before the Supreme 
Court.: In that case, it was admitted that 
the-contract in writing was not signed by 
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the Chief Conservator of Forests, though 
the appellant had signed the contract 
forms after he became the successful b:d- 
der, as required under the rules. ‘The 
Supreme Court had to consider the ques- 
tion whether there was a contract be- 
tween the appellant and the Government 
before the bid at the auction or there 
was any cortracit between him and fhe 
Government after the auction was over 
as required by Article 299(1) of the Con- 
stitution. The Full Bench of the Madhya 
Pradesh High Court held that there was 
an implied contract which would not ait 
Article 299(1) of the Constitution, result- 
ing from the appellant accepting the 
conditions of the auction sale. The 
Supreme Court held that, in view of Arti- 
cle 299 (1), there can be no implied ccn- 
tract between the Government and anotLer 
person, the reason being that if such in- 
plied contracts between the Government 
and another person were allowed, they 
would in effect make Article 299 (1) 
useless. The Supreme Court also held 
that, if the contract between the Govern- 
ment and another person is not in , full 
compliance with Article 299 (1), it would 
be no contract at all and could not be en- 
forced either by the Government or by the 
other persons as a contract. The fact that 
the appellant in that case bid at the auc- 
tion and signed the bid-sheet at the close 
thereof or signed the declaration forns 
necessary before he could bid at the auc- 
tion, it was held, would not amount tc a 
contract between him and the Govern- 
ment satisfying all the conditions of Arti- 
cle 299 (1). It was further held in that 
case that, in the absence of a contract, 
recovery of the deficiency could not be 
made under Madhya Pradesh Land Ee- 
venue Code which provided for recovery 
of all moneys falling due to the State 
Government under any grant, lease or 
contract as arrears of land revenue. In 
the instant case, it is not suggested that, 
apart from the order of confirmation, there 
is anything in writing accepting the hid. 
For an enforceable contract, there must 
be intent to accept and some extermal 
manifestations of it by speech, writing or 
other act. For complying with the require- 
ments of Article 299 (1) the acceptarce 
of-a contract between the Government 
and a party must be in writing. Trae, 
there is no need for execution of any 
formal document. It is sufficient, as held 
in Union of India v. A. L. Rallia Ram, 
(1964) 3 SCR 164 = AIR 1963 SC 1685, if 
the acceptance in terms of the require- 
menis of the Article is clear from the 
correspondence between them. 


9. Reference was made by learned 
Counsel for the Government to the dezi- 
sion of the Supreme Court in Chatturbruj 
Vithaldas v. Moreshwar Parashram, (1954) 
SCJ 315 = 1952 SCR 817 = AIR 1954 SC 
236 and to an unreported decision of this 
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Court in State of Madras v. Govindaraja 
Chettiar Appeal No. 377 of 1962 (Mad). 
These decisions cannot be of any help to 
the Government in this case. Decisions 
to the effect, that even if a contract be- 
tween the Government and a party is 
invalid for non-compliance with the 
requirements of Article 299 (1), it could 
be ratified by the Government if it was 
for its benefit, or that Section 70 of the 
Contract Act would enable the party to 
maintain his claim for compensation if 
the party performs his part of the contract 
and the Government receives the benefit 
of the same cannot advance the case of 
the respondents here. In the present case, 
the Government is not seeking to reim- 
burse any benefit it has conferred. This 
is an action by the plaintiff to recover the 
earnest money which the Government, in 
law, cannot retain and for restraining the 
Government from taking coercive mea- 
sures against him for recovery of deficiency 
when it is found that there is no valid con- 
tract between the plaintiff and the Govern- 


~ment the claim for deficiency put forward 
- by the Government cannot stand. Equally 


the Government cannot claim to retain 
sg earnest money deposited by the plain- 
tiff. 


10. Once it is held that there is no 
completed contract between the plaintiff 
and the Government. no further question 
can arise. Secticn 66 of the Madras Forest 
Act enables the Government to recover 
the money due to the Government as if it 
were arrear of land revenue. Under this 
section, all money, other than fines, pay- 
able to the Government under the Act.-or 
any rule mede thereunder or on account 
of timber or forest produce, or of ex- 
penses incurred in the execution of the 
Act in respect of timber or forest produce, 
or under any contract relating to timber 
or forest, including any sum -recoverable 
thereunder, for the breach thereof or in 
consequence of its cancellation or under 
the terms of a notice relating to the sale 
of timber or forest produce by auction or 
by invitation of tenders, issued by or 
under the authority of a District Forest 
Officer and all compensation awarded to 
Government under the Act may, if not 
paid when due can be so recovered. Here 
the money claimed by the Government 
does not fall under any of the heads 
provided for under Section 66. To start 
with, there is no enforceable contract for 
a breach to occur. Secondly, my atten- 
tion has not been drawn to any statutory 
rule under the Act- whereunder the 
money could be claimed by the Govern- 
ment, the conditions of the auction sale 
having no statutory force. It is not 
claimed that any statutory rules having) 
the force of law have been made in this 
regard. Under Section 52 of the Revenue 
Recovery Act all sums due to the Govern- 
ment, including compensation for any loss 
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or damage sustained. by them in conse- 
quence of a breach of contract, may’ be 
recovered in'the same manner as. arrears 
of land revenue under the provisions of 
the Act, unless recovery thereof has 
otherwise been, specially provided for. 
To start with, the amount in dispute is 


not for any loss or damages sustained by 


the Government in “consequence of -breach 
of a contract, as there is no enforceable 
contract at all: between the plaintiff and 
the Government. The result may be un- 


fortunate that in many cases bidders may ` 


withdraw their bids before .. the official 
routine is completed. The remedy ‘lies in 
the hands of the Government. Rules 
having statutory force could. be made to 
prohibit withdrawal of bids for a reason- 
able period specified, before acceptance or 
rejection of the same. 

11. The Second Appeal is allowed with 
costs throughout. “The decree and judg- 
mient of the lower appellate Court are set 


aside and those of the trial Court are 


restored. Leave granted. 


AIR 1971 MADRAS 34 (V 58 C 5) 
` RAMAPRASADA RAO, J. 

‘M/s. Madurai K. Rengiah Chettiar and 
Co., Madurai, Petitioner v. Union of India, 
Respondent. 

Civil Revn. Petn. No. 997 of 1967, D/- 
24-1-1969. ° 

(A) Civil P. C. (1908), s. 80 — Two 
months’ period — Computation. 

Two clear British calendar months ‘are 
plainly contemplated and hence it has to 


be literally followed. The date of deli- ~ 


very of the notice under the section and 
fraction of a day cannot be counted. This 
special statutory procedure will prevail 
over the common sense perception of 
time. As such when the notice was 
received on 8-8-1963 and the suit was 
filed on 8-10-1963 at 2 pm. Held omitting 
the fraction of the latter day, it was, pre- 
mature. (1808) 10 RR 68 & 1838-7 LJ 
Ex. 140,. Followed. (Paras 3 and 5) 


(B) Limitation Act (1908), Art. 30 — 
Suit against carrier for ‘injury to goods — 
Computation of period — Relevant ` date. 


The plain language of the Article has 
to be interpreted grammatically without 
extraneous. or equitable considerations. 
The period runs from the-date of know- 
ledge (not of quantification) of the 
damage. ` . Appeal No. 38 of. 1962 (Mad) & 
Appeal No. 401 of 1962 (Mad)'& AIR 1963 
` Mad 365, -Followed. : (Para 7) 


(C) Railways Act (1890), S. 74 — 
“Railway risk rate” and “Owner’s risk 
rate” — Existence of — Onus, e 
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- Sequences even if the. 


” Appeal allowed. S 


A.I R. 


It is on.the Railway. If their availabi- 
lity at the station-of despatch is not prov- 
ed, the consignment cannot be assumed to 
be under “owner’s risk”. : AIR 1967 Pat 
425, Followed. (Para 9) 

‘However when the plaintiff. files the 
copy of the railway receipt of the latter. 
type, he cannot escape its beneficial con- 
_ original had not 

(Para 9) 


Paras 


been produced.- 


Cases | Referred: Clironological 
(1967) AIR 1967 Pat 425 (V 54) => 
. 1968 BLJR 613, Union. of India : 
v. Sadhuram . ; > B 
(1963) AIR 1963 Mad 365 (V 50) = 
76 Mad LW 522, Sultan Pillai and. 
Sons v. Union of India’ ~ OY 
(1962) Appeal No. 38 of 1962 oe: i 
Union of India v. Syeadu T oe 
Beedi Co. - i 7 
(1962) Appeal No. 401 of 1962 (Mad), 
General Manager, Southern Riy.. 
Madras v. Gama Beedi Co. 
(1838) 7 LJ Ex 140 = 150 ER 1231, 
Webb v. Fairmaner. ` 
(1808) 10 RR 68 = 
- v. Garland 


-V.C. Veeraraghavan, for: Petitioner; 
K. C. Jacob, S. K. L. Ratan and R. Vedan~ 
tham, for Respondent. 


ORDER : — The plaintiff is the revision 
petitioner. His case was that a consign- 
ment of 145 bags of gramdhal was book- 
ed from Jakhodhere to Tuticorin: under 
invoice No. 2 dated 10-7-1962, a copy of 
which was marked, by. the plaintiff. him- 
self as Ex. A-1. The goods arrived at 
Tuticorin on 3-8-1962. According to 
P.W. 3, the goods were emitting a bad 
smell and’ the packages were considerably 
damaged. Such damage to the packages 
was noticed by P.W. 1 even on 3-8-1962. 
A request was made on: 5-8-1962 to the 
railway authorities for the assessment of 
the damage to the packages and on such 
a requisition, the packages were examin- 
ed and a Certificate of damage was issued 
on 8-8-1962, and the petitioner secured 
open delivery of the consignment. On the 
basis: of the certificate -of damage, he 
made. a claim on the Chief Commercial 
Manager under. the provisions of the 
Indian Railways Act on’ 9-9-1962. The 
railway repudiated the liability. 


15 Ves 248, Lester 


The petitioner issued. a notice Ex. A-6 
ünder Section 80, C. P. C. on 7-8-1963, 
which. according to the petitioner, was 
received by the Chief Commercial Mana- 
ger, Southern Railway on 8-8-1963, be- 
fore noon and the suit was filed at. 2 p.m. 
on 8-10-1963. The suit was. resisted both 
factually and on the ground that it was 
premature and barred by limitation. The 
learned. District Munsif who tried the suit 
held, on the points of law involved, that. 
the suit was not barred by limitation, but. 
that it was premature. On the factual 
issue whether damage was caused by the 
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negligence of the defendant railway, ke 
expressed his view that but for the suit 
` having been prematurely filed the pe- 
tioner would normally be entitled to the 
damages based on the certificate of danı- 
age issued by the railway. The petitionar 
being unsuccessful before the trial court 
appealed and the learned Subordinate 
Judge, Tuticorin, agreeing in the man 
with the trial court that. the suit was pr2- 
mature, dismissed the -appeal. He also 
found that-the petitioner was not entitled 
to damages as prayed for. As against 
this judgment the present civil revision 
petition has been filed. 


2. Mr. V. C. Veeraraghavan raised 
three contentions two of which involve 
questions of law and the other relates io 
the merits of the case. His first conten- 
tion is that the suit is not premature'y 
laid as was found. Ex. A-6 is the notice 
issued by the petitioner under Section 0, 
C.P.C. Ex. A-7 is the acknowledgmeat 
thereto. It is alleged that Ex. A-6 was 
despatched on 7-8-1963, and the same 
was received by the General Manager, 


Southern Railway before noon on §8-3- ' 


1963 and the suit was filed thereafter at 
2 p.m. on 8-10-1963. . The learned counsel 
obviously relies upon ‘the presumptien 
which could be raised under Section 114 te) 
of the Evidence Act that all official acts 
are presumed to be done in the normal 
course and coritends that the suit notize 
Ex. A-6 ought to have been delivered to 
the General Manager before noon on 
8-8-1963, though there is no clinching 
evidence to prove the same. 


The argument proceeds that.the suiit 
having been laid in point of time later 
than 12 noon on the appointed day, that 
is, at 2 p.m. on 8-10-1963 as is seen from 
the plaint itself, it is stated that 
the action is in time and pot 
premature. The argument is prima facie 
attractive. The suit notice, no doubt, was 
acknowledged on 8-8-1963. It may Se 
that the General Manager of the Southern 
Railway received it before noon. The 
question however is whether 8th October 
1963 has to be excluded for purposes vf 
calculating the period of limitation. Uan- 


fortunately in this case if the suit was. 


laid on 9th October 1963 it would be te- 
yond time. Therefore it was ingeniously 
the plaint was presented at 2 p.m. on 82h 
October 1963, obviously to sustain an 
argument against the prematureness . of 
the suit. No doubt, the period of two 
months available to the petitioner after 
issuing the notice under Section 80, C.P.C. 


(Ex. A-6) could be annexed to the orci- 


nary statutory period of limitation fixed 
for filing such suits. 


In the instant case, as to when the suit 
ought to have been filed including the 
-concessional period available due to the 
supervention of the issuance of the notice 
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under Section 80, C.P.C. will be adverted 
to later. At this stage assuming that the 
suit notice was acknowledged on 8th 
August 1963, it follows that the petitioner 
did gain: the statutory concession of two 
months-and the normal period within 
which an action can. be laid 4s extended 
by- such time. The argument however 
is that Ex. A-6 was received before 12 
noon on 8-8-1963, the suit filed at about 
2 pm. on 8-10-1963 is well within time.- 


3. It is now well established that the 
two months’ concessional period in cases 
like this, which could be taken advantage] 
of by a litigant aught to be two calendar 
months consisting of clear days in ac- 
cordance with the British calendar. Ex. 
A-6 having been received on 8-8-1963, the 
suit could not be filed on 8-10-1963, be- 
cause clear two’ months have not expired 
on the date of institution of the action. It 
is not seriously disputed by the learned 
counsel for the petitioner that if a suit 
is filed before the expiration of two 
months after the notice has been deliver- 
ed to the authority concerned, then it is 
not maintainable. 


It is also by now well established that 
whenever period of time is to be com- 
puted from or after an act done or the 
happening of an event, the day on which 
the act was done or the happening of the 
event should be excluded. Even the 
language of Section 80, C.P.C. supports 
this view. The interdict comprehended in 
Section 80 is against the institution of a 
suit against the authority concerned until 
the expiration of two months next after 
notice in writing has been delivered to the 
authority concerned. Such being the 
content of Section 80, C.P.C. which in- 
tendment is not seriously disputed by the 
learned counsel for the petitioner. it is 
obvious that the suit laid on 8-10-1963, is 
prima facie premature. 


4. But the more serious contention of 
the learned counsel for the petitioner is 
as the notice should be deemed to have 
been received on 8-8-1963, before 12 noon, 
the action in the instant case having been 
laid at about 2 p.m. on 8-10-1963 there is 
a lapse of two months as contemplated by 
statute. i l 


5. Effectively his argument is that the 
fraction of the day falling on 8-10-1963, 
can also be taken into consideration to 
negative the plea of prematurity. I am 
unable to agree. When the intendment 
of a statute is clear ` that two months’ 
clear notice should be given before an 
action can be laid under special circum- 
stances, then it has to be literally adher- 
ed to and any departure therefrom would 
result in intruding upon the plain langu- 
age and intention of such a provision of 
law. I have already stated that it is by 
now well established that the day when 
the notice has been delivered to the con- 
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cerned authorities has to be excluded. In 
other words, the two months’ period 
should be calculated without taking into 
consideration the date on which the deli- 
very of the notice was effected. - 


` Therefore, the contention that the suit 
is not premature because it was laid at 
2 p.m. on 8-10-1963, which is arithmeti- 
cally two months beyond 12 noon on 8-8- 
1963, fails to take note of the imperative 
mandate prescribed in Section 80, C.P.C. 
which prescribes two clear calendar 
months after the service of notice there- 
under. If a fraction of a day is also rec- 
koned basing the problem as purely a 
mathematical one, it would be to by-pass 
the clear language of Section 80, C.P.C. 
The common sense perception of time if 
circumscribed by a special statutory pro- 
cedure thereto, then the latter has to pre- 
vail. Mr. V. C. Veeraraghavan’s conten- 
tion that the fraction of the day also 
ought to be considered while dealing with 
this aspect appears to me to be one which 
cannot be accepted having regard to the 
judicial precedents which interpreted in 
the age long past, Section 80, C.P.C. and 
also because of the clear language of the 
section. 


6. Reference may usefully be made to 
the two. decisions cited by Mr. Ratan cn 
this aspect, which are fairly apposite. 
Grant M. R. in Lester v. Garland, (1803) 
10 RR 68, at p. 73, observed:— 


“I rather think, it would be more easy 
to maintain, that the day of an act done, 
or an event happening. ought in all cases 
to be excluded, than that it should in all 
eases be included. Our law rejects frac- 
tions Of a day cree. ”. 


Reviewing the above principle and 
quoting with approval Lord Tenderden, 
Parke B, said in Webb v. Fairmaner, 1838- 
7 LJ Ex 140, that— 


“Lord Tenderden laid down a very 
reasonable mode of determining the com- 
putation, which appears to be applicable 
to the present case, that is, to reduce the 
whole period to one day, and try when 
it would necessarily end, if so reduced.” 

. The absurdity is apparent if that single 
day also is included. The principle is the 
same where a number of days are pro- 
vided. Having thus found that the frag- 
mentation of the day, on which the two 
months expire, is not possible. it has to 
be found, as the lower courts did that the 
suit was prematurely laid. 


7. The second contention. of Mr. V. C. 
Veeraraghavan is that the suit is not bar- 
red by limitation. Though it was hesi- 
tantly urged that this point was conced- 
ed in favour of the plaintiff, I allowed Mr. 
Ratan to raise the same, as it related to 
a question of limitation. It is not in 
dispute that Art. 30 of the Limitation Act 
of 1908 applies to the proceedings in the 
case, That Article provided that a suit 
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against a carrier for compensation for loss 
or injury to goods had to be instituted 
within one year from the date when the 
loss or injury occurs. No doubt it is now 
well settled that the burden of proof is 
on the railway, as a carrier, to prove that 
the loss or injury occurred more than 
one-year before the date of suit. The 
point however is, when is. the plaintiff 
said to have known such injury to the 
goods. The language of Art. 30 of the 
Limitation Act 1908, which is the same 
in the new Act of 1963, which ought to be 
grammatically interpreted and not by ex- 
traneous or equitable considerations, is 
plain. It envisages the common sense 


rule that the period begins to run 
from the knowledge of damage or 
injury. In this case the plaintiff 


was aware of the damage to the goods 
on 3-8-1962. It is such a discovery as to 
damage to the consignment which prompt- 
ed the plaintiff to request the railway ad- 
ministration for an open delivery and for 
assessment of damage, which indeed was 
done on 8-8-1962. But can the plaintiff 
rely upon the date of quantification of 
ascertainment of the nature of the damage 
as the date from which the limitation 
would start under Art. 30. 


I am of the view, he cannot. Know- 
ledge of damage essentially brings home 
to the aggrieved party that the goods 
which are the subject-matter of the con- 
tract of carriage are damaged. Thus he 
is aware that the loss or injury. to the 
goods has occurred, The supervening 
process adopted to reckon the damage or 
quantify it or ascertain its nature are all 
matters which are irrelevant, whilst find- 
ing the date when the injury or loss was 
caused. When was the damage caused is 
one thing. How much is.the damage is 
another. It is not the date when the 
quantum or extent of damage is ascertain- 
ed that is relevant. It is only the date 
when the damage was caused has to be as- 
certained. Here also it is difficult in the 
nature of things to know the actual time 
when the damage was caused, because it 
is invariably during transit. Hence it is, 
that the knowledge of such loss or damage 
to the aggrieved party plays a prominent 
role and assumes great importance and 
the date of reckoning of such damage 
becomes subsidiary and irrelevant. 


As pointed out by a Division Bench of 
this court in Appeal No. 38 of 1962 (Mad), 
Union of India v. Syeadu Beedi-Co. and 
Appeal No. 401 of 1962 (Mad), General 
Manager, Southern Railway, Madras v. 
Gama Beedi Co., the time will start to 
run only from the date on which the con- 
signee became aware of the injury to the 
goods — see also Sultan Pillai and Sons 
v. Union of India, 76 Mad LW 522 = 
(AIR 1963 Mad 365). Therefore the date 
when open delivery of the goods was 
secured fades into insignificance in the 
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discussion if the consignee was aware of 
the damage anterior to such open delivery. 
In fact. in this case the plaintiff krew 
of the damage on 3-8-1963.. The suit for 


compensation having been filed on 8-10-. 


- 1963, it is clearly barred by limitation. 


8. Ordinarily it may not- be necessary 
to consider the third contention of “Mr. 
V. C. Veeraraghavan, which revolves 
round the merits of the case. ` 
of the interesting nature of the contan- 
tions urged, I am constrained to ceal 
with it as well ; 


9. The plaintiff's contention is that 
since the railway has failed to addace 
acceptable evidence about the existence 
of two independent rates, such as the 
‘railway risk. rate’ and the ‘owner’s risk 
rate’, it cannot be.assumed as a fact tnat 

jthe goods were carried at. owner’s r-sk. 
Section 74 of the Railways. Act enurme- 
rates such rates and: raises a fiction taat 
ordinarily tae presumption is that ihe 


goods should have been tendered to be. 
. carried at owner’s risk unless there is an 
election by the sender: in writing to pay. 


the railway risk rate. It appears however 
from the language of the section that i: is 
for the railway administration to establish 
that there were two rates as-above avail- 
able at the station of despatch. No doubt, 
the contention of the counsel in that 3e- 
half is well founded and has to be accept- 
ed. This is also the view of the Pazna 
High Court in Union. of India v. Sadhu- 
ram, AIR 1967 Pat 425. 


In the instant case, however, the con-. 


tention is purely academic. Here zhe 
plaintiff has filed Ex. A-6 purporting to 
be the copy of the railway receipt which 
clearly indicates that the goods were ten- 
dered for carriage at owner’s risk rete. 
Mr. V. C. Veeraraghavan however says 
that Ex. A-6 is only a copy and the oršgi- 
nal not having been produced cannot be 
acted upon. This overlooks the fact 
that Ex. A-6 was filed by the plaintiff as 
dominus litis and he cannot escape its 
beneficial consequences having himself 
been responsible for its filing. 


10. All the three contentions of 
learned counsel for the petitioner 
The order of the lower appellate court is 
correct. This civil revision petition is 


she 


dismissed, but there will be no order as 


to costs. 
Petition dismissed. 


AIR 1971 MADRAS 37 (V 58 C 6) 
ALAGIRISWAMI, J. 

M/s. Shanmugham Transports (P) Lid., 
Tiruchirapalli, Petitioner v. V. Kunju 
Chettiar and another, Respondents. 
ae Petn. No. 218 of 1967, D/- 18-4- 
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But in view . 


- sented without such copy but it is 


fail. - 


Shanmugham Transports v. Kunju Chettiar (Alagiriswami J.) [Pr. 1] Mad. 37 


(A): Motor Vehicles Act (1939), S. 68(2) 
(i), Rules under, Rr. 147 Proviso 2 and 
148A — Return of memorandum of appeal 
and extension of time for production of 
certified copy . of impugned order — 
Power of Tribunal. 


‘The Rules. being part of the Act and i in 
view of Section 14(1) General Clauses Act, 
the Tribunal can grant of extension as 
often as necessary even for the produc- 
tion of copy. It follows that such copy 
can be produced not only within the time 
granted for representation of the memo- 
randum after its first return but also 
within the periods fixed during the fur- 
ther returns. When the appeal is repre- 
not 
returned and the copy is produced later, 
the latter should be deemed to have been 
filed even while extension of time for its 
production was under the consideration 
of the Tribunal. When such an appeal is 
held by the Tribunal to be in time, it 
amounts to either grant of such extension 
or excuse of the delay in the production 
of that copy. AIR 1961 SC 751 citing 
Maxwell on Interpretation of Statutes, 
10th Edn. Pp. 50 and 51, Followed; AIR 
1954 Mad 883 & AIR 1961 SC 832, Dis- 
tinguished. i (Paras 4, 5 and 6) 


. (B) Civil P. C. (1908), S. 151 — Duty of 
court — First duty is to see that its acts 
do not injure any of the parties. AIR 
1961 SC 832, Followed. (Para 4) 


Cases Referred: Chronological Paras 


(1961) AIR 1961 SC ~751 (V 48) = 
1961-2 SCR 679, State of U. P. v. 
Baburam 4 

(1961) AIR 1961 SC 832 (V 48) = 
1961-2 SCR 918, Jagat Dhish v. 
Jawaharlal 4,5 

(1954) AIR 1954 Mad 883 (V 41) = 
1954-2-Mad LJ 290, Balakrishna 
Industrial Works v. Venkatachari 5 


V. K. Thiruvenkatachari, for N. G. 
Krishna Iyengar, for Petitioner; S. Mohan 
Kumaramangalam for G. Ramaswami 
and M. Kalyanasundaram and R. Krishna- 
ue for Govt. Pleader, for Respon- 

ents. 


ORDER :— The Regional‘ Transport 
Authority, Tiruchi, proposed to open a 
new route between Musiri and Eragudi 
and invited applications for the grant of 
a permit to run a bus on that route 
There were 24 applications and the autho- 
rity granted the permit to the petitioner. 
Three of.the disappointed applicants in- 
cluding the first respondent appealed to 
the State Transport Appellate Tribunal, 
which allowed the appeal of the first res- 
pondent and set aside the permit granted 
to the petitioner. The petitioner there- 
upon filed a writ petition No. 787 of 1961 
and another appellant before the Tribunal 
filed W. P. 197 of 1962. Both these peti- 
tions were allowed and the writ appeals 
were also dismissed. The Tribunal later 
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re-heard the appeals and on 30-11-1966 
again set asidé the grant of the permit 
-granted to the ‘petitioner and-awarded it 
to the first respondent. This 
tion is filed to quash the order of the 
Tribunal. ; 

2. The only point argued before this 
court was that the appeal filed by the 
first respondent before’ the Tribunal was 
not in time. 

3: The original order of the Regional 
Transport Authority was 
1960. That order was received by the 
first respondent either on 20-1-1961 or on 
6-2-1961. The exact date on which it 
was received by the first respondent -does 
not make any difference to the decisien 
as the appeal was filed on 13-2-1961. It 
` was filed without the certified copy of 
the Regional Transport Authority’s order 
as required urider the rules. On 22-2- 


1961, the Tribunal returned the appeal for’ 


representation on or before 6-3-1961. Cn 
that date the first respondent -represent- 
ed it with a request for grant of time for 
two more weeks for compliance. Some- 


how the office of the State Transport Ap- 


pellate Tribunal seems to have overlooked 
the request and did not return it. 


On 30-3-1961, the original order of the 
Regional: Transport Authority was filed. 
When tHe question was taken up before 
the State Transport Appellate Tribunal, 
the question of limitation was specifically 
raised. It should also be mentioned that 
in the ‘earlier writ; proceedings before 
this court the question of limitation was 
specifically left open. Before the Tribu- 
nal, the same arguments 
‘vanced before this court, seem to. have 
been urged, but the Tribunal held that 
the appeal was in time.’ Therefore, . the 
matter may be discussed here on its 
merits and it is not necessary to go into 
the reasons given by the Tribunal itself 
for holding that the appeal was in time. 


4. Under Section 64 ‘of - 
Vehicles Act, any person aggrieved may, 
within the prescribed time and in the 
prescribed manner, appeal to the prescrib- 
ed authority. Under Section 68(2), clause 


(i) rules may be made with respect to the. - 


authorities to whom, the time within and 
the manner in which. appeals may-be 
made. Rule 147 of the Motor Vehicles 
Rules provides for the period within 
. which en appeal 
rule runs as follows— 


“An appeal under sub-section a of 
Section 64 of the Act shall lie to the State 
Transport -Appellate Tribunal . within 
thirty days of the date of receipt of the 
_ order appealed against.” ` 


Under Rule 148-A, an appeal shall be 
accompanied by the original or a certified 
‘copy of the order which is the subject- 
‘matter of the appeal. Under the second 
proviso to Rule 147, the Tribunal, if the 


writ peti- 


dated. 30-12-. 


. made by the Tribunal.. 


‘that were ad- 


-ed against. 


the Motor l 


should be filed. - That 


` there. 
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appeal is presented within 30 days of the 
date of receipt by the person aggrieved 
of the order appealed against. may return 
it for representation in the prescribed . 
manner and if such an appeal is repre- 
sented in the manner prescribed and ` 
within the date, if any, specified by the 
Tribunal it shall be deemed’ to have been 
presented within the prescribed time for 
purpose of that rule. ‘The appeal in this 


` case has been filed within 30 days of the 
‘date of receipt of the order by the first 


respondent. It has been returned by the 
Tribunal and it has been represented 
within the ‘date specified by the Tribunal 
but without complying with the return 
If on the appeal 
being represented on 6-3-1961, the Tribu- 
nal had refused to grant further time for 
compliance different considerations might 
arise. But as the Tribunal does not seem 
to have noticed the defect till the matter 
was actually taken up. for argument, the 
mdtter has to proceed on the basis that 
the failure to return, either - refusing to 
grant time or granting further time,’ is ` 


‘due to the fault of the Tribunal 


It is well established that one of the 
first and ‘highest duties of all courts is 
to take care that the act of the court does 
no injury to any of the suitors ‘See the 
decision in Jagat Dhish v. Jawaharlal, 
AIR 1961 SC 832 at p. 836. As the Tribu- . 
nal when the question of delay was taken 
up before it held that the appeal. was in 
time on the ground that it was occasioned 
by its own failure to make a return on 
the appeal being represented on 6-3-1961, 
it should be held’ that it was satisfied that 
if its notice had been drawn to the matter 
on 6-3-1961, it would have been prepar- 
ed to grant further time for production 
of the certified copy of ‘the order appeal- 
The question, therefore, re- 
duces itself to this; whether the Tribunal 
had the power to make a return. 


There is no dispute: that the Tribunal 
has got such power at least in the first 
instance as is only too clear from the 
second ‘proviso to the rule. But it is urg- 
ed that such power can be exercised oniv 
once. I can see no warrant for this con- 
tention. Order 41, Rule 3, C.P.C. which 
deals with appeals before the Civil Courts 
also provides that when the memorandum 
of appeal is not drawn up in the manner 
prescribed it may be rejected, or be re- 
turned to the appellant for the purpose of 
being amended within a time to be fixed 
by the court or be amended then and 
It does not provide for the appeal 
memorandum being returned more than 
once. But it is well known that it is the, 
common practice for a number of returns 
to be made and such practice has never 
been questioned. This matter apparently 
is governed-by Section 14 of the General 
Clauses Act, sub-section (1) of which. -pro- 
vides as follows— 
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"Where by any Central Act or regula- 
tion made after the commencement of ihis 
Act, any power is conferred, then, un‘ess 
a different intention appears, that power 
may be exercised from time to time as 
occasion arises.’ 


It was argued that while the Civil Court 
can exercise the powers under Order 41, 
Rule 3 of the Civil Procedure Code, any 
number of times as the power contained 
in Order 41, Rule 3 is a power conferred 
by a Central. Act, that is not the case 
. with regard to the power conferred by 
Rule 147 of the Motor Vehicles Rules I 
do not think there is any substance in ‘his 
contention. The Supreme Court in State 
of U. P. v. Baburam, AIR 1961 SC 51 
761, after quoting the statement of _aw 
in “Maxwell on Interpretation of Stetu- 
tes” 10th Edn. pages 50-51, has held that 
the rules made under a statute must be 
treated for all purposes of construction 
or obligation exactly as if they were in 
the Act and are to be of the same efzect 


as if contained in the Act and are to be 


judicially noticed for all purposes of con- 
struction or obligation. I am of opirion 
therefore, that it should be held that the 
Tribunal in this case has the power i= it 
so chose to make a return in case of ap- 
_ |peals filed before it as often as it thinks 
necessary. 


5. The further question still remzins 
whether the presentation of the appeal 
originally made by the first respondent 
on 13-2-1961 without the certified copy of 
the Regional Transport Authority’s order 
is a’ proper presentation. The argument 
on behalf of the petitioner is that it was 
not a proper presentation and therefore 
it is no presentation at all. This is on 
the ground that the appeal memorandum 
was not accompanied by a certified copy 
of the Regional Transport Authori-y’s 
order. Support for this argument is 
sought from the decisions rendered under 
Order 41, C.P.C. Under Order 41, Rule 1 
every memorandum of appeal shall be 
accompanied by a certified copy of the 
decree appealed from and (unless the 
Anpellate Court dispenses therewith) oi 
the judgment on which it is founded. In 
Balakrishna Industrial Works v. Venketa- 
chari, 1954-2 Mad LJ 290 = (AIR 1354 
Mad 883) a Bench of this court held taai 
this provision is imperative and the pre- 
sentation of a Memorandum of civil mis- 
cellaneous appeal without a copy of ihe 
decretal order appealed against is not a 
valid presentation and that rule does not 
empower an Appellate Court to disperse 
with the production of a copy of 
decree with the Memorandum of appeal. 


The Bench has held that the apnellale 
court had no power to dispense with the 
production of the certified copy of. ine 
decree. but that it could dispense wite 
the production of the copy of the judg- 


ine. 
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ment. But in that case itself the produc- 
tion of the certified copy of the decree 
even at the time when the appeal was 
heard and the judgment reserved was 
deemed to be proper presentation by 
holding that the delay in filing it was not 
due to the appellant’s negligence. In AIR 
1961 SC 832, at p. 834, the Supreme Court 
pointed out that Rule 1 of Order 41 C.P.C. 
empowers the appellate court to dispense ` 
with the filing of the judgment but there 
is no jurisdiction for the appellate court 
to dispense with the filing of the decree 
and there is no doubt that the require- 
ment that the decree should be filed along 
with the memo-of appeal is mandatory 
and in the absence of the decree the filing 
of the appeal would be incomplete. defec- 
tive and incompetent. There their Lord- 
ships, of course, were not dealing with the 
question of excusing the delay even in a 
case where the decree is filed subsequent- 
ly as was the case in 1954-2 Mad LJ 290 
= (AIR 1954 Mad 883) already referred 
to. The power of the court to excuse the 
delay in producing the copy of the decree 
appealed against was not considered by 
their Lordships of the Supreme Court and 
there is no doubt that the court has such 
a power. 


It should, therefore, be held that in this 
case the Tribunal had the power -to grant 
time for the production of the ‘certified 
copy of the order. This is not a case 
where the Tribunal dispensed with the 
production of the order and the two deci- 
sions above carnot help the petitioner. 
As the Tribunal has got the power to 
return the appeal in order to enable the 
appellate authority to comply with the 
requirements of the rules and as the fail- 
ure of the second respondent to file the 
copy of the order in time was due to the 
failure of the Tribunal to make the return, 
its order holding that the appeal was in 
time should be held to contain: no error 
apparent on the face of the record. 


6. The prescription regarding the pro- 
duction of the certified copy of the order 
appealed agains: is under Rule 148-A. 
That rule as well as Rule 147 provided 
the power to the Tribunal to return the 
appeal for representation in the prescrib- 
ed manner. The prescribed manner. of 
presentation or representation .is with 
the copy of the order. Therefore, that 
power would include the power to return 
the memorandum of appeal for repre- 
sentation with the certified copy also. 
Therefore, in the first instance when the 
Tribunal returned the appeal for produc- 
tion of the certified copy, it was exercis- 
ing a power which it had. As I have 
pointed out it had the power to return it 
as often as it considers necessary and, 
therefore, the certified copy could be 
produced not merely within the period 
fixed in the first return, but if further 
returns are made in order to enable the 
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appeal to be represented the certified 
copy can be produced within such time 
as is granted on the further occasions 
also. As the Tribunal in this case did not 
make a return after the first respondent 
had represented the appeal on 6-3-1961 
and the copy of the order was actually 
filed on 30-3-1961, that copy should be 
deemed to have been filed even while 
the question of granting further time was 
under the consideration of the Tribunal 
and the final decision of the Tribunal 
holding that the appeal was in time should 
be held to amount to a direction either 
to grant further time or to excuse the 
delay in producing the copy of the order. 


7. The writ petition is dismissed with 
costs of respondent-1; Advocate’s fee 
Rs. 100. 





Petition dismissed, 
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KRISHNASWAMY REDDY, J. 


B. K. Varma, Petitioner-Accused v. 
Corporation -of Madras, Respondent-Com- 
plainant. f 

Criminal Revn. Case No. 799 of 1969 
(Criminal Revn. Petn. No. 785 of 1969), 
D/- 10-9-1969 against Order of Chief 
Presidency Magistrate, Egmore, Madras in 
M. F. No. 522 of 1968. 

(A) Prevention of Food Adulteration 
Act (1954), S. 17 — Offence under — 
Complaint must first be against the com- 
pany. (Para 4) 


(B) Prevention of Food Adulteration 
Act (1954), S. 17(1) — Employee (sole 
accused) being “ in charge of . the com- 
pany for conduct of the business” not 
clear — He is entitled to benefit of doubt. 

(Para 4) 

(C) Prevention of Food Adulteration 
Act (1954), S. 17 — Offence under — 
Adulteration negligible — S. 95 Penal 
Code in view of Section 40 of that Code 
will apply. (Paras 4 and 5) 


T. R. Srinivasan, for Petitioner; T. A. 
Ramaswami Reddy, for Respondent; Addl. 
Public Prosecutor, for State. 


ORDER :— The revision petitioner was 
convicted under Sections 16. 2 and ‘7 of 
the Prevention of Food Adulteration Act 
(hereinafter called the ‘Act’) read with 
Rules 32 and 47 of the rules framed there- 
under and released on admonition, by the 
Chief Presidency Magistrate, Madras. 


2. The revision petitioner is the Plant 
Superintendent of the Southern Bottlers 
Pte. Ltd., who are the manufacturers of 
a beverage — aerated water, known as 
Coca Cola. A complaint was received 
from Dindigul to the effect that the Coca- 
Cola that was being marketed there was 
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found to cause intoxication and the com- 
plaint was forwarded to the Government 
for necessary action being taken. P.W. 1 
Ramachandran, the Sanitary Inspector of 
66-67 Dns. Madras, went to Messrs. 
Southern Bottlers Pte. Ltd. at 26 Mount 
Road, at about 9-30 a.m. on 22-7-1968 and 
after. observing the formalities, he took 
nine bottles of Coca-Cola from the place 
where it was manufactured and paid the 
price therefor to the revision petitioner 
who was present then. 


On analysis by the Public Analyst, it 
was found that the sample was sweetened 
artificially with the addition of 0.03 per 
cent of saccharine. According to tha 
Public Analyst, though the margin of 
Saccharine was found to be negligible, 
technically it must be deemed to be mis- 
branded under Section 2 (ix) (k) of the 
Act. P.W. 1, after receiving the report 
from the Public Analyst, filed the com- 
plaint against the revision petitioner in 
his capacity as the Plant Superintendent 
of Southern Bottlers Private Ltd. 


3. Several points were raised before 
the learned Chief Presidency Magistrate. 
But before me, the learned counsel for 
the petitioner confined himself to one 
point, namely, that since the offence was 
committed by a company, the prosecution 
should have filed the complaint against 
the Company and the persons in charge 
of or responsible to the Company for the 
conduct of the business of the Company. 
He further submitted that there was no 
material on record to show that though 
the revision petitioner was the Plant 
Superintendent that he was either in 
charge of or was responsible to the Com- 
pany for the conduct of the business of 
the Company and that, therefore, his con- 
viction cannot be sustained. There cannot 
be any doubt in this case that the offence, 
if committed, was committed by the 
Company. 


Learned counsel for the Corporation is 
unable to say as to why the Company was 
not prosecuted. However, he admitted 
that the Company could have been prose- 
cuted as the offence must have been 
deemed to be committed by the Company 
as the manufacturers, Southern Bottlers 
Private Ltd., is a Company under Sec- 
tion 17 of the Act. It is stated by the 
learned counsel for the Corporation that 
the petitioner was prosecuted as a vendor 
as he sold Coca Cola bottles to P.W. 1 for 
a price and that, therefore, he would 
come under Sections 7 and 16 of the Act. 
J am unable to agree with him. Once the 
offence is committed by the Company, the 
procedure that has to be followed is only 
under Section 17 of the Act. Section 17 
runs thus: 


“Offences by Companies: (1) Where an 
offence under this Act has been commit- 
ted by a Company, every person who at 
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the time the offence was committed was.. 


in charge of, and was responsible to, the 
Company for the conduct of the business 
of the Company. as well as the Company, 
shall be deemed to be guilty of the of- 
fence and shall be liable to be proceeded 
against and punished accordingly; . 

Provided, that nothing contained in this 
sub-section shall render “any such përson 
liable to any punishment: provided in this 
Act if he proves that the offence was 
= committed without his knowledge or zhat 
he exercised all due diligence to prevent 
the commission of such offence. 


(2) Notwithstanding anything contained 
In sub-section (1), where an offence under 
this Act has been committed by a Cəm- 
pany and it is proved that the offence 
has been committed with the consent or 
connivance of, or is attributable to any 
_neglect on the part of, any director, mana- 
“ger, secretary. or other officer of, the 
Company, such director, manager, se2re- 
- tary or other officer shall also’ be deemed 
to be guiltv of that offence and shal: be 
liable-to be proceeded against and punish- 
ed accordingly. 


Explanation: For the purpose of 
section— 

(a) ‘Company’ means- 
rate, and includes a firm or other associa- 
tion of individuals: and 

(b) ‘Director’ in relation to 
means a partner in the firm.” 


4. It is, therefore, clear from Sec. 17, 
that under clause (l) if the offence was 
committed by the Company, the Cəm- 
pany as well as-the person who at the 


this 


a firm 


time the offence was committed was in- 


charge of, and was responsible to, the 
company. for the conduct of the business 
of the Company. and under clause (2) if 
the offence was committed, with the con- 
sent or connivance of, or was attributable 
to any neglect on the part of, any director, 
manager, secretary or other officer of the. 
Company, such persons mentioned’ therein 
shall be liable to be proceeded ‘against 
and punished. The prosecution, there- 
fore, must’ have filed a complaint against 
the Company first and then against the 
persons against whom they could proceed 
under Section 17(1) and (2) of the Act. 
It is, therefore, clear from the complaint 
itself that the revision petitioner has 
been prosecuted not ‘in. his individual 
capacity as a vendor but in the capacity 
of a person’ employed by the firm as the 
Plant Superintendent. 


There is nothing on record to show, . as 
suggested by the learned counsel for the 
petitioner, that the. Plant Superintendent 
was a person responsible or in charge of 
or responsible to the manufacture or sale 
of Coca-Cola. In his statement urder 
Section 342, Crl. P. C. the petitioner stat- 
ed that he was only responsible for the 
bottling of the liquid and for nothing 
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any body corpo-. 


Chief Presidency Magistrate must 
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else. In this circumstance, it is doubtful 
whether the revision petitioner was in 
charge of the firm in respect of the manu- 
facture or sale of Coca-Cola. He will, 
however, be entitled to the benefit of 
dcubt. Apart- from this, I am of the 
view that this is a case where Section 95 
LP.C.. can be applied, taking into consi- 


-~ deration the nature of the offence com- 
‘mitted. Sec. 95 LP:C. reads thus: 


`- “Nothing is an offence by reason that 
it causes or-that it is intended to cause 


“or that it is known to be likely to cause, 


any harm, if that harm is so slight that 
no person of ordinary sense and temper 
would complain of such a harm.” 


5. “Offence” includes an ‘offence’ 

under the local law or special law under 
the definition of Section 40, I.P.C. Sec- 
tion 95, I.P.C. therefore will apply to spe- 
cial law like Prevention of Food Adulte- 
ration Act alsa. 
- 6.. The learned Chief Presidency Ma-~ 
gistrate in. relation to the nature of the 
offence committed by the revision peti- 
tioner, has observed as follows: 


“The accused must, therefore, be found 
guilty in a purely technical sense. In my 
view this prosecution has served no pur- 
pose and is in fact wholly unnecessary. 
When the report of the Analyst: disclosed 
nothing serious .at all the sanctioning 
authority at least could have exercised 
discretion properly and allowed the mat- 
ter to be dropped instead of a launching 
on a prosecution which is clearly point- 
less. I am- afraid it is prosecution such 
as this that creete an impression of harass~ 
ment and contribute to bringing the law 
into disrepute. It is wholly, unnecessary 
to impose any other -punishmest, in the 
circumstances of this case, except to ad~ 
monish the accused. Admonished accord- | 
ingly.” , 

With these observations, learned 
have 
applied Section 95, I.P.C. and acquitted 
the petitioner as, even though it may be 
an offence, it cannot be deemed to be an 
offence uncer law by virtue of Section 95, 
LP.C. In the result, the conviction is set 
aside and the révision petitioner is acquit- 
ted. The revision petition is therefore 
allowed. : 


the 


Petition allowed. 





AIR 1971 MADRAS 41 (V 58 C 8) 
SOMASUNDARAM, J. 
Roja Kamalam, Petitioner v. The State, 
Respondent. 


Criminal Revn. Case No. 1286 of 1969. 
(Case Refd. No. 13 of 1969)  D/- 16-6- 
1970 against Order of Dt. Magistrate (J.) 
South Arcot, Cuddalore. D/- 20-8-1969. 
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Criminal P. C. (1898); S. 423 (1) (b) — 
Appellate: Court cannot remand case for 
passing proper sentence — Before order- 
ing retrial the conviction and sentence 
must be set aside. (Para 2) 


“Addl. Public Prosecutor, for State. 
ORDER :— One Roja. 


imprisonment for three months -for..an 
offence under Section 380,,1P.C. by ‘the 
Sub-Magistrate, Ulundurpet in C. C. No. 
1571 of 1969 on his’ file. 


Magistrate. There was an appeal to the 
Sub-Divisional Magistrate, Ulundurpet in 
C. A. 45 of 1969, and before him the ap- 
pellant-accused produced a medical certi- 
ficate to show that her'age was about 20. 
While disposing of this appeal, the learn- 
ed Sub-Divisional Magistrate’ confirmed 
. the conviction and remanded the case to 
the Sub-Magistrate, observing that the 
matter should be dealt with under the 
provisions of the Probation of Offenders 
Act, if the age was found to be:20. . 


2. There can be no remand of a case 
for the purpose of passing a proper sen- 
_ftence. Under Section 423 (1) (b) of the 

Criminal Procedure Code, the appellate 
court has power to reverse 
.and seničnce and either acquit or dis- 
charge the accused or order him to be 
retried by a court of competent jurisdic- 
tion. The conviction and sentence should 
be set. aside before ordering a retrial. 
The procedure followed by the learned 
Sub-Divisional Magistrate is not correct. 
The order passed by him is set aside: He 
shall restore the apveal-to his file and 
dispose of the matter according to law. 
The reference is accepted. The -criminal 
case is allowed. 

3 ‘Revision allowed. 


AIR 1971 MADRAS 42 (V 58 C9- 
PPALANISWAMY, J. i . 
Daturam . Devkar. Applicant v. T. 
Govindarajulu Naidu and others, Respon- 
dents. e F 


C. S. No. 60 of 1963, Applns. Nos. 1514 
of 1968 and 1456 and 1510 of 1969, D/- 
6-8-1969. 


High Court Rules and Orders —. Madras 
High Court (Original Side) Rules, O. 7, 
R. 5 — Civil P. C. (1908). O. 23, R. 3 — 
Leave to defend suit granted — Pleintiff 
is entitled to file application to record 
compromise. E : 

. Even if leave to defend the suit is 
‘granted to the defendants’ under O. 7, 
R 5 of the Original Side Rules {Madras 
High Cceurt) parties can still enter into 

-a lawful compromise of the subject-mat- 
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Kamalam was - 
convicted and sentenced to suffer rigorous - 


‘ The age of this ` mise 
accused was taken as 21 by the learned ~ 


the -finding ` 


A.I. R. 


- ter of the suit. Plaintiff in such case can. 
approach the court to record the com- 
promise and it would not be open te the 
defendants to say that because they have 
obtained the leave; they are entitled to 
the trial of the suit and that they should 
not be called upon to face an enquiry as 
regards the truth or otherwise. of the 
compromise which the plaintiff may put 
forward.: It .would also. make no differ- 
ence whether the leave to defend is:grant~ 
ed subsequent or prior to the compro- - 
ise. -AIR 1934 Mad 337 & AIR 1950 
Mad 728, Rel. on. . . (Para 2) 

The only right, which the defendants, 
in whose favour leave to defend is grant- 
ed have,-is to defend the suit because the 
consequences of default to obtain leave 
is that they shall be deemed to admit all 
the allegations in the plaint and that in 
consequence of such a- result, the plain- 
tiff is entitled to a decreé for the amount 
claimed-in the plaint. (Para 2) 


Cases Referred: ‘Chronological Paras 


` (1950) AIR: 1950 Mad 728 ÙV 37) = 


1950-1 Mad LJ 524, Kuppuswami' `. 

Reddi v. Pavanambal g 
(1934) AIR 1934 Mad 337 (V 21) = 

66 Mad LJ 517, Seethai Bont v. 

-Meyyappa Chettiar i -2 


K. C Jacob and S. K. L. Ratan, | for 


Applicant; Vasantha Pai, for Respondents, 


ORDER :— The question of law that 
arises for consideration in these applica- 
tions is about .the scope and effect of the 
leave to defend granted under O. VII,” 
Rule 5 of the Original Side Rules. The 
relevant facts are these. Daturam Dev- 
kar, the plaintiff. instituted this ‘suit on 
2-3-1968 for recovery of the amount due 
to him under a promissory note, which, . 
according to him,.was executed on 1-l- 
1968 by the defendants in his favour. 
The first defendant is a registered firm, 
of which the partners are defendants 2 


- to 6. The suit was laid under the sum- 


mary «provisions of the Original Side 
Rules.. After the institution of the suit, 

the plaintiff filed ‘Appln. No. 926 of 1968 

on 2-4-1968 for” attachment. of certain 

moveables before judgment. The attach- 
ment was ordered on 26-4-1968.. When 
the warrant was taken out for execution 
on 22-5-1968, defendants 3, 5 and 6 are 
said to have compromised the matter by 
submitting to a decree as prayed for and 
are allegéd. to have passed a document in 
that respect to the plaintiff. But this 

compromise was not filed into court im- 

mediately. On 18-6-1968, the plaintiff 
filed Appin. No. 1191 of 1968 for attach- 

ment of certain immoveable properties 

before- judgment. When that -petition - 
was pending, defendants 1, 5 and'6 filed 
Appln. No. 1322 of 1968 on 5-7-1968 under 
O. VIL, Rule 5 of the Original Side Rules. 

praying for unconditional leave to defend 
the suit. 2 
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In that application, the plaintiff enter- 
ed appearance and took time for counter, 
and the matter was adjourned from time 
to time. That petition came on for hear- 
ing on 28-8-1968, when there was no re- 
presentation on behalf of the plaintiff end 
no counter was also filed. The Master 
allowed that application on that date. But 
even on 25-7-1968, the plaintiff had filed 
Appln. No. 1514 of 1968 under O. XXIII, 
Rule 3 of the C. P. Code, for passing a 
decree in terms of the compromise, al- 
ready adverted to, against defendants 3, 
5 and 6. That application is being oppos- 
ed on the ground that the alleged dozu- 


ment was obtained from those defendents. 


under threat of attachment and coercion 
and that they did not compromise the 
matter, much less submit to a decree. 


When this application was taken up 
for enquiry, Radhakrishnan, the fifth de- 
fendant, gave evidence stating inter alia 
that his signature was taken under threat 
and coercion. At this stage, Mr. S. K L. 
Ratan, advocate appearing for the plain- 
tiff, sought the leave of the learned Judge, 


Ismail J., before whom the matter ceme’ 


up for hearing, to retire from the case, 
obviously for the reason that, accorcing 
to the plaintiff, the compromise memo 
was prepared by Mr. S. K. L. Ratan in 
his office. The learned Judge adjourned 
the matter accordingly. Thereafter, per- 
mission was given to Mr. Ratan to retire 
from the case. The plaintiff subsequent- 
ly filed Appln. No. 1546 of 1969 praying 
for permission to examine Sri Ratan and 
two other witnesses and also sought the 
permission of the court to cross-examine 
the respondents upon the facts statec in 
their affidavits. Subsequently defendants 
1, 5 and 6 took out Appln. No. 1510 of 
1969 alleging inter alia that the signa- 
tures of defendants 3, 5 and 6 were ob- 
tained in the compromise ‘under threat 
and coercion, that the Master has since 
granted leave to defend the suit, that the 


Appin. No. 1514 of 1969, to record the 


compromise .should not be enquired iato, 
but should be dismissed and that the suit 
should be taken up for trial on its mezits. 
This application is, of course, opposed by 
the plaintiff. 


2. The question is whether, on 
account of the grant of leave to some of 
the defendants to defend the suit, Apoin. 
No. 1514 of 1969 filed by the plaintif= to 
record the compromise should be dismiss- 
ed. From the relevant dates already not- 
ed, it would be seen that Appin. No. 1514 
of 1969 to record compromise was filec on 
'25-7-1968 when Appln. No. 1322 of 1968 
taken out by defendants 1, 5 and 6 for 
leave to defend was pending. The uncon- 
ditional leave, as already noticed, was 
granted only on 28-8-1969. Mr. Vasar.tha 
Pai, appearing for the defendants, con- 
tended that consequent on the grant of 
leave to the defendants to defend, the 
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application to record. the compromise 
should not be gone into and that the de- 
fendants are, as of right. entitled to con- 
test the suit on merits without being sub- 
ject to an enquiry as to the truth or vali- 
dity of the compromise. This submission 
raises a question as to the effect of the 
leave to` defend. -Omitting the words 
which are not necessary, the relevant por- 
tion of O. VII, Rule 5 of the Original 
Side Rules reads thus— 


“In any case in which the plaint and 
summons are in the form prescribed in 
the order, the defendant shall not defend 
the suit unless he obtains leave to defend 
from the Master as hereinafter provided. 
In default of the defendant obtaining 
such leave, or if he fails to defend in pur- 
suance of such leave, the allegations in 
the plaint shall be deemed to be admitted 
and the plaintiff shall be entitled to a 
decree for the sum claimed in the plaint 


sesaseros 


The question ïs whether leave to 
defend obtained by the defendant? would 
place them in such a position as to entitle 
them to say that under all circumstances 
they should be allowed to go to the trial 
of the suit, irrespective of any other right 
that might have accrued in favour of the 
plaintiff, whether before or after the 
grant of such leave. The only right, 
which the defendants, in whose favour 
leave to defend is granted have, is to 
defend the suit because the consequence 
of default to obtain leave is that they 
shall be deemed to admit all the allega- 
tions in the plaint and that in conse- 
quence of such a result, the plaintiff is 
entitled to a decree for the amount claim- 
ed in the plaint. If the argument of Mr. 
Vasantha Pai were to be accepted, it 
would lead to anomalous results. It can- 
not be said that if leave is granted, the 
plaintiff and the defendants cannot enter 
into a lawful compromise of the subject- 
matter of the suit. If such a compro- 
mise is made, it would be certainly open 
to the plaintiff to approach the court to 
record the compromise and it would not 
be open to the defendants to contend that 
because they have obtained the leave of 
the court to defend, they are entitled to 
the trial of the suit and should not be 


_ called upon to face an enquiry as regards 


the truth or otherwise of the compromise 
which the plaintiff may put forward. It 
would make no difference if the leave to 
defend is granted subsequent to the com- 
promise as in the instant case. We have 
already noticed that the application for 
recording compromise was filed before 
leave was granted and, therefore, it is not 
necessary for us to consider the question 
as to what the consequence would be if 
the application to record compromise is 
filed after the leave is granted. Order 
XXII, Rule 3, C. P. Code reads thus:— 
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“Where it is proved to the satisfaction 
of the court that a suit has been adjusted 
wholly or in part by any lawful agree- 
ment or compromise, or where the defen- 
dant satisfies the plaintiff in respect of 
the whole or any part of the subject- 
matter of the suit, the court shall order 
such agreement, compromise or satisfac- 
tion to be recorded, and shall pass a 
decree in accordance therewith so far as 
it relates to the suit.” 


It would be seen from the language 
used that it is the duty of the court to 
find out whether the suit has been adjust- 
ed wholly or in part by any lawful agree- 
ment or compromise. if one of the parties 
comes forward with an application to 
record the compromise. In Seethai Achi 
v. Meyyappa Chettiar, 66 Mad LJ 
517 = (AIR 1934 Mad 337), the plain- 
tiff laid the suit against the defen- 
dants calling for accounts. During the 
pendency of the suit, the matter was 
settled between the plaintiff and the 
defendants along with another person. 
After the compromise, the plaintiff want- 
ed to withdraw the suit. The person who 
was not a party to the suit, but who was 
a party to the compromise, applied to the 
court to be made a party in the suit and 
also applied, to record the compro- 
mise. On behalf of the plaintiff, it was 
contended: that he was entitled to with- 
draw the suit and cannot be compelled to 
face an enquiry as to the truth or other- 
wise of the compromise. A Bench of this 
court consisting of Sundaram Chetty and 
Pandrang Row JJ, held that though the 
plaintiff has got a right to withdraw the 
suit, such right is subject to certain 
exceptions and that the application made 
by the third party to be impleaded as a 
party to the suit should be enquired into, 
that the application to record the compro- 
mise should be decided on its merits and 
that the withdrawal of the suit by the 
plaintiff cannot deprive the third party 
the right to obtain an adjudication on his 
application. 


3. In Kuppuswami Reddi `v. 
Pavanambal, 1950-1 Mad LJ 524 = AIR 
1950 Mad 728 another Bench of this Court 
held that under Order XXIII Rule 3 C. P. 
Code, a compromise cannot be attacked 
by alleging that it is voidable having been 
brought about by fraud, undue influence 
and duress, that if the compromise is 
lawful, that is, not contrary to law, the 
Court is obliged to record it and that the 
mere fact that it may be voidable is no 
reason for a court to refuse to record it. 


4, Mr. Vasantha Pai, appearing for 
the defendants, was unable to cite any 
authority to -sustain the argument that 
the obtaining of the leave of the Court to 
defend the suit filed under the 
summary procedure entitles the 
defendants to say that any compromise, 
which the plaintiff. may put forward 
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should not be enquired into and that they 
should have the right to defend the suit 
alone. If the application filed by the 
plaintiff to record the compromise is 
allowed, the defendants, against whom 
it has been filed, will not be entitled to 
contest the suit on its merits. But if that 
application is disallowed, those defen- 
dants would be entitled to go to the trial 
of the suit on its merits. The defendants, 
against whom Appln. No. 1514 of 1968 to 
record the compromise has been filed, are 
defendants 3, 5 and 6. But Appln. No. 
1510 of 1969 praying to dismiss -Applin. 
No. 1514 of 1968 has been filed by defen- 
dants 1, 5 and 6, the first defendant being 
the firm of which defendants 2 to 6 are 
partners. The question as to the validity 
and binding nature of the compromise or 


. the first defendant will have to be gone 


into in Appln. No. 1514 of 1968. 


If the compromise is found to be true 
and valid and binding on the first defen- 
dant, even the first defendant would not 
be entitled to ask for a trial of the suit 
on its merits. But, if the compromise is 
true and valid and binding only on the 
persons who were eo nomine parties to 
the compromise and is not valid and 
binding on the firm, the first defendant, 
then certainly the first defendant would 
be entitled to the trial of the suit on the 
merits. With these observations, I dismiss 
Appin. No. 1510 of 1969. No costs. Leave 
is granted to the plaintiff to examine Mr. 
Ratan and the other two witnesses and to 
cross-examine defendants 3, 5 and 6 with 
regard to the counter-affidavits filed in 
Appln. No. 1514 of 1968. 


5.  Appln. No. 1514 of 1968 is 
directed to be posted at an early date for 
continuing the enquiry. 


< Order accordingly. 
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OVAU Appah and others, Respon- 
ents. 


(Pauper) Appeal No. 723 of 1963 and 
Memo of Cross Objections, D/- 23-1-1970 
against decree of City Civil Court, Madras 
in O. S. No. 2825 of 1958. 


(A) Mohamadan Law —— Condi- 
tional gift — Gift of immovable property 
in favour of minor — It is not open to 
donor to curtail powers of legal guardian 
— Condition restricting alienation by him 
apart fram or in addition to those existing 
under Mohamadan Law. is void. Case 
Law discussed. (Para 4) 


(B) Transfer of Property Act (1882), 
S. 51 — Claim for improvements — Can 
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be made not only by first transfere2 but 
by his representative-in-interest - also — 
Principle underlying S. 51 does ‘no: be- 
come inapplicable merely because trans- 
feree is succeeded by another. AIR 1934 
Cal 290, Dissented from. Case law dis- 
cussed. (Para 10) 


Cases Referred: Chronological Paras 
(1960) 73 Mad LW 222 = 1960-1 
Mad LJ 329, Kothanda Naidu v. 
Kuppayva Naidu 5 
(1960) App. No. 28 of 1960 (Mad) 5 
(1934) AIR 1934 PC 55 (V 21) = 61 
Ind App 150, Jagannath v. 
Shrinath 5 
(1934) AIR 1934 Cal 290 (V 21) = 
ILR 60 Cal 1388, Nagendra Bala 
Dasee v. Panchanana Mourie 
(1930) AIR 1930 PC 297 (V 17) = 
ILR 53 Mad 692, Narayanaswami 
v. Rama Ayyar 
(1922) AIR 1922 PC 91 (V 9) = 
15 Mad LW 481, Bhagwat Dayal 
v. Ram Ratan 
(1892) 19 Ind App 221 = ILR 20 
Cal 1, Syed Nurul Hossein v. 
Sheosahai 8 
(1867) 11 Moo Ind App 517, Nawab 
Umijad Ali Khan v. Mt. Mohum- 
dee Begam 4 
(1867) LR 2 PC 4, Renaud v. Touran- 
geau 


N. Suryanarayana, for Appe lant; 
C. R. Krishna Rao and A. Kamala Devi, 
for Respondents. 


JUDGMENT :— Plaintiffs 1 ard 2 
are the sens of plaintiffs 3 and 4, who 
were added as the legal representetives 
of the second plaintiff who died daring 
the pendency of the suit. One Mohamed 
Ghouse Khan Sahib, the father o: the 
fourth plaintiff, executed a gift deel on 
19-9-1938 in respect of the superstruc- 
ture of house No. 13 Fakir Saheb Sczreet, 
first lane, Triplicane, Madras in fevour 
of his grandsons, plaintiffs 1 and 2, who 
were then minors represented by their 
father and guardian Mohamed Maheboob 
Khan, the fourth plaintiff in the suit. 
Ex. A-1 is a registration copy of the gift 
deed and it shows that the property has 
been valued at Rs. 1000. At the time of 
the gift there was a mortgage Ex. B-1 
dated 25-4-1938, executed by Mohamed 
Ghouse Khan for Rs. 300, over the pro- 
perty covered by the gift deed. The 
donor directed the mortgage to be re- 
deemed from out of the income and pro- 
fits from the property gifted by him The 
fourth plaintiff paid only a sum of Fs. 55 
towards the principal till the end of 1946. 
On 10th October 1946, he agreed tc sell 
the property covered by the gift on kehalf 
of his minor sons to one Abdul szeez 
Sahib and received Rs. 300 and redeem- 
ed the mcrtgage Ex. B-1 by payinz Rs. 
245 on 14-12-1946. as evidenced by the 
endorsement Ex. B-2. He executed the 
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sale deed, Ex. B-3.:.dated 7-6-1947, as 
guardian of his minor sons in favour of 
Abdul Aziz Sahib for Rs. 500 and receiv- 
ed the balance of consideration of Rs. 200 
for the maintenance expenses of the 
minor sons. Í 


Abdul Aziz Sahib sold the property 
purchased by him under Ex. B-3 to one 
Gulam Ahmed Sahib for Rs. 700. Gulam 
Ahmed Sahib sold the superstructure on 
the western portion described as 13-A 
Fakir Sahib St., first lane, Triplicane, 
under Ex. B-9, dated 3-1-1948 for Rs. 5500 
in favour of Mohamed Yusuf Sahib. The 
heirs of Mohamed Yusuf Sahib at first 
executed the mortgage Ex. B-10 dated 
10-9-1956 in favour of one Bano Prasad 
Davay and subsequently sold the property 
under Ex. B-14, dated 29-4-1957 in favour 
of the first defendant. Gulam Ahmed 
Sahib sold the eastern half of the super- 
structure purchased by him under Ex. 
B-4 in favour of Muthu Kannammal for 
Rs. 1000 under Ex. B-19 dated 26-7-1947, 
and she in her turn sold the property to 
Amirthavalli Ammal under Ex. B-22, 
dated 20-8-1948 for Rs. 1500. The second 
defendant is the mother and heir of 
Amirthavalli Ammal. It should be 
noted that the first defendant and the 
second defendants daughter. Amirtha- 
valli Ammal have purchased. the sites 
of the respective superstructures from 
the owner Krishnadas Lala under Ex. 
B-12 and Ex. B-23 respectively. The 
third defendant has been impleaded as 
the mortgagee from the said Amirtha- 
valli Ammal. Defendants 4 to 7 are the 
vendors of the first defendant. The 8th 
defendant was impleaded under Order 8-A 
< P. C. at the instance of the first defen- 

ant. 


2. Plaintiffs 1 and 2 file the suif 
in forma pauperis for a declaration that 
they are entitled to Items 1 and 2 of the 
plaint A schedule properties, which are 
described as superstructures bearing for- 
mer door No. 13 and now 12 Fakir Sahib 
St. first lane, Triplicane, by virtue of the 
gift deed under the original of Ex. A-1 in 
their favour, and for possession of the 
same with past mesne profits Rs. 870 
from the first defendant and Rs. 1080 
from-the second defendant and future 
mesne profits. Their case is that the 
alienation made by their father is void 
and not kinding on them. The suit was 
contested by defendants 1 and 2. The 
learned Third Assistant Judge, City Civil 
Court, Madras, found that the sale deed 
Ex. B-3 executed by the fourth plaintiff 
as guardian of his minor sons was not 
binding on .plaintiffs 1 and 2, that defen- 
dants 1 and 2 were however entitled to 
rights by way of subrogation in respect 
of the mortgage debt of Rs. 245, discharg~ 
ed out of the sale consideration of Ex. B-3, 
that the claim of the first plaintiff was 
barred by Art. 44 of the Limitation Act 
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as he had attained majority more than 
three years prior to suit and that though 
cefendants 1 and 2 had effected improve- 
ments as claimed by them, there was no 
evidence about the value of the same and 
he relegated the plaintiffs to a separate 
suit for partition and separate possession 
in respect of their 5/12th share in the 
suit properties. The first plaintiff has 
filed the appeal in so far as the trial 
court had negatived the portion of his 
claim and defendants 1 and 2 have filed 
a memorandum of cross-objections to the 
extent to which the trial court had de- 
creed the suit against them. 


3. The main question for conside- 
ration in this appeal is the validity of the 
sale deed Ex. B-3 dated 7-6-1947, execut- 
ed by the fourth plaintiff as guardian of 
plaintiffs 1 and 2 for Rs. 500. An inter- 
lineation has been made in para 5 of the 
plaint that the property has been sold 
under Ex. B-3 by the fourth plaintiff, “to 
one Abdul Azeez at a gross undervalua- 
tion.” The learned Third Assistant Judge, 
City Civil Court, Madras, has discussed 
this aspect of the case in para 12 of his 
judgment and found that “the property 
was not sold for a proper price” under 
Ex. B-3. The burden of proof is on the 
plaintiffs to prove that the sale under 
Ex. B-3 is for a low price, as contend- 
ed by them. It is true that in the 
gift deed under the original of Ex. A-1, 
dated 19-9-1938, the subject-matter of 
the gift has been valued as Rs. 1000. But 
the sale deed Ex. B-3 was executed on 
7-6-1947. The recital therein shows that 
the agreement of sale took place on 10- 
19-1946. The recital in the sale deed is 
that the superstructure is in a dilapidated 
condition. The learned Third Assistant 
Judge has strongly relied on Ex. B-4, 
under which the superstructure has been 
sold within seven days of Ex. B-3 for 
Rs. 700 as a strong circumstance to show 
that the price mentioned in Ex. B-3 is 
not a proper one. Though the super- 
structure might have been worth Rs. 1000 
at the time of the gift in 1938, it decreas- 
ed in value evidently as it got dilapidated. 
It is significant to note that during the 
course of 8 years the fourth plaintiff was 
able to pay only a sum of Rs..-55 to- 
wards the principal of the mortgage debt. 


The learned Third Assistant Judge 
has erred in relying on the fact that the 
property was sold for Rs. 700 within a 
few days from the date of Ex. B-3 to 
infer that the property was not sold for 
a proper price by the legal guardian of 
plaintiffs 1 and 2. Though the sale deed 
Ex. B-3 is dated 7-6-1947, it is.clear from 
the recitals that the fourth plaintiff 
agreed to sell the property on behalf of 
his minor sons for Rs. 500 even as early 
as 10-10-1946. The rise in price by Rs. 
200 from 10-10-1946 to 16-6-1947 may be 
due to several causes. It may be that 
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the vendee under Ex. B-3 spent some 
money, and effected improvements. Even 


in Ex. B-4 there is a recital that the 
vendor had agreed to sell the property as 
the purchaser had offered to purchase 
the property for the advantageous sum 
of Rs. 700. It is pessible thdt on account 
of the fact that advanzageous or fancy 
price was offered by the vendee under 
Ex. B-3, the property was sold for Rs. 700 
and that it does not really represent the 
reasonable market price at that time. 
The fourth plaintiff could have been 
examined to speak to the circumstances 
under which he sold the property under - 
Ex. B-3 for a low price as pleaded by 
the plaintiffs. But he has not beén exa- 
mined as a witness in this case. In the 
absence of any evidence about the value 
of the then existing superstructure on the 
suit property on 10-10-1946, we are 
unable to find that the sale under Ex. B-3 
is not a proper price. 

4. The learned advocate for the 
appellant contended that under the terms 
of the gift deed, the fourth plaintiff has 
no right to sell the property given to his 
minor sons under the gift deed and that 
he is entitled only. to utilise the income 
from the property for the maintenance of 
his minor sons. There is no term in the 
operative portion of the gift deed re- 
straining the fourth plaintiff as guardian 
of his minor sons from alienating the 
property gifted to them even in case of 
necessity. The relevant clause in the 
preamble portion of the gift deed men- 
tioned the fact that the guardian for the 
minor has no right to sell or alienate ete. 
the gifted property probably refers to the 
restrictions imposed on the guardian of 
a minor under Mohamedan law. The 
fourth plaintiff is the legal guardian of 
his minor sons under the Mohamedan 
Law. Section 362 at page 332 of Mullah’s 
Principles of Mohamedan Law, 16th Edn 
deals with the power of a legal guardian 
to alienate the immoveable property of 
his minor son under Mchamedan Law and 
it is as follows: 


“A legal guardian of the property of 
a minor (S. 359) has no power to sell the 
immoveable property of the minor except 
in the following cases, namely, (1) where 
he can obtain double its value; (2) where 
the minor has no other property and the 
sale is necessary for his maintenance; (3) 
where there are debts of the deceased, 
and no other means of paying them; (4) 
where there are legacies to be paid and 
no other means of paying them; (5) where 
the expenses exceed the income of the 
property; (6) where the property is fall- 
ing into decay, (7) when the property has 
been usurped, and the guardian has rea- 
son to fear that there is no chance of fair 


-restitution”. 


Under S. 10 of the Transfer of Property 
Act, where property is transferred sub- 
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ject to a condition or limitation absclute- 
ly restraining the transferee or any per- 
son. claiming under him from, pa rting 
with or disposing of his interest in the 
property, the condition or -limitati is 
void, except in certain cases. At page 98 
of Mullah’s Transfer of Property Aci, 5th 
Edn. it is stated on the strength œ the 
decision in Renaud v. Tourangeau, 1867 
LR 2 PC 4 that a restriction on alienation 
for a period of 20 years was contrary to 
the general principles of jurispruience 
and the opinion of Jarman that it seems 
now settled that a restraint on alierntion 
is bad even if it is limited in point of 
time is-referred-to in the context. At page 
102 of the same book, the learned author 
has observed that the prohibition f a 
condition in absolute restraint on aiena- 
tion enacted in Section 10 of the Trans- 
fer of Property Act conforms to Findu 
and Mohamedan law. Section 469 in 
Tayyibii’s Muslim Law, 4th Edn. at page 
453, is relevant for the present discussion 
and it is as follows:— 


“Under Hanafi law, when it is clear 


that a donor has made a hiba (viz, a 
present gift of the full and absolute 
ownership of certain property), ani yet- 


the donee’s rights therein are purrorted 
to be restricted for his life (or for any 
other limited period) or he is proh-bited 
from alienating it, the gift operates abso- 
jutely; the purported restrictions arə in- 
valid and the donee takes the property 
not only for his own life with powers of 
alienation, but (by reason of the fact that 
the transfer is a hiba) he takes such an 
interest in the property that after his 
death it devolves upon his heirs”. 


‘Thus the restrictions sought to be impos- 
‘ed by the donor under the original of 
Ex. A-1 on the power of alienation which 


ithe father of the minors as legal guardian - 


possessed under the Mahomedan law are 
invalid. It is not open to the donor tnder 
Mohamedan law to curtail the powers of 
the legal guardian when he gifts the pro- 
perty in favour of the minors. The 
learned advocate for the. appellant refer- 
red to pages 136 and 137 of Ameer Ali’s 
Mohamedan law, 4th Edn., in suppcrt of 
his contention that a Mohamedan conor 
can make a gift of immoveable property 
imposing certain restrictions on the node 
in which the income should be utiised. 
The discussion of the subject by the lzarn- 
ed author is based on the decision. Nawab 
Umiad Al Khan v. Mt. Mohumdee Be- 
gum, 1867-11 Moo Ind App 517. The 
father of the appellant in that case trans- 
ferred and endorsed a considerable num- 
ber of Government promissory notes 
which then stood in his name to the 
name of his.son. But the income of the 
notes was all along remitted to the father 
under the directions of the appellani. It 
was contended in that case that the gift 
by the father was invalid as it was sub- 
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ject to his participating in the inéome 
during his lifetime’, #The Privy Council 
dealt with the same in the following pas- 
sage at page 547— 


“It remains to be considered whether 
a real transfer of property by a donor:in 
his lifetime under the Mohamedan Law, 
reserving not the dominion over the cor- 
pus of the property, nor any share of 
dominion over the corpus, but simply sti- 
pulating for and obtaining a right to the 
recurring produce during his lifetime, is 
an incomplete gift by the Mohamedan 
law. The text of the Hedaya seems to 
include the very proposition and to nega- 
tive it. The thing to Be returned is not 
identical, but something different. See 
Hedaya tit. “Gifts” Vol. III book XXX 
page 294 where the objection being rais- 
ed that a participation of property in the 
thing given invalidates a gift, the answer 
is ‘The dcnor is subjected to a participa- 
tion in a thing which is not the subject 
of his grant, namely, the use (of the whole 
indivisible article) for his gift related to 
the substance of the article, not to the 
use of it.’ Again if the agreement for the 
reservation of the interest to the father 
for his life be treated as a repugnant 
condition, repugnant to the whole enjoy- 
ment by the donee, here the Mohamedan 
law defeats not the grant, but. ‘the condi- 
tion. Hecaya tit, ‘gifts’ VolPITI book 
XXX page 307. But as this arrangement 
between the father and the son is found- 
ed on a valid consideration, the son’s 
undertaking is valid, and could be en- 
forced ageinst him in the courts of India 
as an agreement raising a trust, and con- 
stituting a valid obligation to make a 
return of the proceeds during the time 
stipulated. The intention of the parties, 
therefore, is not found to violate any 
provision of the Hedaya, and the transfer.” 
is complete.” 


Thus the above passage in the Privy 
Council decision referred to in Ameer 
Als Mohamedan law far from support- 
ing the contention of the learned advo- 
cate for the appellant really shows that 
if the donor under the original of Ex. A-1 
had imposed a condition restricting alie- 
nation by the legal guardian apart from 
those envisaged under the Mohamedan 
law, such a condition is void. In the 
Privy Council case the donee agreed to 
the stipulation that during the lifetime 
of the donor he should apply the accru- 
ing interest to certain religious and chari- 
table purposes and such `a condition is 
really in the nature of a trust created by 
an agreement of parties and it did not 
violate any provision of Mohamedan law. 
But as pointed out by Ameer Ali at page: 
134 of his bock, according to the Hanafi 
Law any derogation from the complete- 
ness of the gift is null: and.if the inten- 
tion to give to the donee the entire sub- 
ject-matter of the gift be clear, subse- 
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quent ` ‘conditions. derogating from or 
limiting the extent ofsfhe right would be 
null and void. When once the donor 
under the original of Ex. A-1 had given 
the property covered by it absolutely te 
his grandsons represented by their legal 
guardian, it was not open to him to im- 
pose further restrictions as regards aliena- 
tion apart from or in addition to those 
existing under the Mohamedan law. 


5. We shall proceed to deal with 
the main question for consideration in 
this appeal, namely, whether the sale 
deed Ex. B-3 executed by the fourth 
plaintiff as the legal guardian of his minor 
sons is valid. If the recitals in the docu- 
ment are accepted as true, there could be 
no difficulty in upholding the sale deed as 
valid. Thus the recitals in the sale deed 
show that the superstructure gifted to 
the minors was in a dilapidated condition 
and a portion of it had fallen down in 
the rains, that the minors had no funds 
to repair it, that the mortgagee had 
brought the superstructure to sale in 
public auction and that if it was allowed 
to be sold, it would not have even fetch- 
el the principal amount of the mortgage 

abt of Rs. 300. Though the sale deed 
was executed only in June 1947 and the 
suit has been filed in April 1958, the con- 
testing defendants 1 and 2 made no at- 
tempt to examine any one connected 
with the document to prove the truth of 
the recitals to support the claim that 
there was a justifiable necessity for the 
same. Defendants 1 and 2 are the only 
witnesses examined on the side of the 
d2fendants and they do not know about 
the circumstances under which the sale 
dsed Ex. B-3 came into existence. It is 
not an ancient sale deed and it is, there- 
fore, not possible to rely on the recitals 
“43 prima facie true. Sri C. R. Krishna 
Fao relied on an unreported decision in 
App. No. 28 of 1960 (Mad) on the file of 
this court and the decision in Kothanda 
Naidu v. Kuppayya Naidu, (1960) 73 Mad 
LW 222, in support of his contention that 
the appellant should have examined his 
father in support of his case. 


Both these decisions relate to cases 
in which the alienations made by the 
father were attacked by the sons as taint- 
el by immorality and illegality. The 
turden of proof in such a case is on the 
‘gon to establish that the debts are avya- 
vaharika debts. In (1960) 73 Mad LW 222 
it is observed that it is not open to per- 
sons in the position of the minor plain- 
t:ffs-appellants in that case to plead 
minority as an excuse for ignorance upon 
essential matters upon which they should 
have necessarily gathered full particulars 
kefore litigating in courts of law and 
taat while minors have certain rights in 
law protecting them, where the burden 
Les upon them to allege and establish 
certain facts, that burden is not lessened 
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by virtue of mere minority, so long as 
they are parties toa suit. Sri C. R. 
Krishna Rao relied on the observations of 
the Privy Council in Jagannath v. Shri- 
nath, AIR 1934 PC 55 in support of his 
contention that the appellant was in a 
position to examine his fatHer as a wit- 
ness to prove his case and that an adverse 
inference should be drawn against him 
on account of his failure to examine his 
father as a witness. The suit in that case 
was brought by the minor sons of R and 
B, who as eldest members of the family 
and heads of their respective branches, 
had attested the sale deed executed by 
one M. the family manager for discharg- 
ing old debts. 


The first defendant in the suit gave 
evidence that he took care to enquire all 
the creditors whether the debts were 
really due and he was told that they were 
and he stipulated that he should see him- 
self to the application of this part of 
the consideration and get back and retain 
as vouchers the documents held by the 
creditors. It is clear from the decision 
that in their Lordships’ opinion these 
facts raise at least a prima facie case that 
the sale was effected for family necessi- 
ties and for the payment of antecedent 
debts. It is in these circumstances they 
commented on the non-examination of R 
and B by their sons who filed the suit 
collusively practically at the end of the 
limitation period. The learned advocate 
for the contesting respondents can rely 
on this decision if they had adduced 
prima facie evidence to show that there 
was necessity for the alienation made 
under Ex. B-3. But as already pointed 
out, there is absolutely no evidence. apart 
from the interested recitals in the docu- 
ment to show that there was any neces- 
sity for the same. There is nothing to 
show that the mortgagee under Ex. B-1 
took steps to enforce the mortgage or 
nee he even passed for repayment of the 
oan. 


It is true that under the terms of Ex. 
B.3 and under the general law defen- 
dants 1 and 2, as successors~-in-interest of 
the transferee under Ex. B-3, are entitled 
to the right of subrogation in respect of 
the surn of Rs. 245, of the sale considera- 
tion under Ex. B-3 utilised for the dis- 


-charge of the mortgage Ex. B-l, as evi- 


denced by Ex. B-2, and this has been 
granted by the trial court. We agree 
with the finding of the trial court that 
the sale deed Ex B-3 is not for a necessary 
or a binding purpose and it is therefore 
invalid. 


6. The Jearned advocate for the 
appellant urged that the sale under Ex. 
B-3 is void and not merely voidable and 
that Art. 144 of the Limitation Act of 
1908 will apply to the facts of this case. 
We have already found that there is no- 


Pa 
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thing in the operative: portion of the gift 
deed restricting the -alienation by_ the 
fourth plaintiff as guardian of: his miaor 


sons and that even assuming that thé ` 


donor has imposed such restrictions, they 
are invalid in so far as they purport to 


restrain the powers of the legal guardian | 
under Mohamedan Law to deal with the 


property of his minor sons. The learned 
advocate for the appellant referred to the 
law relating to Minors by Trevelyan 5th 
Edn., page 66, where it is stated that any 
donor. by will or deed may appoirta 


trustee or manager of the property during” 


the minority of the donee, but he caraot 
impose „any conditions or restrictions 
upon the management of property which 


the minor may have ‘acquired otherwise ` 


than by such will or deed. On the 
strength of this statement of law, he 
argued that the donor under the original 
of Ex. A-1; could appoint the fourth 
plaintiff as guardian of the then minor 
plaintiffs 1 and 2 and impose restrictions 
in respect of the property covered by zhe 
pitt deed, But such restrictions could 
only be in .conformity with the general 
law or the personal law relating to the 
parties. 


We have already ta out that 
the donor under the original of Ex. A-1 
cannot impose restrictions on the powers 
of the legal guardian under the Moha- 
medan law in dealing with the properies 
of the ward in addition to the restrictions 
already contained in the Mohamecan 
law. The learned advocate for the aprel- 
lant relied on S. 28 of the Guardians end 
Wards Act in support of his contention 
that, ‘where a guardian has been appomt- 
ed by will, or other instrument, his power 
to mortgage or charge or transfer by szle, 
gift, exchange or otherwise, immoveabdle 
property belonging to -his -ward is subiect 
to any restrictions which may be impo:ed 
by the instrument, unless he has uner 
the Act been declared guardian and he 
court which made the declaration permits 
him by an order in writing, notwithstaz:d- 
ing the restriction, to dispose of any im- 

meveable property specified in the orcer 
in a manner permitted by the orde”. 
But it should be noted that the fourth 
plaintiff is the legal guardian of his 
minor sons and he was not appointed as 
the legal guardian for the first time uncer 
the original of Ex. A-l. Further uncer 
S. 30 of the Guardians and Wards Act, “a 
disposal of immoveable property by a 
guardian in contravention of either of the 
two prior sections is voidable at the :n- 
pe of any other person affected there- 
y. 


The finding of the learned Third As- 
-sistant Judge of the City Civil Cowt, 
Madras that the sale under Ex. B-3 is 
only voidable and not void and that the 
suit not having been filed within thre 
years of the first plaintiff having attained 
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‘years and the second plaintiff is 


.A-1 and his brother 


the gift deed. Further, 
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majority is barred “against him under 
Art. 44 of the old Limitation Act is cor- 
rect. : 


` 7. ` The learned advocate for the 
appellant contended that the first plain- 
tiff was really born on 6-7-1937, as evi- 
denced by the entry in the S.S.L.C. certi- 
ficate, Ex. A-2, and that the claim of the 
first plaintiff will not be barred by limi- 
tation even if Art. 44 of the Limitation 
Act is invoked. He filed C. M. P. 529 of 
1970 to receive the extract from the 
record sheet of the Corporation School: 
showing the date of birth of the first 
plaintiff as 6-7-1937. Thugh the appel- 
lant had obtained this document on the 
date of the arguments in the trial court, 
he .did not care to file it and there is 
really no ground to receive it at this late 
stage. The extract is no doubt in con- 
formity with the date of birth given in 
the S.S.L.C. book. It. is quite possible 
that the entry in the S.S.L.C. book was 
made on the strength of the earlier school 
records. If really the first plaintiff was 
born on 6-7-1927 as evidenced by the 
S.S.L.C. book and the record sheet of the 
Corporation School, he would have been 


_ only one year two months and two weeks- 


old, on the date of the gift deed. But his 


‘age is given in the gift deed as three years 


and two months and the age.-of the 
second plaintiff is given as two months, 
In the sale deed Ex. B-3, the ages of 
plaintiffs 1 and 2 are given in conformity 
with those. mentioned in the gift deed. 


In the sale deed Ex. B-3 it is stated 
that the first plaintiff is.aged about iy 
age 
about 8 years. Thus, according to both 
the gift deed and-the sale deed Ex. B-3, 
there is a. difference of about three years 
between the two plaintiffs. When the 
first plaintiff was 
pleaded ignorance whether his brother 
was three years younger to him. If the 
first plaintiff was only one year, two. 
months and two weeks old at the time 
of the gift deed under the original of Ex. 
was three years 
younger to him, the second plaintiff could 
not have been in existence at the time of 
the grandfather 
of plaintiffs 1 and 2 could not have made 
any mistake in mentioning the age of 
plaintiffs 1 and 2 as three years two 
months and two months respectively in 
the gift deed. The fact that the second 
plaintiff was born only two months prior 
to the gift deed would have been promi- 
nently in the mind of the grandfather 
when he executed the gift deed. If really 
the first plaintiff was only one year, two 
months and two weeks old, his grand- 
father would not have described him as 
three years and two months old in the 


gift deed. 


Further, it is clear from the evidence 
of the first plaintiff that he gave his age 


cross-examined, hei 
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as 22 in Ex. B-24 dated 21-9-1958. This 
would show that he was more than 21 
years on the date of suit. The only ex- 
planation of the first plaintiff is that he 
has given his age approximately in Ex. 
B-24. There can be no doubt that -the 
first plaintiff had attained majority more 
than three years prior to suit and it is not 
possible to rely on the date of birth given 
in the S.S.L.C. book or the Corporation 
extract. 
failed to prove that he has filed the suit 
within three years oz his attaining majo- 
rity and it follows that the suit is barred 
by limitation so far as the first plaintiff's 
half share in the suit property is con- 
cerned. 


8. The learned third Assistant 
City Civil Judge held that the 1/12th 
share in the suit property inherited by 
the fourth plaintiff as the heir of the 
second plaintiff would devolve on . the 
contesting defendants on the ground that 
he was estopped from questioning the sale 
deed Ex. B-3 executed by him. But he 


. failed to note that in order to invoke the 


principle of estoppel contained in S. 43 
of the Transfer of Property Act, it is 
necessary to show that the fourth plain- 
tiff who has succeeded to the 1/12th share 
of his son in his individual capacity made 
an erroneous or false representation in 
the same individual capacity to the ven- 
dees under Ex. B-3. But it should be 
noted that the fourth plaintiff has exe- 
cuted the sale deed Ex. B-3 as guardian 
of his minor sons and not in his individual 
capacity. If any authority is needed for 
the above legal position, it is found in the 
Privy Council decision in Syed Nurul 
Hossein v. Sheosahai, (1892) 19 Ind App 
221. It is unnecessary to go -into this 
question in detail as the fourth plaintiff 
has not preferred any appeal to this 
Court and the decree and judgment in so 
far es they are against him have become 
final. * 


9. There can be no doubt în this 
case that considerable improvements have 
been effected not only by defendants 1 
and 2 but also by their predecessors-in- 
title. Under Ex. B-9 dated 3-1-1948, 
Ghulam Ahmed sole the western portion 
of the property covered by the gift, 
namely, door No, 13-A Fakir Sahib 1st 
lane, for Rs. 5500 in favour of Mohamed 
Yusuf Sahib. But Ghulam Ahmed pur- 
chased the property under Ex. B-4 only 
for Rs. 700, though it is stated in the 
document that the vendor agreed to sell 
the property as the price was advantage- 
ous to him. There can be no doubt that 
on account of considerable improvements 
made to the property, the vendee under 
Ex. B-9 agreed to purchase the property 
for Rs. 5500. though his vendor paid only 
Rs. 700 within six months prior to that 
date. The learned Advocate for the con- 
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In any event, the appellant has - 
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testing respondents urged that the eastern 
portion was originally a vacant site and 
that there was only one building on the 
entire suit property. Under Ex. B-20, 
Ghulam Ahmed sold his leasehold right 
in the vacant site to Muthu Kannammal 
for Rs. 1000. It appears from the earlier 
document Ex. B-19 dated 26-7-1947 . that 
he had agreed to put up a superstructure 
on the eastern’ portion in'a tenantable 
condition for Rs. 1750 and received a sum 
of Rs. 800. But it appears from Ex. B-20 
that he only put up walls on three sides 
and he therefore executed the sale deed 
Ex. B-20, after receiving an additional 
sum of Rs. 200 making a total considera- 
tion of Rs. 1000. 


There can be no doubt that whatever 
superstructure originally existed at the 
time of the gift evidenced by the original 
of Ex. A-1, it was not in a very good con- 
dition, that it was demolished and that 
the present superstructures were subse- 
quently put up by the subsequent pur- 
chasers. 


10. The learned advocate for the 
appellant relied on a decision of a single 
Judge of the Calcutta High Court in’ 
Nagendrabala Dasee v. Panchanana Mou- 
rie, ILR 60 Cal 1388 = (AIR 1934 Cal 290) 
that a claim for improvements under 
S. 51 of the Transfer of Property Act can 
be made only by the first transferee and 
not by his representative in interest. 
The reason given in the decision is that 
in order to invoke S. 51 of the Transfer 
of Property Act, it is necessary for the 
person claiming compensation for any . 
improvements to show that he was a 
transferee, that he has made the improve- 
ment, that he has made such improve- 
ment believing in good faith that he was 
absolutely entitled to the property and 
that he was evicted. It is held in that 
decision that such a right is neither herit- 
able nor transferable and apart from S. 51 
of the Transfer of Property Act, there 
are no equitable’ principles under which 
the -evictee can claim compensation. 
Chitaley and Appu Rao irn their Commen- 
tary on the Transfer of Property Act, 4th 
Edn. at page 697, have referred to this 
decision and submitted that the view ex- 
pressed therein is not correct. The actual 
decision in that case can be supported on 
the ground that the defendant who claim- 
ed compensation was the purchaser of the. 
property at a court sale and that he cannot 
claim to be a transferee within the mean- 
ing of S. 51 of the Transfer of Property 
Act. 


The principle underlying S. 51 of the 
Transfer of. Property Act is that a man 
should not enrich himself at the instance 
of another and this principle cannot be 
rendered inapplicable merely because a 
transferee is succeeded by another. In 
Narayanaswami v. Rama Ayyar, ILR 53 
Mad 692 = (AIR 1930 PC 297) their Lord- 
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ships of the Privy Council have held con- 
firming the decision of this court that the 
heirs of the transferee are entitled to 
claim compensation if they are evictec at 
the instance of the true owner. The v.ew 
expressed by the single Judge of the Cal- 
cutta High Court that S. 51 of the Trans- 
fer of Property Act provides for a relief 
granted upon equitable principles to a 
person who does something to property 
and thereby incurs expenses, upon that 
person losing that property and that such 
a right is not heritable or transferable is 
really putting too narrow a construction 
on the term “transferee”. In Bhagwat 
Dayal v. Ramratan, AIR 1922 PC 91 their 
Lordships of the Privy Council have h2ld 
that where the purchaser from a Hirdu 
widow causes permanent improvements to 
be made whereby the jama of the pro- 
perty is increased, the increased rent taat 
is properly attributable to the improve- 
ments can be set off against the mesne 
profits, even although it was not actually 
executed by the person in possession at zhe 
moment when the decree for possess-on 
was made. 


It was argued in that case that an 
allowance could not be made because the 
improvements had in fact been executed 
by the person, who had been the original 
purchaser from the vendor who had `a 
limited estate, and that he had again 
sold and that it was the purchaser from 


him who was in possession at the time | 


when the final purchase of the property 
was made, Their Lordships of the Privy 
Council have expressed their opinion that 
there is no substance in this contention. 
They have held that the increased rent 
that is properly attributable to the im- 
provements can be set off against the 
mesne profits, even although it was rot 
actually executed by the person in pcs- 
session at the moment when the decree 
for possession was made. There is no- 
thing in S. 51 of the Transfer of Property 
Act to suggest that the person who is 
evicted cannot be the successor in interest 
of the original transferee in order to claim 
compensation for improvements. Even 
under S. 53 of the Transfer of Property 
Act, a subsequent transferee can claim a 
benefit of that section if the first trans- 
feree acted in good faith and purchased 
the property for consideration. Thus if 
the plaintiffs had succeeded in their claim 
and got an order for eviction, the defen- 
dants can certainly claim the value of in- 
provements before they are actualy 
evicted. 


_ But it is clear from the findings £l- 
ready given by us that the plaintiffs are 
entitled to only 5/12th share in the lease- 
hold right in the superstructure, which 
was gifted under the original of Ex. A-1. 
. UW The learned Third Assistant 
City Civil Judge has erred in dismissirg 
the suit and relegating the plaintiffs to a 
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separate suit for partition. The plain- 
tiffs came forward with a claim that they 
were entitled: to the suit property which 
consisted of superstructures on sites 
which originally belonged to Krishnadas 
Lala and subsequently acquired by defen- 
dants 1 and 2. But as the first plaintiff 
lost his moiety in the said superstructures 
by reason of limitation, the heirs of the 
second plaintiff became co-owners with 
the contesting defendants 1 and 2. Strict- 
ly speaking plaintiffs-1 and 3 alone can 
be considered to be co~-heirs as the trial 
court has held that the fourth plaintiff 
has lost his right by reason of estoppel 
and he has not preferred an appeal. The 
co-ownership is only in respect of the 
leasehold right. We have already point- 
ed out that the first defendant and the 
daughter of the second defendant have 
purchased the sites of the suit property 
from the original owner Krishnadas Lala 
when he took proceedings by way of evic- 
tion against them as tenants. The plain- 
tiffs cannot claim their 5/12th share in 
the superstructures put up by defendants 
1 and 2 and their predecessors-in-title 
without paying their share:of the cost of 
improvements. It is true there was ori- 
ginally a superstructure. at the time of 
the sale under Ex. B-3. 


But it was in a dilapidated condition. 
The fact that the superstructure fetched 
a rent of Rs. 22-50 at the time of Ex. B- 
is no ground for inferring that the super- 
structure which existed at the time of 
Ex. B-3 would have fetched the same 
rent. It is quite possible that the super- 
structure was fetching a rent of Rs. 22-50 
per month at the time of Ex. B-5 on 
account of subsequent improvements. The 
superstructure which existed at the time. 
of Ex. B-3 would have completely fallen 
into ruins and it is not reasonable to take ` 
in account more than the value of the 
building materials found in it. We have 
already found that the sale under Ex. B-3 
is for a proper price. The building mate- 
rials could not in any event have exceed- 
ed the sale price. The value of the said 
building materials should be estimated 
and deducted from the value of the im- 
provements and the proportionate 5/12th 
share in respect of the said sum and the 
mortgage amount of Rs. 240 should’ be 
paid by the plaintiffs before they can 
claim 5/12th share in the superstructure. 
Otherwise their right is only to 5/12th 
share in the notional leasehold right in 
the suit property. The contesting defen- 
dants 1 and 2 as major sharers can claim 
their right to purchase the said rights of 
the plaintiffs if proceedings are taken 
under the Partition Act. 


12.. In the result, there will be a 
preliminary decree declaring the plain- 
tiffs’ right to 5/12th share in the lease- 
hold right of the, suit property subject to 
their paying their proportionate share of 
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the mortgage amount of Rs. 245. The 
plaintiffs will be entitled to claim their 
5/12th share in the superstructure on 
their paying the proportionate share of 
the cost of improvements less the pro- 
portionate share of the building materials 


of the dilapidated building which origi- - 


nally existed. The plaintiffs as co-owners 
are not entitled to any mesne profits 
against the contesting defendants 1 and 2 
as it could not be said that the income 
which they would have obtained from, the 
leasehold right in the dilapidated build- 
ing which originally existed will in any 
manner exceed the proportionate interest 
payable on the mortgage Ex. B-1. 

13. The appeal and the memoran- 
dum of cross objections are allowed to 
the extent stated above, but in the cir- 
cumstances of the case, the parties will 
bear their respective costs. We-.see no 
sufficient ground to alter or amend the 
decree of the trial court as regards the 
payment of court-fee. But the appellant 
on the one. hand and the contesting de- 
fendants 1 and 2 on the other shall pay 
the court-fee on ‘the memorandum of 
appeal in equal halves. 

‘Order accordingly. 





AIR 1971 MADRAS 52. (V 58 C 11) 
VEERASWAMI TEN To AAT BARODA 


E E jacome Tax, Mad- 
ras, Applicant v. P. Annamalai, 
Madras, Respondent. 

Tax Case No. 213 of 1965 (Res 107), 
D/- 26-2-1969. 


Income-Tax Act (1922), S . 10(2) (xv) 
— Business expenditure — Hindu joint 
-family —- Remuneration of Karta for 


managing family business can be deduct- 
ed as expenditure. AIR 1967 SC 495, 
Rel. on. . (Para 1) 
Cases Referred: PEATE Paras 
(1967) AIR 1967 SC 495 (V 54) = 

63 ITR 238, Jugal Kishore Baldeo 

Sahai v. Commr. cf I-T. 
(1962) 44 ITR 887 (SC), Jitmal Bhur- 

mal v. Commr. of I.-T. 


V. Balasubramaniam and J. Jaya- 
raman, for Applicant; P. R. Ranganathan, 
for Respondent. 


VEERASWAMI, J.:— This relerence 
relates to the assessment years 1959-60 to 
1961-62. The assessment was in’ the 
status of a Hindu undivided family which 
consisted of Annamalai, the Kartha, and 
his minor son. Annamalai is a Master of 
Arts and a Law Graduate. He was engag- 
ed as an Editor of a Tamil magazine by 
name “Kumudam”. The assessee claim- 
ed deduction of a certain sum for each 
of the years as a deduction in the com- 
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ment which is lacking in this case. 
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putation of the income from the maga- 
zine. There is no dispute that for each 
year the amount claimed was paid to 
Annamalai as remuneration for his ser- 
vices as Editor of the magazine. The Re- 
venue disallowed it; but the Tribunal 
accepted the gata The question before 
us is: - 


“Whether on the facts and in the cir- 

cumstances of the case, the remuneration 
of Rs. 9000, Rs. 6000 and Rs. 9000 paid in 
each of the years to S. A. P. Annamalai 
could be a deduction in the computation 
of the income of Hindu undivided family 
for the assessment years 1959-60 to 1961~" 
62 respectively?” 
We are of the view that the claim was 
rightly disallowed (sic allowed). We are 
unable to accept the contention for the 
Revenue that it was the duty of the 
Kartha under the Hindu Law to carry on 
the business of the family and do his ut- 
most for furthering the same, and, there- 
fore, the remuneration claimed by Anna~ 
malai and paid by the Hindu undivided 
family should be disallowed as a deduc- 
tion. It seems to us that the point is 
really covered by Jugal Kishore Baldeo 
Sahai v. Commr. of Income-tax, 63 ITR 
238 = (AIR 1967 SC 495). Following an 
earlier decision in Jitmal Bhurmal v. 
Commr. of Income-tax, (1962) 44 ITR 887 
(SC) the Supreme Court held that the re- 
muneration paid by the Hindu undivided 
family to the Kartha who managed the 
family business should be deducted. as 
expenditure under Section 10(2) (xv). 
Observed the Supreme Court:— 


“This Court in (1962) 44 ITR 887 (SC) 
has already held that a Hindu undivided 
family can be allowed to deduct salary 
paid .to a member of the family, if the 
payment is made as a matter of commer- 
cial or business expediency.” 


63 ITR 238 = (AIR 1967 SC 495) was 
a case of a Kartha, though the earlier 
case related to a junior member of the 


. family. For the Revenue it is said that- 


63 ITR 238 = (AIR 1967 SC 495) is dis- 
tinguishable because the payment of re- 
muneration was on the basis of an oe 
u 
we fail to see what difference does it 
make so long as a matter of fact salary 
has been paid to the Kartha of the family - 
for managing or carrying on its business. 
In this case the other member of the 
family being a minor, one cannot visualise 
an agreement. But that does not mean 
that the Kartha who was carrying on the 
joint family business and particularly the 
magazine had no power acting for the 
joint family, to allow salary for his ser- 
vices from the funds of the joint family 
business. The essence of the matter is 
the service rendered by the kartha of the 
family in consideration of the remunera- 
tion to him, whether it be founded on an 
agreement or not. No question has been 
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raised at any stage below that the ex- 
penditure was not a commercial or kusi- 
ness expediency. , 

2. We answer the question aginst 
the Revenue with costs; counsel’s fee 
Rs, 250. 

Reference answered 
accordingly. 





‘AIR 1971 MADRAS 53 (V 58 C 12) 
RAMAKRISHNAN AND 
RAMANUJAM, JJ. 

Union of India owning the Southern 
Rly. by General Manager, Madras and 
another, Appellants v: Sri Rajendra Mills 
Ltd., Salem by Power of Attorney Ag=nt, 
S. Singaram Chettiar and another, Ees- 
pondents. 


Appeal No. 263 of 1963, D/- 19-9-1969,. 


from decree of Sub-J., Salem, D/- 
1962. 

(A) Contract Act (1872), S. 151 — 
Goods damaged by fire in Railway transit 
— Consignment booked at Railway risk — 
~- Onus is on Railway to show that they 
took ail reasonable care on the way — 
Onus not discharged — Principle of res 
ipsa loquitur and presumption under Sec- 
tion 114(¢) Evidence Act apply. 

Under the Railways Act of 1890 (Act 
9 of 1890) the liability of the railways is 
equated to that of bailees, instead of in- 
surers, (Para 11) 


Where the goods were consigned by 
railway under Railway Risk and they 
were damaged by fire on the way, end 
the defendant railway did not discharge 
the onus which was on them by show _ng 
that all possible care and caution had 
been taken, inasmuch as the goods w:2re 
placed in a wagon on the transit, which 
was not actually tested to be watertight 
and they were transhipped by a contrac- 
tor and it was not known how the goods 
were handled by his servants and there 
was doubt whether there was any negli- 
gence on the part of the contractor’s s2r- 
vants, the principle of res ipsa loquicur 
and the presumption under Section 114{g) 
of the Evidence Act may be applied. 

(Paras 11, 12) 


(B) Railways Act (1890), S. 72 (old:— 
Responsibility of railway for goods ecn- 
signed at railway risk is that of a bailze. 

(Para 11) 


(C) Evidence Act (1872), S. 114(g¢°-— 
Consignment by railway at Railway risk 
-— Consignment damaged by fire on way 


— Railway not showing that they took . 


all reasonable care of goods —- Presump- 
tion under S. 114(g) applies. (Para 12) 

(D) Tort — Negligence — Carrier — 
Consignment by railway at railway risk 
~ Goods damaged on way by fire — 
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Railway not establishing that they took 
all reasonable care — Principle of re ipsa 
loquitur applies. - (Para 12) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Cal 458 (V. 47), 
el Thanmull v. Union of 
India 
(1957) AIR 1957 Cal 190 (V igs 
iS Cal LJ 106, Indian T. & G. 
Co., Ltd. v. Union of India 
(1899) 26 Ind App 1 = ILR 26 Cal 
398 (PC), Rivers Steam Naviga- 
tion Co. v. Choutmull 11 
K. S. Jacob, S. L. K. Ratan and R. 
Vedantham, for Appellants; M. Gopala- 
swami Iyengar, for Respondents. 
RAMANUJAM, J.:— The defendant 
in O. S. No. 69 of 1960 on the file of the 
Sub Court, Salem, is the appellant before 
us. The suit was filed by the plaintiffs, 
Sri Rajendra Mills Limited, Salem and 
the Eagle Star Insurance Company Limit- 
ed, Bombay against the Union of India, 
representing Southern Railway and Cen- 
tral Railway for damages in a sum of Rs. 
10,128/- being the loss suffered by them 
as a result of the damage to the first 
plaintiffs goods by fire. The facts which 
fave rise to the suit are not in dispute. 


‘The first plaintiff was a consignee of 


~ 9, 10 


. 100 bales of pressed cotton from Messrs. 


Naran Das Rajaram (Private) Limited, 
Bombay. The bales were securely pack- 
ed and delivered in good condition at 
Banosa in the Central Railway and were 
accepted for carriage at railway risk to 
be delivered to the plaintiff at Salem in 
Southern Railway, under invoice No. R. R. 
No. 9120/34 dated 2-3-1959. Out. of the 
said consignmert of 100 bales, 90 bales 
were loaded in one wagon and 10 bales 
were loaded in another. The wagon con- 
taining 90 bales arrived at Salem and the 
contents were found to be damaged by 
fire. The remaining 10 bales were how- 
ever received later in good condition and 
accepted by the first plaintiff on 9-5-1959. 
As the first plaintiff refused to take deli- 
very of the 90 bales, the railway autho- 
rities surveyed the goods on 9-5-1959 
and found 21 bales were in good condition 
and the other 59 bales were damaged 
and they assessed the damage for, 23 
bales at 22%; 30 bales at 30%: 16 bales 
The plaintiff took delivery of 
the 21 bales which were in good condi- 
tion and refused to take delivery of the 
damaged bales. Ultimately the damaged 
69 bales were sold with a view to mini- 
mise the damages, through the interven- 
tion of the second plaintiff who are the 
insurers for the consignment for Rs, 
21,000/-. 


2: It was the plaintiffs’ case that 
the resulting loss caused to them by the 
fire was Rs. 14,105/-, that the damage 
was caused due to the acts of negligence, 
malfeasance and non-feasance on the 
part of the Railway administration during 
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che transit of the goods: and that though 
shey are entitled to claim the said dam- 
age of Rs. 14,105/-, they are restricting 
their claim in the suit to Rs. 10,128/- 
being the damages at the percentage esti- 
mated by the Assistant Traffic Superin- 
tendent at the survey held on 9-5-1959. 


3. The defendant admitted that 
100 bales of pressed cotton were accepted 
for carriage from Banosa to Salem on 
2-3-1959 and they were ‘sent in two 
wagons as stated by the plaintiffs. As 
regards the consignmerit of 90 bales which 
_ was loaded in one wagon C. R. 4028 at 
Banosa station, the defendant pleaded 
-that they were transhipped into P. R. C. 
88933 at Murtazapur owing to break of 
guage on 5-3-1959, that it was received 
at Balharsha on 6-3-1959 and that soon 
thereafter the wagon. was found on fire 
which was immediately extinguished’ with 
the help of water from the water hydrant 
nearby. According to them the fire > was 
purely accidental and not due to :any 
negligence or misconduct on the part of 


the railway administration or its servants. 


They stated that all care and caution 
required of the railway had been taken, 
that the cause of fire was not known, 
and that the fire was beyond the control 
of the railway authorities. The defen- 
dant repudiated the claim on the ground 
that the fire was purely accidental and 
not due to any misconduct or negligence 
either on the part of the railway i 
tration or its servants. 


4, The learned Subordinate Judge 
of Salem, who tried the suit,. found that 
the goods were carried by the defendant 
at the risk of the railway and as such it 
was for the railway administration to 
show that the damage was caused not on 
account of any negligence or misconduct 
on the part of the railway administration 
or its servants. This finding that the 
goods were carried at the risk of the rail- 
way is not challenged before us. The 
learned Subordinate Judge, after conside- 
ring the evidence, both oral and docu- 
mentary, held that the damage’ was 


occasioned on account of the negligence. 


on the part of the railway administration 
and assessed the damage in a sum: of 
Rs. 8,623/85 and granted a decree for the 
said sum. .- 


5. The learned counsel for the 
railway administration did not dispute 
the quantum-of damages fixed by, the 
_ lower Court. The only three contentions 
that were urged before us by the learned 
counsel for the Railways are: 


1. That the trial’ court- was in error 
in taking the view that the burden of 
proving want of negligence or misconduct 
t on the part of the railway administra- 

on, 


2. that the trial Court has not pro- 


perly appreciated the evidence adduced 
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by the railway administration which is 
sufficient to shift the onus to the plain- 
tiffs in whom the burden of. proof of the 
asus as to negligence ultimately rests, 
an 

3. that the trial Court was also in 
error in invoking the presumption under 
Section 114(g) of the Indian Evidence Act 
and the principle of res ipsa loquitur to 
the facts of this case. 

5A. According to the learned 
counsel for the appellant, even in a case 


-where the goods are carried at railway 


risk, once the railway satisfies the Court 
that they have taken all due care .and 
caution as a.man of ordinary prudence 
would take on such goods if they were 
his own, the burden of proof shifts to 
the plaintiffs and they have to prove 
positively that the railway was negligent 


and that the loss had occurred as.a result 


of such negligence. The learned counsel 
took us through the evidence of the vari- . 
ous witnesses on the defendant’s side and 
urged that the evidence adduced is quite 
sufficient to show that the defendant has 
taken all possible care and caution as a 
man’ of ordinary prudence would take. 
if the goods were his own. He particu- 
larly relied on the evidence of D. Ws. 1, 
6 and 8 

6-8. (His. Lordship went through 
the evidence of D.W. 1, Tally Clerk at 
Murtazapur, D.W. 6, Train Examiner at 
Balharsha, D.W. 8, Train Clerk at Balhar- 
sha and D.W. 2, Assistant Station Master 
at Balharsha and proceeded.) 


9. Relying on the deposition of 
the above witnesses examined on the 
side of the defendant, the learned counsel 
for the appellant submits- that it has been 
clearly established that the wagon was 
found to be “watertight”, properly secur- 
ed, without cracks, crevices, that the 
wheels were tested for hot axle and 
break power etc. that the duty of the 
railway does not extend any- -further and 
that the railway is not responsible for 
accidental fire. The learned counsel 
relied on following decisions: 

1. Indian T. & G. L Co. v. Union of 
India, AIR 1957 Cal 190. 


2. Fushraj Thanmull v. Union of 


. India, ATR 1960 Cal 458. 


and contended that where the defendant 
has shown that there has been no failure 
or .negligence on its part, it is incumbent 
upon the plaintiff, in order to establish 
liability on the defendant, that there was 
negligence on the part of the railway 
authorities or their servants or agents. 
According to the learned counsel, the 
plaintiff; has not adduced any evidence in 
this case to prove want of care or that 
there was negligence on the part of the 
railway authorities or their servants or 
agents. On the facts of the case in AIR 
1960 Cal 458 it was held that the cause 
of fire was beyond any control of the rail- 
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way authorities and that on the materials 
disclosed -by the railway authorities it 
was clear that they took all possible care 
and precaution to extinguish the fire and 
were not negligent in-any manner. On 
the findings aforesaid the Court held that 
the defendant was not liable for damages 
as the plaintiff did not show any ground 
to suggest that there was any negligence 
or misconduct or lack of care on the part 


of the railway authorities or its servants. 


or agents. . 

10. In AIR 1957 Cal 190 at p. 194 
dealing with the responsibility of the 
railway administration in cases of this 


kind, G. K. Mitter, J., expressed as fol- 
lows:— 

“The responsibility of the railway 
administration, therefore, is that oł a 
bailee under the provisions of S. 151 of 
the Contract Act. It has to take as much 
care of the goods bailed to it as a man 
of ordinary prudence would, of his wn 
goods of the same bulk, quality and 
value, and by virtue of the provisions of 
S. 152, is not to be responsible for any 
loss, destruction or deterioration if it has 
` taken the care which S. 151 enjoins upon 
it. The result of the statutory provisions, 
therefore, may be summarised as follcws: 

1. The railway administration must 
take as much care of the goods while 
under its control as a man of ordirary 
prudence would take of such goods if 
they were his own. . 

2. The railway administration is 
liable for the loss, destruction ete., if it 
happens by its default or negligence. 


3. When loss, destruction, etc., occurs, 
it is not for the plaintiff to prove, in the 
first instance, as to how it happened.” 
Then as regards the burden of proof the 
learned Judge expressed as follows:— 

“The burden of proof of the issue as 
to negligence ultimately rests with the 
plaintiff. The plaintiff has to satisfy the 
Court that the defendant was negligent 
but the duty of showing how the consign- 
ment was dealt with during transit lies on 
the railway administration, as a matter 
within its special knowledge. As the law 
does not cast on the plairitiff the obliza- 
tion of proving how the loss arose and 
as it imposes on the defendant the duty 
of showing how the goods were dealt 
with while under its control, the latter 
must first adduce evidence disclosing its 
treatment on the goods and the plain-iff 
may rely on that evidence in addition to 
any tendered by him to show that che 
loss had occurred by reason of defendant’s 
default or negligence or that the Iss 
could not have occurred but for such 
default or negligence. i 
does not adduce all the evidence at its 
command the plaintiff may, in proper 
cases, ask the Court to make a presump- 
tion under Section 114(g), and to come 
to the conclusion that the evidence which 
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has been withheld would have gone 
against the defendant.” 

We find from the facts of that case that 
that was also a case where goods were 
carried at the railway risk. With respect 
we agree with the view taken by the 
learned Judge in that case. 


11. 


The learned counsel for the 


‘respondents on the other hand relied on 


the decision of the Privy Council in River 
Steam Navigation Co. v. Choutmull, (1899) 
26 Ind App 1 (PC) wherein, while dealing 
with a case of fire to a consignment of 
jute properly put on board a vessel, held 
that under the Indian Carriers Act, the 
carrier can avoid the liability if it proves 
that there was no negligence on its part. 
But on the evidence in that case the car- 
rier was held to be liable for the loss 
caused by the fire. It was noted in that 
case that: ` 


“A fire took place and it is the com- 
mon case that it did not arise from spon- 
taneous combustion. It, therefore, must 
have arisen from some cause either ex- 
ternal to the flat or internal in the flat. 
If it occurred from a fire within, it 
would appear that the onus is not dis- 
charged by the defendants, because they 
had the control of the flat. If the fire 
took place inside, they must have done 
somethihg or other, or something must 
have happened on the vessel inside of the 
flat, which led to the fire. They are, 
therefore, driven to suggest causes for its 
occurring from something external to 
the flat; and it certainly is a very re- 
mote, and rather a fanciful, suggestion 
that it arose from some spark coming 
from certain dinghies or smaller boats 
that were in the neighbourhood.” 


The law as to the railway’s liability 
in respect of goods ‘carried has been 
changed from time to time. Under the 
Railways Act of 1854 (Act 18 of 1854) the 
railway company was answerable for any 
loss or injury caused by gross negligence 
or misconduct on the part of their agents 
or employees. But under the Carriers 
Act of 1865 (Act 3 of 1865) the liability 
of the ráilway was treated to be that of 
an insurer. The next Act, Railways Act 
1879 took the railways out of the Carriers 
Act by providing that nothing in the 
Carriers Act of 1865 shall apply to carri- 
age by railways and by repeal of the 
1854 Act the liability of the railways was 
again treated as that of insurers in res- 
pect of loss or injury to the goods carried. 
Under the Railways Act of 1890 (Act 9 of 
1890) the liability of the railway was 
equated to that of bailees, instead of in- 
surers. By the amendment in 1961 to 
the Act of 1890, the Hability of the rail- 
way has again been equated to that of an 
insurer, that is, of a common carrier as it- 
is understood in English Law. But we 
are concerned in this case with the Rail- 
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ways Act of 1870 
amendment in 1961. 


12. The question is whether the 
Cefendant in this case has exonerated it- 
self by showing that they have taken 
cue care and caution in the carriage of 
the goods. From the evidence discussed 
ebove, it seems to us that the railway has 
not discharged the onus by showing that 
ell possible care and. caution has been 
taken in this case. It is seen that the 
goods were transhipped from the narrow 
gauge to broad gauge at Murtazapur on 
5-3-1959 in the suit wagon without the 
game being actually tested for water 
tightness. D.W. 1 has admitted that- he 
assumed that the wagon was “water tight” 
as it was labelled as 
tight”, and that he was not aware as to 
when the wagon was last - overhauled. 
From this it is clear that the consignment 
of the cotton bales was placed in a 
wagon which was not actually tested to be 
watertight. There is another factor 
which is also significant. The goods were 
transhipped by a Contractor; one Kammal, 
“rom the narrow gauge to broad gauge 
and the transhipment according to D.W. 
1 would have taken 3) to 45 minutes, . It 
.[s not known how the goods were 
aandled by the Contractor or his servants 
during ‘transhipment. A doubt arises as 
to ‘whether there was any negligence by 


(1890?) before this 


the said Kammal or ‘his servants during ` 


transhipment and it cannot be ruled out 
as the said Kammal or anyone of his 
employees have-not been examined. The 
evidence of D.W: 1 that the transhipment 
was done under his supervision is- .too 
much to be believed as he could not be 
expected to have been present throughout 
on the scene during. the course of tran- 
shipment which admittedly took 30 to 45 
minutes. Further, there is no evidence 
before the Court as to the history of the 
wagon as to when it was overhauled and 
stenciled. Though D.W. 6 the Train 
Examiner has deposed that after the fire 
was extinguished there was a mechanical 
examination of the wagon, that he found 
the wagon without any defect and that he 
immediately released for traffic for re- 
loading, it is difficult for us to believe that 
there was such a thorough examination 
as spoken to by this’ witness for, if there 
was no defect in the wagon, fire should 
have originated from inside from sponta- 
neous combustion, which is not the case 
put forward by the defence in this case, 
. or the railway must have done something 
_ or other or something must. have happen- 

ed inside the wagon which led to the fire. 
We are left in this case with the doubt as 

to the origin or the cause of the fire. In 
this connection, we have to note that 
there was a departmental enquiry con- 

ducted on the cause of fire by the Traffic 

Inspector sometime 

put out and this is spoken to by D.W. 2, 


“stenciled water- - 


‘which a prudent man would do 


after the fire was - 
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the Assistant Station Master at Balhar- 
sha. The said: enquiry should have 
thrown some light as to the cause of the 
fire. But that report of the enquiry offi- 
cer is not before the Court. The enquiry 
officer who could have thrown considera- 
ble light on this question has not also’ 
been examined. It is not known who 
were all the witnesses who were examin- 
ed in the said enquiry and what was the 
result of the enquiry. In the absence of 
the examination of the enquiry officer 
who enquired into the cause of the fire 
immediately after it occurred, we are not 
prepared to hold that the fire was only 
accidental. The defendant cannot be held 
to have discharged its onus of showing 
that it-had exercised all reasonable care 
and caution in dealing with the ‘suit con- 
signment. In the circumstances we are 


- of the view that the principle of res ipsa 


loquitur and the presumption under Sec- 
tion 114(g) of the Evidence Act may be 
applied to the facts of this case. 


13. The learned counsel for the 
appellant contends that the enquiry re- 
port is not evidence, that the defendant is 
not bound to produce the same and that 
the non-production of the same cannot 
lead to an adverse inference being drawn 
against the appellant-defendant. It is said 
that the enquiry report is only an opinion 
expressed by the enquiry officer and it 
has no evidentiary value before the Court: 
It is true that the enquiry report or the 
deposition of witnesses examined in the 
departmental enquiry cannot be treated 
as substantive evidence in this case, but 
the statements given by the witnesses be- 
fore the enquiry officer can be used’ for 
purposes of testing the veracity of the 
witnesses examined before the Court. The 
enquiry report will -throw considerable 
light as to the cause of the fire. Though 
the defendant in this case cannot be com- 
pelled to produce the document against 
its will, the non-production of the same 
can be taken by the Court as an unwill~ 
ingness on the part of the defendant to 
produce all the contemporaneous docu- ` 
ments relevant to the issue. before the 
Court. As already stated, the defendant 
cannot be said to have discharged its onus 
of proving that it has exercised all pos- 
sible and reasonable care and’ caution 
if the 
goods were his own. On the facts it has 
to be taken that steps taken by the Rail- 
ways to secure the goods against loss or 
damages were inadequate. 


14, In the result we confirm the 
decree and judgment of the trial Court 
and dismiss the appeal with costs. 


Appeal dismissed. 
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AIR 1971 MADRAS 57 (V 58 C 13 
RAMAPRASADARAO AND 
RAMANUJAM, JJ. 
= Estate of late G. Ramaswamy Naidu, 
Applicant v. Controller of Estate Dtty, 

Madras, Respondent. 

Tax Case No. 119 of 1966 (Ref. No. 
39 of 1966), D/- 5-11-1969 

(A) Estate Duty Act (1953), Ss. 5, 6 
— Levy of estate duty — Value cf jewel- 


lery that passed on death of deceased — ` 


Determination of — Onus — Revenue not 
accepting depleted value declared by, 
accountable person and establishing diffe- 
rent value by relying on value determin- 
ed in earlier wealth tax proceedings — 
Onus is on accountable person to explain 
depletion of jewellery. 


Where Revenue, not accepting she 
value of jewellery as declared by account- 
able person has established value of 
jewellery deemed to have been possessed 
by deceased on date of his demise, by 
destroying accountable person’s basis end 
by relying on value as determined end 
which has become final in earlier Wealth 
Tax proceedings, then the onus is on 
accountable person to prove the depletion 
of jewellery. (Para 4) 


What has ee on the death of a 
deceased has to be determined by the 
Revenue, on material furnished by the 
accountable person, on such other indis- 
putable material available or found on 
record. It would be difficult to base the 
reckoning and determination purely on 
the self-serving affidavits or statements 
of the accountable person. The initial 


burden of establishing the correctness of. 


the return filed by the accountable 
person is on him or her. 
blished then the Revenue, if it intends to 
depart therefrom, should in its turn ten- 
der such evidence to prove to the con- 
trary. The measure of acceptable 
dence on either side is varying factor 
depending upon facts of each case. The 
. burden of proof is ambulatory because in 
the nature of things no rigid standard 
can be set or an inelastic formula laid for 
such proof. (Para 4) 


(B) Estate Duty Act (1953), S.5 — 
Levy of estate duty — Value of estcte 
that passed or deemed to have passed sn 
death. of deceased — Determination — 
Wealth- tax returns and assessment order 
in earlier Wealth Tax. proceedings can be 
- relied on. 


The contents of Wealth Tax returas 
the order in Wealth Tax Assessment pro- 
ceeding which has become final are all 
relevant material on which reliance can 
be placed by the Tribunal to decide an 
issue under Estate Duty Act, particularly 
while reckoning the value of the estate 
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that has passed or deemed to have passed 
on the death of a deceased. : 
(Para 4) 


. No doubt an implicit following up of 
an order under the Wealth Tax Act, to 
subserve an assessment proceedings under 
the Estate Duty Act is not proper. But 
such a return and its resultant effect has 
probative value and is not an irrelevant 
factor in these proceedings. If such an 
order is also highlighted by other circum- 
stances such as the conduct of the deceas- 
ed himself, absence of material to prove 
the depletion in the estate’s wealth prior 
to the death of deceased, total lack of 
reality and substance in the contention of 
accountable person and such other similar 
factors, then it would be proper, legal and 
regular for the Revenue as well as the 
Tribunal to rely on the assessment order 
under the Wealth Tax Act in the light of 
surrounding facts and circumstances. 
(Para 4) 
(C) Estate Duty Act (1953), S. 64 — 
Reference to High Court — Finding of 
fact given by Tribunal — Finding arrived 
at after considering all facts and relying 
on various relevant circumstances — High 
Court will not interfere. AIR 1959 SC 
1238, Relied on. f (Para 7) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1905 (V 52).= 
57 ITR 532, Parimisetti Seetha- 
ramamma v. Commr. of Income- 
Tax ; -3 
(1964) 51. ITR (ED) 1 = ILR (1965) 
Andh Pra 1, Smt. Shantabai 
Jadhav v. Controller of Estate 


_ Duty . 

(1962) AIR 1962 Mad 315 (V 49) = 
46 ITR (ED) 1. K. A. Subramani- 
am v. Controller of Estate Duty 4 

(1959) AIR. 1959 SC 1238 (V 46) = 
37 ITR 151, Omar Salay Mohamed 
‘Sait v. Commr. of Income-Tax 5 


K. R. Ramamani, for Subbaraya 


` Iyer, Sethuraman and Padmanabhan, for 


Applicant; V. Balasubramanian and J. 
Jayaraman, for Respondent. . 

- RAMAPRASADA RAO, J.:— This 
reference arises under’ the Estate Duty 
Act, 1953. At the instance of the account- 
able person, under Section 64(1) of the 
said Act, the following question has been 


‘set before us for our decision: 


“Whether on the facts and in the cir- 
cumstances of the case, the Tribunal is 
justified in holding that the value of the 
jewellery that passed on the death of the 
deceased was Rs. 1,00,000/?” 

2. The estate in question belonged 
to one G. Ramaswami Naidu, who died 


-asa bachelor on October 26, 1959. The 


accountable person is his sister. Guru- 
swami Naidu, the father of Ramaswami 
Naidu, admittedly was possessed of jewels 
worth about a lakh of rupees. He made 
a declaration to that effect before the 
Department on March 31, 1950. The de- 
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ceased, in his Wealth Tax proceedings, 
during Ea assessment years 1955-56 and 
1956-57, owned the jewels of such value 


‘and disclosed the same in his Wealth Tax. 


returns. During the -assessment year 
1957-58, however, Ramaswami Naidu re- 
tracted and declared in his Wealth Tax 
returns the value of such jewels at Rs. 
40,000/- and claimed that jewels worth 
Rs. 25,000/- were given away on Novem- 
ber 24, 1954, to one Baby Ammal who 
projected a claim for maintenance -as 
against the estate of Guruswami Naidu. 
It is not clear as to what happened to the 
rest of the jewels. In fact, the record 
does not contain as to how the depletion 
arose resulting in the disclosure of: the 
jewels worth Rs. 40,000/- as against jewels 
worth one lakh in the previous assess- 
ment year. The Revenue rejected the 
. returns, since there was no satisfactory 
proof of disposal of the jewels between 
the previous assessment year and the 
assessment year 1957-58, and in the ab- 
sence of such satisfactory proof of dis- 
posal of the unaccounted jewels, the de- 
ceased’s Wealth Tax assessments were 
completed on the basis that his wealth 
inter. alia comprised of jewels worth one 
lakh of rupees. The result is that in the 
assessment year 1957-58 the value of the 
jewels was determined as one lakh and 
this has become final on appeal before 
the Tribunal. After the death of Rama~ 
swami Naidu on October 26, 1959, his 
sister as the accountable person filed a 
return under the Estate Duty Act declar- 
ing the aggregate value of the estate of 
the. deceased at Rs. 19,85,450/- including 
jewellery worth ‘only Rs. 3,350/-. 
Deputy Controller of Estate Duty would 
not accept the unexplained depletion of 
the jewellery and confirmed that the de- 
ceased died possessed of jewels worth 
Rs. 1,00,000/-. The contention before the 
Deputy Controller was that the deceased 
made the return in the Wealth Tax pro- 
ceedings under a mistake unwittingly 
and without proper thought. The story 


put forward by the deceased when he was : 


alive that a substantial portion of the 
jewellery was given away to Baby Ammal 
was repeated. The accountable person 
claimed that she made an inventory of 
the jewels on the date of death of the 
deceased and found only jewellery worth 
Rs. 3,350/-. The Deputy Controller of 
Estate Duty, as already stated, held that 
in the absence of any evidence in support 
of sale or gift of the jewellery as con- 
tended, it should be concluded that the 
jewellery worth one lakh did.exist on the 
date of death of the deceased. An appeal 
to the Appellate Controller of Estate Duty 
was not successful. On a further appeal 
to the Appellate Tribunal, it found that 
the jewels in this opulent family were to 
be considered as family heir-looms and 
observed that the inference was inescap- 
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able that the accountable person obtained 
possession of the entire jewellery. It dis- 
cussed the material on record, the con- 
tentions raised and in the light of the 
earlier Wealth Tax proceedings came to 
the conclusion that the Revenue was 
right. It also observed that even in the 
Wealth Tax Proceedings for the assess- 
ment year 1960-61 it was held that the 
accountable person was possessed of 
jewels of the value of Rs. 1,00,000/-. 
Thereafter, on an application by the ac- 
countable person, the . question already 
excerpted has been referred to us for our 
decision. 


3. - Before us Mr. Ramamani, 
learned counsel for the accountable per- 
son, strenuously urged that the Tribunal 
was wrong in mechanically relying upon 
the order of the Tribunal in the Wealth 
Tax proceedings; the case of the account- 
able person that the deceased might have 
used and utilised the jewels either in 
India or in the United Kingdom ought to 
have been accepted; that the discovery of ` 
large bank credits in the United King-- 
dom left. by the deceased is an indicia to 
probabilise the argument that the jewels 
were removed by the deceased from India 
and sold there. He would also urge that 
the accountable person has sworn to the 
affidavit of assets and has stated on oath 
that only jewels worth Rs. 3,350/- were 
inventoried by her and she could not 
find any other jewels on the date of 
death of the deceased. It is urged that 
once the accountable person bases her 
claim on such material, the burden shifts 
on to the Revenue to show that the story 
of depletion of the jewels cannot be ac- 
cepted. Mr. Jayaraman, counsel for the 
Revenue,: contends that the deceased 
should be deemed to have died leaving 
jewels worth one lakh and stated that 


.it was for the assessee to rebut a reason- 


able presumption arising from the Tribu- 
nals order in Wealth. Tax proceedings 
that the deceased indeed was possessed of 
jewellery worth a lakh on the date of his 
death, since an year andahalf before the 
date of death, his wealth was determin- 
ed by a proper statutory Tribunal which 
included the jewellery worth one lakh. 
He would in any event say that the find- 
ing of the Tribunal on the material plac- 
ed before it was reasonable and as the 
fact so found is conclusive, the answer 
should be against the accountable person. 


4, Section 2(15) of the Estate 
Duty Act defines ‘property’ as including 
any interest in property, movable or im- 
movable. Section 5, which is the charg- 
ing section,..provides that in the case of 
every person dying after the commence- 
ment of this Act, there shall be levied 
and paid upon the principal value ascer- 
tained as hereinafter provided of all pro- 
perty. settled or not settled, including. 
agricultural land situate in the State 
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specified in the First Schedule to the Act, 
which passes on the death of such person, 
a duty called “estate duty”. The reétes 
are fixed in accordance with Section 35. 
Section 6 et seq deals with property which 
is deemed to pass. Section 6 in particu- 
lar provides that the property which che 
deceased was at the time of his death 
competent to dispose of shall be deemed 
to pass on his death. Thus. the relevant 
provisions of the Estate Duty Act make 
exigible to duty all such property, mov- 
able or immovable, left by the deceased 
on the date of death, including the pro- 
perty over which the deceased had the 
competence to deal with. The charging 
section read with the deeming provisions 
of the Act makes it clear that if the 
deceased died possessed or deemed to 
have died possessed of property, over 
which he had the right of disposal, then 
such property would very well come wizh- 
in the net of taxation. What has pass- 
ed on the death of a deceased has to be 
determined by the Revenue, on the maze- 
rial furnished by the accountable person, 
on such other indisputable material aveil- 
able or found on record. It would be 
difficult to base the reckoning and deter- 
mination purely on the self-serving afi- 
davits or statements of the accounta'le 
person. The initial burden of establish- 
ing the correctness of the return filed by 
the accountable person is on him or her. 
If satisfactory, clinching and acceptable 
proof to substantiate the contents of the 
return is forthcoming, then the Revenue, 
if it intends to depart therefrom, should 
in its turn tender such evidence to prove 
to the contrary. As to what would be 
the measure of acceptable evidence sn 
either side is a varying factor depending 
upon the facts of each case. The burd2n 
of proof is no doubt ambulatory because 
in the nature of things no rigid standard 
canbe set or an inelastic formula laid 
for such proof. No doubt, throwing of 
proof on wrong shoulders, would certainly 
raise a question of law — see Parimise-ti 
Seetharamamma v. Commr. of Incom=2- 
tax, (1965) 57 ITR 532 at p. 539 = (AIR 
1965 SC 1905 at p. 1909). In the instant 
ease the accountable person was initialy 
under a handicap because the deceased 
himself did not demur against the order 
of the Tribunal in Wealth Tax proceed- 
ings, when it evaluated his jewellery at 
one lakh as on March 31, 1958. The con- 
tention is that the deceased committed an 
unwitting mistake. The explanation is 
so unconvincing that to accept it, wouid 
mean to depart from the usual norm of 
evidence, that the material tendered 
should be proved and substantiated. 
cepting the ipse dixit of the accountab_e 
person, nothing more is available to bring 
home the argument. If a person alleges 
that a mistake has crept in any legal prc- 
ceedings, he should bring home to the 
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Tribunal such a circumstance and demon- 
strate that a mistake is an unwitting one. 
Again, it is pure speculation to urge with- 
out any basis, that the deceased might 


_ have removed a great part of the jewel- 


lery to United Kingdom and sold them 
there. During the relevant period, the 
Foreign Exchange Regulation Act was in 
force and there were statutory barriers, 
before any such attempt can bear fruition. 
The alleged removal of the jewellery, if 
at all true, over the blue seas ought to 
have been clandestine and stealthy. If 
this could be the only way in which 
the deceased could have dealt with the 
jewels, then. the onus is heavier on the 
accountable person, who alleges it, to 
prove it. He, who sets up a bundle of 
facts, should establish them in a manner 
known to law. No effort has been made 
by the accountable person.’ No doubt, the 
Revenue was also to discharge its burden 
that the deceased died possessed of the 
jewels on the date of demise. They at- 
tempted to establish it by destroying the 
accountable person’s basis and also by 
relying on other circumstances, and accept- 
able material including the Wealth Tax 
returns. This was accepted by the Tri- 
bunal. Therefore no question of law 
arises from its order. Mr. Ramamani’s' 
case is that the accountable person's ver- 
sion ought to be accepted in toto without 
being punctuated. But why? There is 
no valid explanation. We cannot there- 
fore accept the contention. Counsel alsó 
would say that sole reliance on the 
Wealth Tax returns and the resultant 
assessments thereon is also unsustainable. 
No doubt, K. A. Subramaniam v. Con- 
troller of Estate Duty (1962) 46 ITR 
(E.D.) 1 = (AIR 1962 Mad 315), would 
say that the force of such an assessment 
under a different fiscal enactment is not 
conclusive. No doubt, an implicit following 
up of an order under the Wealth Tax Act, 
to subserve an assessment proceeding 
under the Estate Duty Act is not proper. 
But such a return and its resultant ef- 
fect has, of course, probative value and 
is not an irrelevant factor in these pro- 
ceedings. If such an order is also high- 
lighted by other circumstances such as 
the conduct of the deceased himself, ab- 
sence of material to prove the depletion 
in the estate’s wealth prior to the death) 
of the deceased, total Jack of reality and 
substance in the contention of the ac- 
countable person and such other similar 
factors, then it would be proper, legal 
and regular for the Revenue as well as 
the Tribunal to rely on the assessment 
order under the Wealth Tax Act as above, 
in the light of the surrounding facts and 
circumstances. The contents of a Wealth 
Tax return, the order in a Wealth Tax 
Assessment proceeding which has become 
final, are all relevant, material on which’ - 
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reliance can be placed by the Tribunal to 
decide an issue under the Estate Duty 
Act, particularly while reckoning the value 
. of the estate that has passed or deemed to 
have passed on the death of a deceased. 


5. It cannot be disputed that the 
provisions of Section 64 of the Estate Duty 
Act, 1953, and those of Section 66 of the 


Indian Income-tax Act, 1922, are almost | 


in pari materia and the Courts are bound 


to interpret the two sections in 
the same way. If, therefore the 
- principles governing the above two 


sections are similar and the sections 
have to be thus interpreted, a refer- 
ence under Section 64° of the Estate 
Duty Act to the High Court can only be 
on a point of law and the High Court in 
its advisory jurisdiction ought not to and 
shall not interfere on pure findings of 
fact given by the Tribunal. As to how 
the Income-tax Appellate Tribunal, whose 
functions are very similar to that of the 
Tribunal constituted under the Estate 
Duty Act, should act has been clearly set 
out by the Supreme’ mie in Omar Salay 
Mohd. Sait v. Commr. of Income-tax 
- (1959) 37 ITR 151 = (AIR 1959 SC 1238). 


“The Income-tax Appellate Tribunal 
is a fact finding tribunal and if it arrives 
at its own conclusions of fact after 
due consideration of the evidence before 
it the court will not interfere. It is ne- 
cessary, however, that every fact for and 
against the assessee must have been con- 
sidered with due care-and the Tribunal 
must: have given its finding in a manner 
_ which would clearly indicate what: were 
the questions which arose for determina- 
tion, what was the evidence pro and con- 
tra in regard to each one of them and 
what were the findings reached on. the 
- evidence on record ‘before it. The con- 
clusions reached by the Tribunal should 
not be coloured by any irrelevant con- 
siderations or matters of prejudice and if 
there are any circumstances which require 
to be explained by the assessee, the asses- 
see should be given an opportunity of doing 
so. On no account whatever should the 
Tribunal base its findngs on suspicions, 
conjectures, or surmises; nor should it 
act on no evidence at all or on improper 
rejection of material and_ relevant evi- 
dence or ‘partly on evidence and partly 
_ on suspicions, conjectures or surmises and 

if it does anything of the sort, its find- 
ings even though on questions of fact will 
be liable to be set aside by the Court.” 


In this case, the Tribunal never made a 
conjecture or based its conclusion on 
surmise. It considered ‘all the facts, 
- weighed each one of the circumstances 
arising in the reference and gave the find- 
ing. It- is’ therefore unassailable.. Smt. 
Shantabai Jadhav v. Controller of Estate 
Duty, (1964) 51 ITR (ED) 1, cannot help 
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the accountable person. The observation 
there is: 


“The mere fact that the deceased had 


. before his death. admitted possession of 


jewellery of a certain value in his wealth 
statements for some previous years fur- 
nished. to the Income-tax Officer in con- 
nection with his Income-tax assessment 
will not justify the inclusion of jewellery 
of such value in the assets on which 
estate duty could be levied.. If the 
Aco unanig persons deny that the deceas- 

had any jewellery on his death it is 
the duty of the Estate Duty Officer to 
decide whether any jewellery was in 
existence as the prope of the deceased 
at the time of his death. 


In this case that was not the only circum- 
stance. Other relevant factors were 
weighed by the Tribunal. 


6. In the ultimate analysis, it has 
to be found whether the Tribunal exer- 
cised due care and judgment in coming 
to the conclusion and rendering the find- 
ings of fact that the jewels should be con- 
sidered as estate which passed or deemed’ 
to have passed on the death of Rama- 
swami Naidu. 


7. Can it be said that the finding 
of fact given by the Tribunal is perverse 
or unreasonable or was given without 
“due care”? Whilė answering the refer- 
ence, this Court is bound by the findings 
of fact given by the- Tribunal, provided 
they are backed up by relevant material 
on record. The Tribunal relied on the 
various circumstances already referred to 
and also the Wealth Tax proceedings of 
the deceased, and on an overall conside- 
ration of these facts, and having regard 
to the conduct of the deceased and the 
accountable person, who did not make 
any independent survey or inventory of 
the jewels through an independent agency, 
and after weighing the pros and cons of 
the case found, in the manner they did. 
To us, the finding by the sole fact find- 
ing authority is not unreasonable and 
much less -pérverse. They have taken 
due and proper care to weigh the mate- 
rial before them.. As the scope of Sec- 
tion 64 of the Estate Duty Act is similar 
to that under Section 66 of the Indian 
Income-tax Act, 1922, we are bound to 
accept the finding of fact that Rs. 
1,00,000/- worth of jewellery passed on 
the death of Ramaswami Naidu. The 
question is answered against the account- 
able person with costs. Counsel’s- fee 
Rs. 250/~. 


~ Answered in affirmative, 
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1966), Ss. 6 and 5 —-Act, though within 
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Per Majority (Kailasam, J. Contra).— 

Even though the charging section, 
Section 5, may be valid as being within 
the competence of the State Legislazure 
under entry 49, unreasonableness and 
wide room for arbitrariness is writ large 
on the provisions of the Act prescribing 
the mode of ascertainment of the base 
-for assessment. The ascertainment of 
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ANANTANARAYANAN, C. J.:— The 
Madras Urban Land Tax Act 12 of 1366, 
received the-assent of the President on 
the 9th of September, 1966, by virtue of 
Sec. 1, sub-section (2) (a) (@), most of the 
provisions of this Act, with three steted 
exceptions, are deemed to have come nto 
force in the City of Madras, on the first 
of July, 1963. In the proceedings before 
us, the vires of this measure has been 
challenged, upon grounds of the absence 
of legislative competence, and attack 
under the combined effect of Articles 14 
and 19 (1) of the Constitution of India; 
admittedly, grounds of great significance 
and interest. In Buckingham & Carnatic 
Co.. Ltd. v. State of Madras, (196 2 
Mad LJ 172 the Division Bench of Veera- 
swami and Natesan, JJ., dealt with a pre- 
decessor enactment, namely, Macras 
Urban Land Tax Act XXXIV of 1963, and, 
while upholding the measure in terms of 
legislative competence, struck down the 
charging section (Section 3) as violative 
of Article 14, and. in consequence, held 
that the entire Act was void and un2n- 
forceable. Upon the present meas.re, 
arguments have been submitted before 
us, at considerable length, and cover_ng 
a wide range of precedents and authori- 
ties. 


2-3. I have had the advantage of 
perusing the judgment of my learned 
brother (Veeraswami, J.) in which every 
aspect of the matter in controversy has 
been dealt with, and analysed, exhaus-~ 
tively, and at length; also. I am in entire 
- agreement with his conclusions. For 
these reasons, I have debated within my- 
self whether I should deliver any sepa- 
rate judgment. But I have been impl- 
led to do so, on one important ground. 
The arguments before us do not merely 
cover the present enactment; they have 
a wider significance, as attaching to the 
true interpretation of Entry 49 of List II 
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of the Seventh Schedule of the Constitu- 
tion, and have considerable potentialities 
for the future. Again, both the argu- 
ments on legislative competence, and the 
assault on the measure.upon the combin- 
ed effect of Article 14 and Article 19, 
now that the Emergency has been lifted. 
admit of several perspectives of approach. 
For these reasons, I am expressing my 
own views, as analytically as possible, 
and within a more restricted compass. 
The judgment of my learned brother 
(Veeraswami, J.) enables me to dispense 
with the discussion of several aspects and 
facts, that have received elaborate treat- 
ment at his hands; further, it enables me 
to commence in medias res without the 
necessity to analyse the particulars of 
the writ petitions, or the structure, in 
detail, cf the Act itself. 


4. For the purpose of this judg- 
ment, I am taking the main argument of 
Mr. V. K. T. Chari on legislative compe- 
tence, and combining it with a part of the 
arguments of Mr. Vedantachari on the 
legislative history of Entry 49 of List II 
of the Seventh Schedule. In my view, 
this total process of reasoning represents 
the most formidable attack on the mea- 
sure, presented during arguments. I am 
segregating, for brief separate treatment, 
the two other extreme positions pressed 
by Mr. Vedantachari: (1) that under 
Entry 49 of List II, even the State Legis- 
lature is incompetent to legislate, except 
for purposes of -finances for the Local 
Bodies, or what has been termed ‘rates 
legislation’ and (2) that, on proper ana- 
lysis, the enactment before us really falls 
under ‘Land Revenue’.which is Entry 45 
of List II, in which case, the proportion 
of the produce that the State can take 
away, by any such taxing measure, has 
a limit that is historically determined, 
and cannot be exceeded. . 


5. After dealing with this broad 
area of the arguments, which is the vital 
part. I shall devote scrutiny and analysis ' 
to the combined effect of Articles 14 and 
I9 of the Constitution on the measure 
itself, to the extent to which it may be 
termed ‘confiscatory’ and, in particular, 
upon Section 6 of the measure. I am in 
entire agreement with #Veeraswami 
J., that Section 6, at least, does not sur- 
vive any such analysis, and amounts to 
an excessive delegation, of utterly arbi- 
trary and capricious power, which cannot 
be upheld; I shall add a few words, on 
the effect of the retroactive clause in the 
enactment. 


6. The argument of Mr. Chari has 
to be presented in its most acute form, 
for a true appreciation. Article 246 of 
the Constitution of India, as is well- 
known, defines the respective spheres of 
legislative competency of the Parliament 
(clause 1), of the State Legislature (clause 
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3) and of both with regard ‘to matters 
enumerated in List II of the Seventh 


Schedule (Clause 2) which is concurrent 


jurisdiction, Article 39, clause (c); is 
a directive principle that “the operation 


of the economic system does not result in. 


tke- concentrstion of wealth and means of 
production, to the common detriment”: 
‘Article 366 (9) contains a definition of 
‘estate duty’, with reference to the prin- 
cipal value. Entry 82 of List I (Taxes on 
income), Entry 86 (Taxes on the capital 
value of the assets, exclusive of agricul- 


tural land, of individuals and companies _ 


weseeeecs ) and Entry 88 (Duties in respect 
of succession. to 
‘according to Mr. Chari, a constellation of 
Entries, of very considerable significance, 
Actually, these are not merely powers of 
‘taxation, in the restricted sense of an im~ 
post that could be levied by the Legisla~ 
ture, for the purpose of revenue; 
‘comprise : 
. which the great principle of Article 39-C 
is, to be effected for the Nation. : The 
Union reserves a power, to tap or take 
‘away accretions of wealth, where these 
are so vast as to threaten to disturb the 


economy to be achieved on a Socialistic: 


pattern. Such. increases are taken away, 
either as capital gains tax under Entry 82, 
‘ or in the form of wealth tax and estate 


duties’ under -Entries 86 -and 87. Mr. . 


Chari would agree with certain prece- 
dents, which have emphasised that the 
‘subject of taxation, and-the measure of 
the tax, must be kept in mind as‘ distinct. 
entities. In Byramjee Jeejeebhoy v. Pro- 


vince of Bombay, AIR 1940 Bom 65 (FB), - 
Kania, J., (as he then was) pointed out,- 


on the authority .of A Reference under 
the Government of Ireland Act, 1920 and 
. Section 3 of the Finance Act. (Northern 
Ireland) “1934 (1936 AC 352), that 
measure of the tax -is not itself the 
test”. But Mr. Chari contends that the 
‘indications of measure in these Entries, 
are of deep significance... Ina conceivable 
case, the measure and’ subject -may ‘be 
identical, as, for instance, in income-tax, 
‘which. has been defined as a tax or im- 
post on ‘income in the widest sense’; per 
Tendolkar, J. in J. N. Duggan v. Commr. 
of Income-tax, AIR 1952 Bom 261. This 
significance can be inferred from. the 
above constellation of Entries, and it im- 
plies that no State Legislature, -under 
Entry 49 of List II, can tax the capital 
value of urban land; it even implies that 
the Union Parliament itself cannot. use 
the instrument of taxation, in this sense, 
except under Entry 86 or Entry 87.. - 


7. The entire argument takes us a 
little further afield, into modern theories 
of taxation. I think it. is important to 
realise that the stage has now arisen, -for 
differentiation between different expres- 
sions in the fiscal sphere, -which might 
`- have very varying implications. -I irefer 


. ‘Market value’, ‘tax’, 
annual letting value’, 


-such property), form, 


they” 
an - adumbrated: ` scheme, . “by” 


- grêat respect to Chagla, 


“the - 


to the expressions : ‘Capital levy’, ‘Capi- 
tal value of assets’, ‘Capitalised_ value’, 


> 8. Among the modern Economists, 
whose studies have been cited before us, 
are Professor Kaldor, Professor Peacock, 
Professors Hicks, Findlay Shirras, Dalton 
ete. Though the precise definition of ‘tax’ 
is difficult, with which I shall commence, 
it.is important to note that there is an 
inclusive definition of ‘taxation’ in Arti- 
cle 366(28) and the matter will be found 
discussed, with reference. to the Sydney 
Harbour Bridge Case, AIR 1930 PC 129. . 
In any.event, the theory of taxation has 
travelled far, ‘since the days of Laissez- 
faire economics, and it has since become a 
dynamic instrument for levelling inequa~ 
lities of wealth, not merely. a power to tap 
sources of State revenue.- Findlay Shir- 
ras discusses taxation as a ‘power to des- 
troy’, that is, to sterilize the assets. ‘Capi- 
tal levy’, according to Kaldor and other 
Experts, is a single and total impost : on 
wealth, or a proportion of wealth, gene- 
tally caused by some ‘emergency. With 
; C. J., who appears 
in Duggan’s case, AIR 1952 Bom 261, to 
treat-'capital value- of assets’ as equivalent 
to ‘capitalised value’, I think that they 
have to be clearly distinguished. Mr. 
Balasubramaniam has placed before us 


some valuable excerpts on the etymology - - 


of the word ‘assets’, and it is clear that 
this‘expression in the plural, signifies the . 
total wealth of the individual, in the . 
sense of ‘net wealth’, measured in_ terms 
of exchange value. ‘Capitalised ‘value’, 
on the contrary, is a mode by’ which, 
when other modes fail or are-not practi- 


- cable, the exchange or market-value is 


ascertained by ‘a. capitalisation of iricome, 
at so many -years’ purchase, with the 
multiplier generally depending on the 
rate of interest on gilt-edged securities, 
Actually, even Experts in’ Economic 


. Theory find it very difficult to distinguish 


between the incidence of a tax, whether 
it falls on capital or on income; ‘I shall 
refer to this aspect in another context of 
discussion. For the time being, I shall 
content. myself with observing that Mr. 
Chari’s argument is that the Act before 
us, to the extent to which it purports to 
tax the-‘market value of lands and build- 
ings’, entrenches on the Union power, and 
is legislatively incompetent. This is but- 
tressed by the argument: based on the 
legislative history of Entry 49 of List III, 
which both -Mr. Chari and Mr. Vedanta- 
chari have stressed, at considerable length. 


9. On the main argument of Mr. 
Chari, since the directive principle em- 
bodied in Article 39 (c) applies both to 
the Parliament ‘and the State Legislatures, 
I find it very difficult to conceive how the _. 
constellation of Entries in List I, would 


and ‘annual yield or - 
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exclude altogether any power by the 
State Legislature to implement the came 
principle, if the relevant Entry in List II 
grants that power; I.am assuming, of 
course, that there is no domain of zon- 
flict between the two Entries. The prin- 


ciples on which the Entries have to be, 


construed, are well settled, and, as I shall 
show presently, the degree to which legis- 
' lative history may aid in the interpreta- 
tion, has also been the subject of several 
pronouncements of authority. I shall 
here give a conspectus of this area of the 
law, before proceeding to the cases under 
Entry 49 of List II and the actual tas< of 
_ interpretation, 


10. This matter has received an 
elaborate exposition in several cases, such 
as In re C. P. Motor Spirit Act. 1939 FCR 
18 = (AIR 1939 FC 1), Subrahmaryan 

- Chettiar’s case, 1940 FCR 188 = (AIR 
1941 FC 47), Atiqa Begum’s case, AIR 
1941 FC 16, Chaturbhai’s case, AIR 1960 
SC 424 and Banarsidas’s case, AIR 1965 
SC 1387. The canon has been stated in 
the form that words in a Constitution, 
which is an organic document. conferring 
Legislative power must be liberally con- 
strued, so that they may have effect in 
widest amplitude; a restricted meaning 
may have to be given, only where it is 
necessary to prevent a conflict between 
two exclusive jurisdictions. Words kave 
to be read in their ordinary, natural and 
grammatical meaning, subject to the 
rider about the need for liberal construc- 
tion, where the grant is of the legislacive 
power. But, after stressing these well- 
known principles, the Division Bench ob- 
served in 1966-2 Mad LJ 172 that legisla- 
tive history need be brought into the vic- 
ture for the purpose of interpretation, 
only where the language is not express 
and plain, and a problem of construcion 
arises, The dicta of Lord Herschell in 
Bank of England v. Vagliano Brothers, 
(1891) AC 107 to the effect that an appeal 
to earlier decisions “can only be justizied 
on some special ground”, were cited and 
followed. - But in this matter of resori. to 
prior legislative history, I do not think 
that too strict a view can be taken, for 


an important reason. The question whe- . 


ther the words are so plain and unarbi- 
guous, as they may seem at the frst 
blush, or do conceal some difficulty in 
interpretation, may itself become contro- 
versial; in which case, the exclusion of 
all resort to legislative history, may in- 
volve the fallacy of a circular argument. 
As stated by Murphy. J., in Harrison v. 
Northern Trust Co., (1942) 317 US 476 = 
87 Law Ed 407.“words are inexact tcols 
at best, and for that reason there is wisely 


no rule of the law forbidding resort to _ 


explanatory legislative history no matter 

how ‘clear the words may appear on 

superficial examination’.” My own view 

fs that legislative history, particularly 
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with regard to construction of an Entry. 
which embodies a power, is always rele- 
vant, and frequently illuminating. But I 
would entirely agree with the Division 
Bench and Veeraswami, J., in the present 
proceedings that it can never be a con- 


-clusive determinant. 


11. Further, there is a very im- 
portant reason why, in this case, the prior 
legislative history, with regard to the 
Entry 49 of List IJ, may not be conclu- 


‘sive, on the true scope of its power. I 


shall refer to this ground later. Another 
aspect of this matter is, whether there is 
any kind of conflict, in reality, between 
Entry 86 of List I and Entry 49 of List II? 
If a conflict of jurisdiction does exist, 
then the other principles come into play, 
on the problem of reconciliation or inter- 
pretation, which have been fully expound- 
ed in In re C. P. Motor Spirit Act, 1939 
FCR 18 = (AIR 1939 FC 1) and need not 
be dilated upon here. The Courts’ must 
then give a restricted meaning to one or 
the other Entry, in terms of the respec- 
tive spheres of legislative competence, and 
effect a. harmonious interpretation. In 
Duggan’s case, AIR 1952 Bom 261 Chagla, 
C. J., observed that “the liberal inter- 
pretation which must be given must not 
be an interpretation which is opposed to 
the legislative practice.” But, in my view, 
(1) the theory that the constellation of 
Entries in List I precludes the 
State Legislature from taxing the 
capital value of lands and buildings 
under Entry 49 of List II, cannot be 
accepted. Actually there is no juristic 
principle for sustaining such a theory, nor 
is it supported by any precedent. (2) 
There is really no conflict between Entry 
86 of List I and Entry 49 of List II; the 
differentia are sharp, and the bases are 
totally different. The fact that taxation 
under Entry 49 of List II may have very. 
similar incidents on the subject of the 
tax, as a fiscal enactment under Entry 86 
of List I, is quite beside the point. (3) 
The legislative history of Entry 49 of 
List II, overwhelmingly shows ‘that prior 
legislative practice has been confined, to 
taxes on such properties on annual yield. 
or annual letting value, either on the yield 
itself as`a frank species of ‘rating legisla- 
tion’ or on a percentage of the capitalised 
value as a measure of the yield. In al- 
most all such cases, the enactments have 
been for local or Municipal purposes. (4) 
But this legislative history, while its force 
and its relevance are undeniable, is not 
the true determinant of the power. The 
amplitude of the power is wider and, on . 
a proper interpretation, the Entry clothes 
the State Legislature with the power to 
tax the capital value of lands and build- 
ings. Before proceeding to furnish my 
reasons for these conclusions. I shall refer 
to the case-law on this subject, somewhat 
briefly, in view of the extensive treat- 
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ment of this by my learned brother 
(Veeraswami, J.) and to the documents ‘of 
the Legislative history, namely, the Devo- 
lution Rules, 1920, Schedule Taxes Rules, 
and White Paper, 1931, placed before us 
by Mr. Balasubramaniam as well as the 
Government of India Act. 


12. I might first refer to Byramjee. 


Jeejeebhoy v. Province of Bombay, AIR 
1940 Bom 65 (FB). This decision held that 
the Bombay Finance (Amendment) Act, 
1939, was intra vires the State Legislature, 
and was valid. Beaumont, C. J., held that 
the impugned measure was not a tax on 
income, and, although it was a tax on 
lands and buildings, it was not a tax on 
the capital value of the lands and build- 
ings. Broomfield, J., also distinguished 
the measure, as not within the mischief of 
Item 55 in the Federal List. Ralla Ram v. 
Province of East Punjab, 1948 FCR 207 = 
(AIR 1949 FC 81) upheld the validity of 
the Punjab Urban Immovable Property 
Tax Act, and the argument that this en- 
croached on the Central List, as it amount- 
ed to a tax on income, was.repelled: In 
Duggan’s case, AIR 1952 Bom 261 Chagla, 
C. J.. thought that though the Provincial 
Legislature was competent to impose a 
tax on lands and buildings, only the Cen- 
tral Legislature could impose a tax not 
on land and building, as such, but on the 
capitalised value of lands and buildings. 
The learned ` Chief Justice interpreted 
Entry 55 (Federal List), as including a 
power, not merely to impose a tax on all 
the assets of the individual or company, 
but also to do something which’ was a 
lesser power, namely, the imposition of a 
tax only on some assets, such as lands. and 
buildings. In’ Municipal. Corporation v. 
Gordhandas, AIR 1954 Bom 188, Gajen- 
dragadkar, J .„ (as he then was) expressed 
his inability to agree with these obser- 
vations of the learned Chief Justice. In 
Oudh Sugar Mills v. State-of U. P., AIR 
1960 All 136 (EB), that High Court upheld 
the validity of the U. P. Act, the charging 
section of which provided for levy on the 
annual value of each land, and observed 
that the scope of, Entry 49 was wide 
enough to include a capital levy on agri- 
cultural land. Finally, I must refer to 
Gordhandas v. Municipal Commr., Ah- 
medabad, AIR 1963 SC 1742 for the im- 
portant reason that this decision reviews 
the entire prior history of ‘rate legisla- 
tion’ under Entry 49. The majority judg- 
ment dealt with two matters, which are 
of considerable interest to the present 
context of discussion. Firstly, after the 
history had been reviewed, note was 
tuken of sub-section (8) of Section 81 of 
the Madras District Municipalities Act, 
enabling a property tax to'be levied at 


percentages of the capital value, with res- . 


pect to certain lands. Their Lordships 
expressed no final view on the validity 
of any such Amendment, after the Gov- 
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ernment of India Act of 1935 and the 
Constitution of India had come into force. 
Again, their Lordships were concerned 
with the method of capitalising the annual 
yield, and then fixing the rate or tax at 
a small percentage of that capitalised 
value, which might be the same in a 
conceivable instance as a tax taking away 
a rroportion of the annual yield. They 
pointed out that, by such means, “the real 
incidence of the levy is camouflaged”, 
and observed that had it been realised 
that such a percentage may, in reality, 
take away a substantial portion of the 
annual yield, the legislation might not 
have received assent. The ‘entire case- 
law, at the highest for the arguments 
pressed by Mr. Chari before us, is incon- 
clusive. It only exhibits the feature that, 
so far, Entry 49 of List II has largely 
been utilised for taxation of lands and 
buildings for Local or Municipal purposes, 
on the lines of ‘rate legislation’ in Eng- 
land and here, as some portion or share of 
the annual yield or letting value. This 
does not show that the Entry, or rather 
the width of its amplitude is confined to 
enactments of this kind alone. 


13. The two decisions that have 
been cited by learned counsel on this as- 
pect of the arguments are, again, not 
decisive at all of the issue. In New 
Manek Chowk Spinning and, Weaving 
Mills v. Municipal Corporation, ATR 1967 
SC 1801 their Lordships looked.into the 
legislative practice with regard to the 
question whether the word ‘land’ would 
include plants and machinery, as part of 
the hereditament. The interpretation 
sought to be based on practice in the 
United Kingdom, was repelled. In Dia- 
mond: Sugar Mills Ltd. v. State of Uttar 
Pradesh, ATR 1951 SC 652, the question 
arose with regard to the interpretation of 
the words ‘local area’ in Entry 52 of List 
II of the Seventh Schedule. It was held 
that the premises of a factory could not 
constitute such a ‘local area’ within the 
meaning of the Entry. These decisions 
merely emphasise that legislative history 
is not irrelevant, but that the problem is 
really one of interpretation: on the tests 
of the manifest meaning and purport, the 


need for liberal construction of a part of 


an organic document, and the caution 
that a restriction has to be imposed, only 
where there is ambiguity or conflict of 
jurisdiction, or the compelling effect of 
prior legislative history. 


14. I.shall refer only very briefly 
to the documents on this aspect, since 
they have been elaborately dealt with by - 
my learned brother (Veeraswami, J.) 
namely, the Devolution Rules, the Sche- 
dule Taxes Rules, the Illustrative Lists 
embodied in the White Paper, 1931, and 
the Revised Lists by the Joint Parlia- 
mentary Select. Committee, 1933-34. It 
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is interesting to note that the immedicte 
predecessor of Entry 49 in the Schedule 
of the Government of India Act admit- 
tedly read as “Taxes on lands and buikd- 
ings, hearths and windows”, the latter 
two expressions certainly being strongly 
reminiscent of ‘rate’ enactments for Loval 
Bodies in the United Kingdom. But the 
real point is that the ultimate outcome of 
all this analysis is that distinct entites 
of the Second Schedule in the Schedule 
Taxes Rules, namely, ‘a tax: on land or 
Jand values’ (Entry 2) and ‘a tax on buid- 
ings’ (Entry 3), have combined ultimately 
to become the Entry “Taxes on lands and 
buildings, hearths and windows” (Enry 
42) in List II of the Seventh Schedule to 
the Government of India Act, 1935. Tais 
really disposes . of the arguments that -he 
Entry itself is integral and composite; 
that a separate tax on lands, as under -he 
present Act, is beyond the legislative com=~ 
petence of the Entry. This can be fur- 
ther authoritatively shown as sustainable 
under two decisions of the Supreme 
Court, namely, Jagannath Baksh Singh v. 
State of Uttar Pradesh, AIR 1962 SC 1563, 
where (in paragraph 10) a tax on land 
without any imposition on buildings, was 
upheld as one under Entry 49, and H. R. 
S. Murthy v. Collector of Chittoor, AIR 
1965 SC 177 at p. 182, where a cess on 
lands alone was held to fall under Entry 
49. The power enables a disjunctive use, 
and the present enactment is, to that 2x- 
tent, perfectly valid. 


15. The true reasons why, in my 
view, the prior legislative history is not 
the determinant and notwithstanding the 
doubts expressed by their Lordships in 
AIR 1963 SC 1742 the Entry does aprear 
to include a power to tax the capital velue 
of lands and buildings. are these. Firstly 
there is no conflict of jurisdiction what- 
ever between Entry 86 of List I and 
Entry 49 of List IJ. as precise differentia 
can be set forth. I am unable to acrept 
the suggestion put forward by Mr. Crari, 
that Entry 86 of List I might, conceivably, 
include a: power to tax the entire assets 
of an individual, without making any 
deductions for liabilities, such as mort- 
gages, encumbrances or debts. Suck a 


view would render the expression ‘capital, 


value of assets’ devoid of true mearing, 
in the sense of the logic of econcmic 
theory: if the burden extinguishes the 
corpus of wealth, as my learned brother 
(Veeraswami, J.) has pointed out, there 
` are really no ‘assets’ left. Per contra, 
Entry 49 has nothing whatever to do with 
the individual or his wealth; the tax vuns 
with the land, as in this case, and the en- 
cumbrance on the land is irrelevant. Even 
jf the Union Legislature segregates for 
taxation a portion of assets, such asa 
land and its building, under Entry 86, that 
would be a different base of fiscal power, 
and a wholly different tax. Again, the 
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tax under Entry 49 could even fall on the 
occupier of the land, and not merely on 
the owner. Next, I would unhesitatingly 
interpret Entry 49 as including a legis- 
lative competence to tax the capital value 
of the subject, for this reason. 


16. There was an academic con- 
troversy, some years back, with regard to 
the character of India as a Federation, in 
terms of Constitutional Law: Was it a 
Federation with the base of residual sove- 
reignty in the Centre, or in the States? 
Was it almost a unitary kind of Federa- 
tion, or a loose-knit Federation with sove- 
reignty largely in the States. or a Fede- 
ral entity between these extremes? I am 
referring to this argument among aca- 
demicians for the important reason that, 
as a matter of political and constitutional 
history, it is indisputable that free India 
did not come into being as a merger of 
autonomous Sovereign States; it came 
into being as a successor, through free- 
dom, of a pre-existing unified country. 
For that reason, the entries in List II are 
literally grants of power to the States, 
and we must assume that the framers of 
such a List were perfectly aware, not 
merely of ihe prior legislative history, 
but also of the potentialities of future 
taxation. They must have been aware 
that taxation was no longer merely the 
mode for imposts for raising revenue, in 
order to run the, administration: it had 
become a concept with a dynamism capa- 
ble of achieving socialistic objectives. 
When this is borne in mind, we see one 
important reason why the prior legisla- 
tive history may not be decisive of the 
amplitude of Entry 49 of List II. It may 
very well be that this history was kept 
in mind, but that the conclusion was im- 
plicit, that the Entry had a far wider 
scope in respect of legislative competence. 
It could include a power to tax the capi- 
tal value of lands and buildings, because 
such a concept was not limited to the 
Union, and to the constellation of Entries 
in List I, as Mr. Chari would urge. 


17. I would thus conclude that, 
neither upon an interpretation of the 
Entries themselves, nor upon a considera- 
tion of the legislative history, including 
the case-law, the Devolution Rules, the 
Schedule Taxes Rules and Government of 
India Act. 1935, can we accept the 
interpretation that would confine the 


power under Entry 49 of List JI 
to taxes on the annual letting value 
alone. Needless to say, this also disposes 


of the extreme argument of Mr. Vedanta- 
chari that the power itself can only be 
wielded for the purpose of financing 
Local Bodies or Municipalities. My learn- 
ed brother (Veeraswami, J.) has repelled 
this argument, at some length, in his 
judgment. I would content myself with 
the observation, that it may no longer be 
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practicable to draw any firm dividing 
line, between the concerns of Local 
Bodies and Municipalities and of the 
_ State Government. The State Govern- 
‘ment may take over several projects, such 
as Electricity or Water Supply undertak- 
ings, which were run by Local Bodies, 
and may allocate finances to such Bodies 
out of its own revenues. 


18. I now proceed to notice a very 
interesting argument. Mr. Vedantachari 
urged, with a background of considerable 
scholarship in this field, that the measure 
- before us really falls under Entry 45 of 
List II, namely, ‘Land revenue’, in which 


case, quite different consequences, would - 


follow as restricting the powers of the 
State Legislature. We have -been refer- 
red to Gopalan v. State of Madras, 1958-2 
Mad LJ 117 = (AIR 1958 Mad 539), and 
to the discussion in that decision. on the 
history of ‘land revenue’. - We have been 
also referred to the genesis of Khirai-free 
or ‘Lakhiraj’ lands, to the Permanent Re- 
venue Settlement, and to passages from - 
Mclean’s Manual of the Administration. 
In order to show the source of Article 276 
of the Constitution, Mr. Vedantachari has 
made available to us the entire history of 
Local Taxation in Madras, including India 
Act XIV of 1856, Madras Act IX of 1865, 
Madras Act IX of 1867, Act V of 1871 and 
Act I of 1884. He has also cited passages 
on the origin of ‘quit rent’. on building 
sites, and shown how these comprised part 
of the land revenue system. Property 
taxes, which are now being levied by`the 
Corporation, owe their origin to the Mad- 
ras City Land Revenue Act XII of 1851, 
and, according to learned counsel, ‘quit 
rent’ in Madras is, and has always been, 
a special form of land revenue. He points 
out at the grounds sustaining his main 
argument that the present enactment is 
(1) a levy only on land exclusive of build- 


ings. (2) under Section 23, it is in lieu of. 


the ryotwari assessment, ground rent, 
quit rent, and any amount due under the 
Act of 1851 ete. (3) under Section 17, it 
is a first charge on the urban land and 
(4) the amount is made payable by the 
owner of the land. But it is clear to us 
that this entire trend of argument rests 
upon one single proposition, which is not 
supported, and which, in fact. is opposed 
to the recent decisions of the Supreme 
Court, namely,that, finder Entry 49 there 
can be no tax on land without building, 
or land apart from the building. As I 
have already pointed out, the Supreme 
Court has held that taxes on such lands 
do fall under Entry 49—Vide AIR 1962 SC 
1563: ‘land revenue’, is, historically speak- 
ing, a totally different concept, of the 
share of the State in the produce of land, 
and can have no relationship to taxes on 
urban land, whether on market or capital 
value, or on annual yield, which form and 
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have always formed, a clear species of 
legislation under Entry 49. 


19. I may now proceed to the his« 
tory of the present measure, and- the pre« 
decessor enactment, which was dealt with 
by the Division Bench, This is of signi- 


‘ficance, on the test of reasonableness, 


with regard to the combined impact of 
Article 19 and Article 14 of the Constitu- 
tion. We have been referred to passages 
in the Taxation Enquiry: Committee’s Re~ 
port, to the Report of the Special Officer, 
Mr. M. V. Subramaniam, I1.C.S. which 
pre-figured these enactments, and to the 
stated objectives and reasons under the 
earlier Act, which was struck down. All 
these documents have regard to what has 
been loosely termed “unearned incre- 
ment”, resulting from an appreciation of 
land values and building values, in urban 
areas, in recent years. Strong opinions 
have been repeatedly expressed that, 
these are accretions of wealth due to 
general economic causes; and not to indi~ 
vidual exertions, which do constitute, a 
. fruitful source for equitable taxation, But. 
in my view, the argument conceals a fal- 
lacy, to overlook which’ may be to per- 
petrate substantial injustice. It is true 
that building values and urban site values 
have sharply accelerated in recent years, 
owing to inflationary trends. It is true 
that persons possessing large areas of 
urban land, have. found themselves. richer 
by many multiples of wealth, owing to 
economic causes alone. But it is equally 
true, that many of the properties are 
merely properties with a few grounds of 
land and a building thereon, which have ` 
been acquired out of savings, by members 
of the middle class. They represent in~- 
vestments of hard-earned money,. proba- 
bly actuated by.the belief that ‘real estate’ 
may further appreciate in value, while 
the purchasing power of money is conti- 
nuously declining. In no sense can these 
investments be termed ‘unearned incre- 
ments’ possessed by these persons, Taxa~ 
tion, springing from any such idea, does 
not, in fact, render justice, as between 


. those who are still the fortunate posses- 


sors of large extents of urban lands ori~ 
Binally acquired cheaply, and those who 
have invested accumulations of earned in- 


„come on such properties, in recent years, 


. 20. The word ‘confiscatory’ has 
been frequently employed, with regard‘ to 
legislation of this kind,.and it is true that, 
because of the combined impact ‘of Arti- 
cle 19 and Article 14, enactments have 
sometimes been struck down upon such a 
reasoning. But there is one important 
factor to be guarded against, in this con- 
text, and that springs from what I have 
already expressed concerning the legisla- 
tive competence of the State Legislature 
under Entry 49. If the power is to be 
confined to a taxation on the annual yield 
or on annual letting value, then the word 
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‘confiseatory’ acquires a different signif- 
cance altogether. But, if the power is 
not so confined, then it becomes difficult 


to define the limit particularly where, as 


` in this case, the impost is annual, and at 
a very small percentage of the market- 
value, namely 0.4 per cent. Cases on this 
aspect are not particularly helpful. aud 
I may immediately refer to Attorney- 
General of Alberta v. Attorney-General 
of Canada, AIR 1939 PC 53, where the 
Bill was struck down, on the ground that 
though it was enacted by the Province of 
Alberta, as a taxation measure ex facie, 
within its competence. it was not truly a 
measure to raise revenue for Provinc.al 
purposes, but part of a legislative plan 
to prevent the operation within the Pro- 
vince, of certain banking institutions, 
which had derived ` their authority from 
Parliament. In dealing with this aspect 
in Devkumarsinghji Kasturchandji_ v. 
State of Madhya Pradesh, AIR 1967 Madh 
Pra 268, Dixit,-C. J.. referred to this deci- 
sion, as well as to K. T. Moopil Nair v, 
State of Kerala, AIR 1961 SC 552 end 
Srinivasamurthy v. State of Mysore, AIR 
1959 SC 894, In Moopil Nair’s case, AIR 
1961 SC 552. again, the ground of inter- 
ference was that the Act was discrimina- 
tory, that it imposed unreasonable restzic- 
tions on the holding of property, and 
that it was confiscatory in character and 
effect. The point here is whether, when 
the power itself has an amplitude wkich 
includes the taking away of wealth or the 
sterilization of assets, the term ‘confisca~ 
tory’ could be properly used, to strike 
down the measure under Article 19. Sut 
as Dixit, J.. observed, nevertheless, 
there are limits to taxation, and the 
Courts cannot accept any theory that 
taxation can be unlimited. The entire 
reasoning is somewhat academic, with 
regard to the present enactment, for Mr. 
Chari is not able to show that, granted 
legislative competence, the. Act before us 
has to be struck down as ‘confiscatory’ in 
character. He has, no doubt, stressec its 
undesirable features which, in praccice, 
would appear to lead to startling anoma- 
lies. But, in respect of the charging oro- 
vision itself, it is difficult to see how the 
combined impact of Article 19 and Arti- 
cle 14, necessarily destroys that provision. 
The mischief occurs elsewhere, as I shall 
presently .show. 


21. In view of thé importance of 
the argument that Entry 49 of List II 
does not include the power to tax the 
capital value of lands and buildings, in 


any form, I would like to distinguish be- ` 


tween the power itself, and the present 
enactment. In my view, the power is 
what I have held it to be, and it cannot 
be confined either to ‘rates legisla-ion’, 
or to taxation on annual letting valte or 
yield, though, legislative history or prac- 
tice, so far, has been so confined. But, 
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actually, the Act, with which we are con- 
cerned, can be strictly justified, even on 
the restricted interpretation of Entry 49, 
and even if it were to prevail with res- 
pect to the charging provision. For, as 


- Kaldor points out, the question -whether 


the tax falls on capital or income “is not 
whether it is levied on the one or the 





_other, but whether it is a. singular (once . 


for all payment), or recurrent.” There is 
no particular magic about the expression 
*market-value’ nor does the mere fact of 
an impost is a very small percentage of - 
the market-value, necessarily imply that 
the tax is not on the annual yield or in- 
come. For, notwithstanding what their 
Lordships observed in AIR 1963 SC 1742 
about the camouflaging effect of such a 
device, the Legislature might well adopt 
such a mode, particularly if it thought 
that there may be other difficulties of an 
administrative character, in imposing the 
tax at a straightforward percentage of the 
annual yield. I must here stress certain 
features of the present Act, which render 
this interpretation feasible: we have no- 
thing else to go upon, and the legislative 
intendment has necessarily to be gathered 
from the provisions. These are (1) the 
fact that the impost is of annual recur- 


rence at 0.4 per cent of the market-value 


(2) that it enures under Section 13 for a 
period of ten years, and may enure for 
a further similar period (3) that though 
the tax itself is not diminished in its 
magnitude, under Section 25, the owner 
can pass on to the occupier, in the shape 
of rent, the difference between the tax, 
and one-half of the amount of the annual 
rent and (4) the concession under Section 
27, in respect of owner-occupied buildings, 
This aspect need not be taken up further, 
as I am expressing it as a consideration 
which might save the generality of the 
measure and the charging provision, even 
upon a restricted interpretation of Entry 
49 of List II of the Seventh Schedule, 


22. I am not dealing in this judg- 
ment, with the effect of the date on which 
the Emergency was lifted, in relation to 
the impact of Articles 14 and 19, and the 
amounts that might have been collected . 
prior to that date, which are deemed to 
be collected under this Act under the 
retroactive provision (Section 1, clause 
(2) (a) (i).) The matter has been effi- 
ciently discussed. by Veeraswami, J. 


23. I must now pass on to a more 
important considetation, namely, the 
effect of Articles 19.and 14 upon Section 
6 of the Act, which, it appears to me, 
is quite unsustainable, in the form in 
which it stands.: I must first refer to 
State of Madras v. V. G. Row, AIR 1952 
SC 196; particularly. for the -view that, 
“though the. social philosophy and the 
scale of values of the Judges participating 
in the decision should play an important 
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part” in evaluating what would be ‘rea- 
sonable’ under Article 19 (5), nevertheless, 
since the majority of the elected repre- 
sentatives of the people have authorised 
the restrictions, the judiciary must neces- 
sarily keep this in mind, before striking 
down any part of the Act under Article 
14. I may also refer here to Balaji-v. 
Income-tax Officer, AIR 1962 SC 123, 
Moopil Nair’s case, AIR 1961 SC 552, 
Chhotabhai v. Union of India, AIR 1962 
SC 1006, AIR 1962 SC 1563, Khyberbari 
. Tea Co. v. State of Assam, AIR 1964 SC 
925 and Jawaharmal v. State of Rajasthan, 
AIR 1966 SC 764. 


24. But, bearing all these princi- 
ples in mind, it nevertheless seems to me 
to be indisputable. that Section 6 of this 
Act is an excessive delegation of a power, 
which is bound to work, in the circum- 
stances, in a most arbitrary and caprici- 
ous manner. It is no answer to this 
argument to point out, as has been done, 
that the owner of the land has to submit 
„a return, including his opinion of market- 
value, under Section 7, that the Commis- 
sioner collects information under Section 
9, that the owner can produce evidence 
in pursuance of the notice under Section 
10 (2) (b), and that, if the Commissioner 
disagrees, he determines the market-value 
himself, which is subject to appeal to the 
Tribunal under Section 20. The real 
point is that the entire concept of ‘market- 
value’ determinable in respect of ‘urban 
land’ as defined in this measure, which 
is kept, quite apart from any capitaliza- 
tion of annual letting value, is bound to 
be both arbitrary and unequal, in the 
light of certain indisputable facts. 


25. Under the definition of urban 
land, (S. 2 (18)) as is clear from the Ex- 
planation, it is the land which is the 
subject of the tax, excluding any -build- 
ing thereon. Now, in Madras City, the 
area necessarily includes also the old 
- City, or the core of the metropolis. where 
lands which could be used as house-sites, 
have been built up for decades past. As 
learned counsel argues, probably not a 
square inch is left, but for the roads and 
the road-margin. On the contrary, in 
the suburbs, particularly those that are 
now being formed, it is perfectly practi- 
cable to speak of the market-value of 
sites. In most cases, as. Mr. Chari has 
shown from working sheets, the vast 
majority of the properties are built-up 
sites, so that the sale-values of sites alone, 
in that _locality,are practically unobtain- 
able. The result is that the authorities 
have been constrained to base their esti- 
mates on sale deeds relating to lands and 
buildings in the nearest localities recent 
years, arriving at the value of the land 
per ground, by deducting the cost of the 
building, on what is known as the -‘Con- 
tractor’s method’ (vide Harichand’s case, 
(1939) 2 Mad LJ 722 = 66 Ind App 258 = 
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(AIR 1939 PC 235), Secy. of State v. 
Narain Khanna, (1942) 2 Mad LJ 289 = 
69 Ind App 93 = (AIR 1942 PC __ 35), 
Parasuram’s case, (1965) 2 Mad LJ 20 and 
New Manek Chowk Spg. & Wvg. Mill’s 
case, AIR 1967 SC 1801). 


26. This method, when applied to 
the land and building of some other per- 
son, is obviously unjust, for the person 
affected by the valuation has no means to 
intrude on the property of another, and 
to check the correctness of the estimate. 
Further, a highly complicating feature 
intrudes, by the working of the Madras 
Buildings (Lease and Rent Control) Act. 
Since extensive compounds cannot, direct- 
ly and proportionately, contribute to the 
rent, or the fair rent fixed under Section 
4 of that Act, the result is that any rea- 
sonable proportion of the annual letting 
value, may be far less than the 0.4 per- 
centage of the market-value determined- 
with regard to the entire'area; the tax 
could be more than the annual yield it- 
self. Mr. Chari has illustrated these start- 
ling anomalies by several instances as my 
(Veeraswami, J.) has 
pointed out. It may, perhaps, be stated 
that all this is the complication arising 
from the machinery, and does not touch 
any part of the enactment itself. It could 
be argued that appropriate Rules can still 
be framed, and that, though the authori- 
ties would appear to have abandoned the 
method of capitalisation of annual letting 
value, as a means of estimating the market 
value, safeguards could still be provided. 
But the point is that Section 6 really ap- 
pears to impose, on the concerned Assis- 
tant Commissioner, a task which is so 
impracticable, that the power becomes 
utterly arbitrary and capricious. The 
difficulty is illustrated from the following 
passage in “Public Finance” by U. K. 
Hisks (pages 174-176): 


“The difficulty about site valuation 
lies on the ‘side ‘of the actual valuation. 
Only vacant sites are sold alone and even 
then improvements are often incorporat- 
ed in them; in all other cases it is the 
unit of site and improvement which comes 
on the market and consequently it is only 
in respect of this that market evidence is 
available. Once a building had been 
erected on a site there is no objective 
means of establishing the respective con- 
tribution of site and building to the value 
of the whole; even if they can be logi- 
cally disentangled, which is by no means 
certain. There is thus a chronic shortage 
of market evidence on which site valua- 
tion can be based. This implies an ele- 
ment of arbitrariness in the valuation 
s... . (Emphasis ours). 

27. In other words, the market- 
value of any ‘urban land’, if it is' to be 


estimated as the price which, in the opin- 
ion of the Assistant Commissioner, the 
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land would have fetched if sold in open 
market on the date of the commencement 
of the Act, is per se quite an arbitrary 
estimate, and bound to be so; not merely 
this, it is bound to result in gross inequa- 
lities. In the pristine or neuclear areas 
of the City, which have been built up ior 
decades, such value can merely be a wld 
guess. If it is to be arrived at, withcut 
any reference whatever to the annual lət- 
ting value of the land and building, it 
may be not merely unrealistic, but even 
fantastic. In the suburbs, in the procəss 
of formation, the subject of taxation may 
be far better off, as data can be gathered. 
But even here, I am quite unable to see 
how there can be a total delegation, of an 
unfettered, unguided and arbitrary power 
of estimate. Again, the words, ‘if sold 
in the open market’, will be quite mean- 
ingless in many cases, as there is no open 
market in built-up areas, and suck. a 
market is not even conceivable. The 
learned Advocate-General argues, on zhe 
analogy of one of the Wealth Tax Cases, 
viz., Standard Mills Co.. Ltd. v. Commr. 
of Wealth Tax, AIR 1967 SC 595, that an 
open market need not be ‘actual’, dut 
may be conceivable. But it is impossible 
to imagine a market of that kind, for 
plinth areas of houses in George Town or 
Broadway of Madras City, as existing at 
any time, except in the 19th century. In 
my view, therefore, Section-6 cannot be 
maintainable as a reasonable restriction 
on the right to hold property, or as a 
delegation of power by the Legislature to 
the authority making the impost, which 
can be construed as within the const.tu- 
tional limits. This part of the Act must 
necessarily be re-enacted, in my view, 
providing for differentia or criteria for 
any estimate, which could well be releted 
to the annual letting value or yiəld, 
which is perfectly ascertainable. In fact, 
Mr. Chari has even argued that the Cor- 
poration figures of such assessments are 
binding on the Government, on the pzin- 
ciple of res judicata. 


28. Concerning the retroactive pro- 
vision, I do not desire to differ from my 
learned brother (Veeraswami, J.) in his 
view on this question. But I would add 
that where, as in this enactment, the as- 
sessments so far made are found to be 
arbitrary, capricious and unsustainable, 
because they have been made under Sec- 
tion 6, which has to be struck down, it 
appears to me that a retroactive provi- 
sion of this kind could hardly be justified. 


29. In conclusion, I desire to re- 
cord my own sense of indebtedness, and 
on behalf of my learned brothers also, to 
all the learned counsel and the learned 
Advocate-General, who have spared no 
pains to make a study of available mate- 
rial and precedents and place them be- 
fore us, in the course of the extended 
arguments. 


V. Pattabhiraman v. Asst. Commr., U. L. T. (FB) 


[Prs, 27-32] Mad. 71 


VEERASWAMI, J.:— 30. The vali- 
dity of the Madras Urban Land Tax 
Act, 1966 is under attack in this batch of 
petitions under Article 226 of the Consti- 
tution either for certiorari, mandamus or 
prohibition, as the case may be, to quash 
orders of assessment or to restrain the 
Urban Land Tax Authorities from .en- 
forcing its provisions. If a certain view 
is held as to the tax base under the 
charging provisions, the Act is said to be 
without legislative competence. On the 
view that the pcwer of the Legislature to 
tax lands and buildings under the appro- 
priate legislative entry is confined to a 
charge on the occupier’s basis, that is to 
say, on their annual letting value, the 
extent and manner of the tax incidence, 
it is said, is so burdensome and unequal 
that it is unreasonable, confiscatory and 
violative of constitutional limitations. The 
third ground of attack is that the machi- 
nery provisions relating in particular to a 
determination of the market value of 
urban lands especially of built-up sites 
are wholly without guidance and ex facie 
arbitrary. There are various steps of 
detail compressed into each of these three 
broad grounds. But a very large area of 
the present controversy was covered and 
adjudicated by 1966-2 Mad LJ 172. There 
a Division Bench of this Court constitut- 
ed by two of us held the Madras Urban 
Land Tax Act, 1963 to be competent but 
struck it down es invalid on the view that 
its tax effect fell unequally on urban 
lands. Since then the Madras Urban 
Land Tax Act, 1966, hereinafter called 
the Act. has been enacted which evidently 
has purported to rectify the offending 
defects in the earlier Act and in doing so, 
recast some of its provisions. To enable 
a reconsideration of 1966-2 Mad LJ 172 
in the context cf the current challenge to 
the validity of the Act, a larger Bench 
has been constituted. 


31. We have heard full arguments 
for and against, of Mr. Tiruvenkatachari 
followed by Mr. V. Vedantachari for some 
ot the petitioners, counsel for the rest of 
them sailing and adopting them and the 
learned Advocate General for the State 
and Mr. V. Balesubramaniam representing 
the Commissioner of Income-tax, in a few 
cases the Wealth Tax Officers concerned 
and also acting to a measure as amicus 
curiae in addressing an argument on cer- 
tain aspects of the mutual scope of rela- 
tive legislative Entries. 


32. The facts of the petitions are 
of a common pettern except that the peti- 
tioners are different owners of varying 
extents of urben lands with or without 
buildings on them in the City of Madras, 
Their market prices also vary in. each 
ease and so tco their annual Municipal 
letting values. Some of the petitioners 
have filed returns and others have not, 
giving particulars as to ownership, extent 


_ view to arrive at. 
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of the land with its location and the 
amount which, in the opinion of the parti- 
cular owner, is the market value of such 
land. The Urban Land Tax Officers have 
in these cases either assessed the market 
value of the urban land concerned and 
. sent a notice of demand of tax or proceeded 
by notice to inform owners to show cause 
against the proposed fixation of .the 
market value. In none of the cases of 
urban lands with buildings assessed to 
Corporation Property Tax, have the au- 
thorities under the Act determined the 
market values of the urban lands by 
means of capitalisation at so many times 
of the annual Municipal letting value 
thereof. In a few of such cases, the 
market values of the urban lands includ- 
ing built-up sites have been arrived at on 
the basis or comparative basis of the con- 
tractor’s method but as applied sometimes 
to another property consisting of land 
and building sold together. As illustra- 
tive of the facts, in W. P. No. 2835 of 
1967, the petitioner owns land and build- 
ings bearing R. S. No. 3147 known ` as 
‘Claybrooke’, Municipal Door No. 30, Kil- 
pauk Garden Road, Madras-10. The ex- 
tent is 80 grounds with two buildings, 
garages and two outhouses in a small por- 
tion whose total plinth area is about two 
grounds. From 1946 onwards, the entire 
‘ land with the buildings has been let out 
on a monthly rent of Rs. 500/-. According 
to the petitioner, he is not in a position 
to increase the rent in view of the strin- 
gent provisions of the Madras Buildings 
(Lease and Rent Control) Act, 1960. The 
annual letting value as fixed by the Madras 
Corporation for the property is said to be 
Rs. 5460 with reference to which the pro- 
perty tax demanded is Rs. 1400 per 
annum. The petitioner has been served 
with a notice dated September 18, 1967 
which proposes to fix the market value 
of the urban land at Rs. 13,000 per ground 
and requires him to state his objections, 
if any, before a specified date, The basis 
for the proposed market value is said to 
be a certain sale deed relating to 14 
grounds in a different locality far away 
from the petitioner’s property. He says 
that the market value arrived at on that 
basis is unreasonably high and that fur- 
ther the property has been deliberately 
classified as in a commercial area- with a 
such a high market 
value,.as in fact there are no shops at or 
about the vicinity of the land. At Rs. 
13,000 per ground, the petitioner’s urban 
land is valued ‘at Rs. 10,40,000 on which 
the urban land tax at 0.4 per cent amounts 
to Rs. 4,160 per annum. While the peti- 
tioner does not of course invite this Court 
to go into the merits of his objections as 
to the proposed valuation, he calls atten- 
tion to them in order to furnish a proper 
perspective to the grounds of attack based 
on Jack of legislative competency, and on 


Articles 14 and 19 of the Constitution on 
the validity of the Act. The further-fac- _ 
tual details relative to the arguments 
addressed to us on the footing of Articles 
and 19 will be noticed at the proper 
place. ` $ 


_ 33. The provisions of the Madras 
Urban Land Tax Act, 1963, hereinafter 
called the earlier Act, their scheme, scope, 
the nature and effect of the incidence of ` 
tax thereunder as well as the background 
of ‘the legislation including the objects 
and reasons have been fully set out and 
considered in 1966-2 Mad LJ 172 and 
require no reiteration. The outstanding 
difference between that Act and the pre- 
sent one is in the measure of the urban 
land tax. Whereas the earlier Act charg- 
ed tax on urban land at the rate of 0.4 
per cent on the average market value of 
such land in a sub-zone as determined by. . 
the procedure prescribed thereunder and 
the Act was-struck down as violative of 
the principle of equality, the Act under 
consideration with a view apparently to 
avoid that defect charges the urban land 
at the same rate of 0.4 per cent of the 
market value thereof and -has dropped 
the provisions relating to the classifica- 


- tion of the entire urban area into distinct 


zones and sub-zones and the elaborate 
procedure prescribed for arriving at the 
average market value on that basis for 
the purpose of levy of tax. The Act, 
which received the assent of the President 
on September 9, 1965 and was published 
in the Fort St. George Gazette Extraordi- 
nary on the next day, replaced the Mad- 
ras Urban Land Tax Ordinance, 1966. It 
bears the same preamble as the earlier 
Act and contains eight Chapters of which 
Chapters I, II and VI to VII are more or 
less in pari materia with Chapters I, III, 
VII to IX respectively of the earlier Act. 
The Act came into force on the date of 
its publication in the Fort St. .George 
Gazette but all the sections have been 
given retrospective effect from July 1, 
1963 except Sections 19, 47 and 48, the 
first two of which have force from May 
21, 1966 in. the City of Madras. By noti- 
fication and prescribed procedure, the 
Provisions of the Act can be extended by ` 
the Government to any other Municipal 
town, or township or any area specified 
therein and within sixteen kilometres of 
the City of Madras or such Municipal 
town or township. The date of the com- 
mencement of the Act is defined in rela- 
tion to the City of Madras as July 1, 1963. 
There are other definitions of certain 
phrases used in the Act. “Building” in- 
cludes a house, out-house, stable, latrine, 
godown,. shed, hut, wall and any other 
structure whether of masonry. bricks, 
mud, wood, metal or any other material 
whatsoever, “Each urban land” means 
the land comprised in a survey number 
or a sub-division number. “Occupier” 
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includes any person who pays or is liable 
to pay to the owner rent or any por-ion 
of the rent for the urban. land or the 
building constructed thereon or any part 
of it or damages on account of the ozcu- 
pation of such land, building or part. 
“Owner” is given an extended meaning 
so as to include any person receiving cr is 
entitled to receive on his own accouné or 
in any of the capacities mentioned the 
rent or profits of the urban land or_of 
the building constructed thereon. The 
definition takes in also a mortgagee in 
possession and any person who is entitled 
to the kudiwaram in respect of any inam 
land; but it does not include a shrotri=m- 
dar or any person who is entitled to the 
melwaram in respect of any inam Jand 
and does not own kudiwaram. Lakhiraj 
tenures of land and shrotriem land are 


Classified in this connection as inam land.. 


“Urban land” means “any land whica is 
used or is capable of being used zs a 
building site and includes garden or 
frounds, if any, appurtenant tc a 
building but does not include any 
land which is registered as wet in the 
revenue accounts of the Government and 
used for the cultivation of wet crops.” 
The Explanation to this definition of 
“urban land” says: . 
“For the purposes of thīs clause, any. 
site on which any building has been con- 
structed shall be deemed to be urban 
Jand.” Sections 3 and 4 relate to Urban 
Land Tax Authorities, conferment of 
powers on them and Constitution of Tri- 
bunals. Each Tribunal shall consis: of 
one person only who shall be a Judicial 
Officer not below the rank of a Subocdi- 
cae Judge. The charging Section 5 
reads ; 


“Subject to the other provisions eon- 
‘tained in this Act, there shall be levied 
and collected for every fasli year com~ 
mencing from the date of the commence- 
‘ment of this Act, a tax on each urban End 
(hereinafter referred to as the urban hand 
tax) from the owner of such urban End 
at the rate of 0.4 per centum of the mar- 
ket value of such urban land.” 

The next section providing for determina- 
tion of the market value of each urban 
land states: : 

“For the purposes of this Act, the 
market value of any urban land shall be 
estimated to be the price which in. the 
opinion of the Assistant Commissioner or 
the Tribunal, as the case may be, such 
urban land would have fetched or fetch, 
if sold in the open market on the date of 
the commencement of this Act.” 


Then follow provisions for submissior of 
return by every owner of urban land in 
the prescribed manner within a specizied 
time and containing the required parti- 
culars and for the procedure the assessing 
officers should follow in déaling with the 
returns or cases where there are no 
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returns. Where the assessing officer does. 
not accept the market value as given in a 
return or there is no return made, the. 
assessing officer may himself or through 
such agency as he thinks fit obtain the 
pécessary information to enable him to 
determine, by an order in writing, the 
market value cf a particular urban land 
and the tax payable thereon and if so, 


‘he should have given an opportunity to 


the owner concerned of being heard 
and placing suzh evidence as he may 
have before him, in support of his case. 
After determination of the market value 
and quantifying the tax, the Urban Land 
Tax Officer sends a notice of demand spe- 
cifying the amount of tax payable by the 
assessee and ccntaining such other parti- 
culars as may be prescribed. A separate 
notice of demand should be served on the 
assessee for each fasli year. The officer 
is empowered to assess or reassess urban 
land which has escaped assessment or has 
been wrongly or incorrectly assessed for 
any fasli year. But- the power is to be 
exercised within such period and after 
foliowing such procedure as may be pres- 
cribed. Provision is made for the re~ 
covery of urban land tax from the occu- 
pier of the urban land in the manner 
prescribed and ‘in that case the occupier 
shall be at liberty to deduct the amount 
so paid by him from the amount of ‘rent 
or any other sum due from him to the 
owner or intermediary. The Act requires 
transfers of urban lands to be notified to 
the Urban Land Tax Officer concerned. 
Once the quantum of tax has been deter- 
mined for any urban land, it shall be in 
force for a period of ten years from then 
on and the -Government may further ex- 
fend the period by not exceeding ten 
years. Revision of urban land tax is 
contemplated thereafter. Any person ob- 
Jecting to the market.value as determin- 
ed by the Urban Land Tax Officer has a 
right of appeal to the Tribunal within a 
Specified time and so too any person de- 


. nying his liability to be assessed. The 


Commissioner cf Urban Land Tax, who 
objects to the market value as fixed by 
the Assistant Commissioner, is given a 
right of appeal to the Tribunal. Chapter 
V of the Act provides for survey of urban 
land but in doing so, no provision has 
been made prescribing the procedure 
therefor or for notice to the particular 
land owner. The Act takes into account 
the existing tenures as regards urban land 
and provides that the urban land tax 
payable thereunder in respect of any 
urban land is in lieu of the ryotwari as- 
sessment,the assessment levied under cer- 
tain Madras Acts relating to specific 
inams, the ground rent, the quit rent or 
any amount dus under the Madras City 
Land Revenue Act, 1851. Specific provi- 
sion is made that the urban land tax is 
in addition to any tax on urban land pay- 
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able under any other law for the time 
being in force, The Government is given 
the power to specify that urban land tax 
under the Act shall be in lien of any 
other amount. The Government also has 
power to exempt or reduce urban land 
tax in respect of any class of urban lands 
or by any class of persons on ground of 
undue hardship and for this purpose, it 
may cancel or modify any order of assess- 
ment to urban land tax. Certain types of 
urban lands with reference to their 
corporate or public ownership or ‘the 
nature or purposes of their uses have been 
exempted from the purview of the Act. 
There are two special provisions.in the 
Act which are of a concessional charac- 
‘ter. One of them is that where the 
amount of urban land tax on any urban 
land exceeds one half of ‘the amount of 
the annual rent payable in respect of such 
land or the building thereon under the 
Madras City Tenants’ Protection Act, 1921 
or the Madras Buildings (Lease and Rent 
Control) Act, 1960 the Court, authority 
or officer empowered to fix rent under 
any of these Acts may on the owner’s 
application for that purpose add to the 
annual rent an amount not exceeding the 
difference between the urban land tax 
payable under the Act and one half of the 
annual rent. The effect of this provision 
is not that the owner of the urban land 
is relieved of his liability to pay the tax 
at the rate of 0.4 per cent of the market 
value but he can have the amount by 
which the tax exceeds one half of the 
annual rent passed on to the occupier by 
the owner getting the same added to the 
annual rent. The second provision is that 
in case of the owner occupying the. build- 
ing only for residential purposes, his tax 
burden on his application may be reduced 
by 25 per cent of the tax assessed on the 
urban land on which’ the building has 
been constructed and on’ the urban land 
appurtenant to such building. The owner 
should, however, make the application in 
such form and within such period as may 
be prescribed. There are certain miscel- 
laneous provisions relating to the powers 
of revision to the Board of Revenue, the 
power of the Urban Land Tax Authorities 
including the Tribunal to rectify any 
error apparent on the face of the record 
within a specified period of years, their 


power to take evidence on oath, and call’ 


for information, delegation of power by 
Government, the power of the Govern- 
ment to issue orders and directions in res- 
pect of any matters relating to the powers 
and duties of Urban Land Tax authorities 
but excluding the Tribunal, bar of suits 
in civil Courts to set aside or modify any 
assessment made by the Act, power of 
the Urban Land Tax Authorities not in- 
cluding the Tribunal to enter upon urban 
lands and preparation of book of assess- 
ment. Section 43 confers rule-making 
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powers on the Government. They can 
make rules to carry out the purposes of 
the Act or in respect of the matters spe- 
cified in the section, 


34. The pith and substance of the 
Act is that with the object of raising and 
adding to the general revenues of the 
State, it imposes a tax on each urban land 
including the area on which a building 
stands and uses its gross market value as 
on the date of the commencement of the 
Act as a measure with reference to which 
the rate of tax to be imposed is fixed. It 
does not charge the building on the urban 
land but leaves it out of its purview, 
Machinery provisions usual in any fiscal 
statute to effectuate the charge, namely, 
provision for returns, assessment and col- 
lection of tax, exceptions, exemptions, 
remedies and rule-making power are also 
found in the Act. That the subject- 
matter of the tax is the urban land itself 
is clear not only from the charging sec- 
tion but also from certain other provisions 
of the Act. For instance Section 17 makes 
urban land tax to be a first charge on 
the urban land. Section 23 which makes 
urban land tax to be in lieu of certain 
taxes, Section 29 which exempts certain 
classes of lands from the purview of ‘the 
Act and Section 22 which deals with sur- 
vey of urban lands also confirm the posi- 
tion. In fact there has been no contro- 
versy before us that the tax imposed 
under the Act is on the urban land qua 
such land.. The Act judged from its 
charging and machinery provisions would, 
therefore, appear to fall squarely within 
the ambit of Entry 49 of the State List 
which is “Taxes on lands and buildings.” 


35. But it is argued that the Act is 
in excess of the powers of the State Legis- 
lature under that Entry because (a) it 
uses the market value of urban land as a 
measure of tax; (b) Entry 49 of the State 
List, authorises only a tax on the yield 
or annual letting value of the lands and 
buildings; (c) it does not authorise a tax 
on the land alone excluding the building 
thereon and (d) under the Entry a tax 
can be raised only for Municipal purposes 
and not for those of the State. These 
different aspects of the contention turn 
on the true scope and character of the 
power of the State Legislature under 
Entry 49. It is said that because market 
value, which is assumed to be equivalent 
to capital value as a measure of tax, is 
specifically provided for in Entry 86 of - 
the Union List; market value as a mea- 
sure of tax on lands and buildings is ex- 
cluded from the purview of Entry 49 of 
the State List and as the Act charges the 
market value of urban land, it trenches 
on Entry 86 of the Union List and is, 
therefore, invalid. This point is not 
covered by any authority and has been 
raised by Mr. Tiruvenkatachari for the 
first time. The argument appears to pro- 
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ceed on three assumptions, (1) that there 
is a common area between the two En- 
tries, (2) that the capital value in Entry 
86 is a measure of tax and (3) tbat the 
two Entries are differentiated only by 
the exclusive assignment to Parliamert in 
Entry ‘86 of the market value as a mea- 
sure of tax on the capital value of the 
assets of individuals. 


36. The legislative Entries are 
grants of heads of power in a schema of 
distribution between the Union and the 
States. Each head represents the subject 
or purposes on or in’ respect of which 
laws can be enacted by the appropriate 
Legislature. Being a constituent and 
organic power, its field under each Entry 
should be read both liberally and as 
widely as the language permits. In doing 
so, the grammatical and ordinary sense of 
the words employed in making the grant 
should normally be adhered to unless 
such construction leads to absurdity, re- 
pugnancy or inconsistency. In suca ` a 
case, it may be necessary to give the 
words a restricted or legalistic meaming. 
But subject to these observations, the 
Entries should receive a construction most 
beneficial to the widest possible ampli- 
tude of the power enshrined in them. 
While the Legislature has exclusive power 
to make laws with respect to any of the 
matters assigned to it, the exclusiveness 
is relative and controlled by the scheme 
of distribution of legislative power con- 
templated by Art. 246 of the Constitu- 
tion. The non obstante clauses in Art. 


246(1) and (2) show that Parliam=nt’s 
power to make laws with respect to any 
of the matters enumerated in the Union 
List is exclusive notwithstanding anything 
contained in clauses (2) and (3) of the 
Article. With respect to any of the mat- 
ters mentioned in the Concurrent List, 
both Parliament and the State Legisla- 
tures have power to make laws, but the 
Parliament can exercise such power not- 
withstanding anything in clause (3) and 
the State Legislature can do so only sub- 
ject to clause (1) of the Article. The ex- 
clusive power of a State Legislature to 
make laws with respect to matters ir. the 
State List is, however, subject to clauses 
(1) and (2) of Art. 246. Though the 
legislative fields under each of the Lists 
are thus mutually exclusive, it is go in 
the related sense indicated in Art. 246. 
While the scheme of distribution is on a 
disjunctive basis and is complete in izself, 
in the nature of things it is possible there 
is interlacing or overlapping of the fields 
of power or subject matters for legisla- 
tion in the Entries in the same Lisi or 
between them and those in one or both of 
the other Lists. In that event, reconcilia- 
tion is called for and for this purpose the 
Entries will have to be read in the light 
of each other on a compare and contrast 
basis and sometimes they have to be read 
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even as a whole. In doing so, it may be 
necessary to restrict the ordinary mean- 
ing of the words in an Entry and the 
scope of the grant thereunder. Before so 
restricting the meaning and scope of an 
Entry and testing the validity of a given 
piece of legislation with respect thereto, 
there may be room for invoking other 
aids of interpretation such as the doctrine 
of double aspect, ancillary or necessary 
incidental powers, history and legislative 
practice. 


37. In In re C. P. Motor Spirit 
Act, AIR 1939 FC 1 = 1939 FCR 18 
Gwyer, C. J. referred to the fact that dis- 
putes with regard to the Centre and Pro- 
vincial spheres were inevitable in every 
Federal Constitution and pointed out that 
a broad and liberal spirit should inspire 
those whose duty it is to interpret a con- 
stitution enactment with its nice balance 
of jurisdictions, cautioning at the same 
time that by this it is not to be implied 
that the Courts are free to stretch or per- 
vert the language of the enactment in the 
interests of any legal or constitutional 
theory or even for the purpose of supply- 
ing omissions or of correcting supposed 
errors. The learned Chief Justice has 
further observed that the Court may 
rightly reflect that a Constitution of Gov- 
ernment is a living and organie thing 


which of al instruments has the 
greatest claim to be construed ut res 


magis valeat cuam pereat, The view of 


Jayakar, J. in dealing with a conflict of 
powers is also worthy of note: 


“Even where there has been an en- 
deavour to give pre-eminence to the Cen- 
tral Legislature in cases of a conflict of 
powers, it is obvious that, in some cases 
where this apparent conflict exists, the 
Legislature could not have intended that 
powers exclusively assigned to the Pro- 
vincial Legislature should be absorbed in 
those given to the Central Legislature,” 
Each of the learned Judges of the Fede- 
ral Court in that case quoted with ap- 
proval the following observations of the 
Privy Council in Citizens Insurance Co. 
v. Parsons, (1881) 7 AC 96: 


“It is the duty of the Courts, how- 
ever, difficult it may be, to ascertain in 
what degree, and to what extent, autho- 
rity to deal with matters falling within 
these classes of subjects (mentioned in the 
Central and Provincial Lists) exists in 
each Legislature and to define, in the 
particular case before them, the limits of 
their respective powers. It could not 
have been the intention that a conflict 
should exist; and, in order to prevent 
such a result, the two Sections must be 
read together, and the language of one 
interpreted, and, where necessary modi- 
fied by that of the other. In this way, it 
may, in most cases, be found possible to 
arrive at a reasonable and practical con- 
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struction of the language of the sections 
so as to reconcile the respective powers 
they contain and give effect to all of 
them. In performing this difficult duty, 
it will be a wise course for those on whom 
it is thrown to decide each case which 
arises as best as they can, without enter- 
ing more largely upon an interpretation 


of the statute than is necessary for the- 


decision of the particular question in 
hand.” i } 

Attorney-General for Ontario v. Attorney- 
General for Canada, 1912 AC 571 is men- 
tioned and this has also been noticed by. 


the Federal Court: 


“In the interpretation of a complete- , 


ly . self-governing constitution founded 
upon. a written organic instrument (such 


as the Government of India Act of 1935) . 


if the text is explicit, the text is conclu- 
sive, alike in what it directs. and ‘what it 
forbids. When the text is ambiguous, as, 
for example, when the words establishing 
two mutually exclusive jurisdictions .are 
wide enough to bring a particular power 


within either, recourse must be had.to the . 


context and scheme of the Act.” a 


The Federal - Court in In re C. P: Motor 
Spirit Act, AIR 1939 FC 1 construed 
Entry 48 of the Provincial List in the 
Government of India Act, 1935, “a tax on 
the sale of goods” and Entry 45 in List I, 
“duties of excise” and held that the two 
powers were distinct and different and 
were mutually exclusive so as not to 
bring into operation the provisions of Sec- 
tion 100 corresponding to Art. 246 of the 
Constitution. It was pointed out that the 
duties of excise were an impost on the 
manufacturer or producer of the excisa- 
ble articles at the stage of or in connec~ 
tion with the manufacture or production, 
while a tax on sale of goods was an impost 
levied on the occasion of sale and fell on 
the goods. 1966-2 Mad LJ 172 at pp. 181, 
186 made mention of the general rules of 
interpretation and stated in particular 


“The most direct, proper and reason~. 


able way of construing the Entries is to 
look at the language itself in each of them, 
read and understand it in the grammati- 
cal and natural sense, Where the langu- 
age of an Entry is clear and unambiguous, 
it is not, in our. opinion, permissible ‘to 
depart from its plain tenor and scope, and 
import into it extraneous 
in order to cut down or restrict its ambit 
and meaning. In fact, where the langu- 
age is express and plain, no problem of 
, construction normally arises. Where, 
however, there are two parallel or relat- 
ed Entries in the same or different Lists, 


the apparent conflict will have to find its 


solution from a_harmonious reading of 
such entries and: an attempt at reconci- 
liation for delimiting the mutual scope 
and ambit of such Entries. If.the langu- 
age ex facie is not plain or is ambiguous 
then naturally the aids of construction 


V. Pattabhiraman v, Asst. Commr, U. L. T, (FB) 


considerations ` 


r 


A, I. R. 


will have to be resorted to which will in- 
clude sometimes reference to previous 
history and practice of legislation ..s.»sesee 
No doubt in order to appreciate the scope 
of a particular Entry the whole scheme 
of distribution of legislative power be- 
tween the Union and the States should be 
looked into on a comparative and con- 
trast basis. In doing so, full scope and 
effect must be given to each Entry in the 
organic statute and that construction most 
beneficial ` to the widest possible ampli- 


-tude of each of ‘the enumerated powers 


should be applied. The cardinal rule of 
interpretation of the Entries, as of any 
statute, is that the grammatical and ordi- 
nary sense of the words is to be adhered 
to unless that course would lead to ab- 
surdity, repugnancy or inconsistency. In 
such a case, the grammatical and ordinary 
sense of the words must give way to a 
restricted or legalistic meaning to be 
decided by Courts. Once the scope of 
legislative. power under an enumerated 
head in the Lists is fixed, the question 
of competence of a legislation is approach- 
ed with reference to the pith and sub- 
stance doctrine, That is ‘to say, in decid- 
ing whether a particular statute falls and 
does not .fall within the ambit of a given: 
head of power, we should find out the 
pith and: substance or the purpose or the 


_object of the legislation, The true inten- 
. tion and purpose of a legislation can also 


be determined from its legal effect.” 
Bearing these principles of interpretation 
in mind, we have to-approach the prob- 
lem of determining the true scope and 
ambit of Entry 86 in the Union List and 
Entry 49-in the State List. 


` Entry 86 is: 


“Taxes on the capital value of the 
assets, exclusive of agricultural land, of 
individuals and companies; taxes on the 
capital of companies,’ 


This is a tax on the individual as an 
owner of assets and is imposed on the 
capital value of his assets. It is a tax 
on his total worth. The tax is not on the 
assets as such but on the capital value 
thereof. The subject-matter of the tax 
is capital value which is not merely a 
measure of tax. The words “assets” as 
well as “capital value” point to aggrega- 
tion and. signify the totality of the value 
of all the assets. The word “assets” is - 
not used in the Entry in the sense of pro- 
perty, though of course “assets” may in- 
clude property like lands and buildings. 
The expression -may include movables, 
cash and securities, That the assets in- 
clude land is obvious from the exclusion, 
from the purview of the Entry, of agri- 
cultural land. The word “assets” may be 
inappropriate to refer to any particular 
item of property by itself. Asset in sin- 
gular means, according to the Webster’s 
New Twentieth Century Dictionary, 
“anything owned that has exchange 
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value” and in accounting the word in its 


plural sense means “all the entries on a 
balance sheet that show the entire pro- 
perty or resources of a person or business 
as accounts and notes receivable, cash 
inventory, equipment, real estate ete.” 
and in law assets mean property, as of a 
business, bankrupt ete. usable to pay 
debts. The same dictionary gives che 
meaning of ‘capital’ as “money or wealth 
used in trade, manufacture or.in any 
business: stock in trade, product of in- 
dustry which remains either in the shepe 
of national or of individual wealth, afer 
a portion of what is produced is consum- 
ed, and what is still available for further 
production”. Mill’s meaning of the word 
“capital” is the accumulated stock of the 


product of former labour. In accounting,’ 


‘capital’ is used in the sense of net worth 
of a business, the amount by which the 
assets exceed the liabilities. The werd 
‘value’, as stated in Webster’s dictionazy, 
„has also different shades of meaning; a 
fair or proper equivalent in: money, com- 
modities, etc.; for something sold .or ex- 
changed: fair price; worth of a thing in 
money or goods at a certain time; market 
price; the equivalent- of something in 
money, as for instance; she lost jewels to 
the value of four thousand dollars. In 
Eric L. Kohler, a dictionary for accoun- 
tants, “asset” in singular is defined as 
“any owned physical object or right hev- 
ing a money value, an item or source of 
wealth, expressed in terms ‘of its cost, 
depreciated cost, or, less frequently some 
other value.” The Author differentiates 
“property” from “asset” and says that 
the latter means any balance-sheet item 
and is usually associated with cost or te 
portion thereof recognized for balance- 
sheet purposes, . While property having a 
more restricted application is more often 
applied to items transferable betwe2n 
persons, any right to its uses and bere- 
fits is being safeguarded and governed 5y 
a body of law. . It is further pointed cut 
by him that accounting 
recognizes certain sources of wealth as 
assets but not. others, 
for the former being cash, investments, 
claims, materials, supplies, goods in pro- 
cess of manufacture 

buildings, machinery, 
plant assets, prepaid expenses, purchased 
good-will, patents and trade-marks; an 
item of wealth may be an asset recognized 
in the accounts, even though not realisa- 
ble in cash, as, for -example, a prepecid 
expense relating to- an expected future 
activity, such an expenditure being re- 
garded as recoverable in the form of 
future services or benefits. Assets rot 


conventionally recognized in the accourts.- 


are generally intangible or are derived 
from costs not readily assignable to them, 
as for instance, an advertising campaign, 
managerial foresight, standing with the 
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or for sale, lard, 
tools, and other. 
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trade, or the competence of its technical 
staff. The Author further mentions that 
in economies, “asset” is sometimes syno- 


_nymous with “capital”; but in this sense, 


only useful material objects owned by 
natural persons are included, and _Pro- 
perty rights and claims-against other indi- 
viduals or organizations are excluded and 
that the accounting meaning of “owner-~ 
ship” as applied to an asset is. usually 
legal ownership with exceptions, as an 
equity: in an item of property, coupled 
with possession and use, is considered an 
asset to the owner of the equity. He also . 
says that capital in a commercial sense 
may mean net worth or net assets. The 
Shorter Oxford English Dictionary gives 
the meaning of the word “assets” used as 
plural to be “all the property of a person 
or company which may be made liable 
for his or their debts. “Capital levy” as 
appears from the Dictionary is confisca- 
tion by the State of a proportion of all 
property. Having regard to the different 
shades of the meanings just referred to 
it is reasonable and legitimate to construe 
the words “capital value of the assets” 
of an individual in Entry 86 of the Union _ 
List'as the net worth of all in aggregate 
that is owned by him which has money. 
value. ‘Net worth is, therefore, the sub- 
ject-matter of tax which is not imposed 


‘on the assets as such, That is. the pith 


and substance. of Entry 86. The Entry 
is in a group of Entries each of which, 
like Entry 86, proceeds on the basis of 
the principle of aggregation. Entry 87 
of the Union List is “Estate duty in res- 
pect of property other than agricultural 
land.” Article 366(9) of the Constitution 
defines “estate duty” as a duty to be 
assessed on or by reference to the princi- 
pal value, ascertained in accordance with 
such rules as may be prescribed by or 
under laws made by Parliament or the 
Legislature of a State relating to the 
duty, of all property passing upon death 
or deemed, under the said laws, so to 
pass. The Entry read with this defini- 
tion clearly contemplates a duty imposed 
(1) on the principal value ascertained in 
the prescribed manner and (2) of the 
entire property passing upon death. The 
definition also indicates the taxable event. 
What is important to note is that the 
principal value of all property in the 
aggregate is the subject-matter of taxa- 
tion. Taxes on income other than agri- 
cultural income which is Entry 82 of the 


_ Union List have also their incidence on the 


aggregate income, because the concept of 
tax on income is that it is a tax on the 
totality of the income from all sources, 
such aggregate income being the subject 
of taxation. 


38. ‘Entry 49 in List IT, “Taxes on 
lands and buildings”, notwithstanding the 
plural used contemplates, on the other 
hand, a taxon lands and buildings as 


78 Mad. [Prs. 38-40] 


units in contrast to Entry 86. Tax under 
Entry 49 is on lands and buildings qua 
lands and buildings. It is true that lands 
and buildings of an individual may be 
included as part of his total. assets and 
go into the computation of the capital 
value of his assets for purposes of Entry 
86 of the Union List. But, on that ground, 
it cannot be said that there is anything 
common between Entry 86 of the Union 
List and Entry 49 of the State List. They 
contemplate taxes- of different nature, 
character and concept both with reference 
to the subject of taxation and their inci- 
dence. While the taxes contemplated by 
Entry 86 are taxes on the net economic 
worth of the aggregated assets belonging 
to an individual which have money value, 
the taxes envisaged by Entry 49 are those 


on lands and buildings as units which con-. 


stitute the subject-matter of taxation. 
There is nothing in Entry 49 to indicate 
that the incidence cf tax on lands and 
buildings should > 
owners and cannot be on their occupier. 


39. It is not, therefore, possible to 
accept the contention that market value as 
a measure of tax on lands and buildings is 
not authorised by Entry 49 of the State 
List. - Assuming that capital value is a 
measure and not subject-matter. of taxa- 
tion with reference to Entry 86, which is 
not the correct view to take, even so the 
scope and subject-matter of taxation in 
Entry 86 are entirely different from thos? 
of Entry 49 and that being the case, giv- 
ing the fullest amplitude to the words 
used in Entry 49, there is no reason or 
basis to justify the proposition that the 
market value as a measure of taxation is 
excluded from the purview of Entry 49 
of the State List. Taxes on lands and 


buildings may include agricultural lands 


if the words are read in their widest am- 
plitude as they should be. The Stata 
Legislature is authorised to impose taxes 
on agricultural income, levy duties in res- 
pect of succession to agricultural land 
and estate duty in respect of agricultural 
land which correspond to Entries 82, 87 
and 88 of the Union List in respect of 
non-agricultural . income and property 
other than agricultural land. Looked at in 
that perspective, if Entry 49 includes 
agricultural lands, it is difficult to discover 
why market value as a measure of tax is 
not open in respect of such lands. If it 
is said that because Entry 86 of the Union 
List excludes from its purview agricul- 
tural lands and, therefore, market value 
as a measure of tax is open under Entry 49 
of the State List but only in respect cf 
agricultural lands, it will lead to an in- 
. consistency if not an absurdity, 
will mean that Entry 49 does not autho- 
rise taxes on the urban lands and buid- 
ings on their market value as a measure 
of tax, while it authorises such a measure 
in respect of agricultural lands. Further, if 
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agricultural lands are to be excluded from 


the purview of Entry 49, this will lead to 
a lacuna, because there will be no pro- 
vision in the State List for taxation on 
agricultural lands corresponding to Entry 
8 A perusal of the tax Entries in Lists 


_I and II shows that wherever agricultural 
“lands or income is excluded from the pur- 


view of the Entries in List I, they are 
brought within the purview of List Il. 
We are inclined to think, therefore, that 
this is another reason why we should 
hold that the State Legislature under 
Entry 49 is not prohibited from levying 
tax on the market value of lands and 
buildings including agricultural lands, As 
a matter of fact, the tax Entries in the 
Lists refer to the subject-matter of taxa- 
tion and sometimes point to the individual 
on whom the tax is to be imposed or the 
taxable event but not the measure or 
manner of taxation. See Mathurai Pillai 
v. State of Madras, 1954-1 Mad LJ 110 = 
(AIR 1954. Mad 569). As we said, we are 
not persuaded to read capital value or 
principal value as but a measure and not 
the subject-matter of taxation. It is true 
that assets for purposes of Entry 86 may 
include urban lands and buildings. But 
on that ground, it cannot be said that lands 
and buildings -are taxed twice on their 
capital value, both under Entry 86 of the 
Union List and under Entry 49 of the 
State List. The two taxes are entirely 
different in their basic concept and fall 
on different subject-matters, A tax on 
the aggregate value of the whole is not 
equivalent to a tax on some of the units 
of such a whole. 


40. Let us now see such authorities 
as there are which throw light upon the 
construction of Entry 86 of the Union List 
and Entry 49 of the State List. The ear- 
liest of them is AIR 1940 Bom 65 = ILR 
(1940) Bom 58 (FB). Their Lordships of 
the Bombay High Court including the then 
Chief Justice held that the Bombay Fin- 
ance (Amendment) Act,: 1939 was intra 
vires the State Legislature and was valid. 
The Amending Act, which came into 
force in March 1939, authorised by Sec- 
tion 22 levy of, and payment to the Pro- 
vincial Government, a tax on buildings. 
and lands at a certain percentage of the 
annual letting value of such buildings or 
lands and at a lower percentage of the 
annual letting value of such lands and 
buildings in the City of Bombay which 
did not exceed Rs. 2000 and, by Section 24, 
levy by the Municipality concerned of a 
tax on urban lands within its limits in 
the same manner in which the property 
tax is levied and collected in that area. 
The validity `of Section 22 was attacked 
on the ground that it was in excess of 
the powers of the Provincial Legislature 
under Entry 42 and trenched upon En- 
tries 54 and 55 of the Central List in the 
Government of India Act, 1935. Entry 42 
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was the counterpart of Entry 49 of ihe 
present State List and Entries 54 and 55 
corresponded to.Entries 82 and 86 of zhe 
Union List. The unsuccessful argument 
was that the tax imposed by that section 
was tax on income and in any case on zhe 
capital value of the assets. Beaumcnt, 
C. J. held that it was not a tax on income 
and observed with reference to Entry 55: 

Masisi .. in my opinion it is impossiole 
to say that this tax, although it is-a ax 
on lands and buildings, is tax on the capi- 
tal value of the lands and buildings, It 
is imposed without any relation to ~he 
capital value except so far as such va_ue 
can be ascertained by reference to rate- 
able value.” 


Broomfield, J. considered that the tax was 
a tax on lands and buildings imposed on 
the owners qua owners and assessed br a 
somewhat arbitrary but inequitable stand- 
ard which was not dependent either on 
the income of the assessees or on ihe 
capital value of the properties. The 
learned Judge pointed out that the power 
to impose tax on lands and buildings 
meant power to impose taxes on persons, 
owners or occupiers as the case might be 
in respect of those properties, that no 
limit was prescribed as to the amount of 
tax which might be imposed and that as 
to the character of the tax or method of 
assessment the only restrictions, or ‘the 
only ones which concerned the Court, at 
any rate, were that the Provincial Legis- 
lature could not tax income or capical 
value by reason of items 54 and 55 in the 
Central List. As to the scope of Entry 35, 
Broomfield J. said: 

“It was rather faintly suggested that 
if the impugned tax is not a tax on income 
it must be a tax on capital and within 
the mischief of item 55. What is meent 
by the capital value of assets in that item 
is by no means clear, and the argument 
threw little light on the matter. It may 
be what is intended is a tax on the toxal 
value of assets in the nature of capial 
levy. In any case the measure of tae 
capital value of assets would appear to De 
the market price. That would obviously 
be affected by several factors, e. g., mort- 
gages and charges, of which the impugn2d 
tax takes no account.” 

Kania J., as he then was, observed: 


“Section 22 of the Act in terms states 
that it is a tax on buildings and lands. The 
other words used in that section by them- 
selves or read with the other sections do 
not displace this character of the tax...... 
I do not think that the impugned tax 
is of a nature to encroach upon item 35 
in List I. Under that item the tax should 
be on the total capital assets, and not on 
individual portions of a person’s capital” 
The learned Judge also observed: 

“As has been pointed out in 1936 AC 
352 the measure of the tax is not itself 
the test. In determining the nature Ê 
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the tax consideration may be given to the 
standard on which the tax is levied, but 
that is not the determining factor.” 

1948 FCR 207 = (AIR 1949 FC 81) upheld 
the validity of an annual provincial tax 
levied by the Punjab Urban Immovable 
Property Tax Act on buildings and lands 
situate in the rating areas at a certain 
percentage of the annual value thereof 
as a tax on lands and buildings under 
Entry 42 of the Provincial List. The 
attack on the Act was based on a conten- 
tion that the tax levied was one on in- 
sie which was repelled. Fazl Ali, J. 
said: 


“If a tax is to be levied on property 
it will not be irrational to correlate it to 
the value of the property and to make 
some kind of annual value the basis of 
the tax without intending to tax income.” 
Chagla, C. J. in AIR 1952 Bom 261 at p. 
262, however, departed from the view 
that prevailed earlier in the Bombay 
High Court and said: 


“Now Entry 55 empowers the Cen- 
tral Legislature to impose taxes not on 
assets but only on the capital value of the 
assets, in other words, the capitalised 
value of the assets. It is important to 
see this entry in juxtaposition with cer- 
tain entries in List II. Entry 42 in List 
II empowers Provincial Legislatures to 
impose taxes on lands and buildings, 
hearths and windows. Now, ‘lands and 
buildings would undoubtedly be assets. 
But whereas the Provincial Legislature is 
competent to impose a tax on lands and 
buildings, the Central Legislature is em- 
powered under Entry 55 of List I to im- 
pose a tax not on lands and buildings as 
such but on the capitalised value of lands 
and buildings. Therefore, the power of 
the Provincial Legislature is restricted to 
tax on lands and buildings without taking 
into consideration the capital value of 
lands and buildings.” 

The learned Chief Justice refused to 
accept the contention that Entry 55 autho- 
rised imposition of a tax such as would 
affect the total assets of an individual or 
a company and expressed the view that 
if the Legislature could impose a tax on 
all the assets of an individual or a com- 
pany and assess a tax on the full value 
of the assets, there was no reason why 
could not do something 
much less than that, namely. impose a tax 
only on some assets and not on the full 
value but on a value arrived at after cer- 
tain deductions. The question which the 
learned Chiei Justice was there consider- 
ing was whether the provision imposing 
income-tax on capital gains made by the 
Income-tax and Excess Profits Tax (Am- 
endment) Act of 1947 was ultra vires 
which he answered in the negative. 
Gajendragadkar, J., as he then was, was 
not prepared to accept in AIR 1954 Bom 
188 at p. 194 the view of Chagla, C. J.: 


'' Entry 49 in the State List 
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. “With very great respect, I am unable 
to agree with this last observation. It is 
clear that the scope of Entry 42 in List 
II was not argued fully.before the learn- 
ed Chief Justice and, in fact, the Court 
was not directly called upon to consider 
the proper construction of the said Entry 
at all ......... AS I have already pointed 
out, I have come to the conclusion that 
even if the capital value of the lands ‘is 
taken into consideration by the Municipal 
Corporation in determining the amount of 
tax to be levied on the open land, the tax 
does not become a tax on the . capital 
value of the assets.” z : 


Though the decision of Gajendragadkar 
and Vyas, JJ. holding that Rule 350A 
made under the Bombay Municipal Bor- 
oughs Act, 1925 was valid, was reversed 
by the Supreme Court in AIR 1963 SC 
1742 = -1964-2 SCR 608, it did not affect 
the view of Gajendragadkar, J. which we 
have just extracted. In AIR 1960 All 136 
(FB) the High Court upheld the validity 
of the U. P. Large Land Holdings Tax Act, 
1957 which by the charging section provic~ 
ed for levy on the annual value of each 


land holding of a tax at the rate specified- 
in the Schedule to the Act. The Court re- 


ferring to Entry 86 in the Union List and 
expressed the 
view: 


“The scope of Entry No. 49 is.-wide 
enough to include a capital levy on agri- 
cultural land. Even a tax on the capi- 
talised value of non-agricultural land 
would fall under Entry No. 49 of List II 
and not under Entry No. 86 of List I of 
the Seventh Schedule. It is permissibie 

. to restrict the meaning of the word 
‘assets’ in Entry No. 86 by excluding land, 
both agricultural as well as non-agricul- 
tural, from its ambit in order to give full 

. scope to the expression ‘Taxes on lands’ 

` occurring in Entry No. 49 of List IT.” 

(1966) 2 Mad LJ 172 at p. 186 was ` no? 

‘prepared to go so far as to exclude: from 

the purview of Entry 86 non-agricultural 
land. The argument in that case was 
that Entries 49 and 86 read harmoniously 
and in the light of each other would ex- 
clude from the scope of the former Entry. 

a tax on land based on its market or capi~ 

tal value. This Court expressed: 


“In our opinion the two Entries are 
distinct and different from each other and 
do not either overlap or stand to any ex~ 
tent on a field common to both, so as jo 
call for reconciliation-between conflicting 
areas of power and restricting the 
scope of one Entry -in order to define 
the limit of and give full effect to the 
other power ........ . The charge under the 
Entry (Entry 49) is on the land and build- 
ing; the incidence is on them, and lands 
and buildings aré the subject-matter of the 
charge ......... the fixation or the mode or 
basis of fixation of the extent of liability 
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under the charge is- a matter independent 
of the charge itself and is but incidental 
or ancillary to it. The tax under Entry 
86, List I of the Constitution is on the 
capital .value of the assets of individuals 
and companies or on the capital of com-~ 
panies. This is not a tax on the- asset 
itself but on its capital value which, as 
we think, means its real economic value. 
That again implies net value of the assets,, 
for, if the assets are encumbered pro 
tanto they cease to be assets. In ascer~_ 
taining the capital value or the economic 
value of the assets, therefore deductions 
will necessarily have to be allowed of the 
value of ‘encumbrance on such assets. 
Further the tax under Entry 86 falls on 
the owner of the assets which is clear 
from the words used ‘of individuals and 
companies’, and not occupiers. In some 
decided cases, the view has been express- 
ed that the subject-matter of taxes under 
Entry 86 is the value of the totality of the 
assets, In our opinion, if we may say 
so with respect, that is the correct view 
to take. We are not persuaded by the 
contention that because under the Gene~ 
ral Clauses Act plural includes: singular, 
even one of the assets of an individual 
can be taxed on its capital value under 
the Entry. The economic value of the 
assets of an individual is not and cannot 
be the same as the economic value of -one 
of the assets of an individual. The eco- 


nomic value of the assets of an individual ` ` 


can possibly be determined only on a con- 
sideration of the total position of the 
rights and liabilities in relation to the 
total assets, and the economic valtie of 
one of the assets cannot serve the pur- 
pose. It may be that a law made -under 
Entry 86 to tax the capital value of the 
assets of individuals may single out one 
of the assets for an additional levy as 
under -the Finance Act, 1965: but ` that 
does -not detract from the point. These 
observations relating to Entry 86 clearly 
bring out the distinction and difference 
between ‘this Entry and Entry 49. The 
import under Entry 49 is on the land, 
and need not necessarily be from its 
owner - but may be from the occupier 
thereof ........... The preponderance of 
Judicial opinion is, therefore, in favour of 
the construction that Entry 86 of: List I 
of the Constitution occupies a field quite 
different from that of Entry 49 in List II 
of the Constitution and relates to a charge 
on the net economic value of the totality 
of assets belonging to an individual and 
that the levy can be collected only from 
the owner of the assets. On the other 


- hand, Entry 49 List I is concerned with 


imposition of taxes on lands and build- 
ings qua lands and buildings irrespective 
of their economic value and the levy is 
not necessarily on the owner but-the inci- 
dence may be-on the occupier.. So long 
as the object of taxation is land or build- 
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ing, the measure of tax would make no 
difference to the incidence of tax on such 
land or buildirig. The measure may be 
on the basis of annual letting value or 
gross market value of the lands or build- 
ings or some other factor like acreage or 
© floorage space or even the user to which 
the lands and the buildings may be ut. 
The choice of the particular basis or 
machinery is entirely - within the discre- 
tion of the Legislature, as a matter inci- 
dental or ancillary to power to levy tax 
on lands and buildings. The machinery, 
measure or basis of computing or quanti- 
fying the extent of liability under the 
charge on lands or buildings is a mater 
different from the charge itself and the 
two cannot be mistaken as synonymous to 
each other, just as the end and the means 
are not one and the same thing. . The real 
test is where the incidence of the charge 
or impost falls and not how the liabiity 
is calculated, though the latter is also a 
relevant consideration. It was on this 
basis, local taxation on lands and build- 
ings on the basis of their annual letting 
value was held to be not income-tax. It 
was on a parallel reasoning again protes- 
sion tax has been held to be not incorne- 
tax. See C. Rajagopalachari v. Corpora- 
tion of Madras, (1964) 2 SCJ 234 = (AIR 
1964 SC 1172)”. © 


After hearing arguments at the Bar over 
again, far from being persuaded to take 
a different view, we are satisfied that zhe 
view expressed in 1966-2 Mad LJ 172 as 
to the scope and ambit of each of che 
Entries 86 in the Union List and 49 in che 
State List is the correct view and should 
be confirmed. It may be mentioned that 
subsequent to 1966-2 Mad LJ 172 one of 
us sitting with Ramaprasada Rao, J. ex- 
pressed a similar view in Rajah D. V. 
Apparao Bahadur v. First Wealth Tax 
Officer, W. P. Nos. 1252 to 1255 of 1963, 
D/- 25-1-1969 (Mad) as to the scope of 
the two Entries. Reference may also be 
made to the dissenting judgment of Sar- 
kar. J. in AIR 1963 SC 1742 at p. 1755 in 
which the learned Judge expressed is 
view thus: 


“In my view the Bombay Act imposes 
a tax on lands and is, therefore, within 
item 42 of List II. The fact that it kas 
provided for that tax being quantified on 
the basis of the capital value of the land 
taxed does not take it out of item 42 of 
List II and place.it under item 55 of List 
I. It is.quite obvious that in providing 
the two items, namely, item 55 of List I 
and item 42 of List II the makers of the 
Government-of India Act contemplated 
two different varieties of taxes. The 
Provincial legislature had been given 
the power. to tax units of lands and 
buildings irrespective of their value and 
the Central Legislature the power to tax 
the value of the assets ......cccee. a tax on 
land cannot become a tax on capital 
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value of assets because it is made assess- 
able on the basis of the capital value of 
the land...... This tax is leviable on land on 
the basis of its capital -value even though 
the land may be subject to a charge and 
even though that charge may exceed the 
capital value of the land. In such a case 
for the purpose of assessment the charge 
can be completely ignored and the tax 
levied notwithstanding that to the owner 
the property is of no value in view of the 
charge. If the tax was in reality a tax 
on capital value of assets it could not in 
the circumstances that I have imagined 
be levied at all. That very clearly marks 
out the essential difference between this 
Act and an Act imposing a tax on capital 
value: of assets. Another distinction is 
that in the case of a tax on capital value 
of assets the tax can be levied only 
on individuals cwning the assets. That I 
think follows from the words of item 55 
of List I. Under S. 85 of the Bombay 
Act, however, the present tax can be 
levied on a person in occupation of the 
land who holds it on a building lease 
taken from another.. He is not the owner 
of it but nonetheless he is liable to be 
taxed under the Act on the basis of the 
full capital value of the land and not on 
the value of his leasehold only. If the 
tax was on the capital value of assets, 
such a person could not have been so 
taxed. Again, under the same section a 
proportionate part of the tax which is 
primarily payable by the owner under 
the Act. may be recovered from a tenant 
in possession of the land and this would 
of course not be possible if the Bombay 
Act, was an Act imposing a tax on the 
capital valu2 of assets of individuals for 
the asset, that is, land did not belong to. 
the tenant zt all.” 


These observations clearly bring out the 


‘distinction between Entry 42 of List II 


and Entry 55 of List I of the Government 
of India Act, 1935 which correspond to 
Entry 49 of the State List and Entry 86 
of the Union List in the Constitution. The 
majority opinion in that case did not deal 
with the scope of the Entries but proceed- 
ed on the special meaning of the word | 
“rate? in connection with the Municipal 
Property Tax. The Majority judgment 
referred to the amendment in 1930 by in- 
sertion of sub-section (3) to Section 81 of 
the Madras District Municipalities Act, 
1920 which authorised levy of tax on 
lands not used exclusively for agricultu- 
ral purposes and-not occupied by or are 
adjacent anc appurtenant to buildings at 
such percentages of the ‘capital value of 
such lands or at such rates with refer- 
ence to the extent of such lands as may 
be fixed, and stated that it expressed no 
opinion as to the validity of this amend- 
ment after the Government of India Act, 
1935 and the Constitution of odie had 
come into force. 
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41. Mr. Tiruvenkatachari suggest- 
ed four possibilities of construction of 
Entries 86 in List I and 49 in List II: (1) 
Entry 49 may include a tax on capital 
value of lands and buildings and being a 
special Entry, it is excluded from the 
scope of Entry 86: (2) Under both the 
Entries there can be tax on capital value 
and such a taxation under Entry 49 does 
not infringe Entry 86: (3) There can be 
no tax at all on lands and buildings under 
Entry 49 in view of Entry 86 and (4) 
Entry 86 relates to taxes on capital -value 
while Entry 49 to a tax on annual letting 
value. Learned counsel argues’ that the 
last of these possibilities should be pre- 
ferred es the only reasonable and sound 
construction. We are unable to accept 
this view. He says that the idea that the 
tax contemplated by Entry 86 is on the 
totality of assets is wrong. Where there 
is power to tax assets, the Legislature is 
not compelled to tax all of them or none. 
In support of this proposition he refers to 
Willis ‘On Constitutional Law (1936-Edi- 
tion) where it is said that “a State does 
not have to tax everything in order -to 
tax something”. We find no difficulty in 
accepting this statement as a proposition 
of law. Willis made this observation in 
connection with the vower of the Legis- 
lature to make classification for taxation. 
In making a fiscal Act, the Legislature is 
allowed to pick and choose, as Willis: says, 
districts, objects, methods and even rates 


for taxation and we will add, that it may 


choose what it wills to tax provided it is 
within its legislative powers. A similar. 
view was expressed by the East India 
Sandal Oil Distilleries Ltd. v. State of 
Andhra Pradeshe (1962) 13 STC 79 = (AIR 
1962 Andh Pra 204). It follows that if 


the Parliament so chooses it may confine. 


a law which it makes under Entry 86, to 
imposition of a tax on the capital value 
of only a few of the assets of an indivi- 
dual and leaving the rest untouched. But 
that is not to say that on that aecount the 
tax under that Entry is one on the capi- 
. tal value of the units of assets. The con- 
cept of the tax is that it is a tax on the 
capital value of the assets, that is to say, 
on the net worth of an-individual. It is 
no departure from the concept or it does 
not affect it, if the Legislature leaves out 
‘certain assets in ascertaining the net 
worth or singles out-one or more items 
of the total assets for an additional levy 
as indeed the Wealth Tax Act does. Mr. 
Tiruvenkatachari himself at later stages 
of his argument did not stick to this posi- 
tion but was prepared to take it that 
Entry 86, having regard to its language 
and purpose, necessarily means and im- 
plies totality of assets but he sticks to his 
view, however, that capital value, in 
Entry 86 means a tex imposed on capital 
value aS a measure in respect of assets 


selected for taxation and accepts that each 


i V .Pattabhiraman v. Asst. Commr., U. L. T. (FB) 


. a tax on lands and buildings per se. 


A.I. R. 


separate asset included can be ed at a 
different rate. He also urges that under 
Entry 86 the Parliament is not compelled 
to impose -a tax only on the net wealth 
and not on its -gross value. We have 
already dealt with this aspect of the 
matter. We have said that the tax under 
Entry 86 of List I is not on the asset it- 
self but on the capital value of the assets 
and this means their real economic value 
and that if the assets are encumbered, 
pro tanto they cease to. be assets. As 
pointed out in 1966-2 Mad LJ 172, capital 
value in Entry 86 has been used in the 
sense of real economic value of the tota- 
lity of the assets and that the economic 
value of the assets of the individuals is 
not and cannot be the same as the eco- 
nomic value of one of the assets of the 
individual and further such economic 
value of the assets of an individual can 
possibly be determined only on a conside- 
ration of the rights and liabilities in rela- 
tion to the total assets and the economic 
value.of one of the assets cannot serve the 
purpose. As to the distinction that a tax 
under Entry 86 cannot be imposed on: an 
occupier but only on the owner, Mr. Tiru- 
venkatachari, if we understood him 
aright, contends that the occupier of lands 
can be made liable to a tax under that 
Entry. We cannot accept this view. 
There is nothing. to support it in Para- 
graph 936 in 23 Halsbury (Third Edition). 
It only says that an occupier of lands is 
liable to land tax. This observation was 
made with reference to the English Land 
Tax Act, 1797 and is not apposite in the 
present context. The Entry itself speaks 
of assets of an individual or capital of a 
company. and that makes it clear that 
the tax is on the owner and not on the 
occupier of the assets. Entry 49 of the 
State List does not say whether the tax 
thereunder should be on the market value 
or on. the annual value. All that it says 
is “Taxes on lands and buildings’. We 
do not see why as a matter of construc- 
tion of the actual words used, they should 
be confined to a tax on the annual value 
and why the tax cannot be on the market 
value so long as it is in essence and fact 
. The 
words employed do not expressly or by 
implication forge any limitation upon 
their scope as to the kind of measure of 
tax to be adopted. On the other hand, 
Entry 86 presents a contrast and it ex- 
pressly says that it is a tax on the capital 
value; that means that the tax cannot be 
on the annual value. On this view, there- 
fore, there can be a tax on the market 
value both under Entry 86 of List I and 
Entry 49 of List II. But in a conceptual 
sense the two taxes will be different and 
distinct both as to the subject of taxation 
as well as the scope and nature of -the 
incidence. We do not think that the first 
construction suggested by Mr. Tiruven- 
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katachari looks at the problem in the 
right perspective. In our view, Entry 49 
cannot be regarded as a special Entry 
which is excluded., so to speak, from the 
purview of Entry 86 regarded as a gene- 
ral Entry. As we said, they contemplate 
two different taxes. The third possibility 
that there can be no tax at all levied 
under Entry 49 because the field is 
covered apparently by Entry 86, we take 
that to be the implication of the arcu- 
ment, is an extreme contention and leads 
to an absurdity. In fact, neither ir. 
Tiruvenkatachari nor any other counsel 
pressed for acceptance of this construc- 
tion. 


42. Mr. Tiruvenkatachari made 
another approach to drive home his point 
that capital value as a measure is 
available under Entry 49 as it has been 
specifically provided for by Entry 86 of 
List I. He says that this method of taxa- 
tion is peculiar to Entries 86 and 87 which 
go in a group along with Entry 88, each of 
which authorises imposition of a tax of a 
confiscatory character. According _to 
him, sterilisation of assets is not the prin- 
ciple of taxation and if the effect of the 
impost is confiscation, it is no tax: but 
confiscation simpliciter. . He adds that se- 
questration of a part of a capital is not 
within Entry 49. He recognised that Art. 
39 applies to the State Legislature as well 
as to the Parliament. and the State can 
make a law with a view to securing that 
the operation of the economic system 
does not result in-the concentration of 
wealth and means of production to the 
common detriment and that tne owner- 
ship and ¢ontrol of the material resources 
of the community are so distributed as 
best to subserve the common good. But 
he would say that Entry 49 of the State 
List is qualified by Entries 86 as wel! as 
87 of the Union List. Learned counsel 
goes so far as to suggest that in a sense 
Entries 86 and 87 may not have keen 
regarded as taxation Entries because 
prima facie the tax will have the effect 
of killing the tax yielding subject or acti- 
vity. From this. standpoint. he would add 
that Entry 49 is not meant for social pur- 
poses. We are not impressed by these 
considerations and they do not necessarily 
lead us to the conclusion that learned 
counsel wants us to draw. Reference 
was made to sub-clause (b) (i) of clause 
(5) of Article 31 of the Constitution in 
the course of the argument at this stage. 
but we do not think that this is of any 
assistance in interpreting - the: scope of 
Entries 86 and 49. The imposition of 
taxes does not belong to the field of Emi- 
nent Domain and is not to be and cannot 
be viewed from the standpoint of com- 


pulsory acquisition of property. it 
seems to us that the said provi- 
sion in the Constitution has been 


inserted by way of abundant cau- 
tion. Under Entry 86 of the Union List, 
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there can be a capital levy the effect of 
which will be to take away the wealth 
of an individual in whole or in part. 
That will be within the Entry and con- 
stitutional limitation is quite a different 
matter. Taking may be by one stroke 
under Entry 86 or it may be spread over 
years by an annual levy at progressive 
rate proportionate to the quantum of the 
capital value of the assets. The tax under 
Entry 49 falls directly on lands and 
buildings and its effect may be so heavy 
that it may wipe out the entire value of 
the lands and buildings. The mode of 
taxation may be on the market value or 
on the annual value of the lands and 
buildings under that Entry and the rate 
applied may be a progressive one on a 
slab basis of the market value or annual 
flat rate as in the case of the Urban Land 
Tax Act, 1966. Every one of these cases 
will squarely fall within the scope. of 
Entry 49. If the tax effect is confisca- 
tory, it does not affect the competency 
of the legislation under Entry 49, what- 
ever its validity may be, if tested by the 
other provisions of the Constitution, plac- 
ing limitations on the exercise of the 
legislative power. 


43. Independent of what has been 
said before Mr. Tiruvenkatachari next 
contends that in view of the history and 
legislative practice, Entry 49 in the State 
List should be given a limited meaning 
and confined to a tax on the rating value 
of the lands and buildings taxed. To 
substantiate his point, he heavily relies on 
AIR 1963 SC 1742. We shall presently 
refer to this decision in some detail, but 
we may observe at once that it does not 
assist learned counsel for limiting the 
scope of the Entry in that fashion. The 
history adverted to traces the origin of 
the grant cf power to the State Legisla- 
ture by Entry 49 and the legislative prac- 
tice refers to the pattern of Municipal 
taxation of property over the decades. 
Both these aspects have been fully dealt 
with in 1966-2 Mad LJ 172 at p. 181 and 
we find no adequate reasons to depart 
from the conclusions arrived therein in 
this regard. We shall, however, briefly 
deal with the matter. But before we do 
so, it is necessary to make certain preli- 
minary observations. The history and 
legislative practice as aids of interpre- 
tation are not to be resorted to asa 
matter of course, especially when the. 
language of a statute or a legislative 
Entry is plain and obvious. Whatever 
the antiquity, it cannot control the ex- 
press and clear words of the Legislature. 
This will te particularly so when the 
Courts are called upon to interpret grant 
of heads of power by the Constitution. 
But there may be situations or circum- 
stances or context which may warrant a 
departure from this rule. and history and 
legislative practice, as an aid to construc- 
tion, may kecome relevant and may well 
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be invoked. 1966-2 Mad LJ 172 at p. 181 
referred to certain decisions on this aspect 
and stated: 


“Where the language of an Entry is 
clear and unambiguous, it is not, in our 
opinion, permissible to depart from its 
plain tenor and scope, and import into it 
extraneous considerations in ‘order to cut 
down or restrict. its ambit and meaning. 
In fact, where the language is express 
and plain, no problem of construction nor- 
mally arises. Where. however, there -are 
two parallel or related Entries in the 
same and different Lists, .the apparent 
conflict will have to find its solution from 
a harmonious reading of such entries and 
an attempt at reconciliation for delimiting 
the mutual scope and ` ambit of such 
Entries. If‘the language ex facie is not 
plain or is ambiguous then naturally the 
aids of construction will. have to be re- 
sorted to which will include. some times 
reference to previous history ‘and practice 
of legislation.” 


The same judgment touched on 1891 AC i 
107 and the observation of Lord Herschell- 


which has been extracted there, and. con~ 
tinued : 


“This point of view of Lord "Herschell 
clearly, if. we may. say so, brings out the 
true principles of. interpretation namely, 
first we should ‘interpret the language of 
the statute by. reference to such language 


alone and it is only where there is ambi- . 


guity, resort should be had to- “other aids, 
external or internal.” - 

As an aid to interpretation, legislative 
practice was relied upon in Wallace Bro- 
thers and Co.. Ltd. v. Commr. of Income- 
‘tax, Bombay City, 1948 FCR 1 = (AIR 
.1948 PC 118), State of Madras v. Gannon 
Dunkerley and Co., AIR 1958 SC 560 and 
ATR 1963 SC 1742 but in each one of these 
cases, it may be seen that the language 
which the Court was called. upon to con- 
sider and interpret had. either acquired. 
a special legal. meaning in legislative 
jurisprudence or the special context 
required a restricted meaning being given 
to the language. State of Madras v. 
Gannon Dunkerley and Co., AIR 1958 SC 
560 held that the werds “sale of goods” 
in Entry 48 relating to tax on .sale of 


“goods of the Provincial ‘List of the: Gov- . 


ernment of India Act should be. under- 
stood in terms, of the definition of sale in 
the Sale of Goods Act. 
view has been thus stated: 


“If the words “sale: of goods” have 
to be interpreted in their legal sense, that 


sense can only be what-it has in the law ` 


relating to sale of goods. The ratio of 


the rule of interpretation that words of - 


legal import occurring in a- statute should 
be construed in their legal sense is that 
those words have, in law. acquired a defi- 
nite and precise sense, and that accord- 
ingly, the Legislature must be taken to 


have intended that they should be under- 
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stood in that sense. In interpreting an 
expression used in a legal sense, therefore 
we have only to ascertain the precise con- 
notation which it possessed inlaw.” 

In AIR 1963 SC 1742 also it was consider- 
ed that the word “rate” had- come to this 
country from England and the Supreme 
Court, therefore, proceeded to find out 
what exactly the word “rate” when used 
in. connection with the local taxation, 
meant in England. After referring to the 
history of the use of the word “rate”, the 
Supreme Court stated that the word 
. was clearly used in England. in 


` respect of a tax which was levied on: the 
. net annual value or rateable value of 


lands and buildings and not on their capi- 
tal value. The legislative history and 
practice in India was then traced with 


‘reference to Municipal enactments in the 


various Provinces fram 1884 and it was 
observed: 

“It will thus be seen that these Acts 
which “were passed between 1912 and 
1925, which repeal the earlier Acts also 


Provide for taxation on lands and build- 
ings, and ‘though the word “rate” is not 


used in any of these Acts, the tax is still 
on the: annual value of lands and build- 
ings. This shows that there was a uni- 
form legislative history and practice in 
impost 
was called a tax on lands and buildings. 
and at others a rate. -But it was .always 


- a tax on the annual value of lands and 


buildings eee It will be clear- further 
that ‘in India ‘upto the time’ the Act with 
which we are concerned was passed, the 


. word ' ‘rate” had acquired the same mean- 


ing which it undoubtedly had in English 
legislative -history and practice upto the 
year 1925, when the Rating and Valuation 
Act came to be passed consolidating the 
various ‘rates prevalent. in England. It 
would therefore be right to say that the 
word “rate” had acquired a special-mean- 
ing in- English legislative history and 
practice and also in Indian legislation 
where that word was.used and it meant 
a tax for local. purposes imposed by local 
authorities and the basis of the tax was 
the annual value. of the lands or buildings 
on or in connection with which it was . 
imposed, arrived at in one of.the three 
ways which we have already indicated.” 
In that case, the Supreme Court was con- 


` cerned -with the validity of Rule 350-A 


framed by the Municipal Corporation of 
Ahmedabad for rating open lands read 
with Rule 243.. The Majority opinion 
held the Rule to be ultra vires Sections 73 
and 75 of the Bombay Municipal Boroughs 
Act, 1925 which permitted the fixation of 
rate at some percentage of capital value 
of the lands and not on their annual value. 
Section ‘73 authorised a Municipality in 


the Province of Bombay to impose a tax, ` 


namely, “a rate on buildings or lands or 
on both situated within 
borough”. 


the Municipal 
Section 75 provided the pro- 
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cedure for imposition of the tax under 
Section 73. The procedure showed that 
the Municipality should by a resolution 
passed at a general meeting select the tax 
to be imposed and frame rules specifying 
“in the case of a rate on’ buildings or 
lands or both, the basis for each class of 
the valuation on which such rate is t be 
imposed”, There was an explanation to 
this provision which read: “In the case 
of lands, the basis of valuation mar be 
either capital or annual letting value.’ 

In exercise of this rule-making power, 
the Ahmedabad Municipal Corporetion 
framed Rule 350-A which provided that 
the rate on the area of open lands should 
be levied at one per centum on the valua- 
tion based on capital. Rule 243 stated 
that the valuation based on capital meant 
the capital value of lands and builcings 
such as might be determined from time to 
time by the valuers of the Municipality 
who should take into consideration such 
reliable data as the owners and occupiers 
thereof might furnish of their own aczord 
or on being called. upon to do so. The 
contention of the assessee who was the 
appellant in the Supreme Court, was that 
reading the two rules together the rate 
was levied at a percentage of ‘the capital 
value of open lands and this the Munici- 
pality could not do. A two-fold submis- 
sion was made in support of the conten- 
tion, one of them being that Rule 3£0-A 
read with Rule 243 was ultra vires Sec- 
tions 73 and 75 inasmuch as it permftted 
fixation of rate at a percentage of capital 
value which was not permitted by the 
Act, for, the word “rate” used in Section 
73(1) had acquired a special meaning by 
the time the Act came to be passed and 
meant a tax on the annual value of lends 
and buildings and not on their capital 
value. The other was that if the Act 
permitted the levy of a rate at a percant- 
age of capital value of the lands and 
buildings rated thereunder, it was vltra 
vires the Provincial . Legislature because 
of item 55 List I of the Government of 
India Act, 1935 which corresponds to 
Entry 86 of the Union List in the Consti- 
tution of India. The Bombay High Court 
dealt with both the contentions and de- 
cided against the assessee. The Majowity 
Judgment of the Supreme Court rulec on 
the first limb.of the argument but left 
open the second based on the scope of 
Entry 55 of List I of the Governmen- of 
India Act, 1935. After tracing the history 
and legislative practice both in England 
and India as to the meaning of the word 


“rate”, it held, as we said, that the word’ 


“rate” in Section 73 should be given the 
meaning the word had acquired earlie> in 
the Municipal enactments relating to Incal 
taxation of property, lands and buildings, 
and that is. a rate or tax based on the 
annual value of the lands and buildings 
which may be arrived at on the basis of 
‘the actual rent at which the lands and 
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buildings were let out or when they were 
not Jet ouż on the basis of a hypothetical 
tenancy and letting value or on the basis 
of the capital value of the premises. The 
Supreme Court pointed out where the 
last mode was adopted the tax was not 
to be levied on the capital value itself 
but the capital value was determined at 
so many times the annual letting value 
and not on the structural value of the 
buildings to be assessed, arrived at by the 
contractor’s method or the contractor’s 
test in addition to the market value of the 
land. The Supreme Court visualised’ the 
possibility that mathematically the same 
amount of rate payable by an occupant of 
a land might be arrived at whether the 
rate was fixed at a particular percentage 
of the capital value or at a particular per- 
centage of the annual value. The Majo- 
rity opinion said: 

“But this identity would not in our 
opinion make any difference to the 
invalidity of the method of fixing the rate 
on the carital value directly. If the law 
enjoins that the rate should be fixed on 
the annual value of lands and buildings, 
the municipality cannot fix it on the capi- 
tal value and then justify it on the ground 
that the same result could be arrived at 
by fixing a higher percentage as the rate 
in case it was fixed in the right way on 
the annual value. Further by fixing the 
rate as a percentage of the capital value, 
directly the real incidence of the levy is 
camouflaged.” 


This was illustrated by an example by 
supposing that the capital value was 
Rs. 100 and the rate was fixed at 1 per 
centum of the capital value, it would 
work out to be Re. 1. The Majority 
judgment pointed out: 


“The same figure can be arrived at 
by the other method. Assume that 4 per 
cent is the annual yield and thus the 
annual value of the piece of land, the 
capital value of which is Rs. 100 will be 
Rs. 4. A rate levied at 25 per cent will 
give the same figure. namely, Re..1......... 
In the example which we have given 
above, the incidence appears as if it is 
only 1 per cent but in actual fact the 
incidence is 25 per cent of the annual 
value. Further if it is open to the Muni- 
cipality to fix the rate directly on the 
capital value at 1 per cent it will be 
equally open tc it to fix it, say at 10 per 
cent which would, taking again the same 
example mean, that the rate would be 
250 per cent of the annual value, and 
this clearly brings out the camouflage. 
Now a rate at 10 per cent of the capital 
value may not appear extortionate but a 
rate at 250 per cent of the annual value 
would be impossible to sustain and might 
even be considered as confiscatory taxa- 
tion. This shows the vice in the camou- 
flage that results from imposing the rate 
at a percertage of the annual value as it 
should be.” 
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It was on this view that the Majority 
reversed the judgment of the Bombay 
High Court and declared Rule 350-A to 
be ultra vires Sections 73 and 75 of the 
Bombay Municipal Boroughs Act. It is 
noteworthy that in the course- of the 
judgment. the Majority also said: 


“The matter might have been differ- 
ent if the words in clause (i) of that 
section (Section 73(1)) were ‘a tax on 
buildings or lands or both situate within 
the municipal borough’ for then the word 
tax would have a wide meaning and 
would not be confined to any special 
meaning.’ 


That clearly Agee, that the Majority of 
the Supreme Court in that case applied 
the history and legislative practice in 
delimiting the meaning of the word “rate” 
in the special context of the Municipal 
property taxation. At the same time the 
Majority judgment made it clear that if 
Sections 73 and 75 had used “tax? on 
lands and buildings or both in the Muni- 
cipal Boroughs Act the learned Judges 
would have given a wider meaning and 
would not confine the word ‘tax’ to any 
special meaning. 


44. Now: Entry 49 in the State 
List in the Constitution does not use the 
word “rate”? but uses the word “taxes”, 
as did Entry 42 in List II of the Govern- 
ment of India Act, 1935. There ‘is an 
inclusive definition of taxation in Art. 
366(28) according to which the word in- 
cludes the imposition of any tax or im- 
post, whether general or local or special, 
and ‘tax’ should be construed accordingly. 
There is. therefore. -no reason to limit the 
word “taxes” in Entry 49 in the State 
List as having reference only to local 
taxation. Even so, as observed by the 
Majority of the Supreme Court in AIR 
1963 SC 1742 the word “taxes”, unlike the 
word “rate”, cannot be said to have 
acquired any special meaning in order 
that its scope can be limited. So, a tax 
under Entry 49 of the State List can be 
‘imposed on the market value of the lands 
and buildings and such market value may 
be ascertained either on the basis of the 
structural value of the buildings and 
lands on the contractors or any other 
method, or of the market price of the 
lands or on the basis of capitalisation on 
the multiples of the annual rating or lett- 
ing value of the premises. Such a tax 
will entirely be within the competence of 
the State Legislature under Entry 49. 
The legislative practice relating to local 
property taxation based on annual letting 
value does not control or conclude the 
scope of Entry 49. The passages to which 
our attention was invited in Volume I of 
the Madras Manual of Administration, 
Volume I of the Report of the Indian 
Taxation - Enquiry Committee 1924-25, 
Volume I (Part 1) of the Report of the 
Joint Committee on Indian Constitutional 
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Reforms (1933-34) and Volume III of the 
Report of the Taxation Enquiry Commit- 
tee, 1953-54 do not advance the matter 
One of the learned Judges in 
Bhuvaneswariah v. State of Mysore, AIR 
1965 Mys 170 thought that the legislative 
practice as to the Municipal property 
taxation in the country concluded the 
scope of Entry 49 of the State List. We 
do not accept this view. The legislative 
practice referred to has no bearing what- 
ever on the scope of that Entry which 
clearly uses the language “Taxes on lands 
and buildings’. The definition of taxa- 
tion in the Constitution makes it impossi- 
ble to accept the contention that the 
word “taxes” in the Entry should be 
limited to the rate as understood in the 
Municipal property taxation. Further it 
should not be lost sight of that Entry 49 
is a grant of power and the legislative 
practice referred to has no relevance to 
the interpretation of the scope of the 


grant. It is true that the Constitution- 
makers should be taken to have been 
aware of the legislative practice while 


Grafting Entry 49 but nothing prevented 
them from using the word “rate” instead | 
of “taxes” in Entry 49. We may add that 
it is not correct to say that because in 
authorising. the Municipal property for 
local taxation the Legislature has in prac- 
tice provided for its levy on the basis of 
a certain percentage of the annual letting 
value arrived at from the. actual rent or - 
hypothetical rent or on the basis of fixing 
the annual value at a certain percentage 
of the market value, it necessarily follows 
that the power of the Legislature for that 
reason is confined to that mode of taxa- 
tion. The power is one thing and its 
exercise or the extent of its exercise is 
quite another. The amplitude of the 
power cannot be measured by or limited 
to the manner and the extent. and quality 
of the exercise of the power. however 
constant or uniform it may be in parti- 
cular fields or instances. 


45. Before proceeding further, we 
shall deal with a related point urged by 
Mr. V. Vedantachari. He goes further 
than Mr. V. K. Tiruvenkatachari and ron- 
tends that not only Entry 49 of the State 
List is confined to tax on the annual lett- 
ing value of lands and buildings but it is 
limited to raising taxes only for Munici- 
pal or local purposes. He goes to the 
extent of suggesting that the Entry can 
be applied only to local bodies and does 
not enable the Legislature to impose a 
tax on lands and buildings for purposes 
of the general revenues of the State. The 
language of the Entry. wide as it is, does 
not justify the argument. It does not say 
that a tax can be levied under the Entry 
only for Municipal purposes. In fact the 
definition of taxation in the Constitution 
we referred to conclusively provides the 
answer against the contention. We do not 
think that AIR 1961 SC 652 gives any 
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support to it. Entry 52 of the State List, 
“Taxes on the entry of goods into a ocal 
area for consumption, use or sale tere- 
in” came up for interpretation by the 
Supreme Court in that case. In exercise 


of the powers conferred by Section 20(1). 


of Uttar Pradesh Sugarcane (Reguletion 
of Supply and Purchase) Act, 1953, there 
was a notification. to the effect that dur- 
ing 1954-55 crushing season, a cess at a 
rate of three annas per maund should be 
levied on the entry of all sugarcane into 
the local areas comprised in the factories 
mentioned in the Schedule for the ton- 
sumption, use or sale therein. The ques- 
tion was whether the premises of a fac- 
tory could, for the purposes of the er.try, 
be regarded as a local area. It was 
answered in the negative. In coming to 
that conclusion the Supreme Court relied 
on the legislative history as providec by 
items 7 and 8 of the Second Scheduls to 
the Scheduled Taxes Rules made under 
the Government of India Act, 1919 and 
Entry 49 of the Provincial List of the 
Government of India Act, 1935. Entre 49 
of the Government of India Act, 1935 uses 
the same language as Entry 52 of the 


State List. But items 7 and 8 in the 
Second Schedule use the words ‘An 
Octroi” and “A terminal tax on goods 


imported into. or exported from a local 
area, save where such tax is first imposed 
in a local area in which an octroi was not 
levied on or before the 6th July 1917." 
‘Octroi’ means a tax on entry of gcods 
into a town or a city or a similar grea 
for consumption, sale or use therein. The 
Supreme Court referred to the mearing 


of Octroi as given in the Encyclopaedia ` 


Britannica and observed that the charac- 
teristic feature of an octroi tax was that 
it was on the entry of goods into an rea 
administered by a local body. It tien 
proceeded to say: f 


“It was with the knowledge of the 
previous history of the legislation that 
the Constitution makers set about their 
task in preparing the lists in the Seventh 
Schedule. There can be little doubt, 
therefore, that in using the words ‘Tax 
on the entry of goods into a local area 
for consumption, use or sale therein’, 
they wanted to express by the words 
‘local area’ primarily area in respect of 
which an octroi was leviable under Item 
7 of the Scheduled Tax Rules, 1920 — 
that is, the area administered by a Iccal 
authority such as a Municipality, a Dis- 
trict Board, a Local Board or a Union 
Board, a Panchayat or some body consti- 
tuted under the law for the governance 
of the local affairs of any part of che 
State.” ; 


Reference was made to Art. 277 of -he 
Constitution which uses the words “local 
area” to indicate an area in respect of 
which there is an authority administer ng 
jt. On these premises, the conclusion of 


V. Pattabhiraman v. Asst. Commr., U. L. T. (FB) 


7 


{Prs. 45-46] Mad. 87 


the Supreme Court was that a factory 
was not a local area within the meaning 
of Entry 52 of tne State List. Mr. 
Vedantachari relied on AIR 1963 SC 1742 
which we have already referred to and as 
we said, the Majority opinion did not 
deal with the interpretation and scope 
of “Taxes on lands and buildings, hearths 
and windows”, in Entry 42 of the Pro- 
vincial List of the Government of India 
Act, 1935. AIR 1967 SC 1801 to which 
learned counsel irvited our attention 
held that the properiy tax imposed by the 
Bombay Provincial Municipal Corpora- 
tions Act on textile mills, buildings etc., 
within the limits o? the Corporation of 
Ahmedabad on a flat rate based accord- 
ing to the floor area adopted for deter- 
mining the rent, for determining the rate- 
able value was held to be invalid. The 
Supreme Court also held that levy of 
property tax on plant and machinery by 
Rule 7(2) framed under the Bombay Pro- 
vincial Municipal Corporations Act was 
not authorised by Entry 49 of the State 
List, and, therefore, was invalid. In ex- 
pressing that view .the Supreme Court 
applied the principle of AIR 1961 SC 652. 
The decision of the matter is to be found 
in the following words : 


“But if the State Legislature had 
power to levy a tax only on lands and 
buildings we do not see how the same 


could be levied on machinery contained in 
or situate on the building even though 
the machinery was there for the use of 
the building for a particular purpose.” 
It may be seen that this decision also is 
of no assistance to Mr. Vedantachari to 
limit the scope of Entry 49 in the State 
List. There are a number of Entries in 
the State List in respect of which Muni- 
cipalities have been authorised to impose 
taxes, as for instance taxes on professions, 
trades, callings and employment (Entry 
60), taxes on animals and boats (Entry 58) 
and taxes on vehicles (Entry 57). So far 
as the profession tax is concerned, Art. 
276(1) of the Constitution makes it quite 
clear that such a tax could be raised not 
merely for the benefit of a Municipality, 
District Board. Local Board or other 
Local Authority but also for the benefit 
of the State. It will be neither proper 
nor reasonable to read taxes in these 
Entries as applicable to only Local Bodies, 
notwithstanding that the word “taxes” 
includes, as is clear from Art. 366(28). im- 
position of any tax or impost, whether 
general or local or special. 


46.. On the cther hand, a close 
study of the evolution of Entry 49 of the 
State List clearly shows that its scope 
cannot be limited, as has been contended 
for by the petitioners. Section 45-A of 
the Government of India Act, 1919 pro- 
vided for making rules under the Act for 
the devolution of authority in respect of 
provincial subjects to local Governments, 
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and for the allocation of revenues or other 
moneys to those Governments. Section 
80-A (3) (a) stated that the Local Legisla- 
ture of any province might not without 
the previous sanction of the Governor- 
General make or take into consideration 
any law imposing or authorising the im- 
position of any new tax unless. the tax 
was a tax scheduled as exempted from 
this provision by rules made under . the 
Act. The Government of India, by a 
- notification dated December 16, 1920 
made rules under that provision called the 
. “Scheduled: Tax Rules”. These Rules 
‘contained two Schedules. The first Sche- 
dule contained eight items of tax or fee. 
The Legislative Council-of a Province 
may without obtaining the previous sanc- 
tion of the Governor-General .make and 
take into consideration any law imposing 
for the purposes of the local Government, 
any tax included in Schedule I. Sche- 


dule II contained eleven items of tax. In ` 


making a law imposing or authorising any 
local authority to impose for the purposes 
of such local authority any tax in Sche- 
dule II, the Legislative Council required 
no previous sanction’ of the Governor- 
General. Item 1 in Schedule I was a tax 
on land put to uses other’ than agricul- 
ture. Without’ the previous sanction of 
the Governor-General the Legislative 
Council could impose under this power.a 
tax on non-agricultural lands, or lands-put 
to uses other than agricultural for raising 
general revenue for purposes of the Local 
Government. . Likewise it could raise a 
tax on any specified luxury under Item 6. 
In Schedule II Item 2 was tax on land 
or land values and item 3 was a tax on 
buildings. Item 4 was a tax on. vehicles 
or boats. Item 5 was a tax on animals. 


A tax on trades,. professions and callings . 


was Item 9. 


Item 10 was a tax on pri- 
vate markets. 


Item 11 related-to certain 


service taxes, as water rate, lighting rate; - 


scavenging, sanitary or sewage rate, 
drainage tax and fees for use of markets 
and other public conveniences. Item 2 
evidently excluded land put to uses other 
than agricultural comprised in Item 1 in 
Schedule I. Schedule II included an 
octroi (Item 7) and a terminal tax on 
goods imported into or exported from a 
local area subject to certain limitation 
(Item 8). The expression “taxes for the 
purposes of Schedule II” took in cess, rate, 
duty or fee. What is to be mainly notic- 
ed in the Scheduled Tax Rules is the dicho- 
tomy between items cf taxes to be levied 
and collected for purposes of the Provin- 
cial Government and the taxes to be im- 
posed for the purpose of Local Authority. 
Under this scheme, therefore, the Legisla~ 
tive Council of a Province could make a 
law imposing a tax on lands put to non- 
agricultural uses for raising general reve- 


nues but it could not impose a‘tax:. for _ 


that purpose on land or land values or 
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on buildings which were earmarked for 
Local Authorities: This dichotomy of tax 
powers and of tax purposes has not been 
maintained in the distribution of powers 
between the Centre and the Provinces 
under the Government of India Act, 1935. 
In the “White Paper” containing the pro-. 
posals for the Indian Constitutional Re- 
form, three Lists of power were suggest- 
ed, (1) exclusively Federal, (2) exclusively - 
Provincial and (3) concurrent. In the 


. First List, imposition and administration 


of taxes on income other.than agricultural 
income or the income of corporation. but 
subject to the power of the Provinces to 
impose surcharges, imposition and admi-~ 
nistration of duties on property passing 
on death other than land, imposition and 
administration of terminal taxes and . the 
and’ administration of taxes 
not otherwise specified in the List or the 
Provincial List, were included. In the 
Provincial List were found, among others, 
the legislative subjects ‘like Local Self- 
Government, District Boards, matters 
relating to the constitution and power of 
Municipal Corporations, Improvement 
Trusts, and other local authorities esta- 
blished for the purpose of Local Self-Gov- 
ernment and village administration, land 
revenue including assessment and collec- 
tion of revenue and maintenance of land 
records, survey for revenue purposes and 
records of rights, land tenures, title to 


land- -and easements, excise duties on alco- 


other 
Item 67.-in the Provincial 
List related to “the raising of provincial 
revenue, (1) from sources and by forms of 
taxation specified in the annexure ap- 
pended to the List and not otherwise 
provided for by the Lists and (2) by. any 
otherwise unspecified. forms of taxation 
subject to the consent of the Governor- 
General given in his discretion after con- 
sulting the Federal Ministry and Provin- 
cial Ministries or their. representatives.” 
In the Annexure, Item 1- was revenue 
from the Public Domain, including lands, 
buildings, mines, forests, fisheries and 
any other real property belonging to the 
Province. Item 7 was, taxes on land in- 
cluding death or succession duties in res-’ 
pect of succession to land and the next 
item was taxes on personal property and 
circumstances, such as taxes on houses, 
animals, hearths, windows, .vehicles, Chau- 
kidari taxes, sumptuary taxes and taxes on 
trades, profession and callings. Item 9 
related to taxes on employment such as 
taxes on menials and domestic servants 
Item 11 related to taxes on agricultural 
incomes, Item 13 to-taxes- on entertain- 
ments and amusements, betting. gambling 
and private lotteries and Item 14 to any 
other receipts accruing in respect of sub- 
jects administered by the Province. The 
Concurrent List did not contain any tax 
items. Tax items, it must be seen, were 


holic liquors, drugs and narcotics 
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strewn among the several. items in each 
of the Lists relating to heads of power 
on defined and enumerated subjects. “he 
changes in the scheme were, however, to 
be found in the revised lists prepared by 
the Joint Select Committee of Parliament 
in Volume I of the Report both in the re- 
assignment of certain powers and grop- 
ing of tax Entries. Item 5 in List I was 
taxes on the capital and the income (otier 
than the agricultural capital and income) 
of companies. Item 51 was taxes on 
other incomes (other than agricultural in- 
come) but subject to the power of 
Provinces to impose surcharges. — The 
other relevant items are, 52, duties in res- 
pect of succession to property other than 
land, 53, taxes on mineral rights and on 
personal capital other than land. The Est 
item is apparently the predecessor of 
Entry 86 in List I of the Constitution end 
it may be noted that the power did not 
include to tax land which would othar- 
wise form part of personal capital. The 
exclusion of land is to be found also in 
respect of duties on succession to pzro- 
perty. In List II of the Revised List 
which pertained to Provinces, iter: 1 
related to Local Self-Government etc., as 
found in the original proposed item 1, 
item 22, Land Revenue including assess- 
ment and collection of revenue, mainten- 
ance of land records, survey for reverue 
purposes and records of rights and aliena- 
tion of land revenue. Item 23 related to 
land tenures, including transfer and devo- 
lution of agricultural land and easemerts; 
item 19, duties of excise confined to cer- 
tain articles; item 65, surcharges witLin 
such limits as may be prescribed by Orcer 
in Council on federal rates of income-tax 
and super-tax to be assessed on the îm- 
comes of persons (not companies) resi- 
dent in the Province, and item 66, im- 
position of fees, taxes, cesses, or duties in 
connection with the subjects in this list 
and of taxation in any of the forms spe2i- 
fied in the annexure thereto. This item 
suggests that the taxing powers were a_so 
related to and connected with the sub- 
jects of legislative power in the Provin- 
cial List. The Annexure listed seven 
items of taxes, (1) Capitation taxes, 2) 
duties in respect of succession to land, - 3) 


taxes on lands and buildings. animais, 
boats, hearths and windows; sumptuacy 
taxes and taxes on luxuries, 4) 
- taxes on trades, professions, callings 
and employments, (5) taxes on coa- 
sumption; - cesses on the entry of 


goods into a local area; taxes on sale of 
commodities and on turn-over; taxes on 
advertisements, (6) taxes on agricultural 
income and (7) taxes on entertainmen:s, 
amusements, betting and gambling. We 
may see that in the “White Paper” tax=s 
on land which included death or succes- 
sion duties in respect of succession to land 
were given as a separate item and taxes 
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on personal property were not included 
and were given as an independent item 
and personal property included houses, 
animals. hearths, windows and vehicles 
and this tax item also provided for other 
taxes like chaukidari taxes, sumptuary 
taxes and taxes on trades, professions and 
callings. © Item 3 in the Annexure afore- 
said has clubbed together taxes on lands 
and buildings, animals, boats, hearths and 
windows as well as sumptuary taxes and 
taxes on luxuries. Taxes on trade, pro- 
fessions, callings and employment were 
separately enumerated. No mention was 
made that any of the tax items in the 
White Paper or the Report of the Joint 
Select Committee of Parliament was con- 
fined to raising revenues only for the 
purpose of local bodies. Distribution of 
legislative power was on the basis of ex- 
clusive powers of the Federation and the 
Provinces with a concurrent field with- 
out reference to any limitation as to the 
purpose for which tax could be raised. 
Section 100 of the Government of India 
Act. 1935 which word for word in mate- 
rial particulars corresponds to Art. 246 
of the Constitution, contained the final 
scheme of distribution of powers on that | 
basis, ‘that is to say, “hat within the 

spheres, subjects and heads of power ex- 
clusively allocated to the Federal Legis- 
lature or the Provincial Legislatures, they 
were sovereign subject te the limitations 
contained in the section. The power of 
the Provincial Legislatures was to make 
laws with respect to any of the matters 
enumerated in the Provincial List and 
likewise the power of the Federal Legis- 
lature was to make laws with respect to 
anv of the matters enumerated in the 
Federal List. No limitation was placed on 
the Federal or Provincial Legislatures 
and they could enact laws in exercise of 
exclusive powers for raising general reve- 
nues for the Provincial Government and 
raising revenues for the purpose of local 
bodies. This scheme, as it should be: 
observed, is entirely different from that 
adopted by Schedules i and II to the Sche- 
duled Tax Rules under the Government 
of India Act, 1919. In allocation of 
powers, the Government of India Act, 
1935 did not adopt the rerort of the Joint 
Select Committee that some of the taxes 
could be raised in connection with the 
subject-matter of legislation under other 
entries in a particular List. In esch of 
the two Lists, it enumerated the subjects 
of legislation first and then grouped and 
set out the tax items one after the other, 
the last item being fees in respect of any 
of the matters but not including fees 
taken in any Court. This is also the 
scheme adopted by the Constitution of 
India. This particular aspect of the mat- 
ter was noticed by Sundararamier & Co. 
v. State of Andhra Pradesh, 1958-1 Mad LJ 
(SC) 179 = 2958 SCJ 459 = 1958-1 Andh 
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WR (SC) 179 = (AIR 1958 SC 468). Un- 
like before, the Government of India Act, 
1935 not only regrouped the legislative 
Entries in that manner but also made 


substantial changes to the scope of some . 


of them in each of the Lists, Thus taxes 
on the capital value of the assets exclu- 
sive of agricultural land, of individuals 
and companies and taxes on the capital 
of companies were provided by Entry 55 
of the Federal List. Taxes in respect of 
agricultural land and agricultural income 
and other taxes in respect thereto have 
been allocated entirely to the Provincial 
List. But at the same time Entry 55 in 
the Federal List included non-agricultural 
lands and other personal property having 
capital value. 
cession to property cther than agricultu- 
ral land which is Entry 88 in List 1- of 
the Constitution did not find a place in 
List I of the Government of India Act 
but in that List Entry 56 provided duties 
only in respect of succession to property 
other than agricultural land which the 
Federal Court had occasion to interpret 
and hold as not including estate duty as 
the expression is understood in the Unit- 
ed Kingdom. Entry 21 of the Provincial 
List was land that is to say rights in or 
over land, land tenures including the 
relation of landlord and tenant and the 
collection of rents. . transfer, alienation 
and devolution of agricultural land, land 
improvement and agricultural loans; 
colonization; Courts of Wards; encumber- 
ed and attached estates; treasure trove 
which corresponds to Entry 18 in the 
State List with some modifications and 
omissions. Entry 45 of the State List is 
land: revenue including the assessment 
and collection of revenue, the mainten- 
ance of land records, survey for revenue 
purposes and records of rights, and aliena- 
tion of revenues, the same as Entry 39 in 
List II of the Government of India Act, 
1935. Entry 49 of the State List, Taxes 
on lands and buildings was Entry 42 in 
the Provincial List but with the addition 
of hearths and windows. . Entry 49 of the 
State List, like Entry 42 of the Provincial 
List. clubbed together item 1 in Schedule 
I and items 2 and 3 in Schedule II of the 
Scheduled Tax Rules, namely, tax on 
land put to uses other than agricultural, 
a tax on land or land values and tax on 
buildings and this is not merely in res- 

pect of the subject-matter but also: in- 
` eluded a fusion and merger of the pur- 
poses for which taxes could be raised, so 
that no longer can it be said that Entry 49 
of the State List, like Entry 42 of the 
Provincial List. is- confined to raising 
revenues for Municipal purposes on any 
particular pattern either on the market 
or annual rating value and does not ex- 
tend to raising the general revenue for 
the purposes of the: State Government, 
So long as a law made by the State Legis- 
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lature in its pith and substance imposes 
a tax on lands and buildings, irrespective 
of the machinery employed or the mea- 
sure it adopts for quantifying the levy 
and collection of tax, it cannot be assailed 
on ground of want of legislative compe- 
tency. It is in this context the definition 
of taxation and taxes by Art. 366 (28) is 
important Taxes on lands and build- 
ings as a subject or`head of power have 
themselves not acquired any special mean- 
ing and there is. no reason why their 
grammatical and natural meaning in its 
fullest amplitude should not be accorded 
to the head of power. We are, therefore, 
unakle to read any limitations into Entry 
49 of the State List as that it is confined 
to taxes on the-.annual letting value of 
lands.and buildings for Municipal pur- 
poses. 

47. Taxes in Entry 49 in the State 
List mean both Provincial taxes and taxes 
raised for the local bodies. The tax being 
on lands and. buildings. there is no war- 
rant for the supposition that it should be 
on their annual letting value or on the 
basis of. their yield. The expression 
“land”. is wide encugh to include also 
peucuturel land. AIR 1962 SC 1563 

eld: 


“We have therefore no hesitation in 
rejecting the argument that Entry 49 in 
ete II - does - not take in = agricultural 
and.” . 


The U. P. Large Land Holdings Tax Act 
provided for the imposition and. collection 
of tax on large land holdings for the pur- 
pose of general revenue of the State and 
one of the attacks on the validity of the 
Act was that Entry 49 of the State List 
did not include agricultural lands. The 
Supreme Court considered that the word 
“lands” in that Entry was wide enough 
to include all lands whether agricultural 
or not.’ It also sustained the validity of 
the Act although it raised revenues for 
the State purposes. In fact that aspect 


. of the matter was specifically considered 
by AIR 1967 Madh Pra 268. 


Dixit, C. J. 
and Bhave. J. held that Entry 49 of the 
State List authorised a levy both fot pur- 
poses of the State as well as the local 
bodies. 


48, The discussion so far relating 
to the scheme of distribution of powers 
from the Scheduled Tax Rules onwards 
alsc shows that the contention of Mr. 
Tiruvenkatachari that the power under 
Entry 49 of the State List is to tax lands 
and buildings and not the lands alone or 
the buildings without the lands, has no. 
ferce.- Schedule II to the Scheduled Tax 
Rules makes it quite clear with reference 
to Items 2 and 3 therein that there might 
be a tax on buildings alone or the lands 
or the land values, separately. As we 
said, these two Items were clubbed with 
a tax on land put to non-agricultural uses 
and the. final shape they have taken is in 
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the form of the words in Entry 49 of the 
State List as in Entry 42 of the Provincial 
List. We are of the view that the word 
“and” in the Entry can and should, in 
the context be read in the sense of “or” 
as well. Apart from that, we do not see 
why if the power is used to tax lands 
and buildings, it cannot, on principle, be 
used for taxing any of them independent- 
ly. But it is suggested that a tax on 
lands without buildings will come under 
Entry 45 of the State List and, therefore, 
would be excluded from Entry 49. In 
this connection, our attention was invited 
to the view of Seervai in his treatise on 
“Constitutional Law of India” see p. 938: 

“Entry 49 refers to a tax on lands 
anc buildings, and it is not clear whetier 
a tax on vacant land is the subject of 
Entry 45, and a tax on lands and build- 
ings is subject to the tax on lands ¿nd 
buildings: If a tax on lands and build- 
ings is read as a tax on lands or build- 
ings, then it would appear that lend 
revenue on vacant land would be indis- 
tinguishable from a tax on vacant lanc.” 
We have already referred to the view of 
the Supreme Court that Entry 49 of che 
State List includes agricultural land, in 
fact all kinds of lands. Apart from tkat, 
land revenue has an ancient history. From 
time immemorial it has been recognised 
and considered to be a common law pre- 
rogative right of the native Sovereigns 
of old succeeded by later Governments to 
a portion of the produce from land, what- 
ever the theory on which the right was 
founded. As a matter of fact, there has 
been no statutory law which directly pro- 
vided at least in this State for raising lend 
revenue in the form which obtains here. 
There are a number of statutes which 
indirectly have recognised the ryotwari 
system of assessment of land revenue. 
As pointed out in 1958-2 Mad LJ 117 = 
(AIR 1958 Mad 539), the land reverue 
. has two aspects: it is an inherent feature 
of the ryotwari system that the Govern- 
ment has a share, and as stated in Board’s 
Standing Order 1, Rule 4, the assessment 
represents the commuted value of -he 
Government’s share of the cultivation end 


(2) the assessment is by virtue of the 
prerogative right of the Government 
which under the law obtaining in tais 
country, it always possessed. ‘The 


Supreme Court in AIR 1961 SC 552 also 
observed : 


“Ordinarily `a tax on land or land 
revenue is assessed on the actual or the 
potential productivity of the land sought 
to be taxed. In other words. the tax 
has reference to the income actualy 
made, or which could have been méde 
with due diligence ...... ae 
Land revenue because of- its ancestry, 
though a tax with all the features of a 
tax, is related to and based upon the pzo- 
ductivity of the land and that, in cur 
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opinion, is the significance of Entry 45 of 
the State List. In any case, there is 
nothing in she relationship of that Entry 
and Entry 49 to suggest that the latter 
authorised a tax on lands and buildings 
taken together and -not merely on any 
one of them, or that Entry 49 does not 
include a tax on lands computed at a 
certain percentage of its market value. 

49, Mr. Vedantachari wanted to 
relate Entry 49 to Entry 5 and Entry 45 
to Entry 18 in the State List in support 
of his contention for giving a limited 
scope to Entry 49. We have already 
touched upon this aspect. As pointed out 
by us, tax entries-in the Government of 
India Act, 1935 and in the Constitution, 
unlike in the “White Paper” and the 
Report of the Joint Select Committee of 
the Parliament, are rot related. to the 
subject-matters of legislation in each of 
the Entries. Each tax Entry is complete 
by itself. In any case, even on the 
assumption that Entry 49 is related to 
Entry 5, it does not mean that its rela- 
ticnship conclusively delimits and con- 
fines the scope of the power under Entry 
49 tc making a law imposing taxes on 
lands and k-uildings only on the basis of 
the annual letting value and that too for 
Municipal purposes. 


. 50. In view of the above conside- 
rations, we are clearly of opinion that the 
pith and substance of the Madras Urban 
Land Tax Act, 1966 in imposing a tax on 
urban lanås at a percentage of their 
market value is entirely within the ambit 
of Entry 49 of the State List and within 
the competence of the State Legislature 
and the Act does not in any way trench 
upon Entry 86 of the Union List. 


51. There is also another aspect 
which may be considered as an alterna- 
tive basis for upholding the validity of 
the Act in relation to its competency 
under Entry 49. Section 5 of the Madras 
Urban Land Tax Aci, 1966, as already 
noticed, imposes a tax on each urban land 
at the rate of 0.4 per centum of the 
market value of such land. It directs 
that it should be levied for every fasli 
year. Does the tax fall on the corpus or 
on the yield. actual cr notional, from it? 
Normally speaking, recurrence of inci- 
dence may be indicative of its being on 
the yield and this notion will be streng- 
thened by the fact that the impost is at 
a flat rate and that it is of a small per- 
centage in quantum though expressed to 
be of the market value of land. According 
to Nicholas Caldor the criterion for 
determining whether a particular tax falls 
on capital or income is not whether it is 
levied on the one or the other but whe- 
ther it is singular (once-and-for-all pay- 
ment) or recurrent. He would regard the 
annual tax on capital as merely a parti- 
cular species of income-tax even though 
it may be expressed es a percentage of a 
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capital and not as percentage of income. 
Tt is true that as Gulati on ‘Capital. Taxa- 
tion -in a Developing Economy (India) 
points out that while capital tax is reckon- 
ed in terms of capital value, capital values 
are not perfectly correlated with changes 
in income from capital and that capital 
values do not rise or fall immediately 
following and to the same extent as the 
rise or fall in income from capital. As 
the Author, however. points out there is 
as it were a timelag as well as a price 
Jag in the capital income and capital value 
adjustment. Having regard to the pre- 
sent level of values of urban lands, a tax 
of 0.4 per cent of the market value thereof 
is most- unlikely ‘to be paid out of the 
capital and in that sense it may well fall 
on their yield or income. While the tax 
under the Act remains to.be a tax on 
urban lands, its incidence is not neces- 
sarily on their corpus having regard to its 
recurrence, flat incidence and smallness of 
' the rate of charge. But because the inci- 
dence of the tax effect is on the yield, 
it would not convert the character of the 
tax into a different one. See 1936 AC 


352. On the alternative basis that Sec- 


_tion 5 imposes a- charge’ having its inci- 
dence ‘in effect. on the yield and that it 
does not fall on- the corpus of the. land, 
we ‘would be prepared to hold the Act to 
be legislatively competent under Entry 49 
of the. State List.’ z . 


. 52.. We shall: next consider whe- 
ther the Act is violative of Art. 19(1) (f) 
of the Constitution. We may ` premise 
that the attack on the validity of the Act 
based on Art. 19(1) (f) proceeds on the 
assumption that. Entry 49 of the State 
List authorises tax only on the occupier’s 
basis. in other words, on the basis of the 
yield measured in terms of annual letting 
value of each urban land which we have 
not accepted. If, as we have held, the 
tax on market value of urban lands is 
within the purview of Entry 49, obviously 
having regard to the fact that the rate 
is only 0.4 per cent of the market value, 
it cannot be held to be confiscatory of 
property or in any sense be unreasonable. 
Nevertheless, as we have heard argu- 
ments on this ground of attack, we shall 
deal with them but on the assumption 
with which they have proceeded, namely, 
the occupier’s basis of the tax power 
under Entry 49. OR 


53. Art. 265 says that no tax shall 
be levied or collected except. by authority 
of law. It is well settled that tax laws, 
like any other law within the meaning of 
Art. 13, are subject to the test of funda- 
mental rights for their validity. Prima 
facie a tax on property affects the right 
to acquire, hold and dispose of property 
in its broad aspects and- its validity is 
sustained on the ground that it is a 
reasonable restriction on the exercise of 
fundamental right in the interests of the 
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general public. There are numerous 
decided ċases on the subject and it is 
unnecessary to refer to them. In Atiabari 
Tea Co. Ltd. v. State of Assam, 1961-1 
SCR 809 = AIR 1961 SC 232 the proposi- 
tion was applied. AIR 1961: SC 552 = 
1961-3 SCR 77 struck down a taxation. 
statute as violative of fundamental rights 
under Articles 14 and 19_of the Consti- 
tution. AIR 1962 SC 1563 = 1963-1 SCR 
220 ‘also recognised that fundamental 
rights applied to taxing statutes though 
in that case the contention that the statute 
there offended Art. 19(1) was not accept- 
ed. We have, however, not been shown 
a single authority in which a tax law was 
found to be competent legislatively but ` 
found to violate Art.-19(1) on the ground 
of . unreasonableness. | Unreasonableness 
is a very flexible and legalistic term, the 
content, quality and the measure of which 
are bound to vary with the personal out- 
look and philosophy of each Judge on 
men-and things, social and economic as 
well as political matters and policies. 
Also there appears to be force in the 
following view of Seervai in his “Consti-~ 
tutional Law of-India” see page 292: j 


“It is submitted that the reasonable- 
ness of a taxing statute would be wholly 
heyond.the competence of a. Court for it 
involves an evaluation of factors which 
the Court is neither entitled, nor compe- 
tent, to evaluate. The objects to be -tax- 
ed, the persons to be taxed, the amount 
of the.tax to be levied, the political, social - 
and economic policies which ‘a tax is 
designéd to subserve, are all matters of 
political and legislative. judgment, and 
they have been entrusted to the legisla- 
ture-and not to the Courts. As long as a 
tax retains its avowed character and does 
not confiscate property to the State under 
the guise of a tax, the reasonableness of 
a tax cannot be questioned.” 


Where a tax law is within the competence 
of a Legislature, it will be a nice and 
difficult question to draw the line and say 
that beyond which the tax is confiscatory. 
But having said that, it is neither possible 
nor. wise to generalise when, how and in 
what circumstances a tax law can be held 
to be unreasonable under Art. 19(1) and 
the test will have to be applied in each 
case. No doubt Courts are not concerned 
with matters of policy. which must be left 
to the Legislature. But this statement 
cannot be stretched to the extreme limits 
of denying.the Courts the power to judge - 


-the reasonableness of the tax law under 
-Article -19(1) in particular circumstances. 
. There is also no reason why the Court’s 


power under Art. 19(1) (f) to judge the 
reasonableness of the tax law should: be 
confined to a case where it finds the tax 
to be confiscatory of property. Reason- 
ableness ‘as applied to taxation may mean 
not taking more than a reasonable pro- 
portion of the subject base of tax which 


1971 


may be either capital or yield. But what 
a reasonable proportion is an imporder- 
able. It is suggested that if it is a case 
of capital levy, deprivation of caosital 
wealth, in order to be reasonable, should 
be in stages and that if it is yield, the 
rate should not be such as will take it 
excessively so as to make holding of pro- 
perty wholly unremunerative. The mat- 
ter is put in a slightly different way and 
it is stated that if the Legislature does not 
address itself to the facts of the case and 
relevant considerations in fixing the rate 
on capital value or yield but proceed; on 
extraneous considerations, the law will be 
bad as unreasonable. All that we need 
say in the present context is that trese 
considerations do not in the particular 
circumstances enable us to hold any of the 
provisions of the Act to be unreasonable 
and violative of. Art. 19(1). It is a charge 
on the market value, which is a low, flat, 
annual rate and a reasonable fraction of 
the market value. Even if it falls on the 
yield, we cannot even in that case hold 
‘it to be unreasonable so long as the yield 
is not ‘related to the actual letting value 
yore is not in the contemplation of the 
ct. . 


Mr. Tiruvenkatachari in these cases 
in invoking Art. 19(1) of the Constitucion 
not merly says that the incidence of the 
charging provision in- the Madras Urban 
Land Tax Act, 1966 is confiscatory in 
effect of the entire income .from urban 
lands in many instances but he relies on 
certain other aspects to show that the 
Act infringes Art. 19(1) (£. But bezore 
going into these details. certain premi- 
nary facts which provide the backgroind 
must be noticed. 


54. As has been stated in the 
Report of the Special Officer for Uran 
taxation in 1962, which preceded the 
enactment of the Madras Urban Land Tax 
Act, 1963, the Madras City has a total 
area of 49 square miles of which an extent 
of 20 square miles was newly added in 
1947. An extent of 11,650 acres is occu- 
pied by residential buildings, 610 acres by 
buildings utilised for commercial pur- 
poses, 970 acres by industrial uncer- 
taking and the rest by publie buildings, 
roads, waterways etc. Every one knows 
that the major portion of the City is 
thickly built up though there are inter- 
spersed vacant lands in certain areas. The 
deponent of the affidavit in support of 
W. P. No. 2835 of 1967 states on the 
figures he had obtained from the Corso- 
ration of Madras that for the year 1€64- 
. 65 the total number of buildings assessed 
by Corporation -to property tax- were 
1,01,055 and the number of vacant lands 
assessed were 3,919. The total annual 
value of buildings and lands in that area 
is said to be Rs. 13,.27,58,428-77. The num- 
ber of property tax assesses were 1.04.374 
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and the total Corporation tax amounted to 
Rs. 3,42,10,725-53. According to the de- 
ponent, the Government expected about 
Rs. 75,00,000 from urban land tax from 
about 1,00,000 assessees. In respect of 
assessment of non-agricultural lands, the 
report of the Taxation Enquiry Commis- 
sion, 1953-54 noticed that the majority of 
the States had not given attention to the 
taxation of unearned income derived from 
lands put to non-agricultural uses and 
recommended that the assessment of such 
lands at rates higher than those for agri- 
cultural lands was wholly justifiable, 
Since the increase in the value of non- 
agricultural lands was not generally due 
to any expenditure or effort on the part 
of the owner but arose because of ex- 
ternal factors. The Report of the Special 
Officer for Urban Taxation 1963 made a 
Similar recommendation. The Report 
concluded by stating that the urban land 
tax had ‘great potentialities and its import- 
ance Jay in that it might act as curb on 
the inflationary trends of urban land 
values and its revenue was also bound to 
increase steadily as land values went up. 
These recommendations show clearly that 
what the Government wanted was to 
absorb by a tax on urban lands a part of 
the rise in their values. This appears to 
be in keeping with the charging section 
in the Act which levies a tax. at 0.4 per 
cent of the market value of urban lands. 


55. Mr. Tiruvenkatachari urges 
that the existing property tax under Sec- 
tion 100 of the City Municipal Corpora- 
tion Act and the tax on urban lands 
under the Act under consideration, both 
enacted under Entry 49 of the State List, 


‘one of them imposing a tax on the capital 


value of urban lands and the other on 
the annual value of lands and buildings 
miust necessarily result in haphazard inci- 
dence of the two put together. Further, 
as he adds, the result is that the Municipal 
property tax on lands and buildings and 
the urban land tax based on capital value 
of lands alone exhaust unreasonably a 
high proportion of the income. Learned 
counsel illustrates the haphazard inci- 
dence with reference to particular facts in 
some of the cases. In W. P. No. 2835 of 
1967, we have already referred to the 
extent of the land and buildings owned by 
the petitioner therein and the rent it 
fetches per month. The annual income 
on that basis is Rs. 6000. The proposed 
market value for the lands alone comes to 
Rs. 10,40,000 at the rate of Rs. 13,000 per 
ground. The property tax for two half 
years comes to a total of Rs. 1400. The 
urban land tax at 0.4 per cent of the 
market value is Rs. 4160 and the income- 
tax at the rate applicable to the petitioner 
that is 32.05 per cent on his income from 
the property is Rs. 1234. The total tax 
burden in the eggregate under the three 
heads is Rs. 6794. Outgoing itself is 
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shown to exceed the income which cannot 
be increased because cf the provisions of 
the Madras Buildings (Lease and Rent 
Control) Act, 1960. The proposed market 
value for the land alone works out 190 
times the capital value of land and build- 
ing based on the Municipal Annual value 
multiplied by 20 times. In W. P. No. 
3683 of 1967 the Municipal annual value 
is Rs. 4095, the property tax is Rs. 1049 
and the urban land tax at 0.4 per cent is 
Rs. 1523. The proportion of the two 
taxes together to yearly or annual Muni- 
cipal value works out to Rs. 62.5 per cent 
and the proposed market value is about 
83 times of the market value based on 
20 times the Municipal annual value. The 
proportion of the two taxes put together 
to yearly rent or annual value varies in 
some of the cases between 39 per cent and 
91 per cent of the income or to the multi- 
ple of the annual value of lands and 
buildings together, namely, 20 times of 
the annual value, varies from 5 to 849 
times. It is, therefore. said that there is 
no equality in the levy and the incidence 
is haphazard. and further the two taxes 
put together nearly exhaust the total in- 
come, not to speak of other outgoings like 
jncome-tax on the property. It is sug- 
gested, therefore, that the charging sec- 
tion in the Act is unreasonable and vio- 
lates Art. 19(1). 


56. The answer to the contention 
is that the charge under the Act is on the 
basis of the market value of urban lands 
and not on their annual letting value on 
which the Municipal property tax is based. 
The bases of the two taxes being diffe- 
rent. the one under the Act having no 
relation to the income unlike the property 
tax. they cannot be equated, clubbed to- 
gether and used to measure the propor- 
tion of their cumulative burden on the 
income on the basis of annual letting 
value. If the tax is on the market value 
of urban land. as it is the case, it does 
not admit of a complaint that it takes 
away unreasonably a high proportion of 
the income. Further. while the annual 
letting value is not proportionate to a 
larger area of urban land forming part of 
properties consisting of lands and build- 
ings and mainly depends upon the plinth 
area of the building and a reasonable por- 
tion of the land appurtenant thereto, the 
extent of the market value of the land 
is proportionate to its extent. It is this 
factor which accounts for the compara- 
tively heavier incidence of the urban 
land tax based on merket value than the 
Municipal rate on property -based on 
annual letting value. So long as the 
Legislature has the. power to tax under 
Entry 49 urban lands and to authorise 
Municipal authorities to levy rates on 
lands and buildings cn the’ basis of their 
annual letting value, the two taxes can 
validly co-exist. as was held in AIR 1967 
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cannot be struck down as unreasonable 
on the basis of the cumulative tax effect 
of both the taxes levied on different bases 
on the income from the urban lands 
charged to tax. A tax on land values and 
a zax on letting value, though both are 
taxes under Entry 49 of the State List 
“Taxes on lands and buildings”, cannot 
be clubbed together in order to test the 
reesonableness of one or the other of the 
impost for purposes of Art. 19(1). It has 
not been stated before us that the levy 
at 0.4 per cent of the market value of 
the urban land is by any means confisca- 
tory of the land values. Another step 
in the argument for the petitioners based 
on Art. 19(1) is with reference to the pro- 
cedure adopted in fixing the market value 
of particular urban land. In certain 
cases it is said that the market value of 
the urban land has been arrived at by 
apolying what is known as the contrac- 
tor’s method not to the building which 
stands on the land whose value is ascer-~ - 
tained by that means but to some other 
building on a different land taken for 
comparison. Mr. Tiruvenkatachari says 
that it is difficult enough for a man to 
test the contractors method of valuation 
to his own building which could be done 
by a cometent architect after taking 
into account all measurements etc., but 
it is absolutely an impossible task to 
check up or make objectons to the con- 
tractor’s method applied to another man’s 
property which cannot be trespassed upon. 
He also says that the contractor’s method 
is the last resort in valuation when a 
building has to be valued apart from the 
land and that it is a topsyturvy appli- 
cation of it to use it to value the land 
without the building particularly when 
valuation of land can be made by apply- 
ing the principles of the Land Acquisi- 
tion Act. He says that the value of urban 
land determined or proposed in Urban 
Land Tax notices to assessees by apply- 
inz the contractors method to another 
man’s property is unreasonable. There is 
certainly force in the argument. But 
this will not help the petitioners to strike 
down the charging section or the Act it- 
self. That will affect only the individual 
notice or order in which the proposed or 
determined value is on the basis of the 
ecntractor’s method applied to another 
man’s property. What is a contractor’s 
method is described by the Privy Council 
in 1939-2 Mad LJ 722 (726) = 66 Ind App 
288 = (AIR 1939 PC 235 at p. 237): 


“The subject to be valued being a 
building apart from the site, the principle 
of fixing value by ascertaining the cost 
of reproducing the building at the pre- 
sent time and then allowing for deprecia- 
tion in consideration of the age of the 
building and for the cost of such repairs 
as might be required apart from depre- 


1971 


ciation, is quite a well-known and recog- 
nised method of valuing buildings for the 
purpose of compensation.” 

The Privy Council there was concerned 
with the Land Acquisition Act. But this 
method of valuation can be resorted to 
only in the absence of any better way of 
estimating the rent and this appears from 
the following extract from Feraday on 
Rating (5th Edition) which has been 
noticed by the Supreme Court in AIR 
1967 SC 1801: 

“The ‘contractor’s method’ by waich 
it is assumed, in the absence of any other 
better way of estimating the rent, that 
the tenant would arrive at it by finding 
the figure for which a contractor would 
provide him with premises neither more 
nor less suitable for his purpose and the 
rate of interest on that cost which the 
contractor would charge him as rent.” 
The Supreme Court also extracted the 
observation from 32 Halsbury 77 (Trird 
Edition) : 

“Where neither actual rents nor the 
profits of trade afford evidence of annual 
rental value, a percentage of the cos: of 
construction of structural value of the 
hereditament, or of a suitable herecita- 
ment, is sometimes taken as evidence.” 


This observation from MHalsbury shows 
that if a contractor’s method is to be 
applied at all, it may sometimes be per- 
missible to apply to a suitable heredita- 
ment in order ‘to find out the anrual 
rental value of a particular building, but 
whether resort should be made to this 
process of finding out the annual let-ing 
value will depend upon the circumstances 
of each case and the method itself is not 
likely to be more than a rough and ready 
one for finding out such value. If the 
method is not permissible or has keen 
improperly and wrongly applied, that s a 
matter in which the particular determ:na- 
tion of the annual letting value or rent 
can be set aside but that will not by itself 
justify striking down the charging or any 
of the machinery provisions of the act. 
Yet another argument of Mr. Tiruvenketa- 
chari under the head of violation of art. 
19(1) is that the valuations of urban lands 
are made without reference to the Muni- 
cipal annual value determined by the 
Corporation, an authority created by the 
Legislature under Section 100 of the 
Madras City Municipal Corporation Act 
for the purpose and to assess lands and 
buildings to property tax and that even 
‘where the annual valuation is accepted or 
revised by the Small Causes Court, trat 
is disregarded. Reliance is placed upon 
Art. 261 and it is contended that iull 
faith and credit are not given to swch 
valuation which is a public act under 
authority of a statute. But Section 6 of 
the Act under consideration is clear taat 
the market value of any urban land stall 
be estimated to be the price which it 
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would fetch if sold in the open market on 
the date of the commencement of the Act. 
That being the case, the petitioners can- 
not insist upon the market value being 
determined on the basis of only annual 
letting value of the land. In any case, 
if there is any impropriety or injustice in 
that regard, that has to be corrected by 
way of an appeal provided under the Act. 
We do not see how on that ground we 
can hold any of the provisions of the Act 
to be unreasonable and strike it down as 
invalid. In the circumstances we are of 
the view that no question arises of not 
giving full credit and faith urder the 
Act to the annual valuation determined 
or fixed by the Corporation in respect of 
particular prorerty for. purposes of test- 
ing the reasonableness of the Act. It is 
true that Section 25 of the Act, which 
we have earlier referred to, contemplates 
that the urban land tax on lang alone 
would possibly exceed half year rent on 
lands and buildings. But that has no bear- 
ing on the measure for quantifying the 
urban land tax which is determined at a 
percentage of the market value fixed on 
the “basis of the market price and not on 
the basis of annual letting value. The 
purpose of Section 25 is but to enable the 
owner of urban land to have the rent 
enhanced by following the prescribed 
procedure and thus pass on a part of his 
burden to the tenant if there is one. [f 
there is none and the land or building is 
owner-occupied. a concession of 25 per 

cent in the urkan land tax is allowed by 
Section 26 of the Act. We do not think 
that either Section 25 or Section 26 pro- 
vides a basis for an argument of unreason- 
ableness in violation of Art. 19(1). It may 
be, not that we decide it, that the valua- 
tion of urban lands under the Act may 
possibly affect the citizens in wealth tax, 
estate duty and probably court-fee levy 
and there is no provision in the Act enabl- 
ing resort to Superior Courts in order to 
show that the assessment of market value 
1s wrong or excessive or is for any 
reason illegal. But there is Art. 226 of 
the Constitution which an aggrieved 


as- 
sessee can resort to in proper cases. We 
also find that Section 4 provides that 


each Tribunal shall be a Judicial Officer 
not below the rank of Subordinate Judge 
as an appellate authority for the purposes 
of the Act. Usually taxing statutes them- 
selves provide for a reference or revision 
to the High Court on a point of law aris- 
ing from the impugned orders. It is 
rather unfortunate that the Urban Land 
Tax Act, 1966 does not make a similar 
provision. But on that account, we are 
not persuaded that the Act could be held 
fo be unreasonable. Nor are we satisfied 
that because each urban land is defined 
as comprised in a survey number or a 
subdivision number and, therefore, sepa- 
rate valuation for each survey number or 
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subdivision number is made calling for 
separate notice under the Act to the 
assessees, instead of treating the property 
as one, it becomes necessary for them to 
file so many appeals, the Act offends Art. 
19(1). We suppose that as to the charac- 
ter of the land whether it is urban land 
or not, the Urban Land Tax Officers will 
have jurisdiction to decide it, so too the 
Tribunal on appeal as a jurisdictional 
issue. The attack on the validity of the 
Act so far made on the basis of violation 
of Art. 19(1) should, therefore, fall. 


57. One other. ground based on 

` Art. 19(1) is this. Though the Act was 
enacted and brought into force from Sep- 
tember 10, 1966, it has been given retros- 
pective effect so far as the City of Madras 
is concerned from July 1, 1963. Sec. 2(5) 
says that the date of the commencement 
of the Act means in relation to the City 
of Madras, July 1, 1953 and under Sec- 
tion 6, the market value of an urban land 
is to be determined as on that date. That 
was the date on which the Madras Urban 
Land Tax Act, 1963 came into force which 
by reason of 1957-2 Mad LJ 172. was in- 
validated. That decision was given on 
March -25, 1966. The contention is that 
retrospective effect given to the Act now 
under consideration is unreasonable. It 
is explained that during the intermediate 
years between July 1963 and September 
1966, the assessees could not have expect- 
ed such a retrospective levy t 
would have spent away the rents received 
and it would be hard to adjust their 
finances by reopening closed things for 
the back years. Also it is argued that 
even on principle, such. retrospective 
taxation is unreasonable. In any. case; 
we are told that excessive retrospective 
effect spread over more than three years 
should be struck down under Art. 19(1). 
We are by no means satisfied that these 

contentions are substantial. 


; 58. It has been repeatedly held by 

. Courts that a power to enact laws includes 
a power to make the law operate retros- 
pectively, and, this proposition must apply 
equally to fiscal laws. We recognise that 
it is seldom that retrospective taxation is 
resorted to. But it is not unusual that 
where a taxing provision 
invalid by Courts for some reason, the 
_ amending law which seeks to rectify the 
offending defect is made retrospective in 
order to plug the lacuna in taxation. We 
cannot say that it is unreasonable, for, 
tax laws have a bearing upon the budgets 
© of a State and are taken into account in 
assessing the net proceeds of revenue 
and where one of such laws is struck 
down. as invalid by Court, it will have its 
repercussion on the . budgetary position. 
Naturally, this result is sometimes avoid- 
ed by making the amending law retros- 
pective. Taxation by itself cannot be 
held to be unreasonable but at the same 
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time if the retrospective taxation is ex~ 
cessive in the sense that it reaches an 
unreasonable back period which will -seri- 
ously affect the finance.of those concern- 
ed. it will be a question whether the re-. 
trospective effect is so excessive as to 
render it per se unreasonable. On this 
aspect of the matter; we may notice the 
following -observations of the Supreme 
Court in AIR 1966 SC 764 at p. 772: 


“So, it would be idle to contend that 
merely because a taxing statute purports 


‘to operate retrospectively, the retrospec~ 


tive operation per se involves contraven- 
tion of the fundamental ‘right of the citi- 
zen taxed under Art. 19(1) (£) or (g). It 
is true that cases may conceivably occur 
where the Court may have to consider the 


question as to whether excessive retros~. ` 


pective operation prescribed by a taxing 
statute amounts to the contravention of 
the citizens’ fundamental right; and in 
dealing with such a question, the Court 
may have to take into account all the 
relevant and surrounding facts and cir~ 
cumstances in relation to the taxation.” 


The Court was there concerned with the 
proviso to Section 3(1) of the Rajasthan 
Passengers and Goods Taxation Act, 1959 
which provided for a charge of tax retros~ 
pectively during the period between May 
1, 1959 and March 8, 1961 at specific rates 
and it was held that the retrospective 
operation did not offend Art. 19(1). 


59. In the present case, we may 
reasonably assume the circumstances in 
which the Act has been given retrospec- 
tive effect from July 1, 1963. The previ- 
ous Act came into force on that date and 
until it was struck down in March 1966, 


‘under its provisions, proceedings had pre- 


sumably been taken which stood at vari- 
ous stages. Apparently in certain in- 
stances the tax had been collected. So 
far as things done and closed are concern- 
ed, when the earlier Act was in force, we 
have not heard any argument that they 
should be reopened. If the present Act 
had not-been made retrospective, that 
would certainly mean that the budgetary 
position and the receipt and expenditure 
made on the basis of the expected reve- 
nue during the period between July 1, 
1963 and September 1966 would adversely 
be affected. The State would have to 
make up the deficit resulting from the 
invalidation of the Act. In such circum- 
stances, we do not think it unreasonable 
on the part of the - Legislature to make 
the’ Act retrospective so as to cover and 
balance the public finance of that period. 
In that sense, - the retrospective ‘effect 
cannot -be considered to be excessive. On 
this view. it is unnecessary to consider 
the further question whether Art. 19(1) 
could at all be relied on by the petitioners 
for the period covered by the President’s 
Proclamation and in view of the bar 
created by Art. 358. In fact the learned 
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‘Advocate-General did not address any 
cogent arguments taking that ground for 
_ the State. 


60. We come to the last but seri- 
ous ground urged by the petition=rs, 
which in our view has force and has to 
be upheld. This relates to Section 6 of 
the Act and the attack. on it is that it 
amounts to excessive delegation whick is 
both unreasonable and arbitrary, so that 
it violates Articles 19(1) and 14. Section 6 
fs as follows: 


“For the purposes of this Act, the 
market value of any urban land shall be 
estimated to be the price which in the 
opinion of the Assistant Commissioner, or 
the Tribunal, as the case may be, such 
urban land would have fetched or fetch, 
if sold in the open market on the date of 
the commencement of this Act.” 


The Assistant Commissioner or the Tribu- 
nal is given the power under the section 
to determine the market value. In dong 
so, they can estimate the market prices. 
The estimation is left to their opinion, 
namely, what they opine to be the price 
for the urban land if sold in open marxet 
on July 1, 1963 would be the marxet 
value. ‘What the criteria they should 
apply in estimating the prices and what 
method they should adopt in the process 
of doing it, has not been stated anywhere 
in the Act. Section 6 does not indicate 
whether in ascertaining the.market price 
as on the anterior date, it could be guid- 
ed by the prices settled by Court under 
the Land Acquisition Act or on the besis 
of comparable sale deeds or awards or 
capitalised values of lands with reference 
to multiples of annual letting value or by 
statutory determination of the market 
value of particular lands by public ofi- 
cers in exercise of the powers under the 
relevant statutes as in the case of det=r- 


mination of fair rent under the provisicns - 


of the Madras Buildings (Lease and Rent 
Control} Act, 1960. Nor does the section 
indicate the methods 
determining the market value of blocks 
of lands of vast extents as well as s 

sites taken with or independent of sitta- 
tion, circumstantial advantages and draw- 
backs. The situation is more obscure in 
the case of a site on which a building 
stands which by the Explanation is made 
part of the definition of urban land uncer 
Section 2(13). A site which has been 
built upon and on which a building stands 
fs deemed to be an urban land. It will 
be hardly necessary to point out that such 
a site cannot conceivably be thought of 
having an open market. In such a case 
the land goes with the building and thy 
are together valued. Seldom will there 
be evidence in such a case on which tre 
market value of the site on which tae 
building stands can be ascertained inde- 
pendently of the building. If the land 
and the building therein are together 
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valued, again there is no indication In 
Section 6 as to how with reference to that 
value, the Officers concerned are to arrive 
at the market value of that site. The 
position is worse when the market value 
of such site falls to be determined with 
reference to an anterior date, in this case 
as on July 1, 1963, about three years be~ 
fore the time when the value is assessed. 
We do not also see how the words “if 


. sold in open market” can without a. statu« 


tory guidance be applied to a built up 
site as on a date in the earlier years. 
Obviously there can be no open market 
for such a land except perhaps in the case 
of a purchase of a site with a building 
thereon with a view to its demolition. 


‘No doubt in arriving at the market value 


of a site and building put together the 
value of the site may be roughly taken 
into account but rarely it is done on the 
basis of there being an open market for 
the site alone without the building. We 
think, therefore, that for these reasons 
arbitrariness is writ large on the face of 
Section 6 and it is also unreasonable in so 
far as it-makes such excessive delegation. 


61. Under the earlier Act, there 
were provisions which gave guidance for 
classification and determination of the 
market value of urban lands as for in- 
stance Sections 6 and 7. In exercise of 
the rule-making powers, rules were fram- 
ed under that Act of which Rule 4 related 
to determination of market value under 
Section 7(3). That rule stated that the 
market value of the land should be deter~ 
mined subject to the principles indicated 
therein. The principles included that in 
determining the market value the prices 
for which lands have been bought and 
sold in the zone or sub-zone making due 
allowances for the special features, if any, 
in any individual transaction, the rents 
fetched for the use and occupation of the 
lands in a zone or sub-zone, the principles 
generally adopted in valuing lands under 
the Land Acquisition Act, 1894 and the 
compensation awarded in recent land ac- 
quisition proceedings after deducting the 
solatium, if any, for compulsory acquisi- 
tion, should be kept in view. Some of 
these criteria were dropped by a later 
amendment of the Rule which, however, 
need not detain us. But the point is that 
the earlier Act did give some guidance at 
least in determining the market value 
which is totally absent in the present Act. 


62. We are aware that the Act 
outlines a scheme of submission of returns 
in which the assessees themselves are 
called upon to estimate the market values 
of the urban lands with which they are 
concerned which would be charged to 
tax. Where the Urban Land Tax Officers 
differ and assess on a different market 
value, remedies dre provided for the 
assessees aggrieved by way of appeal 
which will be dealt with by a Judicial 
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Officer of the status of a Subordinate 
Judge. We do not think that this in any 
way detracts from the gravamen of 
charge against Section 6, namely, sans 
sive delegation involving arbitrariness, 
and unreasonableness. The estimates 
given by the owners in their returns of 
the market values need not be accepted 
_by the Urban Land Tax Officers. They 
are empowered even in such cases, if they 
think fit, to differ from such valuation 
and estimate the market values them- 
selves in their discretion. Section 9 
enables Assistant Commissioners of Urban 
Land Tax to collect information in res- 
pect of particulars including market value 
of lands. Where no returns are filed, the 
Officers are free to assess the market 
value as they consider best without their 
being tied down to a particular principle 
of valuation. In our view, it is no satis- 
factory answer to say where the valua- 
tion is wrong or erroneous, it can be 
corrected in appeal and, therefore, the 
validity of Section 6 is not affected. This 
perspective of the matter overlooks the 
magnitude of the mischief which exces- 
sive delegation may bring about in en- 
trusting to the officers jurisdiction to 
determine the market value in their dis- 
cretion without any guidance whatever 
with reference to the matters we have 
adverted: We, therefore, hold that Sec- 
tion 6 of the Madras Urban Land Tax 
Act, 1966 offends Art. 19(1) (f) and Art. 
14 of the Constitution and strike it down 
as invalid. The validity of the rest of the 
Act is upheld. 


63. On our view of the Invalidity 
of Section 6 of the Act these petitions are 
all allowed but in the circumstances there 
will be no order as to costs in any of 
them. 


RAMAKRISHNAN, J.:— 64. I 
concur with the view of my Lord the 
Chief Justice, and my learned brothers, 
Veeraswami and Natesan, JJ., about the 
competence of the State Legislature in 
enacting Section, 5. as it stands, providing 
for the levy of Urban Land Tax at a low 
percentage of the market value. While 
agreeing also with their view about the 
invalidity of Section 6, I will append the 
following observations: 


65. Section 6 provides for the cal- 
culation of the market value of urban 
land for the purpose of the levy under 
Section 5, as the price which in the opin- 
ion of the Assistant Commissioner of 
Urban Land Tax or the Tribunal, as the 
case may be, such urban land would 
have fetched or fetch, if sold in the open 
market on the date of the commencement 
of the Act, namely, Ist July 1963, in the 
case of assessees in the City of Madras. 
Bearing in mind the definition of “urban 
land” in Section 2(13) which will include, 
in the case of a built up site, the site alone 
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dissociated from the building, it was im- 
pressed upon us that the Madras Act 12 
of 1966 has approached the problem of 
the levy of urban land tax from an entire- 
ly new angle not attempted hitherto by 
other States in India for the levy. The 
Taxation Enquiry Committee long ago, 
made suggestions for such a levy for aug- 
menting State revénues. The report of a 
Special Officer, a senior Member of the 
Board of Revenue, has also stressed the 
desirability of tapping this source of reve- 
nue bearing in mind the sudden spurt in 
the prices of urban land in the decade 
following 1960. But the Taxation En- 
quiry Committee did not outline the pro- 
cedure now found in the Act for detach- 
ing, in the case of built up sites, the land 
from the building, for the purpose of cal- 
culating the market value of the land 
and the subsequent levy of a’ percentage 
on that market value as urban land tax. 
On the other hand it recommended the 
system of assessment” on non-agricultural 
lands as it then prevailed in Bombay. 
The Bombay Act 1939 thus referred to, 
provided a tax of 10% on the annual let- 
ting value of buildings or lands, and it 
was this levy which was upheld in AIR 
1940 Bom 65. Other States, when carrying 
out the recommendations of the Taxation 
Enquiry Committee, have adopted diffe- 
rent methods for the levy. The Madhya 
Pradesh Act, Act 14 of 1964, adopted a 
much simpler method by levying a rate 
of 7 per cent on the annual letting value 
of the land or building, the levy being in 
addition to any other tax for the time 
being payable under any other enactment 
in respect of such land or building, evi- 
dently referring to Municipal or Corpo- 
ration Property Tax already in existence 
all over India including Madras City. 
The Mysore enactment of the year 1964 
provided for the levy on the basis of the 
total floorage of the building, the con- 
struction of which is completed and which 
has the floorage of 1,000 square feet or 
more. 


66. I may point out incidentally 
that. the charging provisions of the Mysore 
Act have been struck down as ultra vires 
in AIR 1965 Mys 170 as being violative of 
Articles 14 and 19 of the Constitution. 
The Madhya Pradesh enactment came up 
for consideration in AIR 1967 Madh Pra 
268. The Court held. that that Act was 
not violative of Article 14 of the Consti- 
tution; but the learned Judges declined 
to go into the question of the Act offend- 
ing Article 19 of the Constitution because 
of the proclamation of emergency. But 
so far as the Madras Act is concerned, if 
is common ground that the state of emer- 
gency has been lifted before these peti- 
tions came on for hearing and therefore 
the enactment is open to attack, on the 
basis of the provisions of the Constitu- 
tion dealing with fundamental rights in- 
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cluding Article 19. Before the State 
Legislatures in India took the clue fram 
the recommendations of the Taxation 
Enquiry Committee for levying a tax on 
urban land as a source.of State revenue, 
in practically every enactment passed in 
the different States in India, it appears 
that the uniform practice followed was 
to treat such a levy as a “rate” for muni- 
cipal or corporation purposes to be levied 
on owners or occupiers of urban pro- 
perty. The formula adopted was to levy 
a tax described as Property Tax on all 
buildings and lands. The tax was levied 
at a percentage of the annual value of zhe 


buildings and lands calculated on zhe 
actual or expected rental value. The 
Madras City Municipal Corporation Act 


provides that the aggregate property ~ax 
shall not be less than 154 per cent or 
greater than 25 per cent of the ann. al 
value, The building and the site have to 
be assessed together. The annual va'ue 
is to be calculated at the gross annual 
rent which the building and the site can 
be reasonably expected to let from month 
to month or from year to year less a 
deduction, in the case of buildings, of 10 
per cent of the portion of the annual rent 
attributable to the building alone apart 
from the site and the adjacent land oceu- 
pied as an appurtenant to the building, 
towards allowance for repairs etc. The 
proviso mentions the excepted case of a 
Government or Railway building and a 
building of a class not ordinarily let. For 
these excepted cases the annual va_ue 
shall be deemed to-be 6 per cent of the 
total of the estimated market value of ihe 
land at the time of the estimation amd 
the estimated cost of erecting the bui_d- 
ing at such time, after deducting for de- 
preciation a reasonable amount not lass 
than 10 per cent of the cost. 


67. Before examining the consti- 
tutionality of Section 6, it is necessary to 
advert for a moment to certain princip_es 
in regard to the valuation of urban land 
in populated areas for the purpose of levy 
of tax. These principles have received 
attention at the hands of economic ex- 
perts and other students of the problem 
in its broad perspective. The expression 
of views in the book on Public Finance sy 
U. K. Hicks has been quoted at length sy 
one of my learned brothers in his judg- 
ment. and it is not necessary for me to 
extract them. I will refer to the com- 
ments of another well-known authority 
on taxation and public finance G. Findlay 
Shirras. His comments are found under 
the heading “Taxation of land” in Chap- 
ter XX of the book “Science of Pubie 
Finance” Volume I, where a complete 
survey of the problem from the economic 
aspect is found. The following are rels- 
vant excerpts: 


“The taxation of unearned increment 
(on land values) may be done in one f 
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four ways. In the first place, the incre- 
ment may be taxed from a fixed date in 
the past. This method has two dis- 
advantages. Firstly, it is difficult to as- 
certain the value of land at a fixed date 
in the past. Again it is quite probable 
that the increment may have been amor- 
tised on each occasion when it changed 
hands. It would be unfair, therefore, to 
tax the present holder. The second 
method is to tax past increments accruing 
to persons at the time of purchase or ex- 
change. This is the method followed in 
many German cities. Since the beginning 
of the nineteenth century, in Frankfurt 
there has been an ad valorem tax on 
changes of ownership of real property 
irrespective of its increase in value. The 
increment tax, the wertzuwachs-steuer of 
1904, is levied in addition to this tax 
when land changes hands by purchase or 
exchange but not by inheritance. Its sale 
price is taken as a rule as proof of its 
value. This tax varies according as (1) 
the land is or is not built on; (2) the 
period since the last sale; and (3) the 
amount of increment that has accrued. 
Where the land has been built on and has 
been in the possession of the same owner 
for a minimum period of twenty years 
the increment tax is levied on the selling 
price of lands and buildings together at 
the time of the last sale. The tax rises 
with the length of the period since the 
last sale. In New York, Boston, and some 
other States in the United States site and 
building are separately valued, but the 
tax is levied on the capital value of the 
whole and not on the site value alone. 
Unbuilt land in Frankfurt which has not 
changed hands for twenty years pays a 
similar tax as in the case of land built on, 
but the rate is higher. No tax is levied 
if the owner can show that the present 
price is not higher than the previous 
price, when account is taken of the cost 
of any building made in the interval or 
where the tax would equal the amount of 
the increment. If the increase is less 
than 15 per cent no tax is levied; but in 
other instances from 2 to 25 per cent of 
the increment is taxed by the munici- 
pality, the greater the increment the high- 
er the tax. The example of Frankfurt was 
followed by Cologne, Hamburg, and other 
cities. The third method is to tax only 
future increments. This necessitates the 
valuation of land and buildings by expert 
valuers. Thus the scheme which became 
law in the United Kingdom by the Fin- 
ance Act, 1910, involved the valuation of 
11 million units of land, especially the 
site value, which meant the market value 
of land less the value of buildings and 
improvements on it. It is the practice to 
tax usually the incremental value of sites 
only, but it is not unusual to include the 
value of buildings and sites. Indeed 
much is to be said for including both, 
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The scheme of 1910 in the United King- 
dom broke down owing to complicated 
provisions. for separating the value of the 
site from the value of buildings and other 
improvements. A tax to absorb 20 per 
cent of all increase beyond 10 per cent in 
land values after 30th April 1909 was 
imposed, and was payable each time the 
property changed hands by sale or on 
death, The costs of valuation were high 
and the proceeds of the tax at first low. 
Its abandonment in 1920 cannot be said 
to have been taken after a fair trial. It 
fs, all things considered. preferable: to 
tax the increase in the value of both the 
site and building after making the neces- 


sary deductions. for improvements. On 
grounds of uncertainty and expense it is 
difficult to separate these two values, 


although their separation: is not. impossi- 





ble”. (italics mine). . : 

One is impressed by -the fact that well- 
known experts on` public finance who 
have examined the problem from the 
manner in which it has been tackled in 
different countries for a long period of 
time, have come to the conclusion that 
on the ground of uncertainty and expense 
it is difficult to separate .the site value 
from the building value, although they 


make at the same time the very cautious. 


comment that such separation is not im- 
possible. But the warning against 
attempting what is prima. facie a very 
difficult task, is plain, in these expert 
studies. . . 

68. While the question of separate 
taxation of a built up site dissociated 
from the building has posed to economists 
and students of ‘public finance such a for- 

` midable problem from the point of view 
of fixation of market values, Section 6 of 
the impugned Act has dealt with it, by 
what appears to me, to be a method of 
complete over-simplification, | without 
making any attempt which we -can dis- 
cover either in the section itself, or any- 
where else in the statute or in the rules 
to tackle the problem in the true. per- 
spective of its formidable difficulties and 
after taking into account its impact upon 
the assessees. i ‘ 

69. No doubt, the method of pro- 
viding for an estimate of the market price 
of a property to be arrived at on the basis 
of the opinion of the assessing officer, 
which is the sole test provided in Section 
6 of the Act is found in certain other taxa- 
‘tion laws in this country. Thus, in Sec- 


tion 7. of the Wealth Tax Act of 1957. 


there is a provision for making an esti- 
mate of the value of any asset -as the 
value which in the opinion of the Wealth 
Tax Officer it would fetch if sold in the 
open market on the valuation date. But 
this section at the same time provides for 
rules to be made in that behalf. That 
clearly implies that though this section 
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gives power to the assessing officer to 
make an estimate of the market value of . 
assets it is not to be an arbitrary or un= 
guided opinion; there is -provision for 
statutory rules either framed or to be 
framed for his guidance for the purpose. 
In regard to the Wealth Tax Act, our 
attention was drawn to a circular issued 
by the Central Board of Revenue, CBR, 
No. 3-W.T. of 1967 dated 28-9-1967:-— 


“Land and -Buildings: The value of 
lands and buildings should be estimated ° 
with due regard to the nature, size and 
locality of the property. the amenities 
available and the price prevailing for 
Similar assets in the same locality or in 
the neighbourhood of that locality. Where 
the value is not easily ascertainable in 
this manner, the Wealth Tax Officer. may 
adopt the capital value of the property 
determined by the appropriate authority 
in the latest assessment for purposes of 
Property taxation, under the laws and 
regulations relating to municipalities and 
municipal corporations. However, where 
the municipal valuation is prima facie too 
low. having in view the rents actually 
received, or where an assessment of capi- 
tal value is not made by a Municipality, 
or’ the property is located in.. an area 
where there is no municipality, the Wealth 
Tax Officer may estimate the reasonable 
annual value of the property and deter- 
mine its capital value at a multiple, say, 
20 times, of such annual value.” 


The point to note is that when confronted 
with the difficulties of ascertaining the 
market value of a built up property, the 
assessing officer under the Wealth Tax 
Act is given a specific discretion by a cir- 
cular to capitalise it from rental values, 
a method which can be considered as a 
safe one, as it avoids the uncertainty and 
also the difficulty of obtaining actual site 
values in densely built up-areas in a big 
city. As far as we are aware, it is this 
circular that is being followed by the tax- 
ing authorities administering the Wealth 
Tax Act. Further, that Act does not pose 
the problem to the assessing authority of 
separating land value from the composite 
value of land and building. In the Land 
Acquisition Act, Section 11 provides for 
the Collector, ie. the land acquisition 
officer in his award to fix an amount of 
compensation which in his opinion should 
be allowed for the land. The point to 
remember in connection with the Land 
Acquisition Act is that in effect the com- 
pensation fixed by the land acquisition 
officer in his award is really an offer, and 
the person whose land is acquired is given 
the right to decline the offer and get a 
reference made to the civil Court under 
Section 18, and thereafter the civil Court 
takes full evidence and under Section 23 
fixes the market value of the land as on 
the date of the publication of the notifi- 


cation under Section 4(1) of the Act. The . 
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decision of the Court on the market velue 
is thus arrived at after a judicial consi- 
deration of all the relevant circumstan-es. 
Therefore, the provisions in Section 11 of 
the Land Acquisition Act for fixing the 
amount of compensation in an awa 

according to the opinion of the acquiring 
officer and a similar . provision in the 
Wealth Tax Act cannot serve as prece~ 


dent for sustaining the provision in £ec-. 


tiori 6 of the impugned Act for fixing the 
market value of a building site dissocat- 
ed from the building, on the subjective 
opinion of the Assistant Commissioner, 
without the safeguard to the ‘assessee of 
a further judicial decision by a Court of 
law as in the Land Acquisition Act. No 
doubt there is a provision in the impugn- 
ed Act for an appeal to a Tribunal and 
the Tribunal has to be manned by a jrdi- 
cial officer not below the rank of a Sub- 
ordinate Judge. -But the Tribunal so con- 
stituted is not the same as a Court of law. 
The Tribunal is a creation of the Act and 
has to function within the four corners 
of the Act. When there are no guiding 
lines in the Act or in the Rules under zhe 


Act for the purpose of fixing the mar«<et © 


value of a built up urban land, whatever 
handicaps attach to the Assistant Ccm- 
missioner in making a subjective estimate 
of the market value, by reason of che 
lacunae in the provisions of the Act, 
will also attach to the decision of zhe 
Tribunal. 


70. -Before parting with the Lend 
Acquisition Act. it is also necessary to 
bear in mind the fact that though S2c- 
tion 11 reads as if the acquiring officer 
has a full discretion in the matter of 
arriving at the valuation of the land to 
be acquired by a purely subjective pro- 
cess, in practice, he invariably follows 
certain important instructions in the Land 
Acquisition Manual as applied to the State 
of Madras. These instructions embody 
a set of principles which the acquirmg 
officers are required to follow, and they 
may be referred to, if not as authorty 
having the force of law binding on a civil 
Court, at least as laying down valuable 
principles culled by practical - experier.ce 
in the course of working of the Land 
Acquisition Act over a long period of 
years. They also embody principles leid 
down in several High Court decisions. In 
Chapter XIV of the said Manual uncer 
the heading “Buildings” we find the fol- 
lowing observations:— 


“It is a fallacy to value land and 
building separately, and take the to-al 
as the value of both. The property must 
be valued according to what it is worth 
in the market, and not according to wkat 
it cost. The market value of the property 
must be fixed on the basis of the ret 
rental value of the whole property. Tae 
building cannot be separated from tne 
land for it will be impossible to say what 
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proportion of rent is to be fixed on the 
building and what proportion on the land. 
When a property consisting of a building 
surrounded by 8ł acres of garden land 
had been let as a whole block for several 
years before the acquisition of it by the 
Government and the lower Court award- 
ed 20 times the net annual rental (deduct- 
ing municipal taxes, revenue charges and 
cost of repairs) as compensation. to the 
owner, the Madras High Court held that 
it was a reasonable price and that it was 
not a proper method to value the land 
and building separately as independent 
items and award the aggregate value as 
compensation.. 


2. There is no objection to giving 
surplus land a valuation, but it must be 
really surplus land, separatable from the 
building and its compound. 

3. The market value of a building 
with its site is arrived at by capitalising 
the average annual letting value. From 
the gross rent obtainable for the building 
the following deductions should be made: 
(i) Taxes and land revenue charges which 
the owner has to pay and (ii) the annual 
cost of ordinary repairs, which the Mad- 
ras High Court fixed in one case ata 
month’s rate. In the case of buildings 
which are in reasonable good condition, 
the resulting net annual rent should be 
capitalised at a certain number of years’ 
purchase which must depend on the rate 
of interest which gilt edged securities will 
yield in the money market. . For this pur- 
pose, the rate should be taken as the 
average yield on long-term securities at 
the time having a currency of, say 30-35 
years are not available for the purpose of 
calculation, the average yield of medium 
term securities having a currency at that 
time of, say, 15-20 years should be taken 
as the basis with an addition of one per 
cent to such yield to work out the rate 
for a long-term security.” 


From the above it would appear that 
when a - building-cum-site, is acquired 
under the Land Acquisition Act, the 
acquiring officer is permitted to adopt as 
a proper method the capitalised value of 
the rental for the purpose of fixing the 
market value of building-cum-site. He is 
warned that it is fallacious to value land 
and building separately. He is also tcld 
that if the value of a building alone has 
to be fixed apart from the site in special 
cases, value on the -basis of the original 
cost of construction can be adopted if 
there has been no sale in the neighbour- 
hood of similar buildings or if the build- 
ing in question has never been let out; 
only in such a case is he permitted to 
obtain an estimate of the cost of the 
building from the Public Works Depart- 
ment. At the same time there is a cau- 
tion that such estimate may be taken as 
a guide though not the sole determining 
factor in arriving at the market value. 
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71. The methcd referred to above 
for the valuation of buildings is often 
known as the contractor’s method. That 
method came for consideration in a Privy 
Council decision reported in (1939) 2 
Mad LJ 722 = (AIR 1939 PC 235). The 
Privy Council observed that where the 
_ subject to be valued for the purpose of 

Jand acquisition is a building. apart from 
its site, the principle of fixing its value 
by ascertaining the ‘cost of reproducing 
the building and then allowing for depre- 
ciation and cost of the repairs required 
apart from depreciation, was a recognised 
method of valuation for the purpose of 
compensation. But it is stressed by learn- 
ed counsel Thiru. V. K. T. Chari appear- 
ing for the petitioners in some of these 
writ petitions, that the contractor’s 
method has been utilised only for the 
determination of the value of a building 
when the building alone has to be valued 
for payment of compensation apart from 
the site. In such circumstances, in the 
very nature of things. it will be impossi- 
ble to get data of sales for a building of 
similar description and with similar ad- 
vantages. ‘The learned counsel points out 
that the situation will be entirely diffe- 
rent where after the value of building 
plus site is ascertained from a sale deed, 
the contractor’s method is used for sepa- 
rating the value of the building for arriv- 
ing at the value of the site. According,to 
him, it will be a reversal of the situation 
for which the contractor’s method is re- 
cognised as a permissible method in the 
Privy Council decision cited above. This 
argument finds support in the view ex- 
pressed in the Land Acquisition Manual 
extracted above, that the contractor’s 
method should be resorted to only if in 
certain special cases, the value of the 
building alone has to be determined apart 
from the site; but when from the value 
of land-cum-building, the building value 
under the contractor’s method, is deduct- 
ed for arriving at the value of the site, 
the method will suffer from the fallacy 
of valuing the land and building sepa- 
rately in the case of valuing built up 
land, where the normal rule is to value 
it as a whole. 


12. Again, in the Madras Act 18 of 
1960. Madras Buildings (Lease and Rent 
Control) Act, there is a provision in Sec- 
tion 4 for fixation of fair rent of a build- 
ing plus its appurtenant site. Section 4 
outlines a method for determining the 
fair rent on the basis of 6 per cent per 
annum of the total cost. The statute it- 
self has laid down precise directions for 
determining the market value of the site 
and then adding thereto the cost of-con- 
struction of the building according to the 
prescribed rates; less depreciation. For 
. the purpose of valuing the building, the 
statute has provided for different classi- 
fications. No doubt, the market value of 
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the site enters into such determination, 
and no clue is given as to how the market 
value has to be ascertained after the site 
has been built upon. But in the case of 
a determination of fair rent under the 
Madras Buildings (Lease and Rent Con- 
trol) Act (Madras Act 18 of 1960), in addi- 
tion to the detailed procedure given in 
the Act and in the rules, there is provi- 
sion for the dispute being referred to a ` 
Rent Controller with right of appeal and 
revision before a hierarchy of higher Tri- 
bunals where all issues regarding valua- 
tion can be canvassed. The detailed pro- 
cedure for the determination of a value 
of a building in the Madras Buildings 
(Lease and Rent Control) Act, indicates 
the difficulty of the problem of ascertain- 
ing urban land values especially when 
the land is a built up one, and the con- 
sequent necessity for statutory. guidance 
for making the appraisal, with judicial 
control by a Court of law. 


73. In this connection, it has to be 
noticed that the Special Officer, whose 
report led to the framing of the Act for 
the first time in, 1963, was aware of the 
difficulties inherent in the problem. He 
gave statistics to show that in the Madras 
City out of the total area of 48.74 sq. 
miles, 19.36 sq. miles were added in 1947, 
that 11,650 acres are occupied by resi- 
dential buildings, 610 acres by buildings 
for commercial purposes, 970 acres by 
industrial undertakings and the rest by 
public buildings, roads, waterways, etc. 
He made the significant remark that a 
major portion of the City is thickly built 
up, but there are vacant lands in areas 
north of Erukkancheri High Road and 
west of the metre gauge section of the 
Southern Railway. .The petitioners have 
filed before us a tabular statement, from 
the figures obtained from the Corporation 
of Madras, which show that in 1964-65 
the total number of buildings assessed in 
Madras City were 1,01,055, that vacant 
lands (subject-matter of the assessment 
to Property Tax) were only 3,918 (9) and 
the two figures made up the total of 
1,04,974 assessees to Property Tax. This 
would show that only about 3 to 4 per 
cent of the total represents vacant sites, 
and that nearly 97 per cent are built up 
sites. The Special Officer in his report 
gave an outline for the procedure to be 
adopted for working out the Urban Land 
Tax for Madras City. -He adumbrated 
the scheme of dividing the City into zones 
and sub-zones depending upon the market 
value and suggested the adoption of a 
uniform market value for lands in each 
sub-zone. At the same time he made the 
comment that while the scheme (of zones 
and sub-zones) was attractive. it was diffi- 
cult to work out a table for the lands 
in each zone, that there were a certain 
number of unprecdictable factors in the 
matter of the market value of the sites, 
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and that they did not lend themselves to 
be reduced to a formula. Then he gave 
directions for investigation and the drew- 
ing up of a schedule of market values of 
sites, according to zones and sub-zor-.2s. 
He also added the comment that no hard 
and fast rule could be laid down and tzat 
the land values would have to be det=r- 
mined to some extent in an ad hoc man- 
ner. The problem therefore cleacly 
bristled with difficulties. The Zo7zal 
scheme suggested by the Special Offier 
was embodied in the main portion of 71e 
Urban Land Tax Act of 1963, and in “ne 
rules framed thereunder. One of vie 
rules thus framed included originally a 
direction for taking into account the vaie 
determined for the site by the authorities 
in land acquisition proceedings, but tèis 
was altered subsequently to the vaque 
awarded by Courts, giving rise to ~ne 
comment by Thiru. Chari that wile 
the usually higher estimates by Courts 
for the value of land would work in 
favour of the owners receiving compen=- 
tion, it would work adversely from 7ne 
point of view of urban land tax assess- 
ment, whereas the lower amounts fis 2d 
by the Land Acquisition Officer in awards 
would work in favour of urban land tax 
assessees. A Bench of this Court const- 
ing of two of us struck down the prirei- 
ple of valuation in the 1963 Act based en 
the Zonal system as discriminatory as 
well as vague and ambiguous, vide deci- 
sion reported in (1966) 2 Mad LJ 172. 
Thus, the valuation on the basis of the 
zonal system has now gone completely 
out of the picture. But in the amenced 
enactment, which emerged in 1966, wh:ch 
is the Act now impugned before us, while 
the zonal system of valuation has been 
entirely left out, no guiding lines heve 
been substituted in its place, and fhe 
valuation has to depend upon the subje:- 
tive opinion of two authorities, the Ass- 
tant Commissioner in the first instar.ze 
and the Appellate Tribunal in the second 
instance, the decision arrived at by them 
being declared to be final. 


TÅ. It was stressed on us by fhe 
petitioners’ learned counsel in the course 
of the arguments that the urban land tex 
assessee faced with this method of asses- 
ment suffers from several disadvantages, 
namely,— 


(1) for the building-cum-land, ke 
pays property tax to the Corporatizen 
which is often as high as 30 per cent f 
the annual rental value and he pays urben 
land tax for the land portion alone =n 
the basis of the market value determired 
by the Assistant Commissioner; 


(2) Though at the present moment 
the urban land tax is only 0.4 per cent 
of the market value, if the stand tak=n 
by thet learned Advocate-General on ke- 
half of the Government that there is xo 
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intention to prescribe an upper ceiling to 
the percentage in terms of annual yield, 
or rental value and that the Government, 
as advised at present, intend to treat the 
levy as a levy on capital and not on 
rental value, it may be easy to visualise 
a stage where the percentage may get 
increased. It is necessary to stress in this 
connection that Section 13 of the impugn- 
ed Act makes the determination once 
made. valid for 10 years with a further 
period for its validity not exceeding 10 
years at the discretion of the Government. 
If at any particular phase of the working 
of the Act the rates are increased to say 
5 per cent of the capital value, then after 
the lapse of 20 years the entire capital 
value of the land would be depleted by 
the taxation. But the owner who occu- 
pies the building will continue to pay 
urban land tax even though the corpus 
of the tax, namely, the land. has been 
exhausted by the levy. It was the likeli- 
hood of such oppressive increase of the 
burden ensuing to the assessee that dur- 
ing arguments we repeatedly asked the 
learned Advocate-General to state in pre- 
cise terms as to whether there was any 
upper limit or ceiling in contemplation 
for the levy such as a percentage of the 
annual vield or rental value. But we 
were told that no such upper limit or 
ceiling would be conceded on the part 
of the State. 


(3) An argument was put forward 
that the assessee himself could submit a 
return under Section 7, giving the amount, 
which, in his opinion, will be the proper 
market value of the urban land, and at 
the enquiry under Section 10 of the Act, 
the assessee has the right to adduce evi- 
dence regarding the market value of the 
urban land. It was urged that these pro- 
visions of the Act would give the assessee 
a very fair opportunity of putting for- 
ward his case and adducing adequate 
evidence, in support of his valuation of 
the site. While the above argument at 
first blush seems plausible, a little fur- 
ther reflection will show that in the case 
of entirely built up sites in crowded parts 
of the City like George Town or Tripli- 
cane and those in parts of the City where 
houses are built wall to wall abutting 
long streets, an assessee who owns a build- 
ing built several years ago. will be in 
no position to supply data for the value 
of the land on an anterior date like 1963 
mentioned in. the Act. If there is a recent 
sale of a building with its site somewhere 
in his neighbourhood, all that he can give 
is information about the value of build- 
ing-cum-site. He may not be in a posi- 
tion to engage a contractor for valuing 
the building covered by the sale of the 
property of a resident in some other street 
or locality who will be an utter stranger 
to him; further there are no guide lines 
provided either in the Act or in the Rules 


404 Mad. ([Prs. 74-77] 


as to how the contractor’s method has to 
be applied for valuing such a building 
in contrast with the rules found in the 
Madras Buildings (Lease and Rent Con- 
trol) Act. We may also recall the warn- 
ing given in the Land Acquisition Manual 
about the fallacy in valuing land and 
building separately for the purpose of 
dissociating the site value from the com- 
posite value of land and building. The 
learned Advocate-General said that the 
Board of Revenue has issued a set of ad- 
ministrative instructions to the Assistant 
Commissioner for his guidance in making 
valuation. We wish to point out that in 
a quasi-judicial decision which the Assis- 
tant Commissioner has to arrive at in 
these cases, such instructions will be im- 
proper and out of place. - The assessees 

also be entirely in the dark as to the 
nature of these instructions and how they 
affected the decision of the Assistant 
Commissioner. It appears therefore that 
the protection afforded to the assessee by 
way of filing a return and by way of 
adducing evidence to support the market 
value in the return will prove illusory in 
the cases of most of the assessees who 
own built up houses, and particularly 
those living in the most crowded parts of 
the City. 


75. We were supplied with ex- 
tracts of the computation of assessment, 
made in some of the writ petitions out of 
those that came before us for considera- 
tion. The significant point to note from 
these extracts is that in several cases 
where the existing Property Tax, and the 
proposed Urban Land Tax are taken to- 
gether, the burden thrown on the asses- 
sees is found to be oppressive; it ‘also 
shows such a wide range of variation in 
the incidence that it is difficult to resist 
the impression that the burden of this tax 
as levied under Section 6, falls unevenly 
on assessees. It may be called to mind 
also at this stage that the uneven impact 
of the levy was one of the main grounds 
on which this Court struck down the pro- 
cedural sections in the 1963 Act which 
prescribed the zonal method for estimat- 
ing the land value when the matter came 
before a Bench on an earlier occasion in 
(1966) 2 Mad LJ 172. The Bench held 
that by reason of the unequal burden, 
Article 14 of the Constitution was violat- 
ed. The same vice continues in the pre- 
sent scheme of valuation under Section 6 
of the impugned Act. 


76. This point can be illustrated 
by the figures supplied to us from the 
several individual assessments in the writ 
petitions before us. In Writ Petition No. 
3683 of 1967 (a house in D’sylva Road, 
Mylapore, standing on 29.3 grounds occu- 
pied by the Managing Director of Messrs. 
Sundaram Motors Private Limited) the 
property tax plus urban land tax work out 
to a ratio of 62.5 per cent of the annual 
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value. In Writ Petition No. 3823 of 1967 
{a house in Luz Church Road, Mylapore, 
standing on a plot of 70 grounds 630 sq. 
ft.) the ratio is 45 per cent. In Writ Peti- 
tion No. 3552 of 1967 (a house in Rasappa 
Chetty Street in George Town standing 
on an area of 1594.sq. ft.) the property 
tax as well as the urban land tax gives 
a ratio of 39 per cent of the annual value. 
In Writ Petition No. 3453 of 1967 .for' a 
house standing on 1 ground 1547 sa. ft., 
in Mint Street, the two taxes represent a 
ratio of 33 per cent of the annual value, 
In Writ Petition No. 3456 of 1967 for a 
house on 2 grounds 2135 sq. ft., in Eldams 
Road the ratio is 41 per cent. There is a 
curious case of a building occupied by 
Amalgamations (Private) Limited in Ed- 
ward Elliots Road, Madras, the area on 
which the building stands is 2 cawnies 23 
grounds 1644 ‘sq. ft.; in this case the land 
tax and the property tax represent a ratio 
of 91 per cent of the. annual value No 
doubt in some of these cases a large ex- 
tent of appurtenant land surrounds the 
building. The Corporation, for comput- 
ing the annual value, takes mainly the 
rental of the building which plays the 
most important part in the computation 
of the annual value. But for the purpose 
of urban land tax the large area of the 
compound comes in for a much larger 
share in the valuation.. But it is pointed 
out by Mr. Chari, that this makes no 
difference to the burden on the owner 
because the Madras Buildings (Lease and 
Rent Control) Act in force in the City, 
prevents him from enhancing the rent or’ . 
evicting the tenant from the surplus area 
of the land. Therefore, though the 
owner is in possession of a large area of 
land whose values have increased, he is 
not in a position to realise the benefit of 
these large values, and continues to get 


_ rents limited by the provisions of the 


Madras Buildings (Lease and Rent Con- 
trol) Act and is also subject to other 


‘restrictions about eviction and so on. He 


will not also be able to get the full bene- 
fit of the increased value of the land even 
by a sale, unless he is able to 
vacant possession to the vendee, 
will constitute a separate problem involv- 
ing often protracted litigation if the 
tenant is unwilling to vacate. 


77. What I have outlined above fs 
intended for bringing into focus the pecu-, 
liar difficulties inherent in the problem of 
estimating urban land value, where, as in 
most parts of the Madras City, land has 
been built up several years ago, under 
the present method outlined in Section 6 
of the Act to dissociate the land from the 
building, and leave the question of deter- 
mination of the market value of the land 
to the unfettered discretion of the autho- 
rities appointed under the Act, without 
the provision of guide lines expressed in 
the Act or in the Rules, and without any 
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provision for resort to a civil Cour: for 
correcting the erroneous determination 
based on a subjective valuation, unlik= in 
the case of the Land Acquisition Ac. I 
have already referred to the problem of 
site valuation as one which bristles with 
enormous difficulties in the case of Luilt- 
up sites and how classical economists, 
dealing with the science of~public finance, 
have repeatedly stressed the formicable 
nature of the problem involved. 


78. The learned Advocate-Gensral 
invited us to give our suggestions for 
evolving proper principles of valuetion, 
which the authorities would implemer= by 
amendments to the Act and framing of 
rules if necessary. But what I zave 
already stressed earlier in this judgment 
is sufficient to show the difficulties wich 
such an attempt would involve. The =ffi- 
culties perhaps could be dealt with if 
there is a preliminary scientific study by 
an expert committee, of the entire scope 
of the problem including the prodem 
of determination of site values and the 
problem of how to avoid uneven imvact 
of the burden on the assessees. After 
such a study, concrete principles could 
perhaps be formulated, whether for the 
purpose of amending the Act or for fam- 
ing rules. In such a state of affair=, it 
will be beyond the jurisdiction of this 
Court to make any concrete suggestions in 
this regard, 


79. I am of the opinion that the 
‘Madras Urban Land Tax Act of 1963 fiil- 
ed to reach a proper solution of this pro- 
blem when it enacted the zonal system for 
determination of the market value, aGopt~ 
ing the suggestions in the Special Offi- 
cer’s report. That procedure for valua- 
tion was found by the Bench of this Court 
to be discriminatory, and also oppressive 
on the assessee because of its vagueress 
and ambiguity. It appears to me mbat 
the 1966 Act by enacting Section 6 errs 
-by going to the opposite extreme, when it 
deliberately omits all guiding princimles 
for valuation and leaves the entire qes- 
tion to the unfettered and arbitrary dis~ 
cretion of two authorities constituted 
under the Act by an over-simplificatio— of 
the problem. Section 6, in my judgment, 
suffers from the grave defect of arbitrary 
and excessive delegation of power, lead- 
ing to the consequence that the asses=es 
are likely to be deprived of their pro- 
perty, by an arbitrary decision of che 
assessing officer without proper guid_ng 
lines. Such a provision offends Arficle 
19 of the Constitution. It is also disri- 
minatory because of the variable irci- 
dence. of the burden of the assessm=2nt 
from assessee to assessee, attracting -he 
bar of Article 14 of the Constitution. 


KAILASAM, J.:— 80. These bezch 
ef writ petitions challenge the validity 
ef the Madras Urban Land Tax Act, 1966 
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(Act No. 12 of 1966). The petitioner in 
W. P. No. 2835/67 is the owner of land 
and building bearing R. S. No. 3147 
known as ‘Claybrooke’, municipal door 
No. 30, Kilpauk Garden Road, Madras-10, 
consisting of an acre of eighty grounds 
with two buildings, garages and two out- 
houses in a portion of the said land. The 
land along with the buildings had been 
let out from 1946 on a monthly rent of 
Rs. 500/-. The annual letting value as 
determined by the Corporation of Madras 
and the 
property tax fixed by the Corporation is 
Rs. 1,400/- per annum. The Assistant 
Commissioner of Urban Land Tax issued 
a notice to the petitioner on 15-9-67 pro- 
posing to fix the market value of the suit 
urban land at Rs. 13,000/- per ground, 
and levying a tax of Rs. 4,160/- per 
annum, called upon the petitioner to 
state his objections. It is submitted by 
the petitioner that the notice issued by’ 
the first respondent ex facie proposes to 
fix an unreasonably high market value, 
ignoring the well-established principles of 
law applicable in the matter of fixing the 
market value of land. The levy is 
challenged on various grounds which will 
be referred to in due course. 


, 81, The Madras Urban Land Tax 
Act, 1963 (Madras Act XXXIV of 1963) 
came into force in the City of Madras on 
the ist day of July 1963. In the state- 
ment of objects and reasons for the intro- 
duction of the Madras Act XXXIV of 
1963, it was stated that the Taxation En- 
quiry Commission and the Planning Com~ 
mission were suggesting the need to im- 
pose a suitable levy on lands put to non= 
agricultural use in urban areas. The 
Government after examining the report of 
the Special Officer decided to levy a levy 
on urban land on the basis of the market 
value of the land, at the rate of 0.3 per 
centum of such market value. Section 3 
of Act XXXIV of 1963, which will be 
referred to as the old Act, provided that 
there shall be levied and collected for 
every fasli year commencing from the 
date of the commencement of this Act, a 
tax on urban land from every owner of 
urban land at the rate of 0.4 per centum 
of the average market value of the urban 
land in a sub-zone as determined under 
sub-section (2) of Section 7. Section 7 
provided for the determination of the 
highest and the lowest market value of 
the urban land in a zone. For determin- 
ing the average market value, it was pro- 
vided that the Assistant Commissioner 
shall have regard to the matters specified 
in clauses (a) to (e) of sub-section (2) of 
Section 6, namely, 

(a) the locality in which the ` urban 
land is situated; 

(b) the predominant use to which the 
urban land is put, that is to say. indus~ 
trial, commercial or residential; 
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: (c) accessibility or proximity to mar- 
ket, dispensary, hospital, railway station, 
educational institution, or Government 
offices; : 

(d) availability of civic amenities like 
water supply, drainage and lighting; and 
(e) such other matters as may be pres- 
cribed. f 


Rule 4 of the Madras Urban Land Tax 
Rules, 1963, provides that in determining 
the market value of the land, the Assis- 
tant Commissioner shall, in addition to 
the matters specizied in clauses (a) to (d) 
of sub-section (2) of Section 6, have 
regard to—— 

(a) the prices for which lands have 
been bought and sold in the zone or sub- 
zone making due allowances for the spe- 
cial features, if any, in, any individual 
transaction; : 

(b) the rents fetched for the use and 
occupation of the lands in the zone or 
sub-zone; 

(c) the principles generally adopted 
in valuing Jands under the Land Acquisi- 
eon Act, 1894 (Central Act I of 1894); 
an 


(d) the compensation awarded in 
recent land acquisition proceedings after 
deducting the solatium, if any, for com- 
pulsory acquisition. 

The validity of the Act (Act 34 of 1963) 
was questioned and a Bench of this Court 
in (1966) 2 Mad LJ 172 held (1) that the 
Act fell under Schedule VII, List H, 
Entry’ 49, and was within the legislative 
-competence of this State; and (2) that it 
was permissible for the State to levy a 
tax for State purposes (contrasted with a 
power to tax for municipal purposes). 
But the Act was struck down as violating 
Article 14 of the Constitution of India 
because the tax under the charging sec- 
tion (Section 3) of the Act is levied on an 


urban land not on the actual market value’ 


of such urban land, but on the average 
value of lands in a locality known as sub- 
zone. The impugned Act (Act 12 of 1966) 
was passed by the Government after exa- 
mining the judgment of this Court in 
1966. In the new Act, the provision 
relating to fixation of average market 
value in the sub-zone was done away 
with. Instead, Section 5 of the new Act 
provides that there shall be levied and 
collected for every fasli year commencing 
from the date of the commencement of 
the Act, a tax on each urban land from 
the owner of such urban land at the rate 
of 0.4 per centum of the market value of 
such urban land. Section 6 provides that 
the market value of any urban land shall 
be estimated to be the price which in the 
opinion of the Assistant Commissioner, or 
the Tribunal, as the case may be, such 
urban land would have fetched or fetch, 
if sold in the open market on the date of 
the commencement of the Act. By Sec- 


tion 7, every owner of urban land liable 
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to pay urban land tax is required to sub- 
mit a return in respect of each urban 
land giving particulars as to (a) the name 
of the owner of the urban land, (b) the 
extent of the urban land, (c) the name of 
the division or ward and of the street, 
survey number and sub-division number 
of the urban land and other particulars 
of such urban land; and (d) the amount 
which in the opinion of the owner is the 
market value of the urban land. Section- 
9 of the new Act empowers the Assistant 
Commissioner to obtain the necessary in- 
formation, if the owner of the urban land 
fails to furnish. a return as required under 
Section 7. Under Section 10, the Assis- 
tant Commissioner is required to examine 
the return furnished by the owner, and 
after making such enquiries, if he is satis- 
fied that the particulars mentioned in the 
return are correct and complete, he shall 
determine the market value and the 
amount of urban land tax payable in res- 
pect of such urban land. If he is not 
satisfied that the particulars mentioned 
in the return are correct and complete, 
he shall serve a notice on the owner 
either to attend in person at his office, 
or to produce any evidence on which the 
owner may rely in support of his return, 
Under Section 10, the Assistant Commis- 
sioner is empowered to determine the 
market value of the urban land, after 
hearing such evidence as the owner may 
produce and such other evidence as the 
Assistant Commissioner may require to be 
produced. If the owner failed to atten 
and failed to produce evidence, the Assis- 
tant Commissioner will determine the 
market value on the basis of the enquiry 
made by him. Section 11 prescribes the 
procedure ‘for assessing the tax when the 
owner fails to furnish a return. Section 
20 provides an appeal to the Tribunal 
against the orders of the Assistant Com- 
missioner. The amount of urban land 
tax thus determined is to be in force for 
a period of ten years from the lst July 
of the fasli year in which the urban land 
tax is so determined, and for a further 
period not exceeding ten years as the 
Government may direct. The tax is levi- 
able with retrospective effect from dst 
day of July 1963. - à 


82. The validity of the new Act 
(Madras Act 12 of 1966) is challenged on 
various grounds, which may be summa- 


rised as follows:— 


(1) The tax falls under Schedule VI, 
Item I, Entry 86, as it is based on capital 
value; and not under Item II, Entry 49, 
and therefore it is not within the compe- 
tence of the State Government. `’ - 


(2) The right to tax on capital value 
is open only under Entry 86 and Entry 87 
of Item I. and that method of valuation 
is not open regarding any other entry in 
List I. or List II, except Entry 48 which 
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specifically mentions a duty on canital 
value. 

(3) As the present tax is only on ‘and 
and not on land and building, the tax 
would not fall under List II, Item 46. 

(4) The power of the State Govern- 
ment to tax either on Entry 49 lands and 
buildings or Entry 45 land revenue can 
only be based on the share of the produce 
and must be related to the actual or im- 
puted income. 

(5) Under List II, Entry 49, the State 
cannot tax except for municipal Vur- 
poses. : 

(6) The Act does not provide mechi- 
nery or guidelines for determination _of 
the market value and therefore violetive 
of Articles 19 and 14 of the Constitction 
of India. 

(7) The Act imposes unreasonable 
restrictions on the right to acquire, nold 
and dispose of property. 

83. List I, Entry 86, Seventh 
Schedule is in the following terms:— 


Taxes on the capital value of the 
assets, exclusive of agricultural Jand, of 
individuals and companies; taxes on the 
capital of companies. List I, Entry 49 
is taxes on lands and buildings. Ar-zicle 
246 of the Constitution of India provides 
that Parliament has exclusive power to 
make laws with respect to any of the 
matters enumerated in List I in the 
Seventh Schedule and the Parliament 
and the Legislature of any State have 
power to make laws with respect to any 
of the matters enumerated in List III, 
and subject to clauses (1) and (2), the 
Legislature of any State has exclusive 
power to make laws for such State or any 
part thereof with respect to any of the 
matters enumerated in List II in the 
Seventh Schedule. The words “with res- 
pect to” occurring in Article 246 of the 
Constitution of India are expressed in 
very wide terms. The rule of interpreta- 
tion of words in the Constitution confer- 
ring legislative power is that such words 
should be read in their ordinary, natural 
and grammatical meaning, and the most 
liberal construction should be put upon 
the words so that they may have effect in 
their widest amplitude. In AIR 1962 SC 
1563, the Supreme Court reiterated the 
view expressed by it in Navinchardra 
Mafatlal, Bombay v. Commr. of Income- 
Tax, AIR 1955 SC 58 and AIR 1941 FC 16 
and stated the position as follows:—(at 
page 1568): 

“It is an elementary cardinal rule of 
interpretation that the words used in the 
Constitution which confer legislacsive 
power must receive the most liberal con- 
struction and if they are words of wide 
amplitude, they must be interpreted so 
as to give effect to that amplitude. It 
would be out of place to put a narrow or 
restricted construction on words of wide 
amplitude in a Constitution. A gen=ral 
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word used in an entry like the present 
one must be construed to exten to all 
ancillary or subsidiary matters which can 
fairly and reasonably be held to be in- 
cluded in it.” 


But the rule of interpretation as to liberal 
construction is subject to certain excep- 
tions. The Courts have given a restricted 
meaning to words when it was found to 
be necessary to avoid conflict between 
two entries. In 1939 FCR 18 = (AIR 1939 
FC 1), the Federal Court held that the 
expression “duty of excise’ was wide 
enough to include a tax on the sale of 
goods, but as power was expressly given 
to the Provincial Legislatures to impose 
such a tex, the expression “duty of 
excise” should be given a restricted mean- 
ing as a duty on the manufacture or pro- 
duction of goods. In 1959 SCR 379 = 
(AIR 1958 SC 560) it was held that the 
expression “sale of goods” was a term of 
well recognised: legal import in the gene- 
ral law relating to the sale of goods and 
in the legislative practice relating to that 
topic and must be interpreted as having 
the same meaning as in the Sale of Goods 
Act, 1930. The principle that a liberal 
construction must be put on the legisla- 
tive power is understood to carry with it 
all ancillary and subsidiary powers in 
aid of the main topic of legislation, and 
for the purpose of preventing evasion and 
to provide for punishment for breach of 
the provisions of law. In cases of con- 
flict. the doctrine of pith and substance is 
applied. In 1940 FCR 188 = (AIR 1941 
FC 47), the Federal Court held that the 
Madras Agriculturists Relief Act, 1938 
was not in pith and substance a law with 
respect to negotiable instruments or pro- 
missory notes, and the fact that the debts 
were in practice evidenced by negotiable 
instruments or promissory notes was an 
accidental circumstance which could not 
affect the validity of the enactment. 


84. Reading Entry 49, List IT in 
the Seventh Schedule, taxes on lands and 
buildings, in its ordinary, natural and 
prammatical meaning and giving it a libe- 
ral construction. it would include taxes 
both on income and the value of the land 
and building. The contention on behalf 
of the petitioners is that normally a tax 
could be levied on the income, and the 
provision enabling the Government to tax 
on capital value of the assets and the levy 
of an estate duty are specific provisions 
relating to tax on capital as opposed to 
tax on income, and the right to tax on 
the assets is not available to Parliament 
except under these two entries, and to 
the State under List II, Entry 48 which 
provides for levy of estate duty in respect 
of agricultural land. Learned counsel 
Sri V. K. Thiruvenkatachari was unable 
to cite any authority in support of this 
submission. The right of the State to 
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tax is beyond question. The entries In 
Lists I and II relating to taxation are for 
the purpose of avoiding conflict between 
the Parliament and the State Legisla- 


tures. The Parliament has residuary 


power to tax on any of the matters not 
enumerated in Lists IT and III. Article 
89(c) of the Constitution of India, in Part 
IV Directive Principles ` of State Policy, 
requires the State to direct its policy to- 
wards securing that the operation of the 
economic system does not result in the 
concentration of wealth and means of 
production to the common detriment. The 
State is also required to ‘direct its policy 
towards securing that the ownership arid 
control of the material resources of the 
community. are so distributed as best ta 
subserve the common good. As a wel- 
fare State, the functions .of the Parlia- 
ment and the State Legislature include 
several schemes for improvement of the 
conditions of the people, and for achiev- 
ing these objects, it is not only necessary 
that tax should be levied on income, but 
also on capital. There is nothing in any 
of the provisions of the Constitution to 
indicate that the power to tax is confin- 
ed only to income and not to capital, ex- 
cept under Entries 86 and 87 of List L 


It is no doubt true that only Entry 86 in © 


List I mentions taxes on the capital value 
of the assets and Entry 87 mentions estate 
duty in respect of property other than 
agricultural land. Estate duty is defined 
in Article 366 of the Constitution as 
meaning a duty to be assessed on or by 
reference to the principal value, ascer- 
tained in accordance with such rules as 
may be prescribed by or under laws made 
by Parliament or the Legislature of a 
State relating to the duty, of all property 
passing upon death. The contention that 
the power to tax capital is confined only 


to Parliament cannot’ also be accepted, ` 


for, under Entry 48, List II, the State is 
empowered to levy estate duty in respect 
of agricultural land which duty is based 
on the principal value of property passing 
upon death. Thus, the plea that a tax 
on capital is beyond the competence: of 
the State Government cannot be accepted. 
In this connection Article 31(5) (b) (i) of 


the Constitution may be noted. It pro-- 


vides that the provisions as to payment 
of compensation under. Article 31(2) will 
not affect the provisions of any law which 
the State may make for the purpose of 
imposing or levying any tax or penalty. 
The words “any tax” would indicate not 
only tax on income, but also tax on capi~ 
tal. In List IJ, several entries would 
indicate that the State can levy taxes on 
capital. In Entry 50, a tax can be levied 
on mineral rights. A tax on mineral 


rights would include a tax on capital. 


Entry 51 relates to duties of excise on 
certain goods and it must include a tax 
on capital. Entries 57 and 58 relate to 
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taxes on vehicles including tramcars and 
faxes on animals and boats. It is signifi- 
cant that Entry 46 is taxes on agricultu- 
ral income. If the Constitution intended 
that taxes on lands and buildings could 
only be on the income of lands and 
buildings, it would have specifically stated 
so as in the case of Entry 46. Giving a 
wider interpretation to the entries, a 
power to tax capital would also be avail- 
able to the State. Reading Entry 86 in 
List I, and giving the words their natural 
and grammatical meaning, it appears 
that what is intended is to empower the 
Parliament to levy a tax on capital value 
of the assets of a person. The basis of 
the tax.is the capital of the asset and is 
personal, whereas Entry 49 in List II-is 
taxes on lands and buildings. The. two 
entries relate to different powers. It 
may be that în computing the capital 
value of the assets of a person, the value 
of the land and the building may be taken 
into account; but that does not mean that 
the State Government would not be 
entitled to levy. a tax on capital that is 
on the value of the land and building. 
The tax under List I Entry 86 is on the 
person.on his assets, whereas the ‘tax in 
List Il, Entry 49 is a tax on land and 
building. So construed, there is no ques- 
tion of the taxation under the Act trench- 
ing on any of the entries in List L 


85. In support of the contention 
that Entry. 49 in List II taxes on lands 
and buildings, has been construed as in- 
come from land and building, several 
decisions were relied upon on behalf of 
the petitioners. In AIR 1940 Bom 65 it 
was held that the urban immovable pro- 
perty tax levied on buildings and lands 
by Section 22 forming` part of Part 6 of 
the Bombay Finance Act, 1932 was not 
a tax on income or on capital value of 
lands and.buildings, and the tax impugn- 
ed was tax on lands and buildings. Beau- 
mont, C. J. held that the tax was within 
item 42 of the Provincial List, corres- 
ponding to Entry 49 of List IJ. The learn- 
ed Judge observed that the levy of a tax 
at ten. per. cent on the rateable value upon 
the owner of particular lands and build- 
ings is not a tax on income, as the charg- 
ing section imposed tax on-lands and 
buildings and not on income. The basis 
may be arbitrary and may be applied as 
well for ascertaining capital value, as for 
ascertaining income, and the fact that 
some concession is allowed to the small 
owner, cannot alter the nature of the tax. 
The tax is found to have been realised / 
without any relation to the capital value 
except so far as such value can be ascer-- 
tained by reference to rateable value. 
In (1949) 1 Mad LJ 213 = (AIR 1949 FC 
81) the Punjab Urban Immovable Pro- 
perty Tax Act was questioned which levi- 
ed an annual tax on lands and buildings. 
It was held that the tax was in pith and 


1971 


substance a tax on land and buildings 
covered by Item 42 of the Provincial List 
fn the Government of India Act, 1935, 
corresponding to List II, Entry 49. In 
that case, though the annual value was 
used as the basis, the annual value was 
only notional and hypothetical income, 
and not the actual income. It was held 
that when a tax is levied on property, it 
will not be irrational to correlate it to 
the value of the property and to make 
some kind of annual value on the sasis 
of the tax without intending to tax in- 
come. In the two cases cited, the tax on 
lands and buildings based on arnual 
value was held to be not a tax on income, 
but a tax on lands and buildings. In AIR 
1952 Bom 261 Chagla, C. J. was of the 
-, view that as the Central Legislature could 
fmpose a tax on the capitalised value of 
lands and buildings, the power of the 
Provincial Legislature is restrictec to 
tax on lands and buildings without tak- 
fing into consideration the capital’ value 
of lands and ‘buildings. This view was 
dissented by Gajendragadkar, J. as he 
then was in AIR 1954 Bom 188. The 
learned Judge was of the view that 2ven 
if the capital value of lands was taken 
into consideration by the Municipal Zor- 
poration for determining the amourt of 
tax to be levied on the urban land, the 
tax does not become a tax on capital 
value of assets. In Vysya Raju Eadri 
Narayanamurthy v. Commr. of Wealth 
Tax, ILR (1964) Cut 1-= (AIR 1964 
Orissa 128), the Court took the view that 
Entry 86, dealt with the capitalised value 
of land whereas Entry 49, List II, was 
not directly concerned with such value 
though it may be adopted for the purpose 
of taxation. The same view was taken 
by the Kerala High Court in Mammad 
Keyi v. Wealth Tax Officer, ILR (19€1) 2 
Ker 368 = (AIR 1962 Ker 110) anc by 
the Allahabad High Court in 1959 AL LJ 
754 = (AIR 1960 All 136) (FB). In AIR 
1965 Mys 170 one of the learned Judges 
was of the view that the State under List 
Il, Entry 49 can only impose a tax on 
buildings on the normal basis of the 
annual value based on the rent at waich 
the building may reasonably be expected 
to be let, and as in the impugned Act the 
intention of the State Legislature was 
to take a part of the wealth of the urban 
property owners in the State it would be 
a capital levy and as such  unconstitu- 
tional. The Allahabad High Court in 
AIR 1960 All 136 (FB) dealing with the 
tax calculated on the annual value of the 
Jand held that the scope of Entry 49 is 
wide enough to include a capital levy on 
agricultural land and that the meaning 
of the word “assets”. in Entry No 86 
should be restricted by excluding land, 
both agricultural as well as non-agricul- 
tural, from its ambit. In AIR 1962 SC 
1563 the Court held that the legislation 
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was valid as it fell under Entry 49, List 
Il, which would include both agricultural 
and non-agricultural land. But the 
Supreme Court did not consider the ques- 
tion whether a tax on land would include 
a uz on capital value of such land as an 
asset. i - 


86. Certain observations made by 
the Supreme Court in AIR 1963 SC 1742 
were relied on by Sri V. K. Thiruvenkata- 


chari for his submission that Entry 49, 


taxes on lands and buildings, would not 
include tax on capital. The Court held 
that the rule permitting the fixation of 
the rate at a percentage of the capital 
value of the lands and not on their annual 
value was ultra vires. as the Act em- 
powered the Municipality only to impose 
on lands and buildings a rate on lands 
and buildings, and the use of the word 


“rate must be given its due significance, 


Wanchoo, J. (as he then was) who deliver- 
ed the judgment on behalf of the majo- 
rity.dealing with the amendment made in 
the Madras District Municipalities Act by 
the insertion of sub-section- (3) in Section 
81 of that Act which provided that “in 
case of lands which are not used exclu- 
sively for agricultural purposes and/or 
not occupied by, or adjacent and appur- 
tenant to. buildings” the property tax 
may be levied at such percentages of the 
capital value of such ` lands or at such 
rates with reference to the extent of such 
lands as may be fixed, observed that this 
amendment was an exception to Section 
81(2) of the Act which provided generally 
for levying these taxes at such percent- 
ages of the annual value of lands and 
buildings as may be fixed by thé Munici- 
pal Council. It was held that the expla- 
nation cannot be read as meaning a per 
centage of the capital value itself. The 
learned Judge refrained from expressing 
any opinion as to the legality of the 
Amendment after the Government of 
India Act, 1935 and the’ Constitution of 
India came into force.- From this obser- 
vation, it is contended that the question 
as to the validity of the levy of a tax on 
capital value of lands and buildings under 
Entry 49 is not valid, Delivering the 
minority judgment in the Gordhandas 
case, Sarkar, J. expressed the view that 
the fact that the Bombay Act had provid- 
ed for the tax being quantified on the 
basis of the capital value of the land tax- 
ed, did not take it out of Item 42 of List 
It and place it under Item 55 of List I 
(Item 86 of List I-of the Constitution), as 
it was quite obvious that in providing 
the two items, the makers of the Gov- 
ernment of India Act contemplated two 
different varieties of taxes. 


87. ‘As already stated, the Supreme 
Court was considering the rule of the 
Municipal Corporation of Ahmedabad 
which permitted . fixation of rate at per- 
centage on capital value of the land and 
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not on their annual value. The Court 
held that the tax which the Municipality 
was competent to levy was an impost on 
Jands and buildings and is a rate on lands. 
The Court dealt at length with the legis- 
lative history and practice in India relat- 
ing to the levy of taxes om lands and 
buildings by Municipalities. After refer- 
ring to several municipal enactments, the 
Court held that in India upto the time 
the Bombay . Municipal Boroughs Act, 
1925 was passed, the word “rate” had 
acquired the same meaning which it 
undoubtedly had in English legislative 
history and practice upto the year 1925, 
when the Rating and Valuation Act came 
to be passed consolidating the various 
rates prevalent in England. The-Court 
held that when in 1925 the Act. while 
specifying taxes which could be imposed 
by a municipal borough used the word 
‘rate’ on buildings or lands situate within 
the municipal borough, the word ‘rate’ 
must have been used in that particular 
meaning which it had acquired in the 
legislative history .and practice both in 
England and India before that date. The 
Court further observed that . the matter 
might have been different if the words in 
cl. (i) of that section were “a tax on build- 
ings or lands or both situate within the 
municipal borough”, for then the word 
“tax” would have a wide meaning and 
would not be confined to any special 
meaning. Thus, the decision was based 
entirely on the use of the word “rate” 
and the Court was of the view that if the 
words “a tax on buildings and lands” 
were used, the meaning would have been 
different.. 


88. List IJ, Entry 49 uses the 
words “taxes on lands and buildings”. It 
was submitted that these words had a 
legislative history and practice which 
would indicate that the words were used 
as meaning a tax on income from lands 
and buildings. Under the Scheduled 
Taxes Rules framed under Section 80-A 
(3) (a) of the Government of India Act, 


1919, the Legislative Council of a province - 


may, without the previous sanction of the 
Governor-General, make and take into 
consideration any law imposing, or autho- 
rising any local authority to impose, for 
the purpose of such local authority, any 
tax included in Schedule II to the Rules. 
In Schedule II, Item 2 is a tax on land or 
land values, and Item 3 is a tax on build- 
ings. Item 11 related to a tax imposed 
in return for services rendered, such as 
(a) water rate, (b) lighting ‘rate, (e) 
scavenging, sanitary cr sewage rate, (d) 
drainage tax and (e) fees for the use of 
markets and other public conveniences. 
Under the same Rules, the Legislative 
Council of a province may, without the 
previous sanction of the Governor-Gene- 
ral, make and take into consideration any 


law imposing, for the purposes of the. 
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local Government, any tax ineluded in 
Schedule I of the Rules. Item 1 in Sche- 
dule I is a tax on land put to uses other 
than agriculture. Thus, while a tax on 
land put to uses other than agriculture 
may be used for the purpose of the local 
Government. taxes under Schedule II may 
be imposed for the purpose of the local 
authority. It may be noted that in the 
Local Board Act 5 of 1884, by Section 64, 
in computing land values, the annual 
value of the land was only taken. While 
the power of taxation in Item 1 in Sche- 
dule II may be confined to a tax based 
on annual value of the income, such 
restriction cannot be said to have been 
existed regarding tax on land put to uses 
other than agriculture in Item 1, Sche- 
dule I, which was for the purpose of the , 
local Government. In the White Paper ~ 
containing proposals for the Indian Con- 
stitutional reform, in the Provincial List, 
Item No. 12 is land revenue, including 
(a) asséssment and collection of revenue 
and (b) maintenance of land records, sur- 
vey for revenue purposes and records of 
rights. Item 67 of the Provincial List: 
provided that for the purpose of provin- 
cial revenue, taxation may be imposed and 
collected from sources specified in the 
annexure appended to the list. In the 
‘annexure, Item No. 1 relates to revenue 
from the public domain, including lands, 
buildings, mines, forests, fisheries ` and 
any other real property belonging to the 
Province and Item (2) relates to revenue 
from public enterprises such as irrigation, 
electric power and water supply, markets, 
slaughter houses, drainage, tolls and fer- 
ries and other undertakings of the pro- 
vince. Item (7) relates to taxes on land,- 
including death or succession duties in 
respect of succession to land. Item (8) is 
taxes on personal property and circum- 
stance, such as taxes on houses, animals, 
hearths, windows, . vehicles, chaukidari 
taxes, sumptuary taxes and taxes on 
trades, profession and calling. Item No. 
11 relates to taxes on agricultural in- 
comes. As already stated, Item (7) in the 
annexure is taxes on land, including death 
or succession duties in respect of succes- 
sion to land and Item (8) relates to taxes 
on personal property such as houses, ani- 
mals, etc. There is no indication that 
these taxes could be levied only on the 
revenue as indicated in items (1) and (2) 
of the annexure which relate to revenue 
from the public domain including lands, 
buildings, mines, ete. and revenue from 
public enterprises such as irrigation, elec- 
tric power, etc. In the revised lists pre- 


‘pared by the Joint Select Committee of 


Parliament Item (37) in List I, relates to 
taxes on-the capital and the income 
(other than the agricultural capital and 
income)-of companies, and Item (49) is 
taxes on-other incomes (other than agri- 
cultural income), but subject to the power 
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of the Provinces to impose surcha-ges. 
In List II (Provincial), Item (12) is land 
revenue, including (a) assessment and 
collection of revenue; (b) maintenance of 
land records, survey for revenue pur- 
poses and records of rights and (ec) alsena- 
tion of land revenue. Item (8) to the 
annexure is taxes on lands and build_ngs, 
animals, boats, hearths and windows; 
sumptuary taxes and taxes on luxuries. 
Considering the various entries in the 
White Paper and in the revised lists pre- 
pared by the Joint Select Committes of 
Parliament, there is nothing to indicate 
that the power of the Provincial Govern- 
ment is confined only to tax income trom 
lands and buildings and not on the capital 
value of lands and buildings. 


89. When the Government of 
India Act, 1935 was passed, three lists, 
namely, Federal Legislative List, Previn- 
cial Legislative List and Concurrent 
Legislative List. were provided for under 
Section 100 of the Act. Section 100 of the 
Act corresponds to Article 246 of the 
Constitution of India. Entry (42) in List 
II of Government of India Act, 1935. is 
taxes on lands and buildings, hearths and 
windows, and Entry (55) in List I is taxes 
on the capital value of the assets, exclu- 
sive of agricultural land, of individuals 
and companies; taxes on the capital of 
companies. When the Federal Leg:sla- 
tive List, Provincial Legislative List and 
the Concurrent Legislative List were pre- 
pared for the Government of India Act, 
1935, and the Union List, State List and 
the Concurrent List were made for the 
Constitution of India, there was no res- 
triction placed on the power to levy tax 
on the income alone. The distinction 
which was kept up before the Govern- 
ment of India Act, 1935 and the Consti- 
tution between taxes for the purpose of 
local Government and the local authority, 
was given up. When taxes on lands and 
buildings were included in the Provircial 
Legislative List in the Government of 
India Act, 1935, and in the State Lis in 
the Constitution. whatever the previous 
history might have been before the Cov- 
ernment of India Act, 1935, the restric- 
tion which was imposed for taxation for 
municipal purposes could no longer be 
read into the entries. 


90. Mr. Vedantachari strenuously 
contended that the taxes on lands and 
buildings can only be for the benefi- of 
the local authority, and the State cannot 
legislate under Entry 49, List II of the 
Constitution of India, except for purposes 
of the local authority. There is no sup- 
port either in the Constitution or in any 
of the decided cases for this contention. 
Whatever might have been the posicion 
before the Government of India Act, 1335, 
it is now clear that the State can impose 
taxation for its benefit as well as for the 
benefits of municipalities, District Boards 
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or Local Boards. Article 276 of the Con- 
stitution provides that no law of the 
Legislature of a State relating to taxes for 
the benefit of the State or of a munici- 
pality, district board, local board or other 
local authority, in respect of professions, 
trades, callings or employments shall be 
invalid on the ground that it relates to a 
tax on income. Taxes on professions, 
trades, callings and employments is 
Entry 60 in List II of the Constitution, 
and Article 276-A provides that taxation 
under these entries may be for the bene- 
fit of the State also. In AIR 1961 SC 652, 
the Supreme Court held that the Uttar 
Pradesh Sugarcane Cess Act, 1956 is not 
valid as the impost of the cess on the 
entry of. sugarcane into the premises of a 
factory did not fall within Entry 52 of 
the State List. The tax was levied for 
the purpos2 of revenue to the State. Con- 
sidering the legislative competence to tax 
under Entry 52 of the State List. namely, 
taxes on the entry of goods into a local 
area for consumption, use or sale therein, 
the Supreme Court observed that if the 
premises of the factory was a local area, 
the legislation was clearly within the 
competence of the State Legislature, and 
if it was not, the law was beyond the 
legislative competence of the State and 
must be struck down. The legislation 
was struck down on the ground that the 
premises of the factory would not be a 
local area coming within the entry. But 
the levy of a tax for entry of goods into 
a local area was held to be within the 
competence of the State Government. It 
is clear therefore that the tax levied by 
the State under List II, Entry 49 cannot 
only be for the benefit of the municipali- 
ties and local boards, but also for the 
benefit of the State. The entries in List 
II of the 1935 Act and the entries in the 
State List in the Constitution of India, 
should, therefore, have to be construed as 
empowering to tax not only for municipal 
purposes, but for securing revenue for 

tate also. By the Government of India 
Act, 1935, the power of the Government 
to impose taxes whether on capital or in- 
come cannot be disputed. There is no 
basis for the contention that the entries 
relating to the State List relate to power 
of taxation with regard to income alone. 
Any such construction would go against 
the concept of a federal constitution. 
The Parliament and the State Legisla- 
tures have unlimited powers of taxation 
in respect of their respective lists subject 
to the fundamental rights. The legisla- 
tive history cannot be of much assistance 
to the petitioners. In construing an entry 
in either of the lists, it may be permissible 
to look into the legislative history. But 
when the words are clear and explicit, it 
will not be permissible to import legisla~ 
tive history to discern the meaning of the 
entry. In AIR 1955 SC 58, the legislative 
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history and practice was not accepted. 
In Navnit Lal v. Appellate Asst. Commr. 
of Income-tax, Bombay, AIR 1965 SC 
375, the Supreme Court declined to 
accept the traditional concept and held 
that loan to shareholder was income. In 
AIR 1965 SC 1387 the legislative history 
was held to be of no assistance and an 
individual was held to include a joint 

y. On a consideration of the autho- 
rities cited above, the plea of the peti- 
tioner that legislative history regarding 
the words “tax on lands and buildings” 
should be taken into account for giving 
a narrower meaning as comprising only 
tax on income from lands and buildings 
cannot be accepted, 


91. It was next contended that as 
Entry (49) List II provides for taxes on 
lands and buildings, the impugned Madras 
Act 12 of 1966 which imposed tax on 
lands alone cannot be held to fall under 
the entry. It was submitted that when 
the legislature deliberately taxed only 
land and not building, the legislative 
power may be traced to List II, entry 45, 
and not to entry 49. In tracing the 
legislative history, it has been pointed out 
that in the Scheduled Taxes Rules, there 
were two entries in Schedule IJ, entry 2 
being a tax on land or land values and 
entry 3 being a tax on buildings. ` In the 
Government of India Act, 1935, the entries 
are combined and List II, Entry 42 is 
taxes on lands and buildings, hearths and 
windows. Before the Government of 
India Act, 1935, lands and buildings were 
taxed separately and all that was done in 
the Government of India Act, 1935 and 
the Constitution was to combine the two 
entries relating to land and building into 

a single entry. This inference is support- 
ad by a reference to other entries also. 
In the ‘Scheduled Taxes Rules, in Sche- 
dule II, Entry 4 is tax on vehicles or boats, 
and Entry 5 is a tax on animals. In the 
Government of India Act, 1935, Entry 47 
in List II is taxes on animals and boats. 
Thus, in Entry 47, List II of the Govern- 
ment of India Act, 1935, the two items, 
viz. Entry 4 tax on vehicles or boats 
and Entry 5 tax on animals in List II, 
Scheduled Taxes Rules, were combined 
into one. The legislative history does 
not lend any support to the plea of the 
petitioners that Entry 49, List II, of the 
Constitution relating to taxes on lands 
and buildings cannot be separated. The 
decided cases-also do not lend. any sup- 
port to the contention of the petitioners. 
In Gopalan v. State of Madras. AIR 1950 
SC 27 in construing the words “the cir- 
cumstances under which, and the class or 
classes of cases in which” occurring in 
Article 22(7) (a) of the Constitution of 
India, the Supreme Court negatived the 
contention that both the conditions should 
be fulfilled before a person is detained. 
The Supreme Court held that by the 
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clause, as worded, the legislature intend- 
ed that the power of preventive detention 
beyond three months may be exercised 
either if the circumstances in which or 
the class or classes of cases in which, a 
person is suspected or apprehended to be 
doing the epienanalle things mentioned 
in the section, 


92, In ATR 1961 SC 552, it “was 
contended that the State Legislature had 
power to legislate about forests under 
Entry 19 of the List and also as to lands 
under Entry 18. There is no power to 
impose a tax on forests while there is 
power under Entry 49 of that list to tax 
land. It was therefore contended that 
there is no power to impose tax on Jands 
on which forests stand. The Supreme 
Court held that ‘land’ in Entry 49 is in- 
tended to include land on which a forest 
stands. The taxation in the case cited 
related only to land and did not include 
buildings. In AIR 1962 SC 1563 a tax 
was imposed by the Uttar Pradesh Gov- 
ernment on land holdings under the 
Uttar Pradesh Large Land Holdings Tax 
Act, 1957. The Supreme Court held that 
the tax on land would include agricultu- 
ral land. -In AIR 1965 SC 177 the cess 
on land was held to fall under Entry 49 
of the State List. In Ajoy Kumar v. 
Local Board, AIR 1965 SC 1561. a tax 


_on land used as a market was held to fall 


under Entry 49. In Commr. of Income- 
tax v. Alps Theatre, (1967) 2 ITJ SC 166 
= (AIR 1967 SC 1437) it was held that 
building will not include land for taxing 
purposes. The authorities referred to 
above clearly established that the entry 
taxes on lands and buildings should be 
construed as taxes on lands and taxes on 
buildings, ; i 


93. Sri V. K. Thīiruvenkatachari 
submitted that the_ legislature has no 
power to levy two taxes on the same 
subject-matter under two laws, and even 
if it is held that the State is competent to 
impose two taxes, they should be linked 
together, and the effect of the combined 
operation of the two taxes must be made 
clear. It was submitted that if the muni- 
cipality is permitted to levy a tax on the 
annual value of lands and buildings, and 
the State on the market value of the 
urban land, the result would be most un- 
satisfactory, in that certain property may 
be subjected to unbearable tax burden. 
Learned counsel referred to the facts of 
the writ petitions and submitted that the 
combined effect of the taxation under the 


City Municipal Act and the Urban Land’ 


Tax Act would exhaust the entire in- 
come. The learned counsel was not able 
to cite any authority for the proposition 
that the State Government has no com- 
petence to levy two taxes on the same 
subject. When the State is competent to 
levy a tax, the question whether it is 


1971 ` 


advisable to levy a second tax on the 
subject is for the legislature to decide, 
subject to the validity of the tax in rela- 
tion to Articles 14 and 19 of the Constitu- 
tion of India. Even if the consequences 
of the taxes lead to irregular and unsatis- 


factory nature of taxation, it is for the- 


legislature to correct it, and not for the 
- Courts to go into it. "As long as the Jegis- 
lature has the competence, and the zaxa- 
tion does not offend the fundamental 
rights, the validity of the enactment can- 
not be impugned. In AIR 1967 Madr Pra 
268, while holding that a tax imposed by 
the Corporation on lands and buildings 
and a tax imposed by the State Legisla- 
ture can validly co-exist, the Court ob- 
served that in the matter of double taxa- 
tion by the State and Municipal bcdies, 
a policy of forbearance, adjustment and 
co-ordinated: action is no doubt necessary. 
The plea that-the effect of both the taxes 
was confiscatory in nature was not gone 
into because of the declaration of Emer- 
gency by the President under Article 352 
of the Constitution of India. Sri V. K. 
Thiruvenkatachari submitted that buz for 
the declaration of Emergency, the Court 
would have declared that the effect of 
the double taxation is confiscatory in 
nature, and hence the enactment skould 
be struck down. The decision does -not 
support the contention of the petiticners 
that both the taxes cannot stand togecher, 
or that they should be levied by a co- 
ordinated action. Regarding the plea 
that it is confiscatory in nature, it will 
be considered in due course. 


94. The urban land tax is a tax 
on the market value of the urban land. 
The learned Advocate-General in reply to 
a question by .the Court made it clear 
that the tax is intended to be a tar on 
the market value of the urban land, irres- 
pective of the income or the annual value. 
He did not attempt to support the tax as 
a tax on annual value or on the income 
from the urban’ land. Sri V. K. Thiru- 
venkatachari, submitted that the tax is 
not based on the income or annual value, 
as there is no machinery. for determining 
the income or annual value of the urban 
land. Section 5 of the Act provides that 
there shall be levied and collected for 
every fasli year, a tax on each urban _and 
from the owner of such urban land at the 
rate of 0.4 per.centum of the market value 
of such urban land. Section 6 provides 
that for the purposes of the Act, the 
market value of any urban land shal! be 
estimated to be the price, the urban _and 
would have fetched or fetch, if sold in 
the open market on the date of the com- 
mencement of the Act. Section 7 among 
other particulars requires the owner of 
the urban land to furnish in the return 
the amount which in the opinion of the 
owner is the market value of the urban 
land. Section 10 empowers the Assistant 
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Commissioner to determine the market 
value of the urban land and the amount 
of urban land tax payable in respect of 
such urban iand. Section 10(2) (b) em- 
powers the Assistant Commissioner to 
determine the market value after hearing 
such other evidence as he may require, 
when he does not’ accept the return 
furnished by the owner. Section 10(2) 
(c) empowers the Assistant Commissioner 
to determine the market value in case 
where the owner has failed to attend or 
produce evidence in pursuance of the 
notice under clause (a) of sub-section (2) 
of Section. 10. Section 11 enables the 
Assistant Commissioner to determine the 
market value in cases where the owner of 
an urban land has failed to furnish the 


‘return under Section 7. Thus it will be 


seen that the tax is based only on the 
market value, and there is no procedure 
for determining the income or annual 
value of the urban land in the enactment. 
The only reference to income is found in 
Section 25 of the Act which reads thus: 


“Notwithstanding anything contained 
in the Madras City Tenants’ Protection 
Act, 1921 (Madras Act III of 1922), or in 
the Madras Buildings (Lease and Rent 
Control) Act, 1960 (Madras Act 18 of 
1960), where in any case the amount of 
the urban land tax payable in respect of 
any land under this Act is in excess of 
one half of the amount of the annual rent 
payable in respect of such land or-the 
building thereon under any of the said 
Acts, the Court, authority or officer em- 
powered to fix the rent under any of the 
said Acts, may, on application from the 
owner, add to the annual rent aforesaid, 
an amount not exceeding the difference 
between the urban Jand tax payable under 
this Act and one half of the annual rent 
aforesaid.” 


This section empowers the authorities, on- 
the request of the owner, to enhance the 
rent, if the urban land tax levied on him 
exceeds six months rent from the land 
and building. Section 31 of the 1963 Act 
{Act 34 of 1963) provided for enhance- 
ment of the rent where the urban land 
tax payable was in excess of the annual 
rent payable in respect of such land or 
building. This Section is ‘Intended to 
cover certain classes of cases where the 
urban land tax is high in relation to the 
rent realised from the property. In the 
case of a building with extensive grounds 
around, as is the case in one of the writ 
petitions where the extent of land around 
the buildirg is eighty grounds and the 
value of the ground is fixed at Rs. 10,000/- 
a ground, the rent realisable from the 
building will be low. Though originally, 
the enhancement of the rent was permis- 
sible under the old .Act only in cases 
where the urban land tax levied was more 
than a year’s rent, in the new Act, an in- 
crease in rent is allowed if the urban 
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land tax exceeds six months’ rent. This 
provision, in my view, does not disclose 
any intention on the part of the legisla- 
ture to base the tax on the income. It 
has already been found that the State is 
competent to levy a tax on the 
market value cf the land, and the 
tax is levied on` the market value. 
It may be that the tax is recur- 
ring and may be a small percentage of 
the market value of the land. That does 
not make the tax as based on income. 

recurring capital tax is usually of a very 
small percentage. and very often it is 
paid out of current income. -Even when 
it is paid out of the income, the nature of 
the tax is not changed, and it remains to 
be a tax on market value. The urban 
land tax is a tax'on land. There cannot 
be any real income from the land on 
which the building stands. Even from 
the lands appurtenant to the building, 
there is usually very little income, as 
they are used as approach for. the build- 
ing and for such other purposes. The 
intention of the legislature could not, 
therefore, have been to base the tax on 
the income. The legislature, as already 
pointed out. has levied the tax on the 
market value, and if the tax is sought to 
be supported on any income basis it 
would run counter to the intention of:the 
legislature. In AIR 1963 SC 1742 
Wanchoo, J. as he then was, observed that 
if the law enjoins that the rate should be 
fixed on the annual value of lands and 


buildings, the municipality cannot fix it - 


on the capital value, and then justify it 
on the ground that the same result could 
be arrived at by fixing a higher percent- 
age as the rate in case it was fixed in the 
right way on the annual value. The 
learned Judge expressed his view that by 
fixing the rate otherwise at a percentage 
of the capital value directly, the real inci- 
.dence of the levy is camouflaged, and 
the electorate not knowing the true inci- 
dence of the tax may possibly be sub- 
jected to such a heavy incidence as in 
some cases may amount to confiscatory 
taxation. The learned Advocate-General 
was, therefore, right in his statement that 


the tax is on the market value, and that- 


he would not support it on the basis 
that it is a tax on income or annual value. 
I am of the view that the tax cannot be 
supported on the basis of income-or 
annual value as it would run counter to 
the mode of levy prescribed under the 
enactment. In fact, there cannot be any 
income from the land on which the build- 
ing stands, and little income from the 
land appurtenant to the building. Fur- 
ther, the theory that the tax is on the 
basis of income cannot stand if the per- 
centage of the tax is stepped up thereby 
exceeding the income from the land. 
The tax cannot be supported as a levy on 
the income. 


A.LR. 


95. The attack made against Act 
12 of 1966 is that there is no guidance 
given and requisite machinery provided 
for determining the market value, as was 
given in the previous enactment relating 
to fixation of the market value, arid there- 
fore the Act should be struck down. 
While Madras Act 34 of 1963 provided for 
the determination of the average market 
value in the zone, the present enactment, 
Act 12 of 1966, has changed the procedure. 
While determining the average market 
value under the 1963 Act, the Assistant 
Commissioner, under Section 6(2) of the 
Act, shall have regard to (a) the locality 
in which the urban land is situated; (b) 
the predominant use to which the urban 
land is put, that is to say, industrial, com- 
mercial or residential; (c) accessibility or 
proximity to market, dispensary, hospital, 
railway station, educational institution, or 
Government offices; (d) availability of 
civic amenities like water supply, drain- 
age and lighting; and {e) such other mat- 
ters as may be prescribed. Rule 4 of 
the Madras Urban Land Tax Rules, 1963 
provided that in determining the market 
value of the land, the Assistant Commis- 
sioner shall, in addition to the matter 
specified in clauses (a) to (d) of sub-sec- 
tion (2) of 'Section 6, have regard to (a) 
the prices for which lands have been 
bought and sold in the zone or sub-zone 
making due allowances for the special 
features, if any, in any individual trans- 
action; (b) the rents fetched for the use 
and occupation of the lands in the zone or 
sub-zone; (c) the principles generally 
adopted in valuing lands under the Land 
Acquisition Act, 1894 and (d) the compen- 
sation awarded in recent land acquisition 
proceedings after deducting the solatium, 
if any, for compulsory acquisition. As 
the fixing of the average market value in 
the zone and imposing a tax on the land 
in the zone were struck down by this 
Court, in the impugned Act, a different 
method of fixing the tax is resorted to. 


96. It is submitted by Sri V. K. 
Thiruvenkatachari, the learned counsel 
for the petitioners, that the guidance 
given in the 1963 Act has been dispensed 
with and the authority is not bound to 
take into account amongst others such 
matters'as sale price of like sites, the rent 
fetched for use and occupation of the 
land, the principles generally adopted in 
valuing lands under the Land Acquisition 
Act and the compensation awarded in 
recent land acquisition proceedings. The 
compensation awarded in land acquisition 
proceedings other than by Court is not 
recognised under the new Act. This plea 
cannot be accepted, as all these materials 
will be considered in assessing the market 
value by a different procedure, that is, 
by requiring the assessee to file a return 
and the officer determining the market 
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value after giving due notice and hearing 
the persons concerned. If several metiods 
are available to the legislature for deter- 
mining the tax, they are at liberty to 
adopt any one of the methods, provided it 
is not capricious, fanciful, arbitrary or 
clearly unjust. In Khandige Sham Bhat 
v. Agricultural Income-tax Officer, AIR 
1963 SC 591, the Supreme Court was zon- 
sidering the mode of ascertaining the 
average annual income for the purpose of 
finding the rate for imposing the tax. 
The Court on the facts found that pri- 
marily there was some force in the zon- 
tention that the treatment meted out to 
the aggrieved party in the matter of the 
rate of tax was unjust. But the Court 
ruled that it cannot, for obvious reasons, 
meticulously scrutinize the impact oi its 
burden on different persons or interasts, 
and where there is more than one me~hod 
of assessing tax and the legislature selects 
one out of them, the Court will not be 
justified .to strike down the law on the 
ground that the legislature should have 
adopted another method which. in the 
opinion of the Court, is more reasoncble, 
unless it is convinced that the meihod 
adopted is capricious, fanciful, arbitrary 
or clearly unjust. The Court also ex- 
pressed its view that the advantages or 
disadvantages to individual assessees are 
accidental and inevitable and are inherent 
in every taxing statute as it has to draw 
a line somewhere and some cases nezes- 
sarily fall on the other side of the line. 


97. The procedure prescribed for 
determination of the market value and 
assessment of urban land tax is giver in 
Chapter III of the Act the tax is to be 
levied on the estimated price which in the 
opinion of the Assistant Commissioner 
it would fetch in the open market. 
This opinion is not subjective but should 
be formed according to the procedure laid 
down in Section 7 to Section 11 of the 
Act. Instead of the Assistant Commis- 
sioner classifying the urban land and 
determining the market value in a zone, 
the present Act requires a return to be 
submitted by the owner mentioning the 
amount which, in the opinion of the 
owner, is the market value of the urban 
land. On receipt of the return, if the 
Assistant Commissioner is satisfied hat 
the particulars mentioned are correct and 
complete, he can determine the market 
value as given by the owner of the land. 
If he is not satisfied with the return. he 
shall serve a notice to the owner asking 
him to attend his office with the relevant 
evidence in support of his return. After 
hearing the owner and considering the 
evidence produced, the Assistant Commis- 
sioner may determine the market vadue. 
In case, the owner failed to attend or fail- 
ed to produce the evidence, the Assistant 
Commissioner is to assess the market 
value on the basis of an enquiry made by 
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him. Section i1 prescribes the procedure 
for determining the market value when 
the owner fails to furnish a return as re- 
quired under Section 7. The section re- 
quires tha Assistant Commissioner to 
serve a notice on the owner specifying 
amongst other things the amount, which 
in the opinion of the Assistant Commis- 
sioner, is the correct market value and 
direct the owner to attend in person at his 
office on a dats specified in the notice or 
to produce any evidence on which the 
owner may rely. After hearing such evi- 
dence as the owner may produce and con- 


- sidering such other evidence as may be 


required, the Assistant Commissioner may 
fix the market value. Provision is also 
made for the Assistant Commissioner to 
fix the market value in case where the 
owner has failed to attend or to produce 
evidence. Thus the formation of the 
opinion of the officer regarding the mar- 
ket value is judicial in nature that is 
after giving notice to the person concern- 
ed and giving a hearing to him. Section 
20 provides for an appeal by the assessee 
objecting to the determination of the 
market value made by the Assistant Com- 
missioner to a Tribunal within thirty days 
from the date of the receipt of the copy 
of the order. The Act requires’ that the 
Tribunal shall consist of one person only 
who shall be a judicial officer not below 
the rank of a Subordinate Judge. Chap- 
ter V provides for survey of urban land. 
By Section 30, the Board of Revenue is 
empowered either on its own motion or 
on application made by the assessee in 
this behalf. to call for and examine the 
records of any proceeding under the Act 
(not being a proceeding in respect of 
which an appeal lies to the Tribunal 
under Section 20) to satisfy itself as to 
the regularity of such proceeding or the 
correctness, legality or propriety of any 
decision or order passed therein, and if it 
appears to the Board of Revenue that any 
such decision or order should be modified, 
annulled, reversed or remitted for recon- 
sideration, it may pass orders accordingly. 
Section 32 enadles the urban land tax 
officer, or the Assistant Commissioner, or 
the Board of Revenue or the Tribunal to 
rectify any error apparent on the face of 
the record at any time within three years 
from the date of any order passed by him 
or it. Thus, the Act envisages a detailed 
procedure regarding submission of returns, 
making of an assessment after hearing 
objections and a right to appeal to higher 
authority. The same procedure is adopt- 
ed in many taxing statutes. 


98. It is now well settled that tax 
laws are subject to fundamental rights 
under Articles 14 and 19 of the Constitu- 
tion of India. But due to the. inherent 
complexity of fiscal adjustment of diverse 
elements, a larger discretion to the Legis- 
lature in the matter of classification is 
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permitted. The power of the Legislature 
- to classify is of wide range and flexibility, 
so that it can adjust its system of taxa- 
tion in all proper and reasonable ways. 
That the taxing statutes are subject to the 
constitutional limitations under Aricles 14 
and 19 or the test of reasonableness laid 
down in Article 304 (b) has been held in 
Ramkrishna v. State of Bihar, AIR 1963 
SC 1667. The Court held that if the tax- 
ing statute fails to provide. procedural 
machinery for assessment and levy of the 
tax, or that it is .confiscatory, Courts 
would be-justified in striking down . the 


impugned statute as unconstitutional. “In - 


AIR 1961 SC 552 it was held that in order 


that the law may be valid. the tax pro- 


posed to be levied must. be within the 
legislative competence of ‘the legislature 
imposing a tax and authorising the collec- 
tion thereof and, secondly, the tax must 
be subject to the conditions laid down in 
Article 13 of the Constitution of India. 
Referring to Section 5-A of the impugned 
Act which provides that it shall be com- 
petent for the Government to make a pro- 
visional assessment on the basis of tax'pay- 
able by a person in respect of the lands 
held by him and which have not been sur- 
veyed by the Government and-upon such 
assessment such person shall be liable to 
pay the amount covered in the provisional 
assessment, the Supreme Court held that 
. the Act being silent as to the machinery 
and procedure to. 'be followed in making 


the assessment and leaves it to the execu- ° 


tive to evolve: the requisite machinery 
and procedure, the provisions cannot be 
held to be valid. The Supreme Court ob- 
served: (at page 559) 


"Ordinarily, a taxing statute lays 
down a regular machinery for making 
assessment of the tax proposed to be im- 
posed by the statute. It lays down detail- 
ed procedure as to notice to the proposed 
assessee to make a return in respect of 
property. proposed to be taxed, prescribes 


the authority and the procedure for hear-. 


ing any objections to the liability for 
taxation or as to the extent of the tax 
proposed to be levied, and finally. as to 
the right to challenge the regularity of 
assessment made, by recourse to .proceed- 
ings in a higher Civil -Court............... 
Again, the Act does not impose an obliga- 
tion on the Government to undertake sur- 
vey proceedings within any prescribed or 
ascertainable period, with the result that 
a land-holder may be subjected to repeat- 
ed annual provisional assessments on more 
or less conjectural basis and liable to pay 
the tax thus assessed.” 


The Court further held: 


“The Act thus proposes to impose a 
liability on land-holders ‘to pay a tax 
which is not to be levied on a judicial 
basis, because (1) the procedure to be 
adopted does not require a notice to’ be 
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- is stated thus: 


‘A. L R. 
given to the proposed assessee; (2) there 
is no procedure for rectification of mis- 
takes committed by the assessing autho- 
rity: (3) there is no procedure prescribed 
for obtaining the opinion of a superior 
Civil Court on questions of law, as is 
generally found in all taxing statutes, and 
(4) no duty ‘is cast upon ‘the assessing 
authority to act judicially in the matter 
of assessment proceedings. Nor is there 
any right of appeal provided to such 
assessees as may. feel aggrieved by the 
order of assessment.” : 


In AIR‘1962 SC 1563, the Court held ‘that 
if a taxing -statute makes no specific pro- 
vision about. the machinery to recover tax’ 


-and the procedure to make the assessment 


of the tax and leaves it entirely to the 
executive to dévise such machinery as it 
thinks fit and to prescribe such procedure 
as appears to it to be fair, the Court may 
come to the conclusion that the tax is an 
unreasonable restriction within the mean- 


¿ing of Article 19(5) of the Constitution of 


India. In AIR 1963 SC, 1667, the position 


(at page 1673). 


“Where for instance it appears that 
the ‘taxing statute is plainly discrimina~ 
tory, or provides no procedural machi- 
nery, for assessment and levy of the tax 
or that it is confiscatory, Courts would be 
justified in striking-down the impugned 
statute as unconstitutional.” 

In.-Gopal Narain -v. State. of Uttar Pra- 
desh, AIR 1964 SC 370, where the Act 
conferred on a municipality, a power to 
levy a tax on persons or class of persons 
to be made liable, and the said rate to be 
imposed on the persons or class of per- 
sons is ascertained by a quasi-judicial 
procedure after giving an opportunity to 
the parties affected subject to revision by 
the State Government, it was held that 
the. power conferred upon the municipal 
board was not arbitrary offending Arti- 
cle 14 of the Constitution. The Act pro- 
vided a quasi-judicial procedure in select- 
ing the person liable to pay tax. The 
Municipal Board was required to make a 
proposal specifying the tax, the rate and 


_the persons or the class of persons liable 


to pay the tax and such other details 
prescribed thereunder. Then the Board 
was required to publish in the manner 
prescribed, and the inhabitant of the 
municipality was given a‘right to submit 
his objections and thereafter the board 
was to-consider the objections and pass 
orders thereon by special resolution. 
After final orders by the Board, the pro- 
posals along with the objections were to 
be submitted to the prescribed authority, 
and the prescribed authority would then 
submit the proposals.and the objections 
to the State Government, which will make 
the final orders. Finally, the State Gov- 
ernment was required to make rules hav- - 
ing regard to the draft rules submitted 


by thé Board, and when the rules were 


1971 


sanctioned by the State Government, -hey 
were to be sent to the Board and there- 
upon the Board by special resolution was 
empowered to direct the imposition of the 
tax with effect from a date specified in 
the resolution. The procedure thus pres- 
cribed for fixing the rate to be leviec on 
the persons or class of persons liable to 
pay the same had reasonable relatiom to 
the subjects taxable under the Act, and 
the rate to be imposed and the persons or 
the class of persons liable to pay the same 
are ascertained by a quasi-judicial prəce- 
dure after giving opportunity to the 
parties affected, subject to revision by the 
State Government. It may be noted shat 
there is no provision for reference to 
superior Civil Court or the High Court. 


99. The procedure and the requi- 
site machinery for fixing the market 
value is embodied in several other enact- 
ments. In the Wealth-tax Act, 1357, 
Section 7 provides that the value of any 
asset for the purposes of the Act shal be 
estimated to be the price which in the 
opinion of the Wealth-tax Officer it wculd 
fetch if sold in the open market, on the 
valuation date; this opinion of the pzice 
should be formed in the manner presczib- 
ed in Chapter IV of the Act, Section 14 
requires a person liable to tax to furnish 
to the Wealth-tax Officer a return in the 
prescribed form. Section 16 empowers 
the Wealth-tax Officer to assess the net 
wealth of the assessee on the retarn 
furnished by the person. Sub-section (2) 
provides that if the Officer is not satisfied, 
he shall serve a notice on the assecsee 
either to attend in person at his office 
on a date to be specified in the notice or 
to produce on that date any evidence on 
which the assessee may rely in suprort 
of his return. Sub-section (3) provides 
that after hearing the evidence produced, 
the officer may assess the net wealth of 
the assessee. Sub-section (5) empowers 
the officer to estimate the net wealth and 
the amount of Wealth-tax payable by the 
person in case he fails to make a returr in 
response to the notice issued. The orin- 
ion of the officer regarding the value is 
after notice and hearing the parties end 
(Sic) (are) judicial in nature. An apreal 
is provided to the Appellate Assistant 
Commissioner against the assessm2nt 
order. A further appeal is provided to 
the Appellate Tribunal from the orders 
of the Appellate Assistant Commissiorer. 
The Commissioner is empowered to direct 
the Wealth-tax Officer to appeal to che 
Appellate Tribunal against orders of -he 
Appellate Assistant Commissioner, if he 
is not satisfied as to the correctness of 
any such orders passed. Section 27 p-o- 
vides for a reference to the High Court 
on questions of law, arising out of eny 
order of the Appellate Tribunal. Thus, 
apart from the provision for making a 
reference to the High Court on questions 
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of law, the procedure is more or less simi- 
lar as in the impugned Act.’ In the Gift- 
tax Act (Act XVIII of 1958) the same pro- 
cedure as to submission of returns and 
the assessment by the Gift-Tax Officer is 
provided for. There is a provision for 
appeal to the Appellate Assistant Com- 
missioner and a further appeal to the 
Appellate Tribunal. There is also a pro- 
vision for reference to the High Court, 


100. In the Estate Duty Act, 1953 
(Act 34 of 1953), more or less the same 
procedure is followed. Section 36 pro- 
vides that the principal value of any pro- 
perty shall be estimated to be the price 
which, in the opinion of the Controller, 
it would fetch if sold in the open market 
at the time of the deceased’s death; this 
opinion about the price will have to be 
formed by the procedure prescribed under 
the Act. Section 53 enumerates the per- 
sons who shall be accountable for the 
whole of the estate duty on the property 
passing on the death of a deceased. After 
the receipt of the account as provided for, 
the Controller is empowered to make a 
provisional assessment. Under Section 58 
of the Act, if the Controller is satisfied 
without requiring the presence of the 
person accountable that an account deli- 
vered under Section 53 or Section 56 is 
correct and complete, he shall assess the’ 
principal value of the estate of the deceas- 
ed and shall determine the amount pay- 
able as estate duty. If he is not satisfied, 
he is required to serve a notice on the 
person accountable either to attend in 
person at his office on a date to be specifi- 
ed in the notics. or to produce or cause 
to be produced on that date, any evi- 
dence on which the person accountable 
may rely in support of his account. After 
hearing such evidence, the Controller may 
assess the principal value of the estate of 
the deceased and determine the amount 
payable as estate duty. Section 58(4) 
provides that when no account is produc- 
ed or the person accountable fails to com- 
ply with the terms of the notice served 
under sub-secticn (2), the Controller shall 
make the assessment to the best of his 
judgment and determine the amount pay- 
able as estate duty. An appeal against 
the orders of the Controller is provided 
under Section 62 of the Act to the Appel- 
late Controller, and a second appeal is 
provided to the Appellate Tribunal. Under 
Section 64, the person accountable may 
present an application to the Appellate 
Tribunal. requiring the Tribunal to refer 
to the High Ccurt any question of law 
arising out of such order. 


101. In the Madras Agricultural 
Income-tax Act, 1955 (Madras Act V of 
1955), provision is made for submission of 
return of income. and the assessment of 
tax on such return. Under Section 17 of 
the Act, if the Agricultural Incame-tax 
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Officer is satisfied that a return made 
under Section 16 is correct and complete, 
he shall assess the total agricultural in- 
come of the assessee and determine the 
sum payable by him on the basis of the 
return. 
the correctness of the return, he shall 
serve a notice on. the person to attend his 
office or to produce any evidence on which 
such person may rely in support of the 
return. After hearing the person and 
considering the evidence, the officer may 
proceed to assess the total agricultural 
income of the assessee and determine the 
sum payable by him on the basis of such 
assessment. Under Section 17(4), if any 
person fails to make e return under sub- 
section (2) of Section 16, or fails to 
comply with all the terms of a notice 
issued under sub-section (4) of that sec- 
tion, the officer may proceed to make the 
assessment: to the best of his judgment 
and determine the sum payable by the 
assessee on the basis of such assessment. 
An appeal is provided to the Appellate 
Tribunal consisting of one but not more 
- than three members. provided that at 
least one member of the Tribunal shall 
be: a Judicial Officer not below the rank 
of a District Judge. The Act also pro- 
vides a right to the assessee to prefer an 
application to the High Court against the 
order on the ground that the Appellate 
Tribunal or the Commissioner has decid- 
ed erroneously or failed to decide any 
question of law. Thus, it will be seen 


that except the provision for reference to 


the High Court, .the procedure for the 
formation of the opinion _ of. the officer 
regarding the value and the levy of tax 
in the Wealth Tax Act, Gift Tax Act and 
the Estate Duty Act and procedure for 
assessment of the tax under the Madras 
Agricultural Income-tax Act, is the same 
as in the impugned Act. 


102. In the Land Acquisition Acf, 
‘1894, a slightly different procedure is 
adopted. The Collector ‘under Sec. 9(2) 
of the Act gives notices to persons. inte- 
rested in the land to appear and state the 
nature of their respective interests in the 
land and the amount and particulars of 
their claims to compensation for such inte- 
rests, and their objections. if any,to the 
measurements under Section 8 The 


Collector after enquiry and after hearing : 


the objections of persons interested in the 
land is empowered 
determining the true area of the land, 
the compensation which should be award- 
ed for the land and the apportionment of 
the said compensation among all the per- 
sons interested in the land. The award 
of the Collector shall be final subject to 
a reference to a Court which the Collec- 
tor is required to make on the written 
application of the person interested. ob- 
jecting to the measurement of the land, 
the amount of compensation, the persons 


If the officer is not satisfied with. 


to make an award” 


ALR. 


to whom it is payable, or the apportion- 
ment of the compensation among the per- 
sons interested. No -doubt, in the Land 
Acquisition: Act, the compensation is to be 
determined by a Court. The failure to 
provide for reference to Court, in my 
view, will ‘not vitiate a taxing statute 
when provision is made for an appeal to 
a Tribunal which is presided by a Sub- 
ordinate Judge. 


103. In considering the validity of 
Section 5-A 
Land Tax Act, 1955 which enabled the 
Government to make a provisional assess- 
ment of the basic tax payable without any 
procedure, the Supreme Court in the 
Moopil Nair’s case, AIR 1961 SC 552 stat- 
ed supra, observed that the Act was silent 
as. to the machinery and procedure to be 
followed in making the assessment leav- 
ing it to the executive to evolve the re- 
quisite machinery and procedure. The 
section did not make any provision for 
giving any notice before making assess- 
ment. In that context, the Supreme 
Court pointed out that the levy by the 
Act was not on a judicial basis because 
the usual procedure’ in taxing statutes 
has not been followed. The observation 
of the Supreme Court “that there is no 
procedure prescribed for’ obtaining the 
opinion of a. superior Civil Court on ques~ 
tions of law, as is generally found in all 


taxing statutes” makes it clear that the 
Supreme Court did not intend to. state 
that the absence of such a procedure for 
reference to a superior Civil Court would 
invalidate a taxing statute. What is 
necessary to validate a taxing statute as 
pointed out’ by the Supreme Court is, 
detailed procedure as to notice to the pro- 
posed assessee, submission of returns, 
assessment after hearing parties and pro- 
vision as to appeal. This position is made 
clear in the latter decision of the Supreme _ 
Court in AIR 1962 SC 1563 where what 

was insisted upon in a taxing statute is 
specific provision about the machinery to 
recover tax and the procedure to make 
the assessment of the tax without leaving 
it entirely to the executive to devise such 
machinery aS appears to it to be fair. In 


AIR 1964 SC 370, the Supreme Court ob- 


served that fixing of the rate to be im- 
posed, and the persons or class of persons 
liable to pay the tax ascertained after 
quasi-judicial procedure after giving . 
opportunity to parties subject to revision 
by ‘the State is valid, though no reference 
to superior Civil Court or High Court is 
provided. Considering all these deci- 
sions, I am of the view that the impugned 
Act fulfils all the requirements speci- 
fied by the Supreme Court. The fact 
that no provision for reference to superior 
Civil Court or the High Court is provided 
for against levy of taxes in Madras Acts 
like the District Municipalities Act, the 
Madras Panchayats Act, the Madras Motor ` 


‘of the. Travancore-Cochin . 
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Vehicles Taxation Act, the Madras Sales 
of Motor Spirits Taxation Act makes it 
clear that absence of such provision woula 
not invalidate the enactment. I am 
unable to subscribe to the view that the 
failure to provide a procedure for obtain- 
ing the opinion of a superior Civil Court 
on questions of law, or to make proviior 
for making a reference to the High Court 
will invalidate the statute. In fact, the 
learned counsel appearing for the peti- 
tioners did not contend that absence of 
such procedure would invalidate the :ax- 
ing statute. There is ample quasi-jdi- 
cial procedure provided for in the impugn- 
ed Act. The Act provides that a Subcrdi- 
nate Judge should be the Tribunal. Safi- 
cient opportunity to the assessees to ore- 
sent their cases and judicial determ_na- 
tion along with a right of appeal tc a 
judicial authority and a revision to the 
Board of Revenue are provided for. If 
there is any error apparent on the fac2 of 
the record, or failure to follow the proce- 
dure laid down in the enactment, or when 
extraneous and irrelevant materials are 
taken into account in arriving at the mar- 
ket value, the assessee can always move 
the High Court for exercise of its juris- 
diction under Article 226 of the Constitu- 
tion of India. 


104. The contention of Sri V. K. 
»Thiruvenkatachari, that as the new enact- 
ment does not provide for determination 
of the market value as found in Secticn 6 
of the 1963 Act, and the rules made there- 
under, the charging section should be 
struck down cannot be accepted. As al- 
ready pointed out, the machinery for 
assessment has been changed. Instead of 
the Assistant Commissioner fixing up the 
market value for the zone, in the new Act 
provision is made for a person to submit 
a return regarding the market value of 
the urban land, and for the determination 
of the market value by the officer aiter 
hearing the person concerned and giving 
him an opportunity to produce the dozu- 
ments in support of his case. The offizer 
is bound to take into account all relevant 
materials in fixing the market value. This 
method has been adopted in various tax- 
ing statutes, and the validity of suck. a 
machinery has not been questioned. In-a 
recent decision of the Supreme Court in 
AIR 1967 SC 595. the Court held that S2c- 
tion 7 of the Wealth Tax Act was intend- 
ed to provide machinery for determina- 
tion of the value of assets. S. 7 of ~he 
Wealth Tax Act is in the following terms: 


“Subject to any rules made in this 
behalf, the value of any asset, other tran 
cash, for the purposes of this Act, shall 
be estimated to be the price which in ihe 
opinion of the Wealth Tax Officer it would 
fetch if sold in the open market on the 
valuation date.” 


The section that is under attack in the 
impugned Act, that is Section 6, is more 
$ 


ri 
i 
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or less on the same lines, and it provides 
that the market value shall be estimated 
to be the price which in the opinion of 
the Assistant Commissioner, or the Tribu- 
nal, as the case may be, such urban land 
would have fetched or fetch, if sold in the 
open market on the date of the commence- 
ment of this Act. Though Section 7(1) of 
the Wealth Tax Act provides that the 
value of any asset shall be estimated sub- 
ject to the rules made on this behalf and 
Section 46(1) of the Act empowers the 
Board to make rules for carrying out the 
purposes of the Act, and Section 46(2) of 
the Act provides that in particular, and 
without prejudice to the generality of the 
power under sub-section (1), rules made 
under the sub-section may provide for 
the manner in which the market value of 
any asset may be determined in the 
Wealth Tax Rules made under Section 46 
of the Act, no provision is made for deter- 
mining the value of the asset from landed 
properties. The Rules relate to the valua- 
tion of interest in partnership or associa~ 
tion of persons, determination of the net 
value of assets of business as a whole, ad- 
justments in the value of an asset not 
disclosed in the balance sheet, etc. The 
Supreme Court has held that machinery 
is provided under Section 7 of the Wealth 
Tax Act for determination of the- value 
of the property. The wording of Section 
6 of the Madras Urban Land Tax Act, 
1966 is more or less the same. Though 
provision is made for framing rules, no 
rules have been framed under the Wealth 
Tax Act for determination of the market 
value of the landed property. So also, 
no rules have been framed under the 
Madras Urban Land Tax Act. The obser- 
vation of the Supreme Court in the 
Standard Mills case, ATR 1967 SC 595 is 
equally applicable to Section 6 of the Act, 
and its validity cannot be questioned on 
the ground that the opinion of the officer 
as to the value is subjective or that no 
adequate machinery is provided for the 
determination of the market value. 


105. In Gift Tax Officer v. Kastur 
Chand, AIR 1965 Cal 70 construing the 
duty of the Gift Tax Officer to form an 
opinion and to make an estimate of the 
value of the property gifted, the Court 
observed that the valuation is an art and 
not a precise science, and that his opinion 
is a judicial opinion. It is not final, it is 
justiciable, it is liable to be tested on 
appeal to the Appellate Assistant Com- 
missioner. Thus the provision as to for- 
mation of an opinion and making an esti- 
mate of the value of the property by the 
officer is recognised in the Gift Tax Act 


106. It was submitted that form- 


_ ing an opinion as to the market value of 


the urban land in the absence of clear 
and specific rule is almost impossible and 
the entrustment of this duty to the offi- 
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cer cannot be held to be valid. It was 
submitted that there is no provision for 
making allowances for encumbrances 
that might have been on the land, the im- 
pact of the various legislative enactments 
such as Madras Buildings (Lease and Rent 
Control) Act, the Fair Rent Act and the 
tax levied by the Municipal Corporation. 
As the machinery provided for the deter- 


mination of the market value of the land . 


is by requiring the person to mapan 
a retum and the scrutinising - of 

by the offcer after giving a notice and a 
opportunity to the person concerned, it is 
not necessary to enumerate the various 


items that are to be taken for forming the- 
The per- | 
son concerned is entitled to rely on the 


opinion as to the market value. 


impact of the various enactments while 
submitting his retiirn, and the officer is 
bound to take that into consideration. It 
is difficult to form an opinion as to the 
market value of any urban land, and 
much more so in the case of a land on 
which a building is standing, and this is 
perhaps the reason why the legislature 
refrained from framing -any rules for 
forming an opinion as to the market value; 
but had recourse to the method of asking 
for the return from the person concerned 
and arriving at an estimate on the basis 
of_that figure. The difficulty in valuing 
urban land has been felt. The value of 
Jand would depend upon very many 
things, such as situation, size, shape, 
frontage and depth, return frontages, 
width of roadway, vistas and nature of the 
soil and tanks. It is impossible to lay 
down. hard and fast rules for valuing a 
site in an urban area. Several factors 
such as whether the plot is north-facing 
or south-facing or whether there is open 
space or park adjoining the site which 
would secure an unobstructed flow of air 
and light, would alter the value of the 
site. If rules are framed for ascertaining 
the value of the site, it would be indefi- 
nite, leading to prolonged litigations and 
disputes. This is the reason why in the 
Land Acquisition Act, the legislature pur- 
posely refrained from defining the word 
‘market value’. Further, the procedure 
for determining the market value has 
been time and again laid down by the 
Courts in the country affording guide 
lines for arriving 
The authorities who are directed to form 
an opinion as to the market value are 
bound to take into consideration the 
guide lines afforded by judicial decisions. 
The valuation of land on which the build- 
ing is constructed is more difficult, and its 
market value cannot be determined with 
accuracy. In this cannection, a sugges- 
tion made by Sri V. K. Thiruvenkata- 
chari, the learned counsel for the peti- 


tioners, is worth mentioning. He submit- ' 


ted that if the purpose of the Act was to 
raise revenue by taxation,. the legislature 


at the market value. 


AIR. 
might have levied a surcharge on the 
property tax levied by the Corporation 
and thus avoided the difficulty in deter- 
mining the market value of urban land 
and the expenses incurred in the adminis- 
tration of the Act. The learned counsel 
may be right in his submission. It may 
be that the State has embarked on a diffi- 
cult task of valuing urban land. Whether 
it is advisable to resort to urban land tax 
or to levy .a surcharge on the property 
tax is for the legislature to decide. So 
long as the legislature is competent to 
impose a levy on the market value of the 
urban Iland, however difficult the process 
of ascertaining the market value may be 
the -Act imposing the tax. cannot be struck 
down. - The petitioners also cannot plead 
that in the absence of rules. the market 
value cannot be satisfactorily determined. 
Urban land is defined as any land which 
is used or is capable of being used as a 
building site and includes garden or 
grounds, if any, appurtenant to a build- 
ing, but does not include any land which 
is registered as wet in the. revenue ac- 
counts of the Government and used for the 
cultivation of wet crops. The explanation 
to the definition provides that any site on 
which any building has been constructed 
all be determined to be urban land. 
For determining the market value of the 
urban land, the value of the land on 
which the building has been ‘constructed 
will also have to be taken into account, 


107. Section 23 of the Land Ac- 
quisition Act provides that in determining 
the amount of compensation to be award- 
ed for land acquired under the Act, the 
Court shall take into consideration the 
market value of:the land at the date of 
the publication of the notification under 
Section 4, sub-section (1). Neither in the 
Act nor in the rules it is provided as to 
how the market value has to be deter- 
mined. When the land and the building 
belong to different persons, the land, even 
though on which the building is con- 
structed, has to be valued and is being 
valued under the Land Acquisition Act. 
The term market value is not defined in 
the Land Acquisition Act. The difficulty 
in defining ‘market value’ was felt by the 
Select Committee which observed: 


“The section as drafted in the bill, 
contained a definition of market-value to 
which exception has been widely taken 
as inapplicable to any part of the country, 
ene when applicable, open to such objec- 

on. 


The Select Committee was of the view 
that the price which a willing vendor 
might be expected to obtain in the market 
from a willing purchaser, should be left 
for the decision primarily of the Collector 
and, ultimately of the Court. The report 
of the Joint Select Committee stated 
further: 
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“We have again considered the ques- 
tion of definition of the term ‘“market- 
value but we adhere to the opinion oi our 
Preliminary report that it is. preferable 
to leave the term undefined. No mate- 
rial difficulty has arisen in the interpre- 
tation of it; the decisions of the several 
High Courts are at one in giving ita 
reasonable meaning of ‘the price a w_lling 
buyer would give to a willing seller’, but 
the introduction of a specific defirition 
would sow the field for a fresh harvest 
of decisions, and no definition could lay 
down for universal guidance in the 
widest divergent conditions of India any 
further rule by which that price should 
be ascertained.” 


In considering the market value, it is well 
settled that there need not be evicence 
of the existence of specified purchasers. 
It may be that there is no market fo- the 
property and that the only imaginary 
bidder will be the officer acquiring the 
property. Even then, the market value 
will have to be determined. The Courts 
have evolved a method of valuing land 
for which there is no market. Even 2ase- 
mentary rights, the right to light ani air 
have been valued. 


108. In the Madras Court-fees and 
Suits Valuation Act, 1955, Section 7(g) 
provides that where the land is a house- 
site whether assessed to full revente or 
not, poramboke land, or is land not felling 
within the descriptions (a) to (£), its mar- 
ket value should be taken as the basis 
for the purpose of Court-fee. There is no 
guidance in the Act for determinaticn cf 
the market value. It is often not possible 
to determine the market value with any 
degree of accuracy, and it may varr ac- 
cording to the persons valuing it. Seve- 
ral methods for determining the market 
value will have to be adopted in arr-ving 
at as correct a valuation as possible. But 
the difficulties in arriving at the market 
value will not make a provision imposing 
= on the market value, unsustainable 
in law. ; 


109. It was suggested that tha 
wording of Section 6 is such that it can- 
not be given effect to. The market valua 
of the urban land is required to be esti- 
mated as the price which in the opinion 
of the Assistant Commissioner or the 
Tribunal, such urban land would have 
fetched or fetch, if sold in the open mar- 
ket on the date of the commencement of 
the Act. The suggestion was that the 
urban land on which a building has been 
constructed would not fetch any price, if 
sold in the open market. Section 7 o2 the 
Wealth Tax Act provides that the value 
of any asset may be estimated to be the 
price which in the opinion of the Wealth 
Tax Officer it would fetch if sold in the 
open market on the valuation date. The 
wordings in both the sections in the two 


V. Pattabhiraman v. Asst. Ccmmr., 


U. L. T. (FB) [Prs. 107-109] Mad. 121 


enactments are similar. Merely because 
the property could not have a market in 
that the land on which the building stands, 
cannot be sold separately would not make 
it impossible to determine the market 
value. The fiction by which site on 
which building has been constructed is 
deemed to be an urban land will have to 
be kept up for determining the value it 
would fetch in the open market. In ad- 
ministering the Land Acquisition Act and 
in disputes between the owners of the 
superstructure and the site the value of 
the site on which a building has been 
constructed is valued by courts. In arriv- 
ing at the valuation of the site on which 
a building exists, the locality in which the 
site is situated would be material. The 
value of the same superstructure stand- 
ing on the same extent of land in the sub- 
urban area and in the centre of the city 
would greatly vary, as the demand for 
the building in the centre of the city is 


higher. The value of the land in the 
centre of the city will, therefore, be 
higher. Though it cannot be said that 


there is market for the land on which the 
building is constructed, the market value 
has been arrived at by following various 
principles laid down by Courts. It may 
be that the market value that is arrived 
at may not be accurate and be a “scienti- 
fic guess”, but such kind of valuation has 
been approved by Courts. In Commr. 
of Income-tax v. Alps Theatre, (1967) 2 
ITJ 166 = (AIR 1967 SC 1437) the aues- 
tion arose whether the value of the land 
on which the building stands should be 
excluded in computing depreciation. The 
Supreme Court held that in computing 
the depreciation on the value of the build- 
ing, the value of the site on which the 
building stands should be excluded. The 
Court held that if it is a first class sub- 
stantial building, the rate is less, while 
it will be higher in the case of a third 
class building, and that it would be diffi- 
cult to appreciate why the land under 
a third class building should depreciate 
three times quicker - than land under a 
first class building. It was held that land 
does not depreciate and if depreciation 
was allowed, it would give a wrong pic- 
ture of the true income. The Court ac- 
cepted the value of the land on which 
the building stood and held that no de- 
preciation was allowable on the cost of 


the land. The decision is an autho- 
rity for the proposition that the 
land on which a building stands can 
be valued. In answer to a specific ques- 


tion by the Court, Sri V. K. Thiruvenkata- 
chari, learned counsel for the petitioners 
admitted that it is possible to value the 
Jand on which building has been con- 
structed. The objection to the validity of 
Section 6 on the ground that it is not 
possible to determine the market value 
according to the Section, and as such, the 
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section should be struck down, is, in my 
view, not valid. 


110. Sri V. K. Thiruvenkatachari 
submitted that the Act should be struck 
down as an unreasonable restriction on 
the right to acquire. hold and dispose of 
property, and as such violative of Article 
19 of the Constitution of India. He sub- 
mitted that the aim of the legislation was 
to rationalise the scheme of taxation of 
land in urban areas so as to secure a 
return commensurate with the pronounc- 
ed increase in land values in recent years. 
It was pointed out by the learned counsel 
that in many cases, the person who deriv- 
ed the advantage of such a rise in prices 
is not taxed, but the purchaser for full 
value becomes the target of the tax, as a 
purchaser of the property. Learned coun- 
sel drew attention to certain cases in 
which there were extensive lands around 
a small building, and because of the urban 
land tax, the owner of the building had 
been left without any income at all. In 
a particular case, it was pointed out, a 
building with eighty grounds of land 
around was leased out for a very small 
sum and the tax was more than the in- 
come; and under the Madras Buildings 
(Lease and Rent Control) Act, the owner 
is not at liberty to take possession of any 
portion of the land -and to sell it. The 
circumstances pointed out by the learned 
counsel do not in any way affect the 
competency of the legislature to tax the 
land. The particular , case mentioned by 
the learned counsel may be a hard one, 
and the applicability of the Madras Build- 
ings (Lease and Rent Control) Act works 
considerable hardship. It may be a fit 
case for the Government to exempt such 
property from the application of the 
Madras Buildings (Lease and Rent Con- 
trol) Act by taking appropriate steps. But 
these circumstances cannot be relied on 
for contending that the enactment (Mad- 
ras Act 12 of 1966) is in violation of Arti- 
cle 19 of the Constitution of India. It 
has been held that the constitutionality of 
a taxing law can be challenged as an un- 
reasonable restriction upon the funda- 
mental rights guaranteed by Article 19(1) 
(£) or 1911) (g) In the Moopil Nair’s 
case, AIR 1961 SC 552 stated supra, it 
was held that the impugned Act was in 
effect confiscatory in nature. In AIR 
1962 SC 123 the Supreme Court held: 
(at page 128). 


“A combined and plain reading of the 
said provisions (of the Constitution) 
makes it abundantly clear that a law 
which is inconsistent with any of the pro- 
visions of. Part III is void. It cannot be 
denied that a law providing for levy and 
collection of taxes is a law within the 
meaning of Part III of the Constitution, 
and therefore it must stand the test laid 
down by Article 13 of the Constitution. 
The ‘law’ in Article 255 of the Constitu- 


A.LR. 


tion must be a.valid law. A law to be 
valid must not only be one passed by the 
Legislature in exercise of a power con- 
ferred on it, but must also be one that 
does not infringe the fundamental rights 
declared by the Constitution.” 


It is not for the Courts to embark on an 
enquiry whether a tax imposed by a sta- 
tute is unreasonably high and whether it 
should be fixed at a.lower level. In AIR 
1962 SC 1563 the Supreme Court held 
that a challenge to a taxing statute on the 
ground of colourable exercise of legisla- 
tive power cannot succeed by merely 
showing that the tax is unreasonably high 
or excessive. In AIR 1963 SC 1667, the 
Supreme Court observed: (at page 1673). 


“The quantum of tax levied by the 
taxing statute, the conditions subject to 
which it is levied, the manner in which 
it is sought to be recovered, are all mat- 
ters within: the competence of the legisla- 
ture, and in dealing with the contention 
raised by a citizen that the taxing statute 
contravenes: Article 19, Courts would 
naturally be circumspect and cautious. 
Where for instance it appears that the 
taxing statute is plainly discriminatory or 
provides no procedural machinery for 
assessment and levy of the tax, or that 
it is contiseatory, Courts would be justi- 
fied in striking down the impugned sta~ 
tute as unconstitutional.” 


As I am of the view that the tax is based 
on the market value and not on the in- 
come or annual value of the urban land, 
0.4 per centum of such market value can- 
not be said to be unreasonably high or 
expropriatary in character. This conten- 
tion that the Act is invalid as expropria< 
tary in character has to be rejected. 


111, The impugned Act provides 
for retrospective operation of the Act. It 
provides that except Sections 19, 47 and 
48, other sections shall be deemed to have 
come into force in the City of Madras on 
the ist day of July 1963 and Sections 19 
and 47 shall be deemed to have come into 
force in the City of Madras on the 21st 
May 1966. It also provides that Section 
48 shall come into force on the date of 
the publication of the Act in the Fort St. 
George Gazette. Section 6 of the Act pro- 
vides that the market value of the urban 
land ‘shall be the price which such urban 
land would have fetched or fetch if sold 
in the open market on the date of the 
commencement of the Act, that is, Ist 
July 1963. The urban land tax is pay- 
able from Ist of July 1963. The imposi- 
tion of retrospective taxation is challeng- 
ed as beyond the competence of the legis- 
lature. It may be noted that the Madras 
Urban Land Tax Act, 1963 came into 
force from ist of July 1963. and it pro- 
vided for the levy of urban land tax. The 
enactment was struck down as invalid as 
it provided for fixation of average market 
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value for particular zones. The legisla- 
ture by giving retrospective effect tc the 
Madras Act 12 of 1966 intends that the 
urban land must.be taxed from the date 
on which the 1963 Act came into force. 
The Supreme Court in AIR 1963 SC 1667 
held that the legislature can pass a law 
and make its provisions prospective or 
retrospective. But it would be open to a 
party to contend that the retrospective 
operation of the Act so completely alters 
the character of the tax imposed by it as 
to take it outside the limits of the entry 
which gives the Legislature competence 
to enact the law; or it may be open to 
contend in the alternative that the restric- 
tions imposed by. the Act are so unreeson- 
able that they should be struck down on 
the ground that they contravene the 
fundamental rights guaranteed under 
Article 19 (1) (f) and (g). In this case, it 
cannot be said that the retrospective ope- 
tration has the effect of changing: the 
nature of the statute so as to affect the 
power of the legislature itself 


112. In AIR 1966 SC 764 the 
ae Court has held thus: (at age 
770). 


“It is well recognised that the power 
to legislate includes the power to legislate 
prospectively as well as retrospectively, 
and in that behalf, tax legislation is not 
different from any other legislation If 
the legislature decides to levy a tax it 
may levy such tax either prospectively or 
even retrospectively. When retrospective 
legislation is passed imposing a tax it 
may, in conceivable cases, become neces- 
sary to consider whether such retrospec- 
tive taxation is reasonable or not. But 
apart from this theoretical aspect of the 
matter, the power to tax can be com- 
pletely exercised by the legislature either 
prospectively .or retrospectively’. 


In the case cited, retrospective effect was 
given in order to give effect to a parficu- 
lar provision in the enactment which was 
found to be defective. Taking into 
account the legislative background, the 
Court held that there could be little doubt 
that there was no element of unreason~ 
ableness involved in the retrospective 
operation of the provision. The Madras 
Urban Land Tax Act, 1966 seeks to cure 
the defect which the earlier Act of 1963 
was found to be suffering from. On the 
principles laid down by the Supreme 
Court in the Jawaharmal’s case, AIR _966 
SC 764 stated supra, it cannot be said that 
ae retrospective operation is objection- 
able. 


113. Before concluding. the objec- 
tion that the Act does not provide machi- 
nery for determining whether a particu- 
lar land is an urban land or not may be 
considered. It has to be noted that urban 
land is any land which is used or is cepa- 
ble of being used as a building site and 
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includes garden or grounds, if any. appur- 
tenant to a building; but does not include 
any land which is registered as wet in 
the revenue accounts of the Government 
and used for the cultivation of wet crops. 
The explanation to the definition provides 
that any site on which any building has 
been constructed shall be deemed to be 
urban land. Section 5 of the Act pro- 
vides that there shall be levied and col- 
lected for every fasli ‘year commencing 
from the date of commencement of the 
Act, a tax on each urban land from the 
owner of such urban Jand at the rate of 
0.4 per centum of the market value of 
such urban land, and Section 6 empowers 
the Assistant Commissioner to fix the 
market value of the urban land. Read 
along with the definition, it would be 
clear that only urban land is liable to tax, 
and the Assistant Commissioner can levy 
a tax only on an urban land. Section 7 
requires only owners of urban land liable 
to pay urban land tax to submit a return. 
If the land is not urban land, no return 
need be filed. Section 11 requires the 
Assistant Commissioner to serve a notice 
on the owner in respect of each urban 
land, where the owner of the urban land 
failed to furnish the return under Section 
7, specifying the extent of the urban land 
and the amount which, in the opinion of 
the Assistant Commissioner, is the correct 
market value of the urban land, directing 
him to attend at his office on a date to be 
specified in the notice or to produce on 
that date any evidence on which the 
owner may rely. At this stage, the owner 
will be entitled to plead that the land 
is not an urban land and that he is not 
liable to pay urban land tax. On hearing 
the objections, the Assistant Commissioner 
shall have to determine whether the land 
in question is a land which is liable to 
tax, that is, a land which comes under 
the definition “urban land”. If it is not 
urban land, the authority will have no 
right to levy any tax. Though the power 
to determine the question whether a parti- 
cular land is urban land or not is not 
specifically provided for in the section, it 
is implied. In construing Section 7-A (as 
inserted by Act 28 of 1963) of the Em- 
ployees’ Provident Funds Act, 1952, which 
provides that the authority may, by 
order, determine the amount due from 
any employer under any provision of the 
Act or of the scheme, and for this pur- 
pose may conduct such enquiry as it may 
deem necessary, a Bench of this Court in 
Regional Provident Fund Commr. v. K. R. 
S. T. Factory, AIR 1967 Mad 129 held 
that the section gives an opportunity to 
the employer to press his objections be- 
fore the authorities mentioned therein, to 
any claim for payment made against him, 
and this will include the ground that it 
is oppressive or unjust in nature. The 
decision can be read as an authority for 
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the view that the authority before levy- 
ing the tax must be satisfied that the 
land is liable to tax under the Act. 


114, In the result, I hold that “all 
the objections to the validity of the enact- 
ment (Madras Act 12 of 1966) will have 
to be rejected. I find that the Act falls 
within the legislative competence. of the 
State under Entry 49, List II and -that 
the legislature is competent to tax on the 
capital: value of the urban land. `The 
challenge to the validity of the Act .as 
violative of Articles 14 and‘19 of the Con- 
stitution of India on the ground that no 
proper machinery and -guidelines for 
determination of the market value had 
been provided for, has to be rejected, - I 


also find that the Act is not.imposing un-. 


reasonable restrictions on the right to 
acquire, hold and dispose of property; and 
the retrospective operation of the enact- 
ment is not violative of the fundamental 
rights of the 
the objections raised by the learned coun- 


sel for the petitioners,-I would dismiss all . 


the writ petitions. 


115. I would place or record my 
appreciation of the full and thorough 
manner in which the petitioners’ case was 
presented by Sri V. K. Thiruvenkatachari. 
My thanks are due to Sri V. Balasubra- 
maniam, amicus curiae, for his assistance 
to the Court during the rather long hear- 
ing of these petitions. . 


NATESAN, J.:— 116. I agree with 
the conclusion in the judgment of my 
learned brother Veeraswami, J., just now 
pronounced with which. my Lord the 
Chief Justice .and my learned brother 
Ramakrishnan, J., concur, striking down 
Section 6 of the Madras Urban Land Tax 
Act (Act 12 of 1966) as violative of the 
constitutional guarantees > 
14 and-19 (1) (f). The reason for this 
separate judgment is, while in agreement 


generally with the substantial reasons. 


given in the judgment, for upholding. the 
competency of the State Legislature to 
levy a tax on the market value of urban 
land, with respect I find I have to differ 
on the alternative ground set out for 
supporting the State’s. competency. I 
propose to briefly touch also one or two 
other points arising in these 
endeavour to state as shortly as I can in 
my own words the reasons which impel 
me to allow these writ petitions. 


117. Despite some fresh lines. of 
approach..now made in the attack on the 
Act as not falling under Entry 49 of 
List II and as a straight trespass into the 
Legislative field of the Union under 
Entry 86 of List I, since these problems 
were mooted and overruled by a Division 
Bench of two of us in (1966) 2 Mad LJ 
172. like my learned brethren, I feel un- 
convinced that the present Act cannot be 


brought within the purview of Entry 49- 


petitioners. Rejecting all ' 


under Articles ` 


cases and i 


‘A. I. R. 


and that it trenched on Entry 86 of the 
Union List. The new angle from which 
Mr, V. K. Thiruvenkatachari, learned 
counsel for the petitioners presented the 
case for the petitioners in the later part 
of his arguments on the question of com- 
petency, is no doubt attractive and tempt- 
ing in its approach, offering a solution for 
several of the riddles raised in the course 
of arguments requiring reconciliation and 


‘clearance if the lists should be interpreted 


as intending the State Legislature also to 


. levy tax on the market value of lands 


and buildings. The argument, as I under- 
stand it is, that a levy on capital value of 
property, however, small the -percentage 
may be, is really a confiscatory measure 
aimed at the property itself, no doubt 
truly in accordance with the directive 
principles’ of State Policy formulated in 
Article 39 of Part IV of the Constitution. 
Having regard to the fact that it is a 
matter of high policy, and uniformity of 
law throughout the country is desirable 
the power in regard to taxing capital, it 
is said, is vested exclusively in the Union 
except in regard to agricultural land. 
Capital value as a measure. it is pointed 


out, is. found only in Entries 86 and 87 of 


List I read with Article 366 (9). A spe- 
cial significance, it is said, has therefore 
to be attached to these entries, since an 
argument would be open but for the 


.réference to the measure in the entries, 


that the levy thereunder was not taxa- 
tion but confiscation of property. Entry 
88 of List I, it is said, is of the same 
character. With reference to agricultural 
land corresponding to Entry 88, the State, 
it is. said, has been given power under 
Entry 47 of List II. The submission goes 
to this extent that Entries 86 and 87 -of 
List I are not properly speaking, taxation 
entries and the object of specifying the 
measure itself in the entries is to diffe- 
rentiate them from the general powers of 
taxation, Learned counsel would. submit 
that the normal method of taxation is not 
to, tax capital and would argue that an. 
impost on capital value was permitted .to 
the Parliament only. under the two En- 
tries 86 and’ 87 of List I. Even the Par- 
liament. it is submitted, cannot rely on 
the general residuary power under Entry 
97 for taxation on the capital value of 
property. Arguments were advanced that 
Capital Gains Tax, Wealth Tax and Estate 
Duty form one scheme of Legislation, and 
to permit Provincial taxation on capital 
assets would-be an impermissible intru- 
sion into the scheme. The submission for 
the petitioners has gone to the extent of 
suggesting that confiscatory taxation if 
made under those entries having regard to 
the expressed measure, would not be 
amenable to appeals based on Article 19, 
at least relatively. Tax on capital value 
has no reference to the yield; the yield 
or income is not under contemplation in 
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such levies and the impugned Act which 
expressly has made a levy on. the market 
value is an instrument for the confsca- 
tion of capital outside the ambit of the 
State Legislative power—so" the argu- 
ment ran. 


118. It is difficult to. accept these 
contentions. They proceed on the as- 
sumption that taxations should only be 
on income or yield or gains from pro- 
perty and that ex necessitate all taxetion 
laws have to be based on income or oro- 
fit. But taxation under the Constitucion, 
as defined under Article 366(28), inclades 
the imposition of any tax or impost, whe- 
ther general or local or special, and “zax” 
- shall be construed accordingly. Tax on 
income is separately defined as including 
a tax in the nature of an excess profits 
tax. It is needless in this brief reference 
for me to discuss the distinctions between 
capital tax and capital levy ‘and capital 
value of property and capital assets of 
an individual. According to David A. 
Wells, (see Cooley on Taxation, Vo. I, 
Paragraph 7, at pages 72- 73); (“Scientiti- 
cally considered taxation is the taking or 
appropriating such portion of the product 
or property of a country or community as 
is necessary for the support of its Gov- 
ernment, by methods that are not in the 
nature of extortion, punishment or confis- 
cation”). .Taxation under the Constitu- 
tion- includes any impost, whether general 
or local or special. The fact that a tevy 
- may lead to capital consumption will not 
make it the less a tax. The imposition of 
capital tax which may lead to capital 
consumption is a matter of fiscal pclicy 
and here we are concerned with the exist- 
ence of power in the State Legislatur2 to 
levy tax on capital value of land. 


119. Reference may usefully be 
made to the opinion of the Federal Court 
in In re Levy of Estate Duty 1944 
FCR 317 at p. 328 = (AIR 1944 FC 73 at 
p. 78) under the. Constitution Act of 1935 
before its amendment in 1945 by the 
India (Estate Duty) Act 1945, 8 and 9 
George VI, Chapter VII. Prior to the 
amendment of the Constitution Ac: in 
1945, there was no entry in the Fed=ral 
Legislature List providing for.the lev~ of 
Estate Duty. There was Entry 55 pro- 
viding for tax on the capital value of 
` assets and Entry 56, duties in respec: of 
succession to property, agricultural land 
of course being excluded. Residual 
power of Legislation was not given then 
by any provision in the Lists, as we now 
have in Entry 97 of List I of the Corsti- 
tution. But Section 104 of the Constitu- 
tion Act vested residual powers of Legis- 
lation providing for the Governor-Gen=ral 
-by public notification empowering either 
the Dominion Legislature or the Provin- 
cial Legislature to enact laws with respect 
to any matter not enumerated in any of 
the lists in the VII Schedule of the Con- 
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stitution Act, including a law imposing a 
tax not mentioned in any such list. 
Among the questions referred to the 
Federal Court, the principal question was 
whether the -Federal Legislature had 
power. to make a law providing that upon 


.the death. of any person there shall be 


levied an Estate Duty in. respect of pro- 
perty. other than agricultural land, pass- 
ing upon the death. Reliance was placed 
on Entry 56 providing for succession 
duties in respect of property other than 
agricultural land as empowering the levy 
of Estate Duty by the Federal Legisla- 
ture. While answering the reference that 
Entry 56 of List I did not cover all cases 
of passing of property upon the death, it 
was observed: 


“The argument based upon the im- 
probability of Parliament having with- 
held the power to levy such a tax when 
framing the Constitution in 1935 has no 
great force. Section 104 has been enact- 
ed to meet that very difficulty. That 
section has also some bearing on the argu- 
ment founded on S. 137: the Governor- 
General may by a notification under Sec- 
tion 104 confer the power even on a Pro- 
vincial Legislature. If, however, the 
situation cannot be satisfactorily met in 
that way, the matter must, of course, go 
before Parliament.” 


The Federal Court. was of the view that 
the power to levy Estate Duty was a taxa- 
tion power and could be granted to the 
Legislature under the residual powers of 
Legislation imposing tax provided for in 
the Constitution Act. This in a way meets 
the argument of learned counsel that 
Entries 86 and 87 in List I alone confer 
Legislative powers which may be confis- 
catory of capital and outside the entry 
even Parliament cannot levy any tax on 
capital and cannot rely for any tax levy 
on capital on Entry 97. 


120. It may be a matter of policy. 
and good government to relate the tax 
specifically to the yield, unless special 
circumstances warrant a departure. But 
it cannot effect the power of the State.. 
The power of taxation has been consider- 
ed as an essential and inherent attribute 
of sovereignty and generally constitu- 
tional provisions relating to the power of 
taxation are regarded not as grant of 
power but as limitation upon the power 
which would. otherwise be practically 
without limit. True, ours is a. controlled 
Constitution and the plenary powers of 
taxation have to be found in the Lists. 
But the only limitation on the power of 
taxation is found in the Constitution and 
I am unable to see from the entries in 
the Lists the limitations now suggested. 
The entry ‘taxes on lands and buildings” 
is wide in its coverage giving the langu- 
age its normal and natural import. Tra- 
ditional concepts of fiscal policy and taxa- 
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tion are rapidly giving way before a fast 
changing world which today is far re- 
moved from what it was when the Con- 
stitution Act of 1935 was passed and 
enabling words in an organic instrument 
like the Constitution must, unless clearly 
defined and necessarily circumscribed in 
their import, get their interpretation 
according to the settled concepts of the 
times. 
stitution norms in taxation cannot be the 
sole determinent in these matters, when 
there has been a radical change in the 
concept of the State and its functions. 


121. If the view that the Legisla- 
tive power given to the Union under 
Entry 86 does not preclude the State from 
levying the tax at a percentage of- the 
market price of lands and buildings under 
Entry 49 of List II is erroneous, I am 
afraid that the Act now under considera- 
tion cannot be sustained on any alterna- 
tive basis. The tax at a percentage of 
the market price cannot, on the language 


of the Act, be viewed as giving a measure | 


of taxation on lands and buildings on the 
yield, actual or notional, and as not a 
tax on corpus. It is one thing to say that 
all kinds of wealth could give a yield of 
some kind or other and that-a small 
annual tax on capital value would, in its 
incidence. be on the yield. But from that 
it does not follow that tax. on a form of 
wealth could, when examining Legislative 
power, be consideréd as tax on the yield 
therefrom. The manner in which the 
tax burden could be met would not con- 
vert the nature of the tax. If Entry 49 
in List II does not empower the State 
Legislature to levy tax on the market 
price of lands and buildings, then the Act 
has to fall on the ground of want of 
competency in the State Legislature in 
that regard. The fact that because of the 
low percentage, 0.4 per cent of the market 
value, it would be paid out of the yield 
or income, cannot validate it. That as- 
pect may, in this case. have a bearing on 
the non-confiscatory character or reason- 
ableness of the taxation under Article 19. 
.The Act as it stands, does not purport to 
tax lands and buildings on the basis of 
any yield actual or hypothetical therefrom 
or on the annual value, providing as a 
measure, of such tax a percentage on the 
capital value. True, even if the Legisla- 
ture on the face of the Act avowed that 
it intended thereby to legislate with re- 
ference to a subject over which it had no 
jurisdiction, if on scrutiny the enacting 
clause of the Act brought the Legislation 
within its Legislative sphere, the court 
would not declare it ultra vires. It is for 
the court to examine the substance of the 
Act and determine whether in substance 
the Legislation is beyond the powers of 
the Legislature or within its powers. The 
expressions used may not be conclusive 
of the character of the Act for the purpose 


Legislative practice and pre-Con-. 


ALR. 


of determining whether it is to bé con- 

demned or saved from condemnation. The 
court could certainly examine the effect 
of the Legislation, its object, purpose and 
design for ascertaining the true character 
of the enactment and the class or subject 
of Legislation to which it really belongs. 
But this inquiry in the present case, in 
my view, cannot save the Act. To start 
with, if a percentage of the market price 
on lands and buildings should be constru- 
ed as a measure, the market price in 
effect is looked upon as capitalisation’ 
based on yield. First it is an involved 
formula not contemplated by the Legis- 
lation. And to a specific question, the 
learned Advocate-General appearing for 
the State categorically stated that the 
Government’s stand was that the market 
value alone was taken and not the annual 
letting value -for computing the tax and 
that the local Government had power to 
tax on capital value, 


122. So, apart from the express - 
language of the relevant provisions not 
permitting any room for the contention 
that the percentage of the market price 
is only a measure as will be seen present- 
ly, we have the expressed stand taken by 


.the learned Advocate-General that the 


Government was not. adopting the percent- 
age of the market price as a measure only 
and that the Act has no regard to the 
yield, actual or hypothetical, oe lands 
and buildings. 

“123, It is not the case of the State 
that the market price is taken as a kind 
of capitalisation of the yield of the annual 
value. The charging section, Section 5, 
levies tax.on the owner of urban land. 
Section 6 provides for the ascertainment 
of market value of urban land and it will 
be the price which in the opinion of the 
Assistant Commissioner, or the Tribunal, 
as the case may be, such urban land 
would have fetched or fetch, if sold in the 
open market on the date of the com- 
mencement of the Act. Absolutely no 
quarter is given for any inference that 
the market price has any relation to the 
yield, actual or hypothetical from the 
property. It is not statutorily based on 
the capitalisation of.amy income from the 
property. The subject of the tax and 
the measure of the tax are emphatically 
related by the Act to the market value of 
urban land, the price which the land 
would fetch if sold in the open market. 
Neither under the Act nor under the rules 
any special machinery has been provided 
for ascertainment of the market value 
from -which one may infer that the mar- 
ket value is related to the yield or in- 
come. Section 6 speaks of the market 
value as a price which the urban land will 
fetch if sold in the open market. True, 
the provision dealing merely with the 
machinery of taxation ought not to be 
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presumed to impose a charge. Here the 
charging section itself levies the tax on 
a percentage of the market value and 
Section 6 makes it mandatory that the 
market value shall be estimated at the 
open market price of the land. Of course, 
the statute should be read as a whole 
and the language used in other parts may 
well be called in aid for interpretacion 
of the charging section. But that car be 
done only when there is ambiguity in 
the charging section. There is nothing 
to show in the Act that the market value 
has been mentioned only as a convenent 
mode for assessment of the tax, but ~hat 
the intention was to base the tax on the 
yield, actual or hypothetical. We have to 
read many words into the section to pro- 
duce the result that the tax is relatec to 
the yield or annual value. The subiect- 
matter of the tax is clearly identified by 
Sections 5 and 6 of the Act. Sections 25 
and 26 providing certain concessions to 
the assessee, cannot control or alter the 
plain words of Sections 5 and 6 and 
relate the tax to the income from his pro- 
perty. Under Section 25 the owner of 
urban land where the land or the builcing 
thereon has been let out, is permittec in 
certain circumstances to add to the anrual 
rent, an amount not exceeding the dizfe- 
rence between the urban land tax ray- 
able under the Act and one half of the 
annual rent. Under Section 26 an owrer- 
occupier of a building for residential pur- 
poses gets a concession of 25 per cent 
reduction in the amount of urban land 
tax payable on the urban land on which 
a building has been constructed and on 
the urban land appurtenant to such buld- 
ing. These two provisions are only con- 
cessions shown to the assessee of uran 
land tax. Section 25 does not lead to the 
inference that the real tax base is the 
income from the land. On the contrary, 
the section envisages the possibility of 
the tax exceeding half the rental inccme 
and there is no limit to the difference. 
The tax is not pegged down and kept 
below the annual rent. In this conrec- 
tion one may refer to Section 31 of the 
earlier Urban Land Tax Act 1963 which 
provided that if the tax payable in res- 
pect of any land under the Act was in 
excess of the amount of the annual rent 
payable in respect of such land or buid- 
ing thereon, to the annual rent an amount 
not exceeding the urban land tax eculd 
be added. The true nature of the charge 
thus being a charge on the market velue 
of urban land, legislative competence 
cannot be found for the Act by regarcing 
it as imposing a charge on the yield or 
income and not on the corpus. To -ust 
say that it is a tax on land takes one no- 
where: Is it a tax on land accordine to 
its extent, or on land value or the y-eld 
therefrom? 
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124. In my view, even if legisla- 
tive competence for the Act could be 
found by regarding the charge as really 
related to the yield from the property, 
then also the Act has to be struck down 
as camouflaging the real incidence of the 
levy. The decision of the Supreme Court 
in AIR 1963 SC 1742 at pp. 1751 and 1752 
will then directly apply and invalidate 
the Act. A tax related to the yield is 
clearly different from a tax on the cor- 
pus, that is, the market or capital value 
of property. The taxes are distinct and 
different in their incidence. A capital 
tax payable anrually may in fact, be paid 
out of income and one can envisage a 
case where an assessee may be compelled 
to pay a tax on yield or annual value out 
of capital. But all the same even if the 
same amount of revenue is taken annually 
from each tax-payer) the effective inci- 
dence of a tax assessed on capital may 
differ to a not unimportant degree from 
a tax assessed on the annual income or 
yield. The Supreme Court observed in 
the case cited above: 
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“It is however urged that it really 
makes no difference whether the rate is 
levied at a percentage of the capital value 
or at a percentage of the annual value 
arrived at on the basis of capital value 
by fixing a certain percentage of the 
capital value as the yield for the year. 
It is true that mathematically it is possi- 
ble to arrive at the same figure for the 
rate by either of these methods..... sdevese 
But this identity would not in our opinion 


. make any difference to the invalidity of 


the method of fixing the rate on the capi- 
tal value directly. If the law enjoins 
that the rate should be fixed on the 
annual value- of lands and buildings, the 
municipality cannot fix it on the capital 
value, and then justify it on the ground 
that the same result could be arrived at 
by fixing a higher percentage as the rate 
in case it was found in the right way on 
the annual value. Further by fixing the 
rate as a percentage of the capital value 
directly, the real incidence of the levy is 
camouflaged ..... rere! .. if it is open to 
the municipality to fix the rate directly 
on the capital value at 1 per cent it will 
be equally open to it to fix it, say at 10 
per cent, which would, taking again the 
same example, mean that the rate would 
be 250 per cent of the annual value, and 
this clearly brings out the camouflage. 
Now a rate at 10 per cent of the capital 
value may not appear extortionate but a 
rate at 250 per cent of the annual value 
would be impossible to sustain and might 
even be considered as confiscatory taxa- 
tion. This shows the vice in the camou- 
flage that results from imposing the rate 
at a percentage of the capital value and 
not at percentage of the annual value as 
it should be .....ccccccseccsceees wee By levy- 
ing it otherwise directly at a percentage 
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of the capital value, the real incidence of 
the rate is camouflaged, and the electo- 
rate not knowing the true incidence of 
the tax may possibly be subjected to such 
a- heavy incidence as in some cases may 
amount to confiscatory taxation ........ dae 
It follows therefore that as-the tax in the 
present case is levied directly at a per- 
centage of the capital value it is ultra 
vires of the Act and the assessment based 
in this manner must be struck down . as 
ultra vires the Act.” 


In the present case the charge is fixed 
at 0.4 per cent of the market value: that 
is, the tax is Rs. 4/~ where the market 
value is Rs. 1,000/-, ex facie not extor- 
tionate. If we should take it that a capi- 
talisation of the annual yield or value has 
been made taking the yield as from an 
investment at 5 per cent, then 0.4 per 
cent of the market value would work 


out to 8 per cent of the annual value. If . 


the investment return goes below 5 per 
cent, then the tax at a percentage of the 
annual value will go up, There is no- 
thing to preclude the State from increas- 
ing the levy on the market value from 
0.4 per cent to 2 per cent or even higher. 
A levy of 2 per cent on the capital value 
will be equal to a levy of 40 per cent on 
the annual value, and a levy of.6 per 


cent on the capital value will be equal to . 


a levy of 120 per cent on the annual value. 
If the power of the Legislature to tax is 
only on the yield or annual value of lands 
and buildings, the real incidence of the 
tax is camouflaged by showing the tax at 
a low percentage of the capital value ‘and 
on the authority of AIR 1963 SC 1742 at 
p. 1751 the Act has to be struck down 
as beyond the competence of the State 
Legislature. In AIR 1962 SC 1563 at p. 
1572 (and 1573) the Supreme Court one 
_ served : 


“In aiher words the conclusion that a 


taxing statute is colourable would not 
and cannot normally be raised merely on 


the finding that the tax imposed by it is. 


unreasonably high or heavy because the 
reasonableness of the extent of the levy 


is always a matter within the competence’ 


of the Legislature. Such a conclusion can 


be reached where in passing the Act, the. 


Legislature has merely. adopted a device 
and a cloak to confiscate the property of 
the citizen taxed.” 


However,.as stated by me at the outset, 
I am in entire agreement with the view 
that Entry 86 of List I does not preclude 
the State from levying a tax on the mar- 
ket value of lands and buildings. The 
lower percentage of the tax can, in this 
case, be related to the yield from the pro- 
perty actual, notional or -hypothetical to 


show that the tax is not confiscatory in’ 


„character. 


125. I shall now take up for con- 
sideration Section 6 of the Act. I am 


-provision 


A. I. Re 


strongly inclined to the view. that while 
Section 5 is not constitutionally invalid 
under Articles 14 and 19 (1) (Ð, Section 6 
of the Act is clearly invalid under those 


‘Articles. I am not examining the attacks 


on the charging Section 5 under Article 
19 (1) (£). as it is considered in detail by 
my learned brother Veeraswami, J. This 
Article was not available, to the owners 
of urban lands when Act XXXIV of 1963 
was questioned before us. Nor is there 
anything for me to add on the vires of 
the retrospective provisions of the prë- ` 
sent Act. It is urged for the petitioners 
that the Act providing for imposition of 
tax on land only estimating the market 
price of the land apart from the buildings 
thereon and the absénce of any statutory 
directions for the ascertainmerit of the 
market value, makes the incidence of the 
charge haphazard, arbitrary and caprici- 
ous. The base for taxation is the price 
the urban land in the opinion of thé As- - 
sistant Commissioner or the Tribunal on 
appeal from him would have fetched if 
sold in the open market on the 1st day of 
July, 1963, a day more than three years 
prior to the Act. The absence of any 
to resort to the Civil Court 
when the ascertainment of market value 
is found to be arbitrary and capricious is 
referred to and relied upon for invalidat- 
ing the provision under Article 19 (1) (£). . 
It cannot now be questioned that the vali- 
dity of a taxing statute can be challenged 
on the ground that it contravenes one or 
other of the fundamental rights guaran- 
teed by Part III of the Constitution. A 
citizen can challenge the constitutionality 
of a tax law on the ground that it . 
offends Article 14 or Article 19 of the 
Constitution. It is sufficient here to refer 
to the observations in AIR 1962 SC 1563 
at p. 1570, where Gajendragadkar, J.. (as 
he then was) speaking for the court ob- 
served : 


“In recent years, there has been a 
consensus of opinion in the -decisions of 
this Court that the validity of the Legis- 
lation imposing a tax can be challenged 
not only on the ground of lack or absence 
of legislative competence but also on the 
ground that the impugned legislation vio- ` 
lates the fundamental rights guaranteed 
by Part III ‘of the Constitution, ` Vide 
Mohammad Yasin v. Town Area Commit- 
tee, Jalalabad, 1952 SCR 572 = (AIR 
1952 SC 115), State of Bombay v. United 
Motors (India) Ltd., 1953 SCR 1069 = 
(AIR 1953 SC 252), "Bengal Immunity Co., 
Ltd. v. State of Bihar, (1955) 2 SCR 603 
= (AIR 1955 SC 661), Tika Ramii v. State 
of Uttar Pradesh, 1956 SCR 393 = (AIR 
1956 SC 676) and AIR 1962 SC 123. There- 
fore it must now be taken to be settled 
that the validity of a tax law can be 
challenged on the ground that it infringes 
one or other of the fundamental rights 
guaranteed by Part III, and so, the argu- 
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ment that the tax with which we are ĉon- 
cerned is invalid because it offends agairist 
Arts. 14 and 19 (1) (f) cannot be rejected 
as inadmissible.” 


Section 2 (13) of the impugned Act 
defines “urban land” as meaning any 
land which is used or is capable of Leinz 
used as a building site and includes garden 
or grounds, if any, appurtenant to a build- 
ing but does not include any land which 
is registered as wet in the revenu2 
accounts of the Government and usec for 
the cultivation of wet crops. The Expla- 
nation says: š 


“For the purposes of this clause, anv 
site on which any building has been zon- 
peut shall be deemed to be urban. 
and.” ‘ 


Under the definition of urban land, the 
land is separated from the building and 
it is the site on which the building stands 
that is assessed. While Section 5 provides 
for levy of tax on each urban land, 2ach 
urban land being defined as land compris- 
. ed in a survey number or sub-division 
number, Section 6 provides for the asti- 
mation of the market price of the land 
Section 6 runs thus: 


“For the purposes of this Act, the 
market value of any urban land shal: be 
estimated to be the price which in the 
opinion of the Assistant Commissioner or 
the Tribunal, as the case may be, suck 
urban land would have fetched or fetch 
if sdld in the open market on the dat2 of 
the commencement of this Act.” 


Section 7 of the Act provides for the 
owner of urban land submitting a return 
within the period prescribed containing 
inter alia the amount which in the opinion 
of the owner is the market value of the 
urban land. Under Section 8 if any 
owner of urban land fails to furnish the 
return under Section 7, the Assis-ant 
Commissioner may obtain the necessary 
information in respect of the particulars 
specified in Section 7, either by himself 
or through such agency as he thinks fit. 
The language here is not quite happy, 
for it looks as if the Assistant Commis- 
sioner has to obtain information of the 
amount which “in the opinion of the 
owner” is the market value of uran 
land. Under Section 10, the Assistant 
Commissioner has to determine the mar- 
ket value. When a return is furnished 
under Section 7, the Assistant Commis- 
sioner has to examine the return and 
make such enquiry as he deems fit. If 
he is satisfied that the particulars mən- 
tioned in the return are correct and ccm- 
plete, he shall, by order in writing, defer- 
mine the market value of urban land and 
the amount of urban land tax. payable 
in respect of such urban land. Where on 
examination of the return and after the 
enquiry he is not satisfied that the parti- 
culars mentioned in the return are correct 
and complete, he shall serve a notice on 
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the owner either to attend in person at his 
office on a date to be specified in the 
notice or to produce or cause to be pro- 
duced on that date any evidence on 
which the owner may rely in support of 
his return. The Assistant Commissioner, 
after hearing such evidence as the owner 
may produce in pursuance of the notice 
and such other evidence as Assistant 
Commissioner may require on any speci- 
fied points shall, by order in writing, 
determine the market value of the urban, 
land and the amount of urban land tax 
payable in respect of such urban land. 
Where the owner has failed to attend or 
produce evidence in pursuance of the 
notice issued to him, the Assistant Com- 
missioner shall, on the. basis of the 
enquiry made, by an order in writing, 
determine the market value of the urban 
jand and the amount of urban land tax 
payable in respect of such urban land. 
Under Section 11 where the owner of 
urban land has failed to furnish the 
return under Section 7 and the Assistant 
Commissioner has‘obtained the ‘necessary 
information under Section 9, he shall 
serve a notice on the owner in respect of 
each urban land specifying inter alia the 
amount which, in the opinion of the 
Assistant Commissioner, is the correct 
market value of the urban land, and 
direct him to attend in person at his office 
or to produce or cause to be produced any 
evidence on which the owner may rely 
on prescribed date. At this enquiry after 
hearing such evidence as the owner ‘may 


. produce and such other evidence as the 


Assistant Commissioner may require on 
any specified points, the Assistant Com- 
missioner shall, by order in writing, 
determine the market value of the urban 
land and the amount of urban land tax 
payable in respect of such urban land. If 
the owner does not respond to the notice 
issued, the Assistant Commissioner shall, 
on the basis of information obtained by 
him under Section 9, by order in writing, 
determine the rnarket value of the urban 
land and the amount of the urban land 
payable in respect of such urban land. 
Under Section 20, an appeal is provided - 


“to the Tribunal under the Act from the 


determination of the Assistant Commis- 
sioner. Sub-clause (6) of Section 20 pro- 
vides that any order passed by the Tri- 
bunal under Section 20 shall be final. The 
amount or urban ‘lend tax determined 
under Section 10 or 11, with the modifi- 
cation. if any, made in any appeal under 
Section 20, shall, as per the provisions in: 
Section 13, remain in force for a period 
of ten years from the Ist day of July of 
the fasli vear in which the urban land tax 
is so determined, or for a further period 
not exceeding ten years as the ` Govern- 
ment may direct. ‘The Tribunal consti- 
tuted under the Act is required, by Sec- 
tion 4, to: consist of a person who shall be 


ard 
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a judicial officer not below the rank of 
Subordinate Judge. Section 43 (1) of the 
Act enables the Government to make 
rules to carry out the purposes of the Act. 
Section 43 (2) provides that without pre- 
judice to the generality of the power 
given under Section 43 (1) the rules may 
provide for certain specific matters with 
which we are not now concerned. 


126. It is admitted for the State 


that no rules have been made under Sec- 


tion 43 for guidance to the authorities 
under the Act for determination of mar- 
ket value of urban land. Of course, Sec- 
tion 6 is specific as to what has to be 
ascertained. It provides that the market 
value shall be estimated to be the price 
which in the opinion of the Assistant 
Commissioner, or the Tribunal. the urban 
land would have fetched or fetch, if sold 
in the open market on the date of the 
commencement of the Act. But it is a 
matter of common knowledge that there 
is no such thing as open market for -land 
in the City of Madras, at any rate in the 
greater part of the metropolitan area. 
But what is required under the Act is 
the value of the land alone, that is, a site 
on which the building stands, leaving out 
of consideration the value of the building 
thereon. The Act, it must be said, is 
made to commence retrospectively from 
the Ist day of July, 1963 with reference 
to the City of Madras from which these 
writ petitions arise. The Act itself was 
published in the Fort St. George Gazette 
only on the 10th of September, 1966. The 
earlier Act, Madras Act XXXIV of 1963 
which this Court struck down, had pro- 
vided some rules for determination of the 
market value of urban land. But the 
charging section there made the levy on 
the average market value of urban land 
in the related sub-zone and so was struck 
down as violative of Article 14. The 
rules under the prior Act provided that, 
while determining the market value, con- 
sideration should be of not only the price 
of land but also the rents fetched for the 
use and occupation of lands in the zone or 
sub-zone, the principles generally adopted 


in valuing lands under the Land Acquisi-~- ` 


tion Act, 1894, and the compensation 
awarded in recent land acquisitions after 
deducting the solatium, if any. Later 
there was an amendment of the rules 
deleting the reference to land acquisition 
awards. The absence of adequate, rea- 
sonable and- satisfactory. provisions for 
the ascertainment of the market value of 
urban land, particularly when the site has 
to be valued apart from the buildings, is 
attacked as wholly unreasonable and de- 
void of any guidance, where clear “guid- 
ance is called for. It is strongly urged 
that no acceptable reason could be found 


for the State not adopting the value of - 


land and buildings ascertained in the 
City for taxation purposes by the City 


A.I R. 
Corporation, its own statutory authority. 
The City Corporation tax, it is pointed 
out, is levied under entry 49 of List II. 
Counsel points out that in ascertaining 
the value of the site, apart from the 
building, what is known as “Contractor’s 
method”, is generally adopted by the 
authorities. This is made out by refer- 
ence to the orders and notices issued by 
the authorities under the Act filed in the 
several cases before us. In the absence 
of evidence of sale of vacant sites for the 
purpose of valuing one person’s land, it 
is said, the value of land in the neigh- 
bourhood arrived at by adopting the con- 
tractor’s method to a sale of some third. 
person’s land with building thereon is 
taken into consideration. It is urged that 
it would be practically impossible in the 
greater part of the City to get evidence 
of the market price of land alone, apart 


_from the price of land with buildings 


thereon. For the year 1964-65 the num- 
ber of buildings severally assessed by the 
Corporation in the City was 1,01,055 and 
the number of vacant sites, 3,918, the - 
total number of assessees of lands and 
buildings being 1,04,974. Under the Con- 
tractor’s method where a particular pro- 
perty in the neighbourhood has been sold, 
the cost of construction of the building is 
calculated providing for depreciation and 
that is deducted from the value of. the 
land and building as sold. Learned coun- 
sel points out that while a person may 
find it difficult to test the contractor’s 
method of valuation even with reference to 
his own land and building and must have 
a competent architect to help him, it is 
not practical possibility for him to check- 
up or make objections to the valuation 
arrived at by the authorities under the 
Act, adopting the contractor’s method to 
land of third party. 


127. There can be no doubt that 
in the application of the Act in municipal 
areas the problem of site valuation is be- 
set with difficulties. The value of urban 
land will differ from site to site and sales 
of neighbouring properties at the relevant 
period, even if available. may not be of 
much assistance in finding the fair value 
of a particular urban land. The autho- 
rities under the Act may generally have 
to adopt what is referred to as Contrac- 
tor’s method where data for that method 
is available, for ascertaining the value of 
the site alone. Only vacant sites could be 
sold as sites and generally it is the unit 
of site with building thereon that comes 
into the market. Rarely will there be 
market evidence or open market for site 
only and the valuation of site apart from 
building has never been regarded as a 
proper and satisfactory method of valua- 
tion for the ascertainment of the true 
market value of the site. Even the re- 
verse process has been condemned. Ags 
early as 1907 with reference to an acqui- 
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sition under the Land Acquisition Act 
where the final determination is by court, 
it is observed by Macleod, J., in In re 
Dhanjibhoy Bomanji, (1908) 10 Bor. LR 
701 at p. 710. 


“The fallacy of valuing © lana and 
building separately and taking the total 
as the value of both seems too obvious 
‘to require being exposed. It by no means 
follows that if a man spends Rs. Xx‘ on 
land and Rs. Y on building he produces 
a property worth Rs. X plus Y. The pro- 
perty must be valued according to what 
it is worth in the market and not by what 
it costs.” 

In Rathnamasari v. Secy. of State, AIR 
1923 Mad 332 at p. 334 this Court ob- 
served : 


“The appellant’s next. contentian is 
that the 84 acres of land on which the 
buildings stand should be valued sepa- 
rately and that the buildings should also 
be valued separately and the two added 
together to get the: total market valve of 
the plots with the buildings standing 
thereon. That is hardly the way in which 
property consisting of a house and ga-den 
.is valued in the market. We think that 
a plot consisting of a house and a ga-den 
is much more satisfactorily valued in the 
manner in which the District Judge has 
done, by capitalising the rental in the ab- 
sence of other evidence which would give 
a more satisfactory value.” 


In that case the annual rental value was 
ascertained at Rs. 680/- and taking 20 
years’ purchase the plots and buildings 
were estimated at Rs. 13,600/-- For as- 
certaining the value of the lands alone, 
the value of the. buildings Rs. 6,300/- -was 
deducted and the value of the lands work- 
ed out at Rs. 850/- an acre. It mus: be 
noted here that for ascertaining the value 
of the land, the annual value of land and 
building was capitalised and the cos of 
the building deducted. Reference maw be 
made to Secy. of State v. Shunmugaraya, 
(1893) ILR 16 Mad 369 (PC) where the 
Judicial Committee had to value the 
seven pagodas of Mahabalipuram under 
the Land Acquisition Act, a difficult task. 
The State acquired the property for pre- 
servation of the monuments. The Privy 
Council held that taking into considerazion 
the nature of the property and the ab- 
sence of market value for temples and 
their architectural carvings, the best 
method of valuation was to estimate the 
possible rent of the entire property on the 
basis of the actual rent of a portion of the 


- property which was available, and 
capitalise at 25 years’ purchase 
of the hypothetical rental. Of course, 


if buildings are to be valued sepa- 
rate from the site for assessing comren= 
sation, the principle adopted is. fixation 
of the value by ascertaining the cost of 
purchase of the building at the relevant 
period and then allowing depreciation in 
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consideration of the age of the building 
and costs of such repairs as may be re- - 
quired. . Economists in text books on 
Public Finance emphasise the difficulty of 
ascertaining site value of built up lands 
for the purpose of taxation, as market 
evidence may not be available of the 
value of site in built up areas. In Public 
Finance by Hicks (Cambridge Economic 
Hand Books, 2nd Edition, 1959 Reprint) 
it is said at page 176: 


“Once a building has been erected on 
a site there is no objective means of esta- 
blishing the respective contribution of 
site and building to the value of the 
whole; even if they can be logically dis- 
entangled, which is by no means certain. 
There is thus a chronic shortage of mar- 
ket ‘evidence on which site valuation can 
be based. This implies an element of 
arbitrariness in the valuation ...... seaceeexe 
But when he (valuer) is assessing the 
value of a built-up site a much greater 
effort of the imagination is required, the 
appeal from his valuation is virtually im- 
possible.” 


‘128, It is argued for the State 
that no guidance is required as to how 
the market value of property has to be 
ascertained and reference is made to the 
Land Acquisition Aci, the Wealth Tax Act 
and Gift Tax Act. So far as the Land 
Acquisition Act is concerned, the defini- 
tion of land in the Act includes also build- 
ings thereon and the acquisition generally 
is of land with buildings. Occasionally 
the building may be the subject of acqui- 
sition. Then generally the contractor’s 
method is adopted for ascertaining the 
value of the building. So far as the 
Wealth Tax or for that matter Gift Tax 
is concerned. here again the valuer is not 
called upon statutorily to embark on the 
difficult task oi disentangling the value 
of the site, apart from buildings. True, 
valuation of immoveable property is not a 
precise Science. Under the Land Acqui- 
sition Act the Collector only makes an 
offer and the final determination _ is left 
to the Civil Court. The matter is left to 
Judicial adjudication with right as of 
course for an appeal to the High Court. 
Both under the Wealth Tax Act and Gift 
Tax Act, though the value of the property 
is the price wkich it would fetch if sold 
in open merket, there are provisions giv 
ing an hierarcky of Tribunals. The Ap- 
pellate Tribunal may refer the question 
of disputed value, when the assessee re- 
quires it, to the arbitration of two valuers 
one of whom is nominated by the appel- 
lant and the other, by the respondent. 
From the Appellate Tribunal there is a 
provision for reference to the High Court 
on a question of law and also for appeal 
to the Supreme Court from the High 
Court when the High Court certi- 
fies that it is a fit case for ap- 
peal to the Supreme Court. Under the 
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present Act it must b2 noticed that the 
‘order of the Appellate Tribunal, who is 
no doubt a Judicial Officer now below the 
rank of Subordinate Judge, is final. 
fact that an aggrieved owner may apply 
to the High Court under Article 226 is no 
consolation, as the jurisdiction of the 


High Court under Article 226 is limited... 


In questioning a valuation which is not 
admittedly a precise Science, a citizen can 
hope for little chance to succeed’ on the 
merits, in an application under Article 226 
‘ of the Constitution. The property whose 
market value has to be ascertained here 
generally being site with buildings, there- 
on, the valuer is. left to draw much on 
his experience and imagination and the 
High Court in its special extraordinary 
jurisdiction under Article 226 will have 
little scope for interference on the valua- 
tion itself. But undoubtedly the element 
of judgment enters into the valuation to a 
- considerable degree. While .a provision 
for resort to civil court at some stage 
may not always and necessarily be the 
sine qua non for reasonableness of a law, 
having regard to the complicated nature 
_ of the determination required, in my 

view, the absence of some statutory provi- 
sion for a resort to the civil court affects 
the reasonableness of the provision fot 
the determination of the value of urban 
land in the Act. In this connection it has 
to be noted that the determination of 
value once made would enure for a period 
of ten years with an option for the Gov- 
ernment to extend it for a further period 
of 10 years. In AIR 1961 SC 552 at pp. 
557 and 559 in which the Travancore- 
Cochin Act 15 of 1955 was struck down, 
the Supreme Court. when examining the 
constitutionality of the Act under Arti- 
cles 14 and 19, referred to the absence of 
provision for challenging the regularity 
of assessment by recourse to proceedings 
in a higher civil court. The Supreme 
Court remarked that there was no proce- 


dure prescribed for obtaining the opinion ` 


of a superior civil court on question of 
law, as was generally found in all taxing 
statutes. 


129. .Whether or not the machi- 
nery providing for determination of mar- 
ket value is unequal to its task and so 
unreasonable, one thing is clear that in 
its actual incidence the method of deter- 
mination of the market value would make 
the tax discriminatory - harsh -and un- 
equal in its incidence, as will be seen pre- 
sently. In Moopil Neir’s case, AIR 1961 
SC 552 just now referred, the Supreme 
Court observes: 


“The guarantee of equal protection 
of the laws must extend: even to taxing 
statutes. It has not been contended 
otherwise. It does not mean that every 
person should be taxed equally. But it 
does mean that if property of the same 
character .has to be taxed, the taxation 


The ` 
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must be by the same standard, so that 
the burden of taxation may fall equally 
on all persons holding that kind and ex- 
tent of property. If the taxation gene- 
rally speaking. imposes a-similar burden 
on every one with reference to that parti- 
cular kind and extent of property, on the , 
same basis of taxation, the law shall not 
be open to attack on the ground of in- 
equality, even though the result of the 
taxation may be that the total burden on 
different persons may be unequal.” 


When the validity of. a tax is impugned 
as violative of Article 14, the Court can- 
not rest content with the apparent tenor 
and language of the statute. It is not 
the phraseology that governs the matter 
but the effect of the law. Under the Act 
in question, tax is levied at a flat rate of 


- 0.4 per cent of the market value. Whe- 


ther the owner of urban land makes no - 
income or some income or high income. 
however, high it may be, by his use of 
the land he has to pay the same rate of 
tax. To take an illustration. an owner 
of two grounds of urban land in a loca- 
lity where the land value is determined 
at Rs. 10,000/- per ground will have to 
pay urban land tax at Rs. 80/- per fasli. 
He may have a small building on the pro- 
perty which he may have let out at a 
rent of Rs. 200/- per month. His imme- 
diate neighbour owning similarly two 
grounds having the finance to exploit the 
potentiality of the land may have put up 
six storied building and be getting a 
monthly rental of Rs. 1,200/-. He too 
need pay as urban land tax only.Rs. 80/-. 
To take another case: say a person has 2 
plot of ten grounds in extent on which 
he has constructed a building on a plinth 
area of one ground. . It may be that he 
gets no service from the vacant portions. 
Still he has to pay urban land tax of Rs. 
400/- on the ten grounds. His neighbour 
who has fully utilised his. entire land of 
10 grounds similarly situated and gets an 
income from every sq. foot of the land 
would also be paying the same tax. The 
vice making the tax burden fall unequally 
is, in the absence of suitable guidelines 
for estimating the value of urban land, 
for taxation purposes. The question ‘ is 
whether this feature of the levy inherent 
in the Act as it now stands would make 
the levy void under Article 14 of the 
Constitution. In Moopil Nair’s case, AIR 
nie SC 552 at p. 558, the Supreme Court 
sai 


“Ordinarily a tax on land or land 
revenue is assessed on the actual or the 
potential productivity of the land sought 
to be taxed. In other words, the tax’ has 
reference to the income actually made, or 
which could have been made with the 
diligence, and therefore, is levied with 
due regard to the incidence of the taxa- 
tion.” 
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A reading of the judgment in that.case 
shows that the State appears to have re- 
lied on Entry 49 of List II for the State’s 
powers to tax the land. A flat rate of 
Rs. 2/- per acre had been levied and the 
State had contended that the ircome 
from forest lands in question was entirely 
` irrelevant, that it was irrelevant wkether 


the lands were productive or not, and 
that the tax was “an impost on jand”, 
that is, a tax on the property itself. For 


the citizen it was argued inter alia that 
- the State had no power to impose tax on 
forests. the power under Entry 49 o2 List 
II being to tax only lands. In the dis- 
senting judgment of Sarkar, J. (as. he then 
was), the taxation power in that case was 
found to be under Entry 49. It canrot be 
otherwise as the other possible Entry 45 
of List II Land Revenue would straight- 
way make the yield or productivizsy a 
material factor. Anyway as both the 
entries are under the same List the non- 
mention of Entry 49 in the majority judg- 
ment, in my opinion, does not affect the 
position. In the majority judgmert in 
that case which struck down the Act in 
question as violative of Articles 14 and 
19 (1) (£), it is observed: 


“Under the Act in question we shall 
take a hypothetical case of a number of 


persons owning and possessing the same . 


area of land. One makes nothing cut of 
the land, because it is arid desert. The 
second one does not make any income, but 
could raise some crop after a dispropor- 
tionately large investment of labour and 
capital. A third one in due course of 
husbandry, is making the land yielc just 
enough to pay for the incidental expenses 


and labour charges besides land tax or: 


revenue. The fourth 
profits, because the land is very fertile 
and capable of yielding good crops. Under 
the Act it is manifest that the fourth 
category, in our illustration, would easily 
be able to bear the burden of the tax. 
The third one may be able to beaz the 
tax. The first and the second one will 
have to pay from their own pockets, if 
they could afford the tax. If they cannot 
afford the tax, the property is lialle to 
be sold, in due process of law, for realisa- 
tion of the public demand. It is clear 
therefore, that inequality is writ large on 
the Act and is inherent in the very trovi- 
sions of the taxing section. It is also 
clear that there is no attempt at classifica- 
tion in the provisions of the Act. Hence 
no more need be said as to what zould 


~ have been the basis for a valid classifica- 


tion. It is one of those cases where the 
lack of classification created inequality. 
Tt is, therefore, clearly hit by the prohi- 
bition to deny equality before the law 
contained in Art. 14 of the Constitution. 
The argument that productivity or yield 
or income actual or hypothetical cannot 
be made a test for imposition of tax on 


is making large . 
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land obviously has not weighed with the 
majority. Only in the dissenting judg- 
ment it is observed: : 
“The tax is not levied because the 
land is. productive but because the land 
is held ir the State. Again if the tax 
which could be imposed on land had to 
be correlated to its productivity, then the 
State would have no power to tax unpro- 
ductive land and the provision in’ the 
Constitution that it would have power to - 
tax land would. to that extent be futile.” 
130. True, under the Act now con- 
sidered, the tax ,base _ is the individual 
value of 2ach urban land, and this is an 
important distinction. But we cannot 
ignore that in the City, the owner’s right 
of eviction of tenants of lands with build- 
ings (a good part of the City is under 


- tenancy rights), is severely restricted by 


the Control Acts — City Tenants Protec- 
tion Act and the Rent Control Act.— for 


‘the owner of tenant occupied property to 


utilise the full yield potential of the land. 
In the result the burden falls unevenly 
on the owners for no cause of their own 
making. In my view whatever may be 
its relevancy on the question of legisla- 
tive. competence, when the tax is being 
scrutinised under Article 14, the Court 
can take into consideration the sound 
principle of taxation that the -citizens 
should be taxed in accordance with their 
ability to pay. That unequal incidence of 
taxation having regard to the related 
capacity cf the assessee to pay is a matter 
to be watched with reference to tax legis- 
lation, will be apparent from the follow- . 
ing observations of Mukherjee, J.. (as he. 
then was) in the Commissioner, H. R. & 
a E. Ye T. Swamiar, AIR 1954 SC 282 
at p. a 


“Another feature of taxation is that 
as it is a part of the common burden, the 
quantum of imposition upon the tax- 
payer depends generally upon his capa- 
city to pay.” ; 

The following passage from Cooly on 
Taxation, Vol. I, pages 64-65, set out in 
AIR 1965 Mys 170 at p. 208 may be use- 
fully quoted in this context: i 


o eses they (taxes) are levied by autho- 
rity of law, and by some rule of propor- 
tion which is intended to insure unifor- 
mity of contribution and a just appor- 
tionment of the burdens of Government. 
In an exercise of the power to tax, the 
purpose always is that a common burden 
shall be sustained by common contribu- 
tions. regulated by some fixed general 
rule, and apportioned by the law accord- 
ing to some uniform ratio of equality. 
So the power is not arbitrary, but rests 
upon fixed principles of justice, which 
have for their object the protection of the 
tax-payer against exceptional and invidi- 
ous exactions, and it is to have effect 
through established rules operating . im- 
partially.” 
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The following, passage from the same 
volume is also pertinent : : 


“Equality to taxation means equality 
of sacrifice, that is, the apportioning the 
contributions of each person-towards the 
expenses of Government, so that he shall 
feel neither more nor less inconvenience 
from his share of the payment than every 
othér person- experiences from his. Equa- 

- lity does not. mean an equal tax against 
each person or against each lot or piece 
of property.” 


131. The capacity or ability to pay 
reference to the tax base under the con- 
sideration. Under the impugned Act it 
ig shown that the same class of property 
similarly situated is subject to an inci- 
dence of taxation resulting im inequality - 

- if regard be’ had to its use or yield. The 
vital difference between sites built upon 
and unbuilt sites, sites fully exploited 
and put to use, and sites that are not or 
could not be put to full use pass unnotic- 
ed. -The failure to classify or provide 
for differential treatment where classifi- 
cation is called for, it is seem, results in 
unequal incidence of the tax. The Mad- 
ras City Tenants Protection Act and the 
Madras Buildings Lease and Rent Control - 
Act generally peg down the yield from 
“the sites. If it is the ‘unearned income’ 


that is sought to be tapped by the tax. - 


its benefit in the context of the Control 
Acts will not be reaped by many. As 
this aspect of the question has been exa- 
-mined by my Lord the Chief Justice, T 
shall not elaborate on the same here. It 
is no answer to this approach based on 
the unequality of the burden by refer- 
ence to the use and benefit from the land- 
derived by the owner, to say that it is 
the land that is taxed cn its market value, 
and that the yield therefrom or the use 
to which it.is put is irrelevant considera- 
tion im the context. As I read the iudg- 
ment of the Supreme “Court in Moopil 
Nair’s case, AIR 1961 SC 552; it is a simi- 
lar plea of the State that was overruled 
by the majority. 


132. It is one thing to say that 
under entry 49 of List II the State can tax 
the land itself: it-can levy tax’ on what is 
referred to as capital value of land. Legis- 
lative competence is one thing. Its validity ` 
under Article 13 of the Constitution is 
another fundamental requisite and it is 
here one finds that the levy as made falls 
unevenly on persons similarly situated. 
In my view. the yield actual or potential 
or the beneficial use to which the land is 
put or could be put is a relevant matter. 
for consideration in -examining the inci- 
dence of the tax, be it a tax on land.. 
Even capital tax like tax on wealth levied 


on the principal has been considered a tax . 


on accrual and not one on the principal 


R subd 3 A ay - market value.” 
in my opinion must be correlated with . 
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itself. Nicholas Kaldor in his Report of 
Indian Tax Reforms says at page 19: 


“An annual tax on wealth, though it 
is levied on the value of the principal, is 
really a tax on accrual and not a tax on. 
the principal itself — as for example, 
estate duties or a capital levy are. If all- 
property yielded the same percentage of. 
income, an income-tax and a wealth tax 
would amount to the same thing. The 
two differ precisely because some pro- 
perty yields a large money income, other 
property a small income (or’no money in- 
come at all) in relation to its current 


As mentioned already, the. number of ` 
vacant lands liable to be assessed as such 


_is few. The number of buildings assessed 


in 1964-65 is 1,01,055 and the number of 
vacant lands 3,919. A few concrete cases 
from the petitions before us are illustra- 
tive of the glaring unequal incidence of 
the taxation. It will reveal that valuing 
the site or land apart from building can 
work great injustice on owners of site 
and building. In W.. P. No. 2835 of 1967 
urban land of the total ‘extent of 80 
grounds with buildings on a plinth area 
of about two grounds has been let out for 
a rent Rs. 500/- per month. The market 
value of the land proposed under the Act 
is Rs. 13,000/- per ground. Here the 
annual value adopted by the City Corpo- 
ration for the land is Rs. 5,460/- under 
the provisions of the-Municipal Act. The 
Corporation tax for one year is Rs. 1,400/-. 
The urban land tax as proposed comes to 
Rs. 4,160/- and it is said that the owner 
of the land has to pay income-tax at the . 
rate applicable to him on the: property. 
The total outgoings from the property. is 
stated to be Rs. 6,794/- as against the 
annual income of Rs. 6,000/-. If the 
value of the land with. building thereon 
is.ascertained by capitalising the annual 
value as is usually done by multiplying 
the annual value by 20. the market value 
of the land alone, as determined for the 
purpose of tax under the Act, is 190 times 
the capital value of the land and build- 
ing. In this case, it is said that contrac- 
tors method as. applied to’ another pro- 
perty where land and building had been 
sold, was adopted to find out the market 
value of the land in the locality. It may 
be that buildings bring the greater part 
of the income. But it cannot be denied 
that the land also contributes for the 
income and it is this that introduces com- 
plication and difficulty in the assessment 


-of the market value of the site apart from 


building. In W. P. No. 3478 of 1967 
where the extent was about 56. grounds 
and 1511 sq. ft. the municipal annual 
value was Rs. 800/-, the value under the 
Urban Land Tax Act per acre was fixed 
at Rs. 12,000/-. In this case the value of 
the land alone as determined under the 
Act is 849 times the value of:land- and 
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building ascertained by capitalising the 
annual value. This may be compared 
with the position in W. P. No. 3455 of 
1967 where the extent of urban lanc was 
1 ground and 1547 sq. ft. The property 
is located in Mint Street. The municipal 
annual value was Rs. 10,074/- and the 
value of the land alone as determined 
under the Act is Rs. 62,000/-. 
value of land as determined unde- the 
Act is ónly six times the capitalised value 
of land and building on the basis of 
annual value. It is rather extremely ano- 
molous that,there should be such vast 
and varying disparity between the value 
. of land with buildings thereon obtained 
-on a capitalisation of the annual value 
statutorily determined under the Madras 
_ City Municipal Corporation Act and the 
value of land alone determined under the 
impugned Act. There must be mme- 
thing inherently wrong somewhere and 
: (Contd. on Col. 2) 
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clearly it must be in the ascertainment of 
the site value. The annual value fixed 
by the City Corporation under the City 
Municipal Corporation Act is statutorily 
determined value. It is adopted and ac- 
cepted by the income-tax authorities for 
tax purposes. Leaving even a wide mar- 
gin for errors and vagaries in the assess- 
ment: of ennual value it is inconceivable 
how there can be such startling differ- 
ence. Disparity there may be. but not to 
the extent seen here. Probably a deter- 
mination of site value as in AIR 1923 Mad 
332 at p. 334 by first capitalising the annual 
value of land and building, and deducting 
therefrom the cost of construction apply- 
ing the contractor’s method may not show 
such marked difference so as to lead to 
an inference of the existence of some basic 
error. The following figures from some 
of the petitions before us graphically illus- 
irate how unequal the tax incidence can 
E; i 


W. Ps. Extent of land Corporati Market value of Proportion betweencapitalised 
with buildings. annual valie. .land alone under value of land and. buildings 
the Act. at 20 times annual value and 
market value of land alone 
: j under the Act~ roughly. 
2835 80 gräs. Rs. 5,460/- Rs. 10,40,000/- 1: 190 l 
3683 29.3” - Rs. 4,095/. Rs, 3,81,554/. - 1; 83 
3893. 70 gr. 650 sq. ft. Rs 25,115/. Bs 10,55,937/. 1:42 
3552* 1594 sq. ft. Busi- . f 
: ness Locality. Rs. 4,368/- Rs. 38.000/- 1:28 
3459 1 gr. 1547 sq. ft. Rs. 10,074/- Rs. 62,000/. 1:6 
3456 . 2 grs. 2135 sq. ft. Rs. 1,201/- Rs 43,344/. 1: 36 
3479 117 geds. Rs. 1,98,58C/- Bs. 43,29,000'. . 1:21 
3606 36 grds. 960sq. ft. Rs. 4,773/- Rs. 3,64,000/-" 1:76 
3607 9 grds 559sq. ft. Rs. 38,220/. Rs. 1,97,796/- 1:5 
133. In AIR 1963 SC 591 at r 596 “Though a law ex facie appears to 


Subba Rao, J: (as he then was) speaking 
for the Court, said: 


“It is true, taxation law cannot claim 
immunity from the equality clause of the 
Constitution. The taxation-statute shall 
not also be arbitrary and oppressive. but 
at the same time the Court cannot, for 
obvious reasons, meticulously scrutinize 
the impact of its burden on different per- 
sons or interests. Where there is more 
than one method of assessing tax and the 
Legislature selects one out of therh the 
. court will not be justified to strike down 
the law on the ground that the Legisla- 
ture should have adopted another method 
which, in the opinion of the Court, is 
more reasonable, unless it is conv:nced 
that the method adopted is capricious, 
fanciful, arbitrary or clearly unjust.” 


` Can it not be said in this case that the 
failure to provide a suitable mach:nery 
for valuing the site leads to injustice? Is 
it not made out that the mode of escer- 
taining the value of site is arbitrary and 
unreasonable and discrimination is in- 
herent? In the case cited above, the 
Supreme Court observed: at page 4. 


treat all that fall within a class alike, if 
in effect it operates unevenly on persons 
or property similarly -situated, it may be 
said that the law offends the equality 
clause. It will then-be the duty of the 
court to scrutinize the effect of the law 
carefully, to ascertain its real impact on 
the persons or property similarly 
situated.” ; 


In AIR. 1962 SC 1563 at p. 1570 cited al- 
ready, the approach of the Court in 
applying Article 14 to: a taxing statute is 
thus enunciated : 


- “A taxing statute can be held to con- 
travene Article 14 if it purports to im- 
pose on the same class of property simi- 
larly situated an incidence of taxation 
which leads to obvious inequality. There 
is no doubt that it is for the Legislature 
to decide on what objects to levy what 
rate of tax and it is not for the court to 
consider whether some other objects 


- should have been taxed or whether a 


different rate should have been prescrib- 
ed for the tax. It is also true that the 
Legislature is competent to classify per- 
sons or properties into different categories 
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end tax them differently, and if the classi- 
fication thus made is rational, the taxing 


statute cannot be challenged merely be- 


cause different rates of taxation are pres- 
cribed for different categories of persons 
cr objects. But if.in operation any taxing 
statute is found to contravene Article 14, 


ft would be open to courts to strike it. 


down as denying to the citizens the 
equality before the law guaranteed by 
Article 14.” 


In State of Andhra Pradesh v. Raja Reddy, 
AIR 1967 SC 1458 at p. 1469, Subba Rao, 
C. J., delivering the judgment of the 
Court, reiterated the principle enunciated 
in Moopil Nair’s case, AIR 1961 SC 552 
end AIR 1963 SC 591 observing thus: 


“It is, therefore. manifest that this 
Court while-conceding a larger- discretion 
to the Legislature to the matter of fiscal 
adjustment will insist that a fiscal statute 
‘ust like any other statute cannot infringe 
Article 14 of the Corstitution by intro- 


ducing unreasonable. discrimination be-. 


tween persons or property, either by 
classification or lack of classification.” 


134. Clearly, in my view, even 
-hough the charging section, Section’ 5, 
may be valid as being within the compe- 
rence of the State Legislature under Entry 
49, unreasonableness and wide room for 
arbitrariness is writ large on the provi- 
sions of the Act prescribing the mode of 
ascertainment of the base for assessment. 
The ascertainment of market value of 
arban land as provided under Section 6 
without further guidance is wholly . un- 
suited to heavily built up areas as in the 
Zity of Madras and could result in un- 
justly discriminatory levy. It follows 
shat Section 6 of the Act has to be struck 
down as violative of Articles 14 and 19 
(1) (f) of the Constitution. As all the 
‘evies and demands under the Act are 
wholly dependent on the application of 
Section 6 of the Act, all such levies and 
demands are illegal and void and have to 
De struck down. : 


135. The writ petitions have there- 
fore to be allowed. 


ORDER :— . 


136. By virtue of the opinions of 
she majority of thé Full Bench, Section 6 
of Madras Act XII of 1966 must be struck 
Jown, as violative of Articles 19 (1) and 
14 of the Constitution of India. It fol- 
lows that all the proceedings before us 
under Article 226 of the Constitution will 
have to be allowed, but there will be no 
order as to costs. 
Petitions allowed. 


‘No. (S. R. 42506 of 1967), 


_of the 


A.L R. 
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K. VEERASWAMI, C. J. AND 
K. N. MUDALIAR, J. ` 
M. V. Ramaswami Nadar, Petitioner 
v. The State of Madras represented by 
Collector of Chingleput and another, Res- 
-pondents. 
C. M. P. No. 16715 of 1967-W. A. 
D/- 7-7-1969 
against order of Kailasam J. in W. P. No. 
2058 of 1967. 


Court-Fees and Suits Valuations 
— Madras Court-Fees and Suits Valua- 
tion Act (1955), S. 70 — Case not falling 
under S. 70 — Refund of Court-fee — 
Whether permissible. 


Where S. 70 of the Court-Fees Act 
has no application but still the court 
thinks that, in the interests of justice, 


relief should be given to the parties, it 
will direct a certificate to issue, for re- 
fund of the court~-fee subject to deduction 
of the usual percentage. On the princi- 
ple of stare decisis also the court may, in 
proper cases issue such a certificate. AIR 
1966 Mad 423, Rel on; 1966-2 Mad LJ 238, 
Dist.; AIR 1932 Mad 438 & AIR 1934 Mad 


566, Ref. (Paras 2, 4, 5) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 Mad 423 (V 53) = 
1966-2 Mad LJ 159, Smt. Peria- 
thayya v. Narasinga Rao 3, 4 


(1966) 1966-2 Mad LJ 238 = 79 
Mad LW 392, K. S. Venkataraman 
and Co. v. State of Madras 

(1934) AIR 1934 Mad 566 (V 21) = 
ILR 57 Mad 1028, Chidambara 
Chettiar, In re 

(1932) AIR 1932 Mad 438 (V 19) = 
ILR 55 Mad 641, Thammayya 
Naidu v. Venkataramanamma 3 


R. S. Venkatachari, for Petitioner; 
K. Venkataswami, for Addl. Govt. Plea- 
der, for Respondents. 


- K. VEERASWAMI, 
matter raises a question of refund of 
‘court-fee. Pending the writ appeal filed 
by the appellant-petitioner, he got the 
relief, he wanted outside the court. At 
his request, the writ appeal had been. dis- 
missed as: withdrawn. It had not been 
even numbered and was in the S. R. 
stage. The appellant therefore, applies for 
refund of court-fee. 


2. There is no dispute that S. 70 
Court-Fees and Suits Valua- 
tion Act has no application, for, none of 
the grounds exists which would bring the 
case within its scope. In such a case, the 
course adopted by this court, in a number 
of cases, is that if it is so satisfied ex 
debito justitiae, it would certify that it is 
a fit and proper case for the revenue to 
refund the fee subject to the deduction 
of the usual spoliation charges. 


BN/CN/A713/70/MNT/C 


C. J.:— This 
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3. One such case in point is Smt. 
Periathayya v. Narasinga Rao, . 1966-2 
` Mad LJ 159 = (AIR 1966 Mad 423), One 
of us referred to Thammayya Naida v. 
Venkataramanamma, ILR 55 Mad 641 = 
(AIR 1932 Mad 438) and Chidarrbara 
Chettiar in re, ILR 57 Mad 1028 = {AIR 
1934 Mad 566) and summed up the posi- 
tion. 


“It follows, that this court kas a 
limited power to order refund, in exer- 
cise of its inherent power under S. 151 

- C.P.C., but it does not extend to cases 
other than the instance mentioned in ILR 
57 Mad 1028 = (AIR 1934 Mad 566)” 

4. We are of the view that the 
matter should be looked at, not from the 
stand point of refund of court-fee tc be 
directed by this court. That can only be 
in a case covered by the statutory provi- 
sion. Where that provision has no appli- 
cation, but still the court thinks thet, in 
the interests of justice, relief should be 
given to the parties, it will, as we said, 
direct a certificate to issue, as has been 
done in a number of cases, for refur.d of 
the court-fee subject to deduction oz the 
usual percentage. It is on that basis, 
1966-2 Mad LJ 159 = (AIR 1966 Mad 423) 
directed the certificate to issue. Our at- 
tention has been invited to K. S. Ven- 
kataraman and Co. v. State of Madras, 
1966-2 Mad LJ 238. That case limited 
itself to the scope of S. 70 of the Act and 
did not go further to consider, whether 
outside S. 70, the court may issue such a 
certificate. The practice of issuing such 
certificates by this court has long come 
to stay and on the principle of stare deci- 
sis also we would say that the court nay. 
in proper cases, issue such a certificate. 

5. In the present case, the writ 
appeal was but in the S. R. stage. It was 
not even numbered and was not posted 
for admission before this court. It skould 
not be lost sight of that the charge of 
court-fee, is. not as a tax but as a fee, 
as has been held by a Division Bench of 
this court. If this is borne in mind, fhere 
will be no difficulty in directing a certi- 
ficate to issue in this case. There will be 


a direction for the issue of the usual 


certificate for the refund of court-fee 
subject to the reduction of the normal 
spoliation charges. The memorandum of 
bite appeal will be returned to the appel- 
ant. 

Order accordingly. 


AIR 1971 MADRAS 137 (V 58 C 16) 
RAMAPRASADA RAO AND 
RAMANUJAM, JJ. 

A. Velayutha Raja, Raja Engineering 
Co., Madurai, Appellant v. Board of Re- 
venue (C T), Madras-5, Respondent. 

' Tax Case No. 45 of 1966, (Appeal No. 
2), D/- 11-11-1969. 
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. ment assessment or an 
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(A) Sales Tax — Madras General 
Sales Tax Act (1 of 1959), S. 34 — Revi- 
sional powers of Board — Board has no 
jurisdiction to make best judgment assess- 
ment or original assessment. 


Normally a revising authority cannot 
go behind the order on the record and act 


- upon further and additional information 


placed before it. But there may be cir- 
cumstances and contingencies when the 
normal rule may be circumscribed. Such 

a contingency may arise, by fresh mate- 

rial on record not being noticed or ad- 

verted to by the other taxing authority 

functioning under the-Act. In such a case 
natural justice requires that the assessee 
should be’ called upon to explain the in- 
criminating material found by them. 
Thereafter the Board can consider such 
material and adjudicate upon them. But 
it should’ be noted.that while deciding on 
such additional material, ‘the Board's 
function. is to see whether in the light of 
such’ material, the order or orders sought 
to be revised is illegal, irregular or im- 
proper and whether such illegality is in-. 
trinsic in the order sought to be revised. 

Even then the Board can make an order 
protective in effect and scope and direct 
the assessing authority to hold a fresh 
enquiry in the light of its observations 
and finding. It cannot relegate itself to 
the armchair of the assessing authority 
and entrench upon the powers of the pre- 
scribed statutory authorities. The revi- 
sional powers exercised by the Board 

under Section 34 are subject to the other 
provisions of the Act. So a best judg- 
original assess- 
ment on the ground of escapement, by 
the Board under Section 34 is bad in 
Jaw and unsustainable. Hence it is that 
the Legislature has provided that it could 
make “such orders as it thinks fit’. It is 
not a mere subjective satisfaction that is 
envisaged in Section 34. It should stand 

the test of objectiveness as also the pre- 
scribed guidelines set in the section it-- 
self. It should be in accord with the 
other provisions of the Act. AIR 1965 SC 
1585 & AIR 1968 SC 843, Foll. 

(Para 4) 


(B) Sales Tax — Madras General 
Sales Tax Act (1 of 1959), Ss. 34 and 16(1) 
—. Escaped turnover — Period of limita- 
tion prescribed under S. 16(1) for taxing 
such turnover — Applies to order sought 
to be passed by Board under S. 34. 


The effect of period of limitation en- 
visaged in Section 16(1) is wide enough 
and cannot be said to be limited to assess- 
ment of escaped turnover under that sub- 
section by the assessing. authority only. 
It is to be invoked in all cases where a 
statutory functionary under the Act 
assumes jurisdiction to assess escaped 
turnover. One such case is when the 


- Board exercises its special powers under 


Section 34 of the Act. The provisions as’ 
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to the period of limitation within which 
escaped turnover can. be brought to tax 
as provided in Section 16(1) equally ap- 
plies when such an order is sought to be 
passed by the Board in exercise of its 
powers under Section 34 of the Act. AIR 
1964 SC 1413. Foll. (Para 10) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 843 (V 55) = - 
_ (1968) 21 STC 383, Swastik Oil 

Mills Ltd. v. H. B. Munshi 
(1967) AIR 1967 SC 681 (V 54) = 

(1967) 19 STC 144, State of Mad- 

ras v. Madurai Mills Co. Ltd. 10 
(1965) AIR 1965 SC 1585 (V 52) = 

(1965) 16 STC 875, State of Kerala 

v. Cheria Abdulla and Co. 
(1964) AIR 1964 SC 1413 (V 51) = 

(1964) 15 STC 153, State of Orissa 


er 


v. Debaki Debi i 10 

V. Rajagopalan, Zor Appellant: K. 

Venkateswami, Asst. Govt. Pleader, for 
Respondent. 


RAMAPRASADA, RAO, J. :— In this 
Tax Case, the appellant. seeks for the 
cancellation of the order of the Board of 
Revenue passed under Section 34 of the 
Madras General Sales Tax Act, 1959 here- 
inafter referred to as the Act, on Decem- 
ber 28, 1965, and in consequence the can- 
céllation of the order of demand -of tax 
rade by the Joint Ccemmercial Tax Offi- 
cer, Madurai-1 on January 28, 1966. ~ 


2. The appellant is a dealer in oil 
engines and electrical goods in Madurai. 
For the assessment year 1958-59 (ending 
with March 31, 1959), the Joint Commer- 
cial Tax Officer, Madurai-1 assessed ‘the 
dealer under Section 3(1) of the Madras 
General Sales Tax Act, 1939. This order 
was dated November 30, 1959. Later, the 
assessing authority revised the said as- 
sessment in the purported exercise of its 
powers under Section 16(1) of the Act 
and re-determined the turnover assess- 
able under Section 3/1) of the Act at 
2 per cent on Rs. 98,872/- and the turn- 
over assessable under Section 3(2) of the 
said Act to an additional rate of 2 per cent 
on Rs. 11,052/-. In fact. the said revision 
was undertaken on the basis of discovery 
of material from a pocket book seized by 
the Special Assistant Commercial Tax 
Officer, Madurai-1, during his surprise in- 
spection on November 10, 1960. The esti- 
mate at Rs. 11.052/- was based on the 
incriminating material seen from the poc- 
ket book. An appeal to the Appellate 
Assistant Commissioner was partly suc- 
cessful, since the Appellate Authority de- 
leted the assessment of Rs. 11,052/- to 
additional tax at 2 per cent under Section 
3(2) of the Act. It however confirmed 
the assessment order relating to the sum 
of Rs.-98.872/~ at 2 per cent under Section 
8(1) of the Act. This order was dated 
March 23. 1963. The Board of Revenue 
(CT). in the purported exercise of their 
special powers under Section 34, took up 
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- not overlook the five years 
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the file and issued notice on January 29, 
1964, proposing to set aside the orders of 
assessing authority and the Appellate Au- 
thority and re-fix the turnover at Rs. 
2.43,220/-. The appellant contended be- 
fore the Board that the action of the 
Board under Section 34 was illegal and 
any such action by then to be made by 
the Board -would be beyond the prescrib- 
ed time limit of five years provided for 
in Section 16 of the Act for assessing 
escaped turnover. This . contention was 
apparently made because the proceedings. 
initiated by the Board on January 29, 

1964, were not heard and completed be- 
fore the expiry of. March 31. 1964, which 
was the outer limit for the exercise of 
such jurisdiction. The Board, however 
rejected the appellant’s contention and 
passed final orders on December 28. 1965, 

modifying the original order of the assess- 
sing authority dated November 30, 1959, 

and: re-fixed the turnover assessable to 
sales tax at 2 per cent under Section 3(1) 

of the Madras General Sales Tax Act, 

1939, at Rs. 2,43,220/-, and further held 
that the additional sum of Bs. 1,55,400/- 
was to suffer the additional rate of tax 
at 2 per cent under Section 3(2) of the 
sdid Act. Prima facie it passed an origi- 
nal order -of assessment and gave direc- ` 
tions to the Assessing Officer to give ef- 
fect to it at once. The Assessing Autho- 
rity pursuant to the orders of the Board. 
revised the order of assessment and has 
raised a demand for the balance of tax 
at Rs. 5,994-96. It is as against this 
order of the Board resulting in the addi- 
tional demand that the present appeal has 
been filed. 


3. The learned counsel for the ap- ` 
pellant, repeating the arguments® already 
made before the ‘Board, urged three con- 
tentions, one of which is on the merits 
of the appeal. His first contention is that 
the Board has no jurisdiction to pass an 
original assessment order in exercise of 
their powers under Section 34-of the Act. 
If at all, it could make an assessment 
order directing in scope.and cannot pass 
the final assessment order and direct the 
assessing authority to implement it, as . 
such. His second contention is that the 
order sought to be revised is the order of 
the Joint Commercial Tax Officer dated 
November 30, 1959 and that the order of 
the Board directing the assessing autho- 
rity to assess escaped turnover long after 
a period of five years to which the assess- 
ment relates. is beyond the pale of its 
power and that the assessing authority 
had no statutory power to implement the 
Board’s order, In the alternative and if 
as noticed by the Board, what was revis- 
ed by the Board was the revised order of 
the- Joint Commercial Tax Officer made 
on July 18. 1962, even then the Board in 
exercise of its revisional jurisdiction can- 
period of 
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exigible escaped turnover. -In the instant 
case the year of ‘escapement or aszess- 
ment is 1958-59 (that is ending with 
March 31, 1959). The jurisdiction under 
‘Section 16 was exercisable by the assess- 
ing authority . within five years- from 
March 31, 1959. A power to reopen, even 
if it could be attributed to an order of the 
‘Board, passed under Secticn 34 of the 
Act, the prescribed time limit operates 
and the Board having pass#d an o-der 
‘only on December 28, 1965, the order is 
‘beyond time and in consequence the de- 
mand raised by the assessing authcrity 
is unenforceable. Learned. Assistant Gov- 
ernment Pleader on the other hand stre- 
nuously contended that the power exer- 
‘cisable by the Board under Section %4 is 
an independent one having no relation to 
‘that exercisable by ari assessing authcrity 
under Section 16 of the Act. It is stated 
jthat the two powers are different in scope 
and ‘application. In any event, it is paid 
that the period of limitation prescr?bed 
under Section 16 of the Act applies only 
to orders passed under that section and 
the impugned order not having been pass- 
ed under the said section but under the 
‘peculiar revisional jurisdiction of the 
Board, the rule of limitation appearing in 
Section 16 is inapplicable. Regarding the 
other contention it is suggested that it is 
only the order dated July 18 1962, -hat 
was interfered with by the Board and 
the order having been passed within four 
years from that date as envisaged in See- 
- tion 34, it is a valid, legal and enforce- 
able order. On the merits, it is said’ -hat 
the Board had the jurisdiction to re- 
- assess and particularly in a.case of sup- 
pression of material, the Board was r.ght 
in ic the assessable turnover as 
it. 


4. We shall now take up the tirst 

. contention. - The order of the Board is 
positive and emphatic instead of being 

directive and indicative: 2 a 


“The order of the lower authorities 
are set aside to the extent discussed above 
as the taxable turnover of the deale- is 
re-fixed under Section 34 as below: 


Turnover originally fixed by 
the Assessing Officer’ -in the 
assessment order dated 30- 
11-1959 : — 
ADD: suppression , of sales 
estimated at 21 times the pro- 
fit of Rs. 7,400/- recorded in 
the cover of the pocket note 
book recoverd. 


87,82C-00 


— 1,55,400-00 

2,43,22C-00 
Out of the above turnover . 
estimated suppression of sales 
of goods taxable as the addi- 
tional rate of 2% Section 3(2) 
of the Act, 1939: ae 
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limitation prescribed in Section 16 of the ` 
Act from the ‘year of escape, for maxing. 


. Thereafter the Board can consider 


1,55,400-00. 
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The assessing Office- is directed to give 
effect to this order at-once.” . 


Though the. last line satisfies the form, - 
yet in substance the order is original in 


. scope. The Board, after noticing the mate- 


rial discovered by it. re-fixed the taxable 


turnover. Fixing of:a turnover by itself 
is one of the essential facts of the machi- 
nery of assessment. The question is 
whether such an original assessment order 
can be made by the Board in ee of 
its suo motu power cf revision under Sec- 
tion 34 of the Act. The statute itself lays 
down the limits and limitations for the 
exercise of such a power. Normally a 
revising authority cannot go behind the 
order on the record and act upon further 
and additional information placed before}. 
it. But there may be circumstances and 
contingencies when the normal rule may 
be -circumscribed. Such a contingency 
may arise, as in the instant case, by fresh 
material on record not being noticed or 
adverted ta by the other taxing authority 
functioning under the Act. In such a 
case natural justice requires that the as- 
sessee should be called upon to explain} 
the incriminating macerial found by i 
suc 

material and adjudicate upon them. But 
it should be noted tkat while deciding on 
such additional material, the Board’s 
function is to see wkether in the light of 
such material, the order or orders sought 
to be revised is illegal, irregular or im- 
proper and whether such illegality is. in- 
trinsic in the order sought to be revised. 

Even then the Boarc can make an order 


‘protective in effect and. scope and direct 


the assessing authority to hold a fresh 
enquiry in the light of its observations 
and finding. It cannot relegate itself to 
the armchair of the assessing authority 
and entrench . upon the powers of the 
prescribed statutory authorities. The revi- 
sional powers exercised by the Board 
under Section 34 are subject to the other 
provisions of the Act. So a best judg- 
ment assessment or an original assess- 
ment on the ground of escapement, by 
the Board under Section 34 is bad in law 
-and unsustainable. Hence it is that the 
Legislature has provided that it could 
make “such orders as it thinks fit”. It 
is not a mere subjective satisfaction that 
is envisaged in Section 34. It should 
stand the test of objectiveness as also 
the prescribed guide lines set in the sec- 
tion itself. It should be in accord with 
the other provisions of the Act. 


5c In State of Kerala v. Cheria 
Abdulla and Co., (1965) 16 STC 875 at p. 
886=(AIR 1965 SC 1585 at pp. 1590- 1591) 
the Supreme Court observed: 


“The power to hold an enquiry to 
take additional evidence is a procedural 
power in'aid of the exercise of the revi- 
sional jurisdiction “and if the revisional 
jurisdiction is not restricted only 
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to cases of arithmetical errors or as the 
Tribunal called it “arithmetical aspect’, 
there is no reason to assume that the 
power under Rule 14-A to make such 
enquiry as the appellate or the revising 
authority considers it just to order or to 
make would be so rastricted. But the 
power conferred by Rule 14-A by the 
use of the expression “making such en- 
quiry as such appellate or revising autho- 
rity considers necessary” must be read 
subject to the scheme of the Act. It 
would not invest the revising authority 


with power to launch upon enquiries at- 


large so as either to trench upon the 
powers which are expressly reserved by 
the Act or by the Rules to other autho- 
rities or to ignore the limitations inherent 
in the exercise of these powers. For in- 
stance the power to reassess escaped turn- 
over is primarily vested by Rule 17 in 
the ‘assessing officer and is to be exercis- 
ed subject to certain limitations and the 
revising authority will not be competent 
to make an enquiry for reassessing a tax- 
payer. Similarly the power to make. a 
best judgment assessment is vested by 
Section 9(2) (b) in the assessing authority 
and has to be exercised in the manner 
provided. It would not be open to the 
revising authority to assume that power. 
The revisional power has to-be exercised 
for ascertaining whether the order passed 
is illegal or improper. or the proceeding 
recorded is irregular and it is in aid of 
that power that such orders may be pass- 
ed as the authority may think fit. One of 
the inquiries in considering the legality 
or propriety of the orders passed by the 
subordinate officer which the revising or 
the appellate authority may make is 
about the correctness of the tax levied 
and if after perusing the record the au- 
thority is prima facie satisfied about the 
illegality or impropriety of the order or 
about the irregularity of the proceeding, 


it may in passing its order direct as addi- 


tional enquiry. Neither Section 12 nor 


Rule 14-A authorising the revising autho-- 


rity to enter generally upon enquiries 
which may properly be made by the as- 
sessing | authorities and to reopen assess- 
' ments.” 


In Swastik Oi] Mills Ltd. v. H. B. Munshi, 
(1968) 21 STC 383 at p. 396 = (AIR 1968 
SC 843 at p. 846) the above decision has 
been reiterated. 


6. We are therefore of the view 
that the impugned order of the Board, 
which is extrovertly an original assess- 
ment, is fallacious as the Board exceeded 
ee powers to -pass such an assessment 
order. 


T. The second contention is that 
the Board’s-order was passed beyond the 
prescribed period of limitation. The 
scheme of the relevant provisions of the 
Act may, in so far as it is necessary, be 
noticed. Section 2(c) defines an “assess- 
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ing authority” as meaning any person 
authorized by the Government or by any 
authority empowered by them, to make 
any assessment under this Act. Section’ 
2(f) defines “Commercial Tax Officer” as 
any person appointed to be a Commercial 

Tax Officer under’ Section 28. Section 2 

(i) explains a “Deputy Commissioner” 

meaning any person appointed as such 

under Section 28. Section 3 is the charg- 

ing section. Section 12 prescribes the 

procedure to be followed by the assessing 
authority, while seeking to assess a dealer 
either on the return submitted by him or 
in case no such return is submitted by 
the dealer. to make such enquiry as the 
assessing authority deems fit and assess 
the dealer to the best of its judgment. 

Section 16 which is important ‘may be ex- 
tracted: . 


“16(1) (a). Where for any reason, the 
whole or any part of the turnover of 
business of a dealer has escaped assess- 
ment to.tax, the assessing authority may, 
subject to the provisions of sub-section 
(2), at any time within a period of five © 
years from the expiry of the year to 
which the tax relates; determine to the 
best of its judgment the turnover which 
has escaped assessment and assess the tax 
payable on such turnover after making 
such enquiry as it may consider necessary 
and after giving the dealer a reasonable 
opportunity to show cause against such 
assessment. 


16(1) (b). Where, for any reason, the 
whole or any part of the turnover of busi- 
ness of a dealer has been assessed at: a 
rate lower than the. rate at which it is as- 
sessable, the assessing authority’ may. at 
any ‘time within a period of five years 
from the expiry of the year to which the 
tax relates, reassess the tax due after 
making such enquiry as it may consider 
necessary and after giving the dealer a. 
reasonable opportunity to, show cause 
against such re-assessment. 


This is a special section which relates to 
assessment of escaped turnover. It en- 
ables’ the assessing authority to. assess 
escaped turnover at any time. within a. 
period of five years frorn the expiry of 
the year to which the tax relates. The 
procedure is subject to sub-section (2) of 
Section 16. On a scrutiny of such mate- 
rial, if the assessing authority is satisfied 
that the whole or any part of the turn- 
over of business of a dealer has escaped 
assessment to tax, it is empowered to 
determine to the best of its judgment 
such turnover which has escaped assess- 
ment and assess the same. No doubt, 
this should be undertaken after giving the 
dealer u reasonable opportunity to show 
cause against such assessment, Section 28 
deals with appointment of Deputy Com- 
missioners of Commercial Taxes, ` Appel- 
late Assistant Commissioners of Commer- 
cial Taxes and Commercial Tax Officers. 


-statutory hierarchy. 


Sections 12, 14, 15, 31(3) and 32(1); 
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Section 31 provides for appeal to the Ap- 
pellate Assistant Commissioner, Section 
32 deals with the special powers of the 
Deputy Commissioner and Section 33 with 
the powers of revision of such Offcer. 
Section 34 which has been very much re- 
ferred to before us needs an extraction 


for a proper understanding as to its scope. . 


“34(1}. The Board of Revenue may, 
of its own motion, call for- -and examine 
an order passed or proceeding recorded 
by the appropriate authority under Sec- 
tion 4-A, Section 12, Section 14, Section 
15 or sub-section a) or (2) of Section 16 
or an order passed by the Appellate As- 
sistant Commissioner under sub-section 
(3) of Section 31 or by the Deputy Com- 
missioner-under sub-section (1) of Section 
32 and may make such inquiry or cause 
such inquiry to be made and subject to 


the provisions of this Act may. pass such © 


order thereon as it thinks fit.” 


This section deals with the special powers 
of the Board of Revenue. Amongst the 
various sections mentioned in the kody 
of sub-section (1) of Section 34, sub-sec- 


tion (1) or (2) of Section 16 is to be noted - 


in particular, in the instant case. It is 
pertinent to observe that the special 
power of the Board of Revenue under this 
section is subject to the provisions of the 
Act. The Board of Revenue can, efter 
making such inquiry or causing such in- 
quiry to be made and always subject to 
the provisions of the Act, may pass such 
order as it thinks fit. .Section 34-A deals 
with the power of the Board of Revenue 
to transfer appeals. and finally Sectiom 35 
deals with the general powers of revision 
by the Board of Revenue. It is. not 
strictly necessary for us to note the ozher 
provisions of this Act in this case. 


8. Thus certain specified powers 
are given to each of the authorities in the 
It should be noted 
that an assessment being an integrated 
process to bring to tax such taxable turn- 
over of dealers under the Act, many of the 
enumerated processes provided in the Act 


‘have a telescopic impact with one anotzer; 


if they are interlaced. We are here con- 
cerned with the powers of the assessing 
authority and that of the Board of Reve- 
nue. We have seen that the order which 
the Board can pass under Section 34 in 
revision is “subject to the provisions of 
the Act.” Whatever may be said of the 
other sections referred to in Section 34, 
the orders passed thereunder and which 
areesusceptible to the special powers of 
the Board under Section 34, we are Dri- 
marily concerned in this Tax Case with 
an order passed by the assessing authority 
under Section 16(1) of the Act. Sectior. 34 
enfolds within its’ purview orders ari 
a 

these sections do not concern themselves 
with any rule of limitation. In juxtaposi- 


tion to the abeve sections, we have Sec- 
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tion 16(1) which envisages 
rule of limitation, for. the exercise of 
power thereunder. Sub-section (1) of 
Section 16 enables the assessing authority 
to assess escaped turnover at any time 
within a period of five years from the 
expiry of the year. to which the tax re- 
lates. In this case, the tax relates to 
the year of assessment 1958-59. The as- 
sessing authority could therefore exercise 
powers under Section 16(1) within March 
31, 1964. If he fails to do so, a vested 
right is created in favour of the assessee, 
which has to be necessarily respected and 
not lightly divested. If, therefore, the 
assessing authority itself could bring to 
tax escaped turnover, within five years 
from the date of the taxable year, can 
the Board of Revenue acting under Sec- 
tion 34, revise the assessment beyond 
such period? 


9. The Revenue’s contention is 
that such a mode of exercise of power is 
plausible. Our attention was drawn to 
Section 34(2) (ec) which provides that the 
Board of Revenue shall not pass any order 
under sub-section (1) of Section 34 if 
more than four years have expired after 
the passing of the order. Thus it is argu- 
ed that the order in issue having been 
passed within four years from July 18, 
1962, it is valid for all purposes. This 
overlooks the fact that the order revised 


.is one relating to escaped turnover. Sec- 


tion 16(1) is a special Legislative provi- 
sion having an impact on assessment re- 
lating to escaped turnover. The impact 
is conveyed through the unshaped chain 
of assessment, which is one contiguous 
process embracing within it the special 
power of the Board under Section 34 of 
the Act, which power is again a creature 
of the very same statute. We have notic- 
ed that Section 34 is made subject to the 
provisions of the Act. Section 16 is one 
such provision. If Section 16 stood alone 
like any other section, such as Sections 
12~14, 15, 31 or 32, the position would be 
different. But Section 16(1) adumbrates 
a substantial rule of limitation. If the 
assessing authority could not bring into 
the net of taxation escaped turnover, be- 
yond a period of five years from the date 
of the year of escape, can the Board which 
is expected to revise the order of the as- 
sessing authority, make an order so as 
to defeat the subjective legislative pro- 


_ vision as to limitation under Section 16(1) 


of the Act? We are of the view that the 
Board cannot pass such an order. 


10. The effect of such a period of 
limitation envisaged in Section 16(1) is 
wide enough and cannot be said to be 
limited to assessment of escaped turnover 
under that sub-section by the assessing 
authority only. In our view, it is to be 
invoked in all cases where a statutory 
functionary under the Act assumes juris- 
diction to assess escaped turnover. Onel 
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such case is when the Board exercises its 
special powers under Section 34 of the 
Act. This is explicable. If the Board 
passes a directive order beyond five years 
correcting an assessment order under 
Section 16(1) and remits the matter for 
implementation of the same -by the as- 


sessing authority, the assessing authority ` 


is helpless because it cannot pass an effec- 
tive order under Section 16(1) because of 
the stringent Legislative provision which 
prescribes a specified period of five years 
before which it could act. Reliance was 
placed by the Revenue on State of Mad- 


ras v. Madurai Mills Co.,-Ltd., (1967) 19 
STC 144 = (AIR 1967 SC 681).. That was 
not a case of an assessment of escaped 


turnover and hence it has no application 
to the facts of this case. Learned Assis- 
_tant Government Pleader, however, 
pointed out certain hardships which 
might arise if the interpretation we have 
sought to place on the, powers’ of the 
Board of Reyenue is to. ‘be accepted. We 
may at once state that such hardships 
were noticed by the Supreme Court in 
State of Orissa v. Debaki Debi, (1964) 15 
STC 153 = (AIR 1964 SC 1413). There 
the majority judgment was delivered by 
Das Gupta, J. The Court was dealing 
with similar provisions under the Orissa 
Sales Tax Act (14 of 1947). The second 
proviso to Section 12(6) of the Orissa 
Sales Tax Act, 1947, provided that no 
order “assessing the amount of tax shall 
be passed after the lapse of 36 months 
from the expiry of the period.” Speak: 
ieee for the Bench, Das Gupta, J.. held 
that: 


“Such a provision is in substance not 
a real proviso to that section but an inde- 
pendent legislative provision of the Act. 
It is not in terms limited only to orders 
of assessment made under Section 12 but 
on its language applies to. and governs 
any order assessing the amount of -t 
which would include an assessment under 
any provision of the Act besides Section 
12. Therefore even if an order of as- 
‘ sessment made in exercise of the powers 
of revision under Section 23 be held not 
_to be an order under Section 12 the limi- 
tation provided by the proviso will be 
applicable to such an assessment. But 
any order of assessment made by . the 
revising authority under Section 23(3) is 
an order passed under .S. 12 as well as 
Section 23(3) and therefore the period of 
limitation prescribed in the second pro- 
viso to Section 12(6) applies to such an 
assessment also.” ; 


The Revenue there pointed out the ano- 
maly if the interpretation put upon the 
relevant provision of the Orissa Sales 
‘Tax Act, 1947, were to be accepted. The 
a Judges, repelling the argument, 
aid: l < 
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“The obvious answer to this argu- 
ment is that if that was the intention of 
the Legislature nothing could have been 
easier than to say so.” 


As contended’ by the learned Assistant 
Government Pleader before us counsel. 
for the Revenue then pointed out several 
practical difficulties in the matter of the 
reopening of.assessment which has escap- 
ed the clutches of. taxation; but again the 
Supreme Court would say that even tak- 
ing into consideration such difficulties, it 
cannot be, said that the Legislature in- 
tended, without saying so, that the period 
of limitation prescribed applied only to 
original orders of assessment. Respect- 
fully: adopting the reasoning of the learn- 
ed Judges in the above case, we have no 
hésitation to hold that the provisions as 
to the period of limitation within which 
escaped turnover can be brought to tax 
as provided in Section 16(1) equally ap- 
plies when such an order is sought to be 
passed by the Board in exercise of its 
powers under Section 34 of the Act. 
Hence we are of the view that the im- 
pugned order was passed beyond time 
a therefore unenforceable in the eye 
of law. 





11. The last contention is one re- 
volving on merits. No doubt, a pocket 
book was discovered and the. same was 
available before the assessing. authority 
as well as the Appellate Authority. But 
the Board was able to discover on its 
own, an entry in the cover page of the 


incriminating pocket book to the effect.. 


that a profit of Rs. .7,400/- is found to 

have been earned in the year 1958-59. It 

is common ground that the entry exactly 

represented as ‘Anamath Labam”. ‘The 
word “Anamath” is commercially under- 

stood to be profits earned from an un- 

known source. Therefore, it cannot with 
precision be attributed to the business of 
the dealer during the assessment year. 

It may be that he secured a ptofit by 

various other enterprises unconnected 

with the business from which the taxable 
turnover arose. The Board, after notic- 
ing the expression “anamath labam” in 
the pocket book, came to the conclusion 
straightway: that it is attributable to the 
business and on -that, basis multiplied such 
profit by 21 times and arrived at the con-. 
was suppression of 
sales to the extent of Rs. 1,55,400/-. In 
our view, the conclusion has not been 
judiciously arrived at. It appears tg be 
hopelessly naked and arbitrary. We-are 
unable to appreciate that there was any 

acceptable basis before the Board to re- 
vise the assessment in the manner it 
did and re-fix the turnover as if it was 
an original assessing authority at Rs. 

2,43,220/-. Even on merits, therefore, the, 
appeal should be allowed. 
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12. In the result, the appeel is 
allowed. There will be no order as to 
costs. 
Appeal -allo wed. 
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‘FULL BENCH 
K. VEERASWAMI, C. J. NATESAN AND 
GOKULAKRISHNAN, JJ. 

Jayalakshmi and others, Appellants 
v. The Ruby General- Insurance Co., Mad- 
ras and another, Respondents. 

A. A. O..No. 149 of 1965, D/- 3-2-1970 
decided by Full Bench on order of refer- 
ance made by Kailasam and Venkata- 
raman, JJ., D/- 25-9-1969. ` 

(A) Motor Vehicles Act (1939), S. 

(2) (as amended in 1956) — Liability a 
Insurance Company — Limit of, is with 
reference to the Vehicle involved in acci- 
dent — Limit in case of goods vehicle 
regarding third party is Rs. 20,000 under 
S. 95(2) (a). AIR 1968 Mad 436, Over- 
ruled. 

Where an insurance company insures 


the owner of a goods vehicle under 
Section 95 against the liability which the 


owner may incur in respect of the dzath- 


of a third party caused by the use of the 
vehicle in a public place, the policy being 
simply one confirming to the require- 
ments of the Act, the liability of the In- 
surance Company is limited to Rs. 2C,000 
under Section 95(2) (a) AIR 1968 Mad 
436, Overruled. (Pare 13) 


Section 95(2). (a) & (b) prescribe limits 
in respect of compulsorily insurable risks 
including third party risk and are not 
confined only to the classes of persons 
who are excepted from the proviso to 
S. 95(1) (b). S. 95 (2) (a) and (b) Emit 
. the liability incurred in respect of any 
one accident with. reference to the vehicle 
insured. (Paras- 3, 12) 


The qualifying words “subject to the 
proviso to sub-sec. (1)” in the beginning 
of S. 95(2) only emphasise that certain 
risks are exempted from compulsory in- 
surance by the proviso and there are ex- 
ceptions thereto which, have to be cover- 
* ed by the policy. There is nothing in 
the proviso that would control the glain 
language of S. 95(2) (a) and (b) that the 
amounts: specified therein are for the 
total liability incurred in respect of any 
one accident and not just the liability in- 
curred in respect of the classes of persons 
mentioned in the clauses of the proviso 
to S. 95(1). AIR 1966 Punj 288, Referred 
to. (Paras 7, 11) 

(B) Words ‘iad Phrases — Word. ‘in- 
cluding” — It is normally used to signify 
that what is enumerated as included is 
not exhaustive. - (Para 7) 
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Cases Referred: Chronological 
(1968) AIR 1968 Mad 436 (V 55) = 
ILR (1969) 1 Mad 16, Gopala 
Krishna v. Sankaranarayana 1, 11, 13 
(1966) AIR 1966 Punj 288 (V 53) = 
ILR (1965) 1 Punj 810, Northérn 
India Transporters Insurance Co. 
v; Amra, Wati 


K. Sengothan and R. Ganesan, for 
Appellants: T. R. Srinivasa Iyar, Md. 
Aspar Ali and M. A. 5. Mustafa, for Res- 
pondents. ; 


‘ Paras 


NATESAN, J.:— This reference to 
the Full Bench arises out of a proceeding 
before the Motor Accidents.Claims Tri- 
bunal, Madras, for compensation in res- 
pect of an accident involving . the death 
of one Krishnaswami. It is the case 
of the claimants for compensation, that 
when the said Krishnaswami was driving 
his car along Mount Road, the lorry be- 
longing to the second respondent, driven 
in a rash and negligent manner by her 
driver Munuswami, dashed against his 
car, as a result of which Krishnaswami 
died. While the Claims Tribunal dis- 
missed the application for. compensation, 
the Division Bench (Kailasam and Ven- 
kataraman, JJ.} have taken the view that 
a compensation of Rs. 40,000 would be 
payable to the claimants. On behalf of 
the Insurance Company with whom the 
lorry had been insured, it was contended 
before the learned Judges .that under 
Section 95(2) (a) of the Motor Vehicles. 
Act, Act IV of 1939, the liability of the 
Insurance Company must be limited to 
a sum of Rs. 20,000, the vehicle involved 
being a goods’ vehicle. The learned 
Judges are inclined to accept this conten- 
tion and have referred the matter to the . 
Full Bench, in view of the Division Bench 
decision of this court in Gopalakrishna v. 
Sankaranarayana, AIR 1968 Mad 436 at 
p. 447, where the learned Judges (Sri- 
nivasan and Sadasivam, JJ.) have held 


-that the liability of an Insurance Com- 


pany in respect of injury to a third party 
is not subject to thé limit of Rs. 20,000 
Examining 
the relevant provisions of the Motor Vehi- 
cles Act at length and setting out reasons * 
for their view contrary to that taken in 


AIR 1968 Mad 436 at p. 447. the follow- -«: 


ing question has been referred to the 
Full Bench— _ x 


“Where an Insurance Company in- 
sures the owner of a goods vehicle under 
S. 95 of the Motor Vehicles Act, 1939 
against the liability which the owner may 
incur in respect of the death of a person 
(third party) caused by’ the use of the 
vehicle in a public place, the policy being 
simply one conforming to the require- 
ments of the Act (and not.beyond them) 
is the liability of the insurance company 
limited to Rs. 20,000 (Rs.. twenty thousand) 


- under Section 95(2) (a) of the Act?” 
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During the hearing of the matter before 
us, a doubt was raised whether the insu- 
rance policy in question in the case, is 
what is commonly termed as “Act policy” 
that is, a policy confcrming to the mini- 
mum requirements of the Act, or a com- 
prehensive policy which inter alia does 
not limit the extent of the liability cover- 
ed. The insurance policy itself has not 
been exhibited in the case, and. as the 


question referred proceeds on the.assump- - 


.tion that the policy. in question is one 
limited to the terms of the Act, we exa- 
mine the matter on that basis. There 
can be no doubt that it is perfectly open 
to the owner of a vehicle to take out an 
insurance policy which goes beyond the 
terms of the Act and covers more risk 
than what is required to be covered by 
the Act. The provisions for compulsory 
insurance against third party risks from 
the user of the motor vehicle in a public 
place are placed under Ch. VIII of the 
Motor Vehicles Act, 1939. By these pro- 
visions by compelling owners, users or 
drivers of motor vehicles to protect them- 
selves against financial risks arising out 
of accidents which they may incur, the 
ability of third parties to get damages is 
not made wholly dependent on the finan- 
cial condition of the owner, user or driver 
of the vehicle. : 


Section 94 emphasises the necessity 
for insurance against third party risk by 
prohibiting in mandatory terms the use 
of a motor vehicle by any person in a 
public place, unless there is in force in 
relation to the use of the vehicle by that 
person or other person as the case may be 
a policy of insurance complying with the 
requirements of Ch. VIII. There are 
certain exceptions in Section 94; but a 
reference to them is unnecessary in the 
context of the question now under consi- 
deration. Section 125 which provides 
- penalties for contravention of the provi- 
sions of Section 94, states that whoever 
drives a motor vehicle or causes or 
allows a motor vehicle to be driven_ in 
‘contravention of the provisions of Sec- 
tion 94 shall be punishable with imprison- 
ment which may extend to three months, 
or with fine which may extend to one 
thousand rupees, or with both. In inter- 
preting the provisions of the Chapter, we 
have to bear in mind both the apparent 
object of the enactment and the penal 
consequence following the failure to 
make out an insurance policy in terms of 
the Chapter. 


2, S. 95, sub-sees. (1) and (2) lay 
down the requirements to ‘be complied 
with by an insurance. policy taken in ac- 
cordance with Chapter VIII for the use 
of a particular vehicle. The policy has 
to be issued by arn authorised insurer and 
it must specify the person or classes of 
persons who are insured against liability 
which may be incurred by him or them 
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in respect of the death of or bodily in- 

jury to any person caused by or arising 
out of the use of the vehicle in a public 
place in India or in a reciprocating terri- 
tory. The policy must insure to the 
extent of the liability specified in sub- 
section (2). Sub-section (4) of Section 95 
requires the issue by the Insurance Com-~ 
pany of a certificate of insurance in the 
prescribed form in favour of the person 
for whom the policy is effected. Sub- 


section (5) of Section 95 makes the insu- 


rer liable to indemnify the person or 
classes of persons specified in the policy 
in respect of any liability which the 
policy purports to cover, notwithstanding 
anything elsewhere contained in any law. 
Section 96 makes it the duty of the in- . 
surer to satisfy judgments against per- 
sons insured in respect of third party 
risks as if he were the judgment-debtor. 
The provision as to insuring a person or 
classes of persons found in Section 95 
means that the insurance policy ‘gives 
to the person or classes of persons insur- 
ed the right to enforce against the insurer 
the undertaking which the policy gives in 
respect of the liability incurred by the 
assured. Sub-section (2) of Section 95 is 
the section that really calls for interpre- 
tation now. For taking it up as it is 
necessary we shall set out the relevant 
parts of Section 95 having a bearing on 
the question: 


"Section 95(1). In. order to comply 
with the requirements of this Chapter, a 
policy of insurance must be a policy 
which— : . 


(a) is issued by a person who 
authorised insurer . 

(b) insures the person or classes of 
persons specified in the policy to the ex- 
tent specified in sub-section (2) against 
any liability which may be incurred by 
him or them in respect of the death of or 
bodily injury to any person caused by or 
arising out of the use of the vehicle in a 
public place in India or in a reciprocating 
territory; 

Provided that a policy shall not be 
required— 


(i) to cover liability in respect of the 
death arising out of and in the course of 


is an 


his employment, of the employee of a`., 


person insured by the policy or in res- 
pect of bodily injury sustained by such 
an employee arising out of and in the. 
course of his employment other than- a 
liability arising under the Workmen’s 
Compensation ‘Act, 1923, in respect of the 
death of, or bodily injury to, any such 
employee ` . 

(a) engaged in driving the vehicle, or 

(b) if it is a public service vehicle, 
engaged as a conductor of the vehicle or 
in examining tickets on the vehicle, or 

{c} if it is a goods vehicle, being car- 
ried in the vehicle, or 


~ 
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(ii) except where the vehicle :s a 
vehicle in which passengers are carried 
for hire or reward or by reason of or in 
pursuance of a contract of employme=nt, . 
to cover liability in respect of the death 
of or bodily injury to persons being car- 
ried in or upon or entering or moun-ing 


or alighting from the vehicle at the time . 


of the occurrence of the event out of 
which a claim arises, or 

(iii) to cover any contractual liability. 

(2) Subject to the proviso to sub- 
section (1), a policy of insurance snail 
cover any liability incurred in respec: of 
any one accident upto the following 
limits namely— 

(a) where the vehicle is a goods v2hi- 
cle, a limit of twenty thousand rupees in 
all, including, the liabilities, if any, arising 


under the Workmen’s Compensation Act, ` 


1923, in respect of the death of, or bodily 
injury to, employees (other than the 
driver) not exceeding six in number being 
carried in the vehicle; 


(b) Where the vehicle is a ‘wanidle in 
which passengers are carried for hire or 
reward or by reason of or in pursuance of 
a contract of employment, in respect of 
persons other than passengers carried for 
hire or reward, a limit of twenty thou- 
sand rupees; and in respect of passen- 
gers, a limit of twenty thousand rupees 
in all, and four thousand rupees in res- 
_pect of an individual passenger, if the 
‘vehicle is registered to carry not more 
than six passengers excluding the driver 
or two thousand rupees in respect of-an 
individual passenger, if the vehicle is 
registered to carry more than six passen- 
gers excluding ‘the driver; - 

‘(c) Where the vehicle is a vehicle of 
any other class the amount of the liabi_ity 
incurred; 


(Dy. i a a ae 

. & The meaning of the several 2x- 
pressions found in the section, ‘goods 
vehicle”, “public service vehicle’ end 
“passengers carried for hire or reward” 
may be gathered from the definitions in 
Section 2 and other provisions of the Act. 
“Goods vehicle” is defined to mean eny 
motor vehicle constructed or adapted for 
use for the carriage of goods, or eny 
motor vehicle not so constructed or adapt- 
ed, when used for the carriage of gocds, 
solely or in addition to passengers. The 
body of sub-section (2) of Section 95, 
clauses (a), (b) and (c) limits the liability 
incurred in respect of ‘any one accidant 
with reference to the vehicle insured. 
“When it is a goods vehicle, the policy of 
‘insurance need cover, for compliance with 
Chapter VIII, a liability to a limit of Rs. 
20,000 in all, including a liability, if any 
arising under the Workmen’s Compensa- 
tion Act, 1923, in respect of the death of, 
or bodily injury to, employees other than 
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the driver not exceeding six in number 
being carried in the vehicle. In the case 
of vehicles carrying passengers for hire or 
reward or by reason of or in pursuance 
of a contract of employment under sub- 
section (2), clause (b); there is an over-all 


‘limit of Rs. 20,000 in the case of persons 


other than passengers who are being car- 
ried for hire or reward and Rs. 20, me 
in the case of passengers. 


Here, if the vehicle is registered tor 
carrying passengers not more than six, 
the maximum liability in respect of an 
individual passenger is Rs. 4000 and ‘in 
any other case Rs. 2000. Clause (c) of 
Section 2 provides that where the vehicle 
is a vehicle of any other class, the amount 
payable as compensation will be the 
amount of liability incurred. The learn- 
ed Advocate-General appearing for the 
claimants lays emphasis on the words 
“subject to the proviso to sub-sec. (1) at 
the beginning of S. 95(2) and submits 
that the limits of liability specified in sub- 
section (2) can in the context be only 
with reference to the classes of persons 
excepted from the proviso to Section 95(1). 


4, Section 95(1), clause (b) makes 
it the first requirement of a policy under 
the Act, in general terms, that the policy 
must be one which insures against any 
liability in respect of the death of or 
bodily injury to any person caused by or 
arising out of the use of the vehicle in a 
public place. The second requirement 
under clause (b) is that the person. or 
classes of persons who effect insurance 
are specified in the solicy and are insur- 
ed against the above liability which may 
be incurred by him or them, that is, the 
policy gives to such person or persons or 
to the members of the class of persons 
specified in the policy the right to enforce 
against the insurer the undertaking which 
the policy-gives. The third requirement 
is that the insurance against liability spe- 
cified in the clause must be to the extent 
specified in sub-section (2) of Section 95. 
Section 95(1) (b) after imposing an obli- 
gation for insurance against any liability 
which the insurer may incur in respect 
of the death of, or sodily injury to any 
person by proviso excepts certain liabili- 
ties which because of the use of the words 
“death or bodily injury to any person” 
would otherwise have to be insured 
against. Generally speaking provisions 
relating to third party “insurance do not 
extend to persons carried in the vehicle. 


The proviso to-Section 95(1) (b) first 
brings out that feature and then engrafts 
exceptions thereon, cn the provisos. Pro- 
viso (i) exempts from the requirements of 
insurance cover for liability in respect of 
death arising out of and in the course of 
his employment, of the employee, of a 
person insured by the policy, or in res- 
pect of bodily injury sustained by such an 
employee arising out of and in the course 
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of his employment of the employee -of a 
person insured by the volicy or in respect 
of bodily injury sustained by such an em- 
ployee. Proviso (ii) exempts from re- 
quirement of insurance to cover liability 
in respect of the death or bodily injury 
to persons being carried in or upon or 
entering or mounting or alighting from 
the vehicle at the time of the occurrence 
of the event out of which the claim 
arises. Proviso (iii) exempts ‘from the 
requirement of insurance to cover any 
contractual liability. The -proviso with- 
_out the exceptions or savings from their 
operation, stated that compulsory insur- 
ance need not be effected against liability 
to voluntary passengers and against liabi- 
lity to persons who would have a claim 
against the insured as their employer. 


5. The saving clause introduced 
to proviso (i) provides for compulsory in- 
surance in favour of three classes of per- 
sons for liability arising under the Work- 
men’s Compensation Act—(1) an employee 
driving a vehicle, (2) conductors and tic- 
ket examiners in case of public service 
vehicle and (3) an employee carried in a 
goods vehicle. By the exception to pro- 
viso (ii), it is necessary to insure against 
liability to passengers in a vehicle in 
which passengers are carried for hire or 
reward or by reason of or in pursuance 
of a contract of employment. Proviso {ii) 
which grants exemption from compulsory 
insurance cover for liability to passen- 


gers, excepted from the proviso a parti- - 


cular class of vehicles, namely, vehicles 
in which passengers are carried for hire 
or reward or by reason of or in pursu- 
ance of a contract of employment. Insu- 
rance is compulsory where the vehicle is 
a vehicle in which passengers are carried 
for hire or reward or by reason of or in 
pursuance of a contract of employment. 
Section 95(1)(b) thus sets out liabilities to 
be covered by the ecmpulsory insurance 
policy. With the provisos and exceptions 
therefrom, it specifies what are liabilities 
that may be incurred in respect of the 
death or bodily injury to a person aris- 
ing out of the use of the vehicle which 
must be covered by insurance for 
compliance with the requirements of 
Ch. VIII 


_ The monetary extent of 
cover is then dealt with in Section 95(2). 
Section 95(1) (b) having provided that the 
policy, to comply -with the requirements 


of Ch. VIII, must be one which insures to. 


the extent specified in sub-section (2) ot 
Section 95, by sub-section 2(a) specifies 
the limit in respect of a goods vehicle 
and by sub-section 2 (b) certain limits 
where the vehicle is a vehicle in which 
passengers are carried for hire or reward 
or by reason of or in pursuance of a con- 
tract of employment. Sub-section (2) (c) 
says that where the vehicle is a vehicle of 


due . 


insurance + 


A.I. R. 


any other class, the limit is the amount 
of the liability incurred. The first im- 
pression that one gets on a -reading oi 
Section 95(2) is that the limit of compul- 
sory insurance liability is fixed with Tre- 
ference to the vehicle. 


6. The relevant provision with 
which this reference is concerned is Sec- 
tion 95(2)(a), whereby it is provided that 
a policy of insurance shall cover any lia- 
bility incurred in respect of any one 
accident where the vehicle is a goods 
vehicle upto the limit of Rs. 20,000 in all. 
This sum of Rs. 20,000 includes the liabi- 
lity, if any, arising under the Workmen's 
Compensation Act, in respect of the death 
or bodily injury to the employee other 
than the driver not exceeding six in num- 
ber being carried in the vehicle. 


7. A reference to Section 95 be- 
fore its amendment in 1956 by Act 100 of 
1956 ïs useful in this context. Before the 
amendment of Section 95, there was no. 
exception to the exemption from compul- 
sory insurance granted by proviso (i). In 
its unamended form the proviso: to sub- 
section (1) read that a policy shall not 
except as may be otherwise provided 
under sub-section (3) be required to cover 
liability in respect of the death arising 
out òf and in the course of his employ- 
ment, of the employee of a person insur- 
ed by the policy or in respect of the 
bodily injury sustained by such an em- 
ployee arising out of and in the course of 
his employment. Sub-section (3) of Sec- 
tion 95 left it to the State Government 
in their discretion to lay down that a 
policy of insurance should, in order to 
comply with the requirements of the 
Chapter, cover any liability arising under 
the provisions of the Workmen’s Com- 
pensation Act, 1923. By the amending 
Act, the insurance cover for the liability 
arising under the Workmen’s Compensa- 
tion Act has been made compulsory by 
engrafting an exception on proviso (i). 
A consequential amendment was made to 
sub-section (2) (a) which fixed the limit 
of compulsory insurance liability for a 
goods vehicle, and sub-section (3) was 
omitted. The significant part of the 
amendment that has to be noticed is that 
the liability arising under the Workmen's 
Compensation Act to be insured in res- 
pect of a goods vehicle has been restrict- 
ed to six employees other than the driver 
carried in the vehicle. 


o 


Section 95(1), proviso (i), before its 
amendment, exempted from insurance 
cover employer’s liability risk reflecting 
presumably the well established distinc- 
tion in the insurance world between the 
public liability risk and employer’s liabi- 
lity risk. The qualifying words in the 
beginning of Section 95(2) were the same 
before the amendment “subject to the 
proviso to sub-section (1), a policy of in- 
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surance shall cover any liability incurred 
in respect of any one accident upto the 
following limits, namely,” Clause (a) of 
sub-section (2) specifying the limit for a 
_ foods vehicle then ran: 


“Where the vehicle is a "vehicle used 
or adapted to be used for the carriage of 


- goods, a limit of Rs. 20,000.” 


Sub-section (2) (a) read with the qualifi- 
cation at the beginning subjecting it to 
the proviso to Section 95(1) clearly can- 
not and so did not before the amendment, 
fix the limit of Rs..20,000 to any parti- 
cular class of persons. The limit was 
with reference to the vehicle involved in 
the. accident and not the persons involv- 
ed. By the amendment and introduction 
thereby of an exception to proviso (i), 
insurance cover was insisted upon for 
certain liabilities arising under the Work- 
men’s Compensation Act also. Corres- 
ponding amendment was made- to sub- 
section (2)(a). By the amendment the 
following words’ were:added after “a limit 
of Rs. 20,000”. 


‘In all, including the liabilities. if 
any, arising under the Workmen’s Com- 
pensation Act, 1923, in respect of the 
death of, or bodily injury to, employees 
. (other than the driver), not exceeding 
six in number, ‘being carried in me 
vehicle.” 


The above words added by the amend- 
| ment cannot by themselves alter either 
the meaning or scope of the qualifying 
words at the beginning of sub- 
section (2). The. qualifying words 
apply not only to clause (a) -but 
also the clauses (b) and (c). If it had 
been the intendment of the amendment 
to take away the existing limit in respect 
of third party risks. very different lan- 
guage should have been emploved. Far 
from manifesting an intention to change 
the law in other respects, there are two 
significant expressions in the amendment 
. to clause (a) (1) “in all” and .(2) “includ- 
ing the liabilities”, indicating that the 
amount specified is the overall limit that 
should be covered by the insurance. If 
the limit of Rs. 20,000 is only in respect 
of liability towards employees and -no 
limit is prescribed in respect of third 
party liability the words “in all” and 
“including” would lose all significance. 
The expression “including” shows that 
there are other liabilities covered by the 
limit. The word “including” is normally 
used to signify that what is enumerated 
as included is not exhaustive. A liability 
which was not there previously is taken 
in under the limit. What was already 
covered by the limit is not excluded 
i therefrom. : 


In our.opinion, the qualifying words 
at the beginning of Section 95(2) are 
there only to emphasise that certain risks 
are exempted from compulsory insurance 


4 


-also the driver. 
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by the proviso, and there are exceptions 
thereto, which have to be covered by the 
policy. The qualifying words are there 
as a matter of abundant caution :-empha~’ 
sising a sound rule of construction that 


. the enacting part and the proviso must 


be' read as a whole, each part throwing 


_ light on the other, as all the parts of the 


section are inter-related. So read, there 
is nothing in the provisos that would 
control the plain language of clauses (a) 
and (b) of sub-section (2) that the amounts 
specified therein are for the total liability 
incurred in respect of any one accident 
and not just the liability incurred in res- 
pect of the classes of persons mentioned 
in the clauses. The froper principle of 
construction to'be adopted in a case like 
the present one is to get at the meaning 
of the section on a comprehensive view 
of the enacting provision, that provisos - 
and the exceptions therefrom are taken 


as a whole and interpreted together. 


8. As the qualifying words at the 
beginning of S. 95(2) “subject to the pro- 
viso to sub-section (1)” are common to 
both clauses (a) and (b), it is relevant to 
examine S. 95(1) (b). Section 95(2), 
clause (b) provides in the case of vehicles 
carrying passengers for hire or reward 
insurance for a limit of Rs. 20,000 in the 
case of persons other than passengers 
carried for hire or reward and another 


sum of Rs. 20,000 in the case of passen- 


gers. In the case of passengers, there is 
a further limit on the extent of individual 
passenger compensation to be insured 
against; if the vehicle is registered for 
carrying passengers not exceeding six 
excluding the driver, the liability in res- 
pect of an individual passenger is Rs. 4000 
and, if the vehicle is registered to carry 
more than. six passengers excluding the 
driver, the liability is Rs. 2000 in res- 
pect of a passenger. The phrase in clause 
(b) “persons’ other than passengers” in 
respect of whom a limit of Rs. 20,000 is 
provided, in its setting read with the other 
provisions of the Chapter manifestly 
refers to third parties: Clause (b) indi- 
cates that the word “passengers” would 
but for the specific exclusion include 
The limit of compul- ` 
sory cover specified in S. 95 (2) (b) is in 
respect of all liabilities that have to be 
insured against. With reference to Sec- 
tion 95(2) (b) it would be misreading the 
qualifying words at the beginning sub- 
jecting the sub-section to the proviso to 
Section .95(1) as confining the limit of 
liability only to the classes of persons ex- 
cepted from the proviso to S. 95(1)(b). 


9. Sec. 95(2)(b) has been the sub- 
ject of construction by a Full Bench of 
Punjab High Court in Northern India 
Transporters Insurance Co. v. Smt. Amra 
Wati, AIR 1966 Punj 288 (FB). The claim 
for compensation that came up for consi- 
deration before the Full Bench was by the 
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widows and other heirs of two -passengers 
who were killed in an accident to a pas- 
senger bus. It was held .by the Full 
Bench that, if an insurance policy is 
taken out in respect of a large passenger 


bus and is limited to the terms of S. 95 ` 


of the Act and the bus meets with ‘an 
accident resulting in injuries to several 
persons, the liability of the insurer is not 
to exceed Rs. 20,000 in respect of all the 
passengers taken together and it is -not 
to exceed Rs. 2000 in respect of each in- 
jured passenger. It was there argued on 
behalf of the passengers and the Trans- 
port Company that if all that is recover- 
able from the insurer by an injured pas- 
senger is Rs. 2000 and no more and even 
that amount may have to be reduced in 


case a large number of persons are - 


insured as there is the second overall 
limit of Rs. 20,000 then the provision 
would seem to be hardly adequate. The 
argument was met by the learned Judges 
with the observation that it is only look- 
ing at one side of the picture and that 
Parliament may well have ``thought it 
unreasonable to impose a heavy burden, 
on the transporters arising out of insur- 
ance, for obviously, if the Act requires 
them to insure their vehicle in such a 
way that a large amount of compensation 
would become payable by the insurer, 
then the burden of insurance will in- 
crease and that burden has necessarily 
to be borne by the transporter. Of 
course, any bus owner may voluntarily 
take out an insurance policy to cover 
more risks than the minimum required to 
be covered by the statute for his own 
self-protection. 


10. S. 95(1), before its amend- 
* ment in 1956, corresponded with S. 36(1) 
© of the English Road ‘Traffic Act, 1930. 
Section 35(1) of the English Act corres- 
ponding to S. 94(1) of our Act, “provided 
as an alternative to a policy of insurance 
that the persons using a motor vehicle or 
owner may cover the risk of third party 
liability arising from the use of the vehi- 
cle on the road by providing  securitv 
under S. 37 of the English Road Traffic 
Act. The security was generally given 
by authorised insurers under’ Section 37 
(1) (b) and consisted of an undertaking 
. by the giver of the security to make good, 
subject to.any conditions specified there- 
in, any failure by the owner of the vehi- 
cle or such other persons or classes of 
persons as may be specified, to discharge 
any compulsorily insurable liability which 
may be incurred by him or them. It is 
interesting to note that, where security 
is given as an alternative to insurance, 
limits have been prescribed. The reason 
for the difference is not apparent. The 
security, to be valid in the case of a pub- 
lic service vehicle must be for an amount 
not less than £. 25,000 and, in any other 
case, for an amount not less than £&. 5000. 


A.T.R. 


The distinction in the compulsory limit 
for security is according to the character 
of the vehicle and the limit is an overail 
limit.’ À 

Shawcross, on Motor Insurance, 2nd | 
Edn., at p. 226, says that the public 
service vehicle, would generally be of the 


. class against liability to passengers in 


which insurance is required by Sec. 36, 
whilst other vehicles would not generally 
be of that class and this, it is presumed, 
is why the limit is so much lower in the 
ease of vehicles other than public service 


vehicles. Parliament has, for reasons 
best known to itself, may be having 
regard to the economic levels in . this 


country, adopted different criteria for 
fixing limits. The English Road Traffic 
Act, 1930. retains the provision for secu- 
rity as an alternative to a policy of insu- 
rance, and, with reference to the secu- 
rity, maintains the distinction between 
public service vehicle and other vehicles. 

11. . In AIR 1968 Mad 436 at p. 447, 
where a goods vehicle was involved in an 
accident, the Division Bench of this court 
observed— 


“Thus ‘sub-section (2) of Section 95 of 
the Act cannot be invoked to restrict the 
liability of the Co-operative Fire and 
General Insurance Society Ltd., to Rs. 
20,000 in this case. Sub-section (2) of 
Section 95 of the Act can have no appli- 
cation to damages caused to third parties 


. like the claimant in this case as he is not 


one of the class of persons referred to in 
the proviso to Section 95(1) of the Act.” 
There is not much discussion. The learn- 
ed Judges only say that sub-section (2) 
of Section 95 of the Act clearly governs 
only the proviso to sub-section (1) -of 
Section 95 of the Act. and that it is clear 
from the terms of sub-section (2) of Sec- 
tion 95 that. they are subject to the pro- 
viso to sub-section (1). The learned 
Judges are of the view that the limit of 
liability that has to be insured against is 
in relation to the persons exempted from 
the proviso to S. 95(1). In our view, the 
effect of subjecting sub-section (2) of Sec- 
tion 95 to the provisos to sub-section (1) 
of the section is to require that they all 
have to be read together and harmonised. 
Effect must be given to every part of the 
section. The sub-sections, provisos and 
exceptions to the provisos must all be 
given effect to. . 


12. The argument for the claim- 
ants is that certain exceptions have been 
carved out from the operation of the pro- 
visos, and it is a reasonable inference that. 
it is the liability in. respect of the except- 
ed persons who strictly speaking are not 
third parties to the vehicle that is limited 
by sub-section (2). There is no basis for 
such an interpretation. The language of 
sub-section (2) does not warrant the same 
and even if the sub-sections under consi- 
deration are not examples of legislative 
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precision and clarity, we see no such am- 
biguity. for the court to search for some 
undisclosed intention. The plain mean- 
ing is generally the true meaning. On 
our reading of sub-sections (a) ard (b), 
they do prescribe limits in respect of com- 
pulsorily insurable risks including third 
party risk and are not confined only to 
the classes of persons who are exzepted 
from the proviso to Section 95{1) (b). 
Section 95(2) fixes limits in relation to 
vehicles and makes a distinction between 
a goods vehicle and a vehicle in which 
persons are carried. With reference 
“to vehicle carrying ‘passengers a fur- 
ther., distinction is made between 
vehicles registered to carry not more 
than six passengers excluding the 
driver and vehicles . registered to carry 
more than six passengers excludirg the 
driver. Under clauses (a) and (b) oł Sec- 
‘tion 95(2), the overall liability for insu- 
rance cover in espect of a vehicle in- 
_ “volved in an accident is specified. 


The compulsory insurance policy, 
that is, the “Act policy” is one which con- 
tains the bare minimum requirements of 
‘cover if the vehicle is legally usable in 
a public place. But a comprehensive 
third party liability policy may provide 
cover against legal liability for bodily 
injury to or death of any party, ever if he 
is not within the limited categories pro- 
vided for under the Act; the assured js 
free to take out a policy for his own pro- 
_tection to the full extent of the liebility 


that may be incurred, even where limits 


are prescribed. We are here on the ques- 
tion of .the liability incurred by the in- 
surer under a policy complying with the 
minimum requirements of the Act, 
insured taking the policy to avoid penal 
consequences. It is not for the court to 
judge the adequacy of the compulsory 
cover. in the changed times, makina the 
amounts available miserably low if large 
number of persons are involved’_n an 


‘accident. It is a matter for Parliament, 
to consider. 
13. It follows that sub-secticn : (2) 


of Section 95 has not been correctly _nter- 
preted. by the Division Bench in AIR 19638 
Mad; 436. We are in agreement with the 
learned Judges who have referred the 
matter to the Full Bench in their -nter- 
pretation of the sub-section. It is our 
opinion that where an insurance com- 

‘|pany insures the owner of a goods vehiéle 
under Section 95 of the Motor Venicles 
‘Act, 1939, against the liability whica the 
owner may incur in respect of the death 
of a third party caused by the use cf the 
vehicle in a public place, the policy being 
simply one conforming to the recuire- 
ments of the Act, the Hability of tke In- 
surance Company is limited to Rs. 23,000. 
under Section 95(2) of the Act. Costs of 
this reference would be as may be order- 
ed by the Division Bench, 


the. 
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(This appeal coming on for final 
hearing after the opinion expressed by 
the Full Bench, the Court—Kailasam and 
Venkataraman, JJ. delivered. the follow- 
ing: Judgment: (5-3-1970).) 


KAILASAM, J.:— 14. In ‘view of 
the opinion of the Full Bench, we pass 
the following judgment: We find the 
second respondent is liable to pay a com- 
pensation of Rs. 40,000 to the appellants. 
Out of this amount, the liability of the 
Insurance Company is limited to Rs. 
20,000. The appeal is accordingly allow- 
ed with costs of this court, payable by the 
two respondents. There will be no order 
as to costs in the Full Bench reference. 


Appeal allowed. 
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K. N. MUDALIYAR, J. 


Rajalakshmi, Petitioner v. Kothanda- 
pani Pillai, Respondent. 


Criminal Revn. Case No. 375 of 1968 
(Crl. Revn. Petn. No. 369 of 1968), D/- 
7-1-1970, from order of Addl. ist Class 
ee Vellore in M. C. No. 353 of 
1967. : d 


Criminal P. C. (1898), S. 488 — Lu- 
nacy of petitioner — Lunacy Act (1912) 
does not override provisions of S. 488 —- 
Held, petition under S. 488 by lunatic 
wife for maintenance was proper and 


Section 15 of Act 4 of 1912 was inappo- ` 
(Lunacy Act (1912), Ss. 15 and 90). 


site. 
(Para 2) 


.Miss Nalini, for S. Ramalingam and 
M. Krishnappan, for Petitioner. 


ORDER :— This revision petition 
raises an interesting question of law. The 
petitioner herein is one Rajalakshmi who 
is an insane person. She is represented 
by ker next friend, the natural father 
Murugesa Pillai, who filed 
praying that the respondent -(Kothanda- 
pani Pillai) may be directed to pay a 
monthly allowance of Rs. 100 for her 
maintenance from the date of the appli- 
cation, namely, 27-10-1967. The main 
averments in her petition are that she 
was married 27 years ago to the respon- 
dent. They lived for ten years and they 
begot a son. There is no maintenance 
amount claimed for and on behalf of the 
son. About 17 years back he married a 
second wife. 
lost her mental capacity. She was given 
medical treatment in the house of her 
husband and also in the house of her 
parents. Her condition did not improve. 
The respondent did not take anv interest 
in her and. neglected the petitioner and 
finally brought her down to the house of 
her parents and left her there. Since 
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a petition, 


Subsequently the petitioner ~ 


3. 
‘Magistrate, 


[Prs. 1-3] 


A. LR. 


150 Mad. K. N. Ramakrishnan v. C. Keral Chand 
then she has been under the care and fore Rent Control Court — Plea cannot 
protection of her father. Her case is be allowed to be raised for first time at 


that her husband-respondent herein has 
got to provide for her maintenance. 


2. On behalf of the respondent. a 
preliminary objection was raised about 
the maintainability of the petition. The 
respondent’s objection is that proceedings 
must be taken under the Lunacy Act and 
not under Section 488, Cri. P. C. which 
does not provide for any action in the 
case of a lunatic wife. This objection 
appears to have been upheld by the Addi- 
tional First Class Magistrate, Vellore, on 
the basis of the interpretation placed oa 
Section 15(1) of the Indian Lunacy Act, 
1912, which provides for action in a dif- 
ferent set of circumstances found in the 
said section itself. There was no justifi- 
cation by the First Class Magistrate to 
accept the position that in the circum- 
stances mentioned in the petition for 


.maintenance there is any justification to 


have recourse to Section 15 of the Indian 
Lunacy Act. In my view the section is 
inapposite and the said section is mis- 
applied to the position of the petitioner 
made out by the averments in the main- 
tenance petition. Section 90 of the Indian 
Lunacy Act reads as fcllows:— 


“The liability of any relative or per- 
son to maintain any lunatic shall not be 
taken away or affected by any provision 
contained in this Act.” 


Therefore it is very clear that the provi- 
sions of the Indian Lunacy Act (Act IV 
of 1912) do not have any overriding 
effect over the provision of Section 488, 
Crl. P. C. In short the provisions of 
this Act do not render Section 488. Crl. 
P. C. otiose. I accent the argument of 
the learned counsel Miss Malini in this 
ease. The point of Jaw advanced by her 
is substantial. The revision petition is 
allowed. 


The Additional First Class 
Vellore, is directed to pro- 
ceed with the enquiry in this petition as 


‘expeditiously as possible. 


Revision allowed. 


AIR 1971 MADRAS 150 (V 58 C 19) - 


KAILASAM., J. 
K. N. Ramakrishnan, Petitioner v. 
a Keral Chand and another, Respon- 
ents. ` 


Civil Revn. Petn. No. 687 of 1968, D/- 
9-4-1970 from decree of Dist..J., Coimba- 
tore, D/- 15-2-1968. 


(A) Civil P. C. (1908), S. 115 — New 
plea — Proceedings under Rent Control 
Act for eviction of tenant — Dispute re- 
garding superstructure not pleaded be- 
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revision stage. (Para 2) 


(B) Transfer of Property Act (1882), 
S. 106 — Proceedings under Rent Control 
Act for. eviction of tenant — Tenant may 
plead that notice terminating tenancy was 
defective and that on that’ ground the 
landlord could not be given any relief — 
But he cannot contend that Rent Control 
Court had no jurisdiction to try the peti- 
tion because the notice was not in con- 
formity with requirements of S. 106, T. P. 
Act. ATR 1949 Mad 780, Followed. C, R. 
P.. No. 866 of 1967 (Mad. ), Not followed; 
AIR 1965 SC 101 & AIR 1967 SC 1419, 
Disting. and Explained. (Para 4) 


(C) Civil P. C. (1908), O. 8, R. 2 — 
Effect of non-compliance — Failure to 
raise all pleas and to raise issue may lead 
plaintiff to be under impression that de- 
fendant has waived his right and is not 
relying on the point — Rule requiring. 
notice of termination of tenancy before 
landlord can ask for eviction of tenant 
not being under Special Act (viz., Rent 
Control Act) but under T. P. Act, tenant 
can waive his right to such notice. AIR 
1947 PC 197 & AIR 1969 SC 37 and AIR 
1969 Punj 110 (FB), Relied on. (Para 9) 


(D) Evidence Act (1872), S. 115 -— 
Estoppel by representation — Proceedings 
for eviction of tenant under Rent Control 
Act — Tenant’s failure to plead want of 
notice under S. 106. T. P. Act because of 
High Court decisions holding that no such 
notice was necessary and therefore it was 
futile to expect tenant to take up the 
point — Plea raised for first time in re- 
vision — Held that enquiry into state of 
minds of parties and of law as it existed 
at the time of proceedings before Rent 
Controller and subsequent change, would 
be irrelevant — Parties were bound by 
State of law as it existed and if any of 
the parties had reservation about correct- 
ness of decision, they ought to have plead- 
ed their case — In absence of plea, if par- 
ties went to trial and invited judgment 
based on subsequent change of law, par- 
ties cannot raise that plea for first time 
in revision. AIR 1959 SC 149, Disting. 


(Para 11) 
(E) Civil P. C. (1908), S. 115 — New. 
point — Proceedings for eviction of ten- 


ant under Rent Control Act — Point as to 
want of notice terminating tenancy under 
S? 106, T. P. Act not taken in pleadings ` 
and put at issue and not adverted to at 
all- before Rent Controller — Lower Ap- 
pellate Court deciding against tenant on ` 
ground of such failure — Tenant cannot 
be allowed to raise such plea in revision 
before High Court. (Para 12) 
Cases Referred: Chronological Paras 
{1969) AIR 1969 SC 37 (V 56) = 

1969-1 SCJ 100. Maganlal Chota- 
eS Desai v. Chandrakant Moti- 

a 


1971 


(1969) 82 Mad LW 636° = 1969-2 
Mad LJ 585, Kalyanasundara v. 


Natraja 

(1969) AIR 1969 Punj 110 (V 56) = 
ILR (1969) 1 Punj 132 (FB), 

_ Bhaiya Ram v. Mahavir Parshad 9 
(1967) AIR 1967 SC 1419 (V 54) =- 
1967-1 SCJ 503 = 1967-1 Mad LJ 
(SC) 61, Manujendra Dutt v. P. 

. P. Roy Chowdhury 

(1967) AIR 1967 Mad 57 (V 54) = 
ILR (1966) 2 Mad 437 (FB), Raval 
and Co. v. Ramachandra 10 

(1967) Civil Revn. Petn. No. 866 of 
1967 (Mad), Soundarapandia v. ; 
Meenakshi Achi 4 

(1965) ATR 1965 SC 101 (V 52) = 
1964-5 _SCR’ 239. Mangilal v. 
Suganchand 

(1964) ATR 1964 SC 1341 (V 51) + = 
1964-5 SCR 157, Abbasbhai v. 
- Gulmanbai 

(1959} AIR 1959. SC 149 (V 46) = 
(1959) Supp (1) SCR 528, Bashe- 
sharnath v. Commr. of I. T., Delhi - 
and Rajasthan . 10 

(1949) AIR 1949 Mad 780 (V 36) = 
1949-1 Mad LJ 412, Krishna- © 
murthy v. Parthasarathi 5, 10 

(1947) -AIR.1947 PC 197 (V 34) = 
ILR (1948) Mad 214, Vellayan v. 

..Madras Province 7, 9 


K. Parasurama Iyer, for Petitioner: 
V. Sridevan, G. Masilamani and P. A. 
Deivasignam, for Respondents. 


‘ORDER :— The tenant under the 
Madras Buildings (Lease and Rent Zon- 
trol) Act, is the petitioner in this civil 
revision petition. He had taken on -ease 
premises No..49-A Upper Bazar, Ooty, 
on a rent of Rs. 35 per mensem. On 13- 
8-1965, the landlords issued a notice to 
the petitioner-tenant terminating the 
tenancy and calling upon him to pay Rs: 
595 which was the amount due to them 
as rent. -This notice was served on the 
petitioner-tenant on’ 18-8-1965. The Jeti- 
tioner-tenant gave a reply on 25-8-1965 
in which he denied his liability to pay 
Rs. 595 and also contended that. the notice 
was not in accordance with the provisions 
of S. 106 of the Transfer of Property Act. 
On 17-1-1966, the landlords filed a- peti- 
tion for exiction of the petitioner-tenant 
on various grounds, namely, wilful de- 
fault etc.. They claimed arrears of rent 
upto that date, Rs. 770. On 25-2-1966, 
an ex parte order was passed against the 
tenant. It was restored on 18-3-1966 and 
time was granted for filing written sc:ate- 
ment. (counter). The petitioner-tenant 


gq 


an 


filed the same on 4-4-1966. He. did not 


deposit any amount; nor did he raise the 
question as to lack of proper notices 
under S. 106 of the Transfer of Prorerty 
Act. 


On 18-4-1966, he paid Rs. 400: when 
a sum of Rs. 875 was due. On 13-6-:966, 
the Rent Controller directed the peti- 
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tioner-tenant to deposit the arrears and 
posted the petition for being called on 
20-6-1966. On 20-6-1966 the counsel re- 
ported no instructions and the petition 
was allowed with costs. On 29-7- 


1966, the petition was restored to file and 


the petitioner-tenant paid a sum of Rs 
510 out of Rs. 580 that was due. As al- 
ready observed, in the written statement 
before the Rert Controller, the petitioner- 
tenant did not raise the plea about the . 
defect in notice. The Rent Controller 
allowed tke petition and ordered eviction. 
The tenant preferred an appeal, C. M. A. 
39 of 1966.- In the original memorandum 
of appeal, he did not raise the question 
about want of notice but filed an addi- 
tional memorandum of grounds on 24-2- 
1967 wherein he contended that proper 


notice under S: 106 of the Transfer of 


Property Act was not given. 


There is some dispute between: the 
parties as to whether the question of pro- 
per notice was argued before the Subordi- 
nate Judge or not. The order of the . 
Subordinate Judge does not refer to the 
contention that the notice was not in 
accordance with the provision under S$. 
106 of the Transfer of Property Act. The 
Subordinate Judge also upheld the plea 
of the .respondent-landlords and confirm- 
ed the order of the Rent Controller 
directing the eviction of the petitioner- . 
tenant on the ground of -wilful default. 
The tenant took up the matter to the’ 
District Judge.. Before him, the question 
as to the defect in notice was argued ela- - 
borately. The learned Judge found that 
the notice was not in accordance with - 
S. 106 of thé Transfer of Property Act, 
but from the circumstances of the case 
inferred that the tenant had waived. his 
right to raise this contention. 


2. The petitioner-tenant has taken 
the matter before this court in civil revi- 
sion petition. It is contended, that failure 
to give notice in accordance with the pro- 
visions of Sec. 106 of the Transfer of 
Property Act is fatal to the petitioner as 
the Rent .Controller has no jurisdiction 
to entertain the petition and in any event. 
the order for eviction cannot be passed 
when there is failure.to comply with the 
provisions of S. 106 of the Transfer of ` 
Property Act. The petitioner-tenant has 
also contended that the’ superstructure 
belongs to him and. therefore, the pro- 
ceeding under the Rent Control Act is 
not competent. The landlords, on the 
other hand, would contend that the super- 
structure also belongs to them. As the 
dispute regarding superstructure has not 
been pleaded before the trial Court, this 
question cannot be allowed to be raised 
at this stage and, therefore, I refrain from 
dealing with this question. 


3. Regarding the question of notice 
under S. 106 of the Transfer of Property 
Act, it is common ground that it is not 
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in accordance with the requirements of 
the section as the notice was received by 
the tenant only.on 18-8-1965 wherein he 
was called upon to vacate the premises 
by the end of that month. „There is no 
‘ clear fifteen days’ notice and. therefore, 
the notice is not in accordance with 8. 
105 of the Transfer of Property Act. The 
contention that is raised by Mr. Sridevan, 
the learned counsel for the respondents- 
landlords is that by his conduct, the peti- 
tioner-tenant has waived his right to 
raise this question, and, therefore, . he 
cannot be permitted to raise this question 
before this court. On the other hand, Mr. 
Parasurama Iyer, learned counsel for the 
petitioner-tenant would submit that when 
there is absence of proper notice uncer 
S. 106 of the Transfer of Property Act, 
the court itself has no jurisdiction to 
proceed with the matter and, therefore, 
the entire order of the trial court and 
further proceedings are non est. In any 
event. it is submitted that there jis no 
question -of any waiver of proper notice 
as he did not knowirgly refrain from 
questioning the defect in the notice. 


4. The point as to lack of jurisdic- 
tion of the Rent Control Court because 
there is no proper notice under S. 106 of 
the Transfer of Property Act, is based on 
the decision of the single Judge of this 
court in C. R. P. No. 866 of 1967 (Mad), 
Soundarapandia v. Meenakshi Achi. The 
learned Judge was of the view that the 
question as to the validity of notice of 
determination of tenancy pertains to 
jurisdiction and if the notice is defective, 
the proceeding before the Tribunal is 
without jurisdiction. The learned Judge, 
in support of this view, has stated that 
_ the ratio of the decision of the Supreme 
Court in Manujendra Dutt v. P. P. Roy 
Chowdhury, 1967-1 SCJ 503 = (AIR i967 
SC 1419) and also the dicta of the Divi- 
sion Bench in Kalyanasundara v. Nata- 
raja. (1969) 82 Mad LW 636 would iend 
support to:the view that if proceedings 
under Act 18 of 1960 are not preceded by 
a notice of determination of tenancy 
under S. 106 of the Transfer of Property 
Act. then such proceedings are deemed 
to be irregular and Tribunals heaving 
such proceedings do not have requisite 
jurisdiction to adjudicate upon them. 


I have been taken through the two 
decisions and I am unable to construe the 
decisions as laying down that in the ab- 
sence of proper notice of determinaticn 
of the tenancy, the court will not have 
jurisdiction to entertain the application. 
‘It may be open to the petitioner-tenant 
ta plead that the notice is defective and 
on such ground the landlord should not 
be given any relief. But it is not laid 
down that the court will have no jurisdic- 
tion to try a petition where the not tice 
is not in conformity with the require- 


` 
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ments of S. 106 of the Transfer of Pro-| 
perty Act. 


5. In Krishnamurthi v. Parthasara- 
thi, 1949-1 Mad LJ 412 = (AIR 1949 Mad 
780), a Bench of this court considered 
whether a Rent Controller had no juris- 
diction to deal with an application by the 
landlord in the absence of notice to quit 
on the assumption that a notice to quit 
was necessary. After detailed considera- 
tion of the question raised, the court 
observed— 


` "It would follow from this, therefcre, 
that if notice to quit was necessary, it 
would be merely one of the issues to be 
decided by the Rent Controller and would 
not in any way affect his jurisdiction tv 
entertain the application.” 


The correctness of the Bench decisior o% 
this point has not been doubted by any 
subsequent decision of this court though 
its view that notice under S. 106, Trans- 
fer of Property Act is not necessary has 
been overruled. Mr. Parasurama Iyer, 
Jearned counsel for the petitioner-tenant 
submitted that an inference as to absence 
of jurisdiction in the case of defective 
notice can be deduced from the reason- 
ings of the decisions in Abbasbhai v. Gul. 
manbai, AIR 1964 SC 1341, Mangilal v. 
Suganchand, AIR 1965 SC 101 and Manu- 
jendra Dutt v. P. P. Roy Choudhury, 1967- _ 
1 Mad LJ (SC) 61 = (AIR 1967 SC 1419). 


I have carefully gone through the passages 


relied on by the learned counsel and. I 
am unable to accept the contention of the 
learned counsel. All that the decisions 
Say is that a notice as required under S. 
106 of the Transfer of Property Act is 
necessary before the landlord could get 
an order of eviction. The decisions do 
not say that absence of a proper notice 
would deprive the Rent Control Court of 
its jurisdiction to entertain the petition by 
the landlord. The decision of the Bench 
in 1949-1 Mad LJ 412 = (AIR 1949 Mad 
780) is binding on me, and, therefore, it 
has to be held that a Rent Control Court 
has jurisdiction to entertain a petition 
by the landlord even though there is no 
proper notice under S. 106 of the Trans- 
fer of Property Act. 


6. Mr, Sridevan, the learned covn- 
sel for the respondents. submitted that 
from the conduct of the tenant, it is clear 
that he has waived his right to insist on 
proper notice under S. 106 of the Trars- 
fer of Property Act; it may be remember- 
ed that though in his reply to the notice 
to quit by the landlords, the tenant had 
raised ‘the plea that the notice was not in 
accordance with the provisions of S. 106. 
of the Transfer of Property Act, in his 
written statement, he did not take this 
plea. No issue was raised before the 
Rent Controller and the point was not 
argued before him. In the appeal, as 
already pointed out, the ground was 
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- taken up as an additional ground, bit it 
is not clear as to whether it was argued 
before the Appellate Court or not. Crder 
VIII, Rule 2, C.P.C. runs as follows: 


“The defendant must raise by his 
pleading all matters which show the suit 
not to be maintainable, or that the trans- 
action is either void or viodable in point 
of law, and all such grounds of defence 
as, if not raised, would be likely to take 
. the opposite party by surprise, or would 
raise issues of fact arising out of the 
plaint, as for instance. fraud, limitation, 
release, payment, performance, or ‘acts 
showing illegality.” 


The rule thus requires that the defen- 
dant must raise all matters which chow 
that the suit is not maintainable. The 
` effect of failure to raise such plea and 
to-raise an issue for determination of the 
question may lead the plaintiff to be 
` under the impression that the defendant 
is not relying on this point. 


kA In a decision of ythe Priv 
Council in Vellayan v. Madras Prov nce, 
AIR 1947 PC 197 the court was consider- 
ing the question whether the notice re- 
quired to be given under S. 80, CP.C. 
could be waived or not. The Privy Coun- 
cil raised two questions, namely, (1) whe- 
ther it is competent for the defendai.t in 
a suit to which S. 80 applies, to waive 
his right to a proper notice and (2) whe- 
ther, upon the assumption that it is so 
competent, the respondents in the case 
waived their right. Upon the question 
as to whether it is competent for the de 
fendant in a suit, to which S. 80 applies, 
to waive his right to a proper notice,-the 
Privy Council held that the notice iz in- 


tended for the protection of the defendant - 


and if in the particular case he does not 
require that protection and says so, he 
can lawfully waive his right. So far as 
the second question whether on the tacts 
the respondents had in effect waived their 
right, the Privy Council came to the zon- 
clusion that there was no such waiver. 
‘In considering this question, the Privy 
Council referred to the fact that in the 
written statement filed by the Govern- 
ment before the District Munsif who had 
no jurisdiction to try the suit. the Gov- 
ernment did not deny having recc.ved 
proper notice. On that basis, it was ron- 
tended that the Government must be 
held to have waived their right to proper 
notice. It was found that the Discrict 
Munsif had no jurisdiction to try the suit 
and, a fresh plaint was filed before the 
Subordinate Judge. In the written state- 
rent filed before the Subordinate Judge. 
the Government had taken the plea :hat 
the notice was not in accordance with _aw. 
On these facts, the Privy Council ob3er- 
ed that the conduct on which the aroel-. 
lants relied on took place before an effec- 
tive suit was instituted and that it could 
` not be suggested that until a suit is insti- 
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tuted, the question.of proper notice ot 
the want of:it could be raised. As the 
District Munsif, before whom the original 
plaint was filed and where in the written 
statement no abjection was taken, had no. 
jurisdiction, the Privy Council came to 
the view that the conduct in not raising 
the plea in the written statement in the 
court without jurisdiction would not 
amount to waiver. Though the Privy 
Council has net specifically stated so. it ‘ 
may be inferred that it would have been 
inclined to accept the plea that if in the 
written statement before the court which 
had jurisdiction, the plea of want of 
notice had not been raised, the plaintiff 
would be entitled to contend that the de- 
fendant had waived his right to proper 
notice. 


8. In a case in which the point was 
taken in the pleadings and was raised, but 
was not argued in the trial court that 
there was no valid notice to quit, the 
Supreme Court in Maganlal Chotalal 
Desai v. Chanérakant Motilal, 1969-1 SCJ 
100 at p. 101 = (AIR 1969 SC 37) held 
that the point .regarding the validity 
of the notice te quit not having been rais- . 
ed before the Assistant Sessions Judge, 
the High Court had properly refused to 
allow the point to be taken for the first 
time in revision. The court held that the 
point about the absence of a proper notice 
under Section 12(2) was not open before 
it. It is thus clear that if the plea of 
want of notice was not raised during trial 
even though had been pleaded, the Figh 
Court could properly refuse to allow the 
Eoint to be taken. 


9. In this case, the plea was not 
taken in the written statement and was 
not argued in the trial court. Apart from 
the failure to raise the point before the 
trial court. in this case, there is no plead- 
ing and that would put the petitioner in 
the worse position. When the point was 
not taken in the written statement and 
nc issue was raised, the landlords will not. 
be in a position to anticipate that this 
question would be allowed to be raised at 
any subsequent point of. time. In this 
case, the notice to quit was. on 13-3-1965 
and the petition was filed on 7-1-1966. 
Tf the point as to the defect in notice had 
been taken, the landlords would have 
given fresh notice and pursued their re- 
medies. It is grossly unfair to permit 
the tenant to raise this question afler a 
period of 44 years and to deprive them of 
their remedy. Mr. Parasurama Iver, . 
learned counsel for the petitioner, sub- 
mitted that the Privy Council has not 
held specifically that the plea of waiver 
is available to him and that the court 
will not be unjustified to infer from it 
that the plea of waiver would be avail- 
able to the tenant. I am unable to accept 
this contention for by his conduct in not 
raising the plea in the written statement 
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in the -trial court and by depositing the 
moneys in several instalments, the land- 
lords were made to believe that the ten- 
ant had''given up this plea. Learned 
counsel also submitted that the Madras 
Buildings (Lease and Rent Control) Act 
being a special legislation for the purpose 
of protecting the tenants, the right con- 
ferred under the statute cannot be bar- 
tered with. 
learned: counsel relied on certain passeges 
in Estoppel by Representation by Spen- 
cer Bowér and Turner. At page 132, the 
learned ‘author has stated— 

“Similarly it has been held that an 
estoppel+«cannot be used to render nuga- 
tory such provisions as S. 13 of the Land 
Charges Act, 1925 for estoppel ‘cannot be 
invoked-to negative the operation of a 
statute’.” 

Again at page 140 in paragraph 148, it is 
stated:— 

“Tenants of rent-controlled premises 
may be similarly said to constitute a 
class of protected persons to whom simi- 
lar principles may be applied. They may 
not contract themselves out of the legis- 
lation; and it is clear that no estoppel can 
arise in favour of a landlord by which 
the tenant can be deprived of psotection.” 
The rule requiring notice, 
the special Act, namely, the Madras 
Buildings (Lease and Rent Control) Act, 
but it is only in the Transfer of Property 
Act which governs the rights of parties 
S. 106 being in favour of a party, there 
can be no difficulty in holding that the 
party can. waive his right. This is the 
view that is taken by the Privy Council 
in AIR 1947 PC 197, regarding S. 80, 
‘C.P.C.. What is applicable to S. 80, C.P C. 
is equally applicable to S. 
Transfer of Property Act. As observed 
by the Full Bench of the Punjab High 
Court in Bhaiya Ram v. Mahavir Prasad, 
AIR 1969 Punj 110 (FB) at p. 129, if notice 
under S. 80, C.P.C. does not form: part of 
cause of action of a suit, there is. nothing 
to show that the notice under S. 106 of 
the Transfer of Property Act which can- 
not be required to be served at all in cer- 
tain contingencies, is necessarily a part 
of a cause of action for eviction. 

10. It was next contended by Mr. 
Parasurama Iyer, the learned counsel for 
the petitioner-tenant that 
‘amount to waiver the action of the tenant 
must be with the knowledge of his right. 
In this case, it is submitted, that the deci- 
sion which was holding the field was the 
one in 1949-1 Mad LJ 412 = (AIR 1949 
Mad 780) which held that notice under 
S. 106 of. the Transfer of Property Act 
was not necessary before the landlord 
could ask for eviction under the Madras 
Buildings (Lease and Rent Control) Act. 
This view was further reinforced by the 
Full Bench decision in Raval and Co. v. 
` Ramachandra, AIR. 1967 Mad 57 (FB) 


In support of this contention.” 


is not under, 


106 of the ™ 


in order to- 
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which was rendered on 20-1-1966. Accord- 
ing to the learned counsel, when the peti-- 
tion was filed by the landlords on 17-1- 
1966, no notice was required under S. 106. 
of the Transfer of Property Act and -it is 
futile to expect the tenant to take up 
this point. The learned counsel is right 
in his submissions so far as the dates and 
the state of law when he filed the writ- 
ten statement. But if a subsequent iugi- 
cial decision were to change the law, the 
parties cannot be heard .to say that their 
failure to plead was due to their mis- 
understanding of the position of law 
regarding the rights of parties. Reliance 
ig placed by Mr. Parasurama Iyer in the 
decision in Basheer Nath v. I. T. Commis- 
sioner, AIR 1959 SC T 172. The 
court after setting out the circumstances. 
on which the Attorney General founded 
his plea: of waiver, namely, that the as- 
sessee submitted to the discriminatcry 
procedure applied to him by the Com-' 
mission, that he asked for settlement 
under which he agreed to pay 75 per cent 
of his alleged tax liability and a small 
amount of penalty and that he made sorae 
payment, found that when the discrimi- 
natory procedure of the Act was applied 
to him and the report against him was 
made by the Commission on which the 
settlement was based, the assessee did 
not know, nor had‘it been declared by a 
“court of competent jurisdiction that Shes 
tion 5(1) of the Act was ultra vires. In 
the circumstances, the court held that it 
was not a voluntary or intentional relin- 
quishment of a known right. The posi- 
tion .of law was not declared by a compe- 
tent court of jurisdiction and under the 
misapprehension that he was bound, he 
made certain payments and that was held 
to be not voluntary eelinguieniien of his 
right. À 


11. In this case, the ‘aston is dif- 
ferent as the court of law has held that 
no notice was necessary and both. 
parties were bound by it. If the peti- 
tioner-tenant .could be allowed to say 
that because of a misappreciation of the 
position of his rights, he did -not plead, 
it would be equally open to the respor- 
dent-landlords to plead that as it had 
been held that S. 106 of the Transfer of 
Property Act is not applicable, the provi- 
sion as to notice could not be gone into 
at all. Therefore, embarking on an en- 
quiry into the state of mind-or the posi- 
tion of law as it then existed and subsc- 
quently changed, would be irrelevant so 
far as the rules of pleadings are concern- 
ed, The parties are bound by the staie 
of law as it then existed and if any of the 
parties had reservation about the correct- 
ness of the decision, they ought to hav- 
pleaded in their case. In the absence of 
such plea and when the parties had gone 
to trial and invited a judgment on the 
basis of pleadings because of subsequent 


the — 
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change of law, the parties cannot be heard 
to raise the pleadings for the first time. 


- 12, Mr. Sridevan referred tc a 
Bench decision of ‘this court in 1969-2 
Mad LJ 585 at p. 592, which held that if 
the lower appellate court had decided 
against the tenant on the ground fhat 
he had failed to take the point before the 
~ Controller, normally this court would not 
interfere with that view, and submitted 
that as the learned District Judge decided 
the point against the tenant on the 
ground that he had failed to take the 
point before the Rent Controller, the 
decision of the Bench would be appliceble 
to the facts of this case. The observa- 
tions are in favour of the learned coan- 


sel for the respondents-landlords, but as - 


pointed out by the learned counsel for 
the petitioner-tenant, the reasoning for 
the conclusion is not very clear. There- 
fore, I would: base. my conclusion on the 
ground that when ‘the point had not b2en 
-jtaken in the pleadings and’ put at -issue 
and not adverted to at all .before the 
trial court, the tenant will not be per- 
mitted to raise this plea in this 
court. The Supreme Court has held that 
even though the point had been taken in 
the pleadings, if it was not argued be- 
fore the trial court, the High Court will 
be right in refusing to permit the pcint 
to be taken. In the circumstances, I 
accept the plea of the landlords that under 
the circumstancés of this case, the peti- 


tioner-tenant cannot be allowed to, reise ` 


this point at this.stage. _ 
13. _ The petition is dismissed with 
costs. Time for vacating three months 


from this date. 
Revision. dismissed. 
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RAMAPRASADA RAO AND 
a RAMANUJAM, JJ. `- 
L. V. Veeri Chettiar and anoitEG 
Petitioners v. Sales Tax Officer, Bombay, 
Respondent. 


Writ Petn. No. 189'of 1967, D/- 13-3- 
70. 


. (A) Constitution. of India, Art. 226 — 
Prohibition — Other remedy open — 
When no bar — Taxation case. 


When a taxing authority acts despite 
the absence of basic jurisdictional facts 
the assessee need not exhaust the avail- 
able statutory, remedies before seeking 
a writ and the High Court can stop the 
assessment proceeding at its inception. 
AIR 1967 All 349 & AIR 1955 SC 631, 
Followed. (Paras 6 and 7) 

(B) Constitution of India, Art. £26 
(1A) — “Cause of action” — Meaning — 
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Impact of a proposal to assess for tax is 
cause of action in part. ; 


“Cause of action” is the bundle of 
facts enabling a party to maintain a legal 
proceeding. The impact on the addressee 
caused by a notice of‘a taxing authority 
and his proposal to assess relate to that 
bundle and is thus cause of action in part, 
for issue of a writ against taxing autho- 
rity. A writ petition will therefore lie 
in the High Court cf the: place of the 
addressee even if the authority is situate 
outside that High Courts territorial 
limits. (Para. 8) 


(C) Sales Tax — Bombay Sales Tax 
Act (51 of 1959), Ss. 19(3) and 18 — Liabi- 
lity of firms — Association of. persons 
after dissolution cannot be assessed. 


Liability to tax must be expressly 
provided for and the benefit of any doubt 
in respect thereof must go only to the 
proposed assessee. (Para 9) 


S. 19(3) is not a charging section. It 
only declares the liabilities of members 
of. an erstwhile association of persons but 
does not show that such association -can 
be assessed. There is also no other ex- 
press provision in the Act permitting it. 
Moreover, an association of persons, a 
legal entity like a partnership firm, can- 
not be proceeded against after. dissolu- 
tion for its pre-dissolution > transactions. 
AIR 1966 SC 1295, Followed. 

. (Paras 10 and 11) 

(D) Sales Tax — Bombay Sales Tax 
Act (51 of 1959), S. 33 — Notice under — 
When can be validly issued. 

Before issuing a notice under S. 33 
alleging sale in Maharashtra State of 
goods imported .into Bombay by an im- 
port licence holder, the tax authorities 
must be able to prove circumstances sug- 
gestive of such sale since such a factual 
sale alone confers the power to proceed 
under the Act. A sale cannot be assum- 
ed and it is not for the proposed assessee . 
to prove the negative. The assessee pos- 
sessing the import licence by itself will 


not show such import or sale. AIR 1967 
SC 295, Followed. (Para 13) 
Cases Referred: Chronological Paras 


(1968) AIR 1968 SC 317 (V 55) = 
(1968) 67 ITR 106, M. M. Ipoh v.. 
Commr. of Income-tax 11 

(1967) AIR 1967 SC 295 (V 54) = 
1966 Supp SCR 311, Barium 
owe Ltd. v. Company Law 


ard 
1967) ATR 1967 All 349 (V 54) = 
22 STC 191, State of U. P. v. 
Dulichand Kashi Prasad : 7 
(1966) AIR 1966 SC 1295 (V 53) = . 
17 STC 326, State of Punjab v. 
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Jullundur Vegetables Syndicate 10 
(1962) 1962-46 ITR 301 = ILR 
(1962) Mad 175, M. M. Ipoh: v v. 


Commr. of Income-tax _ ii - 


r 
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(1955) AIR 1955 SC 661 (V 42) = 
1955-2 SCR 603, Bengal Immunity 
_ Co, Ltd. v. State of Bihar 7 


K. K. Venugopal, for Petitioners; K. 
Venkataswami, for. First Asst. Govt. 
Pleader, for Respondent. 


RAMAPRASADA RAO, J.:— Thiru 
L. V. Veeri Chettiar and his minor son 
V. Shanmugham, the petitioners herein, 
formed themselves into an association of 
persons ‘in the year.1961 for carrying on 
the business of manufacture of. handloom 
and powerloom cloths. They adopted 
the trading style of ‘Messrs. Shanmugham 
textiles’ and their factory was set up in 
Vembadithalam, Salem Dt. The peti- 


tioners later concerned themselves in the. 


manufacture of readymade garments and 
were exporting such garments, art silk 
fabric and pure silk zari embroidered 
sarees, all of which came under the cate- 
gory of handloom cloth and handicrafts 
within the meaning of the Export Promo- 
tion Scheme for handicrafts and hand- 
loom cloths initiated by the Government 
of India. Under the said scheme certain 
import licences were issued to the peti- 
tioners as against the export of handloom 
cloths and handicrafts. It is not neces- 
sary to set out the details of the export 


promotion scheme, as they are not neces- . 


sary. The petitioners concede that the 
import licences so obtained by them were 
being sold by them by way of forward 
sale through named brokers in Madras. 
Such blank transfers enabled the brokers 
to negotiate further the licences and sell 
the same. The petitioners would 
that once they effected a -sale of the 
licences through the brokers, they were 
not aware as to who finally imported the 
goods under cover of the licence and 
under the letters of authority which they 
‘signed in blank contemporaneously along 
with the sale of the licences. 


_ The petitioners’ case is that they 
maintain no accounts in respect of such 
sale of licences and, according to him, 
no goods imported under the said licences 
were sold by them in the Maharashtra 
State.. On 5-10-1964 the Sales Tax Offi- 
cer (X- I) Enforcement Branch, Greater 
Bombay, who is the respondent in this 
case, sent a registered letter stating thal 
the petitioners have made large imports 
at Bombay and called upon them to fur- 
nish to"him the details of such imports 
and the disposal thereof. He characte- 
rised the petitioners as non-resident: deal- 
ers andenclosed various forms to be filled 
up by the petitioners for the respondent 
to deal with them in accordance with the 
sales tax law in force in Bombay. One 
such form which was‘enclosed with the 
letter dated 5-10-1964 was a form which 
related to a certificate to be issued by a 


Chartered Accountant relating to the. 


maintenance of the books of account by 
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‘dissolved on 9-6-1965. 


state - 
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the petitioners and the statement of sales 
of imported goods etc. The petitiofers 
replied in their letter dated 9-3-1965 stat- 
ing that there were no imports of art 
silk as claimed during the period 1-1-1960 
to 31-3-1964. s 


In this view they sent back the state- 
ment marked “nil”. The petitioners 
claim that the association of persons was 
In spite of the dis- 
owning of any transaction in the nature 
of import or sale by the petitioners, the 
respondent was pursuing the petitioners 
to furnish before him their books of 
account, In their letter dated 4-8-1966, 
the petitioners made it clear that. there 
was no clearance of goods at Bombay 
Port and there was no sale of any com- 
modity by the petitioners who were by 
then dissolved on 9-6-1965. They denied 
liability and stated that the association 
of persons is under no legal obligation’ 
to produce the accounts and documents 
called for. They reiterated that the 
licences were sold in accordance with 
the common practice of the trade through 
named brokers and blank papers in the 
nature of letters of authority were given 
at or about the time of such sale. The 
petitioners claim that there was no occa- 
sion or necessity for them to keep 
acounts as there was no actual import of 
goods subsequent to 1-4-1964. They cate- 
gorically stated as follows:— 


“As soon as transactions are conclud- 
ed with the brokers, blank papers would 
be signed to enable them taking neces- 
sary steps to effect the imports in the 
name of the firm, by the ultimate pur- 
chasers: of the licences. There was no 
direct contact at any stage between the 
association and the buyers of the licences. 
Therefore the association is not in posses- 
sion of the details regarding the: names 
of parties. The names of buyers could 
be easily verified and found by the sales 
tax authorities with reference to the im- 
port clearance papers with the Bombay 
Port trust authorities. If the officer has 
any information on which the suspicion 
that any transaction of sale was effected 
by the dissolved firm in Maharashtra 
State is based, the necessary material may 
kindly be furnished so that it would be 
possible to explain the nature of those 
transactions.” 


In effect, therefore, the petitioners 
challenged the factual hypothesis which 
prompted the respondent to issue the 
notice under the provisions of the Bom- 
bay Sales Tax Act and purported to exer- 
cise jurisdiction thereunder. It , appears 
that the petitioners’ representative inter- 
viewed the respondent on or about 11th 
August 1966 and the position was made 
clear to him. This personal interview of 
the representative was followed by a 
letter of confirmation dated 23-8-1966. 
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In this letter, while reiterating that they 
were not in possession of any particulars 
of sale of- material at Bombay, the peti- 
tioners wanted that the details regarding 
the materials in the possession of the ras- 
pondent be furnished to them, to enable 
them to answer the show cause notice. 
A reminder was sent on 31-8-1966. There 
also the position was further elucidated 
by the petitioners, but with this differ- 
ence that they gave the name of the 
‘broker through whom the licences were 
sold as Janab Gafoor Sahib, Sunkuarama 
Chetti Street, Madras 1. 


The petitioners were so diligent and 
sincere to enquire of the respondent whe- 
ther the ultimate buyers of the licences 
misused their names and pretended as if 
goods were sold in Bombay on behalf of 
and for the benefit of the petitioners. 


The petitioners also made out specifica_ly - 


that as they did not have direct contact 
with those buyers, any information leed- 
ing to such sale may be forwarded to the 
petitioners, so that they could clear: the 
suspicion in the mind of the respondent 
and consequentially work up their rights. 
In spite of such a sincere effort on the 
part of the petitioners, the respondent €p- 
pears to have taken no steps in making 
any further ‘investigation or securiag 
materials to bring home to the petitioners 
that the goods imported under their 
licences were sold in the State of Maka- 
rashtra and within the jurisdiction of the 
officer concerned. 


On the other hand, on \ 4-11-1966, tae 
respondent issued the -notice, which is 
impugned in this writ proceedings, whith 


is practically a repetition of what he has. 


stated but bereft of the particulars and 
materials requested for by the petitioners. 
‘The respondent, however, would state in 
the impugned notice that the petitioners 
have delivered goods imported 
bay to local buyers. No attempt has be2n 
made to disclose as to who the buyers 
were, though such information was asked 
for. Apparently the respondent obtained 
information about the value of the licen- 
ces granted for the years 1964-65 amd 
1965-66 from the Imports Control Autho- 
rities and incorporated them in his notize 
under scrutiny by us, and concluded thts: 


“From this I infer that you must 
have been granted import licences for 
similar value in the past for 1960-61. ` As 
these goods have been sold after cleaz- 
ance in this State, I provisionally hold ycu 
liable from 1-1-1960 . . I propose zo 
pass best judgment order after adding 
500% to the C.LF. value.” 


He would add that information of im- 
ports has been disclosed to the represen- 
tatives and he would not agree that no:- 
withstanding the dissolution of the asse- 
ciation of persons, there is no obligaticn 
on it to produce the books of account etc., 
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and subject itself. to the jurisdiction of 
the respondent. Finally the respondent 


would state that since the petitioners 
were the owners of the goods as per docu- 
mentary evidence, as per conditions of 
import licence, the responsibility rested 
with the petitioners and called upon them, 
to show cause why he should not assess 
them in the manner proposed and why 
also a penalty under S. 36(2) (a) of the 
Bombay Sales Tax Act, 1959, be not im- 
posed. He also served a notice under’ 
S. 33 of the said Act calling upon the 
petitioners to state their objections, if 
any, and called upon them to attend his 
office on a notified date. This notice 
prompted the petitioners to come up to 
this court under Art. 226 of the Consti- 
tution of India for the issue of a writ of 
prohibition prohibiting the respondent 
from taking any further proceedings in 
pursuance of his notice dated 2-1-1967. 


2. In the writ petition the peti- 
tioners’ case is that there is total absence 
of jurisdiction in the respondent to‘ ini- 
tiate proceedings against the petitioners. 
This is because the petitioners. did not 
effect any sales as alleged and as only a 
salė would attract sales tax and as no 
particulars of such sales were furnished 
in spite of several sincere requests made 
in that behalf, the impugned order is 
illegal. The petitioners would categori- 
cally state that they had not sold any 
goods in the erstwhile State of Bombay 
during the period of about five years 
prior to the date of dissolution. They 
would also raise a legal plea that the 
petitioners who formed themselves into 
an association of individuals having been 
dissolved the assessing authorities could 
not take any further action in law to 


bring to tax any transaction of theirs, 
even if there were any, on the ground 
that they have escaped assessment. They 


claim that the respondent was acting in 
an arbitrary and high-handed manner in 


_the absence of ariy material whatsoever 


and the proposed levy of penalty is capri- 
cious. Apprehending. therefore, . that 
final order would be passed, which would 
be totally beyond the jurisdiction of the 
respondent, a rule nisi in the nature of 
a prohibition was sought. This court 
issued the rule nisi and the respondent 
has filed a counter affidavit. 


3. In the counter the respondent’s 
case is that this court has no jurisdiction ` 


. to entertain and hear the petition as nə 


part of the causa of action has: arisen 
within the jurisdiction of this court. He 
would claim that. the petition as framed 
is not maintainable. On the facts, it is 
stated that as a mere proposal has been 
made under S. 33 of the Bombay Sales 
Tax Act, 1959, and as it is in the nature 
of a show cause memo, the petitioners 
are not entitled to challenge the said 
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notice as the Act provides for adequate 
and efficacious remedies to challenge the 
final assessment orders by way of appeal, 
revision etc. The respondent does not 
admit that the petitioners did not import 
the goods or did not sell them in the 
State of Maharashtra or that the 
tioners’ firm was not aware to whom the 
imported goods were sold. He adds that 
as lawful custodian of the relevant docu- 
ments connected with import licences it 
was incumbent upon the petitioners’ to 
produce the relevant evidence before the 
respondent to prove that the petitioners 
had not imported the goods and that they 
did not sell imported goods in the -State 
of Maharashtra. P 


He would maintain that he was justi- 
fied in making the proposal as he did and 
such a proposal to assess eyen a dissolved 
association is competent under S. 19(3) 
of the Act read with S. 18 thereto. The 
repondent’s specific case is that the onus 
is upon the petitioners to establish that 
there was no sale in the State and he had 
the necessary jurisdiction to issue the 
order and there has not been a violation 
of the principles of natural justice. 


4, In reply the’ petitioners con- 
tending contra state that under Art. 226 
(1-A) of the Constitution of India a part 
of the cause of action has arisen in the 
State of Tamil Nadu and the notice ini- 
tiating the impugned proceedings were 
all received by the respondent in the 
State of: Tamil Nadu and therefore this 
court has jurisdiction to entertain the 
writ petition and pass necessary orders 
thereon. They deny that no writ can lie 
against ‘the person of the respondent and 
that the action proposed by the respon- 
dent is wholly without jurisdiction and 
therefore a writ of prohibition is the only 
effective remedy, though other alterna- 
tive remedies are available under the 
Act after an illegal order of assessment is 
passed. The petitioners would reiterate 
that they requested both orally and in 
writing for the transmission of any mate- 
rial available with the respondent regard- 
ing the alleged sale of goods and on such 
a revelation the petitioners would be in 
a better position to answer the show 
cause memo. The petitioners would .add 
that they have given all the particulars 
relating to the sale of their licences, the 
name of the brokers with whom they 
negotiated and having denied that they 


. had anything to do with the later impor- 


tation or the sale thereof, the respondent 
cannot ‘assume jurisdiction without ini- 
tially establishing that there was a sale 
of goods within the meaning of the Act 
by the petitioners in the State of are 
rashtra. 


5. Mr. K. K. Venugopal, iad 
counsel for the petitioners, says that the 
writ is maintainable under Art. 226(1-A) 


peti- - 
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of the Constitution and that the action 
pronosed by the respondent against the 
association of persons which has been 
dissolved is ab initio illegal and unsus- 
tainable. He would say that a writ of 
prohibition would lie when there is total 
absence of jurisdiction and a petitioner 
in such circumstances need not wait till 
a final order of assessment is made and 
exhaust all statutory remedies since it 
would be practically suffering an order 
known to be against law and passed 
without jurisdiction. His other legal con- 
tention is that the association of persons 
once it is dissolved, no proceedings either 
in the nature of a proposal or by way of 
final order of assessment under the Bom- 
bay Sales Tax Act, 1959, can be made. 


Therefore the assumption of jurisdic- 


_ tion on the foot that the respondent has 


the right to do so is wholly without legal 
basis and is therefore unsustainable. On 
merits he would say that the respondent 
has not proved or attempted to place any 
material which might provoke a reply 
from the petitioners in the matter of the 
actual sale or disposal of goods by the 
petitioners as a dealer in the State of 
Maharashtra. The learned counsel for 
the respondent maintains that under the 
provisions of the Bombay Sales Tax Act, 
the proceedings are well-founded and in 
any event a writ of prohibition in the 
circumstances of the case is not the pro- 
per remedy. 


6. We shall immediately dispose 
of the contention regarding the main- 
tainability of the writ petition. It is by 
now well settled that a writ of prohibi- 
tion will issue in a case where it has been 
reasonably established that the assessing 
authority or the authority which issues the 
impugned order acted without jurisdic- 
tion and without any necessary power 
statutorily derived, to act in the manner it 
did. It is fundamental to expect an as- 
sessing authority to find materials on 
which to act and which as it were forms 
the jurisdictional fact on the bed rock of 
which its exercise of power depends. An 
arbitrary and naked attempt on the part 
of the Revenue to attempt to bring to 
tax dealings which never took place and 
which have not been prima facie esta- 
blished to have taken place has: to be 
checkmated even at its threshold of ope- 
ration. ` 


. In such circumstances it is not neces- 
sary for an aggrieved person to suffer an 
order which can reasonably be stated to 
be without jurisdiction and later on ex- 
haust the ‘statutory remedies provided 
under a fiscal enactment. If a litigant 
were to be driven to this unfortunate and 
illogical limit, then court should be en- 
couraging the exercise of power by autho- 
rities when there is obviously none and 
such encouragement is against all funda- 
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mental canons of administration of juszice. 
In the instant-case the correspondence re- 
veals that there was a sincere attemp on 
the part of the petitioners to get informa- 
tion from the respondent who was only 
functioning under the . sales tax legisla- 
tion, as to whether any sale was effezted 
‘in the name of the petitioners or on tneir 
behalf. The impugned notice would state 
that the petitioners have delivered the 
imported goods to the local buyers. When 


repeatedly asked who those local buyers > 


were, no information was furnished. The 
petitioners emphatically deny that there 
was any sale of any commodity, anc in 
fact, challenged the Revenue to the effect 
that such names, which could be easily 
found by the authorities, could be aser- 
tained arid transmitted to them, so chat 
they could explain the proposed action. 
In spite of the fact that the Revenue was 
incessantly referring to the fact that the 


imports made. were ‘disposed of,” ‘sold’ 


and delivered to the local buyers”, “goods 
- have been sold after clearance in this 
State” there was absolutely no further 
attempt excepting the bare allegations as 
above, to substantiate that there was in- 
deed a‘ sale factually and legally. Fcr a 
sale it is obvious that there are two par- 
ties, namely, the purchaser and the se‘ler, 
and it is irnpracticable to allege that there 
was a sale without identifying such sale 
as an act as between an identificble 
buyer and an identified seller. 


What has been repeated in this case 
is that.the respondent was assuming that 
the petitioners have sold the imported 
goods in the State of Maharashtra, to local 
buvers. , If really goods which were im- 
ported under various manifests and which 
ought to’ have gone out of the port 
through an accredited process were the 
subject-matter of a sale between one 
party and the other, it would not have 
been difficult for the Revenue to discaver 
at least one of such sales, its nature, con- 
tents, description and character. Beyond 
saying that the petitioners sold to lacal 
buyers, there was no disclosure as to who 
the buyer was, where the sale was effect- 
ed, when and by whom and to whom It 
is in such circumstances, that the peti- 
tioners are seeking for the issue of a writ 
of prohibition. 


7. ~ As pointed out by the Allana- 
bad High Court in State of U. P. v. Duli- 
chand -Kashi Prasad, 22 STC 191 = (AIR 
1967 All 349)— 


“A writ in the nature of Suohibition 
issues to restrain a quasi-judicial autno- 
‘rity from exceeding the bounds of its 
jurisdiction. It may be issued at ihe 
threshold of the enquiry before it or 
‘soon after it has given a decision on she 
issue of its jurisdiction. - It issues at zhe 
threshold of the enquiry before it if thare 
is patent want of jurisdiction. If che 


. Ps “ates 
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jurisdiction depends on the existence of 
certain facts, it is generally proper that 
the court shou:d not interfere with the 
enquiry until it has decided the! issue of 


‘jurisdiction, for ther full facts] relating 


to its jurisdiction would be before the 
court. It may be that if there is prima 
facie no evider.ce to give it jurisdiction 
the court may in a suitable case interfere 
at the threshold of the enquiry”. 


We respectfully adopt the observa-} . 
tions made by the learned Judges. We 
are of the view that in the absence of any 
disclosure of acceptable material or rea- 
sonable data to entertain a doubt at least 
that the goods were sold in the State of 
Maharashra, then it is proper for this 


-court to stop the enquiry at its threshold 


even at its inception, for neither the juris- 
dictional fect which would vest the Re- 
venue with the power to proceed is pre- 
sent or the normal facet of jurisdiction to 
exercise a power is apparent in the pro- 
ceedings.. We arè unable to appreciate 
the line of argument of the learned coun-. 
sel for the respondent that this application 
is premature.’ This argument ignores the 
plain intention of the notice which calls 
upon the petiticner's.to prove the negative 
to show that they ‘did no effect a sale and 
in its abserce to submit to the heavy as- 
sessment and the consequential penalty 
indicated therein.: This places upon the. 
assessee considerable hardships, harass- 
ment and liability, for if it is established 
that there was no sale and the inchoate 
and incomplete material of the assessing 
authority is a myth, then it would con- 
stitute in presenti an encroachment on 
and an infringement of the petitioners’ 
right which entitles them to immediately 
appeal to the appropriate court for re- 
dress — see the observations of the 
Supreme Court in Bengal Immunity Co. 
v. State of Bihar, AIR 1955 SC 661, 669. 
We are therefore unable to accept the 
argument that this writ petition is, not 
maintainable because an alternative re- 
medy is available and the respondent is 
outside the jurisdiction of this State. 


8. One other incidental contention 
is “that this court has no jurisdiction to 
issue a writ because no part of the cause 
of action has arisen within the jurisdic- 
tion of this court. We do not agree. 
Under Art. 226{1-A) of the Constitution 
of India, the. High Court has the power 
to issue directions, orders or writs to any 
Government, authority or person provid- 
ed the cause of action for the issuance of 
such a.rule under Art. 226(1~A) wholly or 
arises,. notwithstanding that 
the seat of such Government or authority 
or the residence of such person is not 
within those territories. What then is 
the cause of action that is referred to in 
this sub-clause of Art. 226 of the Consti- 
tution? : 
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“Cause of action” has always .\been 
understood as referable to the bundle of 
facts in a legal proceeding and if a limb 
of that bundle of-faczs is available, seen 
or discernible in one particular place 
which is a seat of the High Court, then 
such: High Court has the power to exer- 

_ cise all the powers conferred on it under 
Art. 226(1-A) notwithstanding the fact 
that the authority against whom the ulti- 
mate rule has to be issued and whose act 
has created a cause of action as a whole 
or in part, is situate cutside its territorial 
limits. The person primarily affected by 
the respondent issuing the notices from 
time to time to the petitioners and. calling 
upon them to produce. the accounts of 
their business carried on in the State of 
Tamil Nadu and again by proposing to 
assess them to the best of his judgment 
on the assumption of certain jurisdictional 
facts, is the addressee of such notice and 
;such affection relates to the bundle of 

- [facts in the totality of the lis or proceed- 
ing concerned, and such impact. necessa- 
‘rily gives rise to a cause of action, though 
it may be in part. It is established that 
in fiscal laws a proposal to assess forms 
(part and parcel of the machinery of as- 
sessment and thus understood, the service 
of notice to assess and calling upon the 

Petitioner to explain has given rise to a 

‘cause of action as is popularly and legally 

‘understood and the machinery of assess- 

‘ment has been set in motion and the im- 

lpact of that motion is felt by the peti- 
tioners within the territorial limits of 
this State. We have therefore no hesita- 
tion in holding that a part, of the cause 

x ee has arisen in the State of Tamil 

adu 


9. One other contention which is 
substantial is that the impugned notice 
cannot be proceeded with and no action 
thereunder can be taken because the 
petitioners were originally an association 
of persons and as they were dissolved on 
9-6-1965, the notice under consideration 
dated 2-1-1967 is without jurisdiction and 
cannot be pursued. It is common ground 
that beyond Ss. 18 ard 19 of the Bombay 
Sales Tax Act, 1959, there is no express 
provision in the Act which would enable 
the Revenue to proceed against a dissolv- 
ed firm or a dissolved association of per- 
sons. 
(11) of the Act as meaning any person 
who for «commission, remuneration or 
otherwise carries on the business of buy- 
ing or selling goods in the State. 

We have already expressed the view 
that there is no material for us to hold 
that the petitioners either brought or sold 
goods in the State of Maharashtra. Even 
assuming that the impugned notice pre- 
sumes that the petitioners are dealers, 
which include an association of individu- 
als, the question is whether after dissolu- 
tion of such an association, proceedings 
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“Dealer” has been defined in S. 2- 
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can be initiated against the quondam as- 
sociation through its members. Learned 


‘counsel for the respondent relied upon 


sub-section (3) of S. 19 of the Act which 
provides as follows— 


“Where a dealer, liable to pay tax 
under this Act, is a firm, and the firm ‘is 
dissolved, then every person who was a 
partner shall be jointly and severally 
liable to pay to the extent to which he is 
liable under Section 18, the tax (including 
any -penalty) due from the firm under. 
this Act or under any earlier law, up to 
the time of dissolution, whether such tax 
(including any penalty) has been assessed 
before such dissolution but has remained 
unpaid or is assessed after dissolution.” 


. It is contended that this sub-section 
read with S..18 of the Act provides suffi- 
cient authority to the respondent to issue 
the notice against the petitioners notwith- 
standing the dissolution of the association 
of persons. It is a common norm of fiscal 
law that if a person’s dealings or transac- 
tions can be brought into the net of taxa- 
tion, then’ the concerned fiscal enactment 
should expressly provide for such bring- 
ing to tax the dealing or the transaction 
concerned and an assessment or taxing of 
that deal or act on the part of a person 
cannot be assumed or presumed by neces- 
sary implication. In fact, the law is well 
established that if there is a doubt whe- 
ther a particular person is liable to tax 
at all under a tax law, then the benefit 
of such doubt should go to the proposed 
assessee, We have not been shown any! 
provision in the Bombay Sales Tax Act, 
expressly conferring authority on the 
Revenue which could prompt the respon- 
dent to assess or propose to assess a de- 
funct firm or a ‘dissolved association of 
individuals. Sub-sec. (3) of S. 19 is 
sought to be pressed into service. This 
sub-section is not a charging section. It 
merely declares the liability of the quon- 
dam members whether assessment has 
been made before such dissolution or as- 
sessed after dissolution. It is this last 
expression in this sub-section which is 
very strongly relied upon. 


On a fair reading of this sub-section 
we are unable to conclude that this by it- 
self is sufficient to infer an express power 
in the statutory authority to assess an 
association of persons after dissolution. 
This sub-section is only declaratory of 
the liabilities of the erstwhile members 
of an association of individuals, but it 
does not proprio vigore give an indica- 


.tion that a dissolved firm or association 


of individuals could be taxed notwith- 
standing dissolution. Under the Madras 
Act there was no such provision origi- 
nally, but now a new section has been 
introduced as 19-A. Sub-clause (a) of 
S. 19-A of the Madras General Sales Tax 
Act, expressly provides for such tax 
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Liability on a dissolved association of per- 
sons even after dissolution, but for zhe 
pre-dissolution period as if no such cis- 
solution had taken place. Clause (b) of 
S. 19-A of the Madras General Sales Tax 
Act is in pari materia with sub-clause (3), 
of S. 19 of the Bombay Sales Tax Act, 
(L959. 


We shall presently consider the 
necessity for the introduction of S. 18-A 
In the Madras General Sales Tax Act, 
1959 by Amending Act XII of 1968. At 
. this stage, however, it is sufficient for us 
to say that we are unable to agree with 
the learned counsel for the respondent 
that sub-clause (8) of S.19 read with Sec. 18 
of the Act is sufficient indication that 
a person “who is a dissolved association 
can be subjected to tax under such pro~- 
visions. The net result of the discussion 
is that there is no express provision in the 
Bombay Act which enables the respon- 
dent to issue a notice and proceed there- 
after to assess an association of persons 
which has been dissolved on the date of 
such issuance of notice. No doubt, the 
liability of the quondam members may. 
be there. But in the absence of a charg~ 
ing section, the respondent cannot assume 
jurisdiction and issue a notice proposing 
to assess on the best of his judgment. 


10. That an association of persons 
which is also a legal entity like a partrer~ 
ship firm cannot be proceeded against 
after dissolution, for its pre-dissolufion 
transactions is now: very clear from the 
decision of the Supreme Court in State 
of Punjab v. Jullundur Vegetables Syrdi« 
cate, 17 STC 326 = (AIR 1966 SC 1235). 
In that case, a partnership firm was dis- 
solved on 11-7-1953. On 3-9-1955 the 
Sales Tax Officer made an assessment on 
the firm under the provisions of the Fast 
Punjab General Sales Tax Act, 1948. At 
the relevant time there was no provision 
expressly empowering the assessing au~ 
thority to assess a dissolved firm in res- 
pect of its turnover before its dissolution. 
In those circumstances the Supreme Court 
held that the assessment was bad and 2b- 
served. as follows:— 


zhe 
she 


“In interpreting a fiscal statute 
court cannot proceed to make good 
deficiencies, if there be any, in the sta- 
tute. It shall interpret the statute as it 
stands and in case of doubt it shall inter~ 
pret it in a manner favourable to the tax- 
payer. In considering a taxing Act, che 
court is not justified in straining the Ian- 
guage in order to hold a subject liable to 
tax. ` 


Though under the partnership law a 
firm is not a legal entity but only con-~ 
sists of individual partners for the time 
being, for tax law, income-tax as well 
as sales tax, it is a legal entity. On che 
dissolution of the firm it ceases to be a 
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legal ,entity, and on principle, thereafter, 
unless there is a statutory provision per- 
mitting the assessment of a dissolved 
firm, there is no longer any scope for 
assessing the firm, which ceases to have 
legal existence. 


There cannot be a distinction on prin- 
ciple between an assessment made on a 
firm under a proceeding initiated before 
its dissolution and one made in a proceed~ 
ing started after the dissolution. In 
either case, unless there is an express 
provision, no assessment can be made on 
a firm which has lost its character as an 
assessable entity.” 


The above decision was the primary 
cause for the introduction of the new Sec- 
tion 19-A in the Madras General Sales 
Tax Act, 


11. Reference was also rightly 
made by the learned counsel for the peti- 
tioners to the provisions of the Income- 
tax Act only to sustain his argument that 
there should be a specific provision in a 
fiscal enactment enabling the assessing 
authority to assess a dissolved firm end 
bring to tax its dealings during its pre- 
dissolution period. Though an argument 
was hesitantly raised by the counsel for 
the respondent that a father and a:‘minor 
son cannot form an association of persons 
Within the meaning of the Bombay Sales 
Tax Act, 1859, yet this was not seriously 
pressed in view of the ratio in M. M. Ipoh 
v. Commr. of Income-tax, (1962) 46 ITR 
301 (Mad.), which was confirmed later by 
the Supreme Court in M. M. Ipoh v. 
Commr. of Income-tax, (1968) 67 ITR 106 
‘= (AIR 1958 SC 317), wherein such a 
situation has been held to be valid and 
such a union has been treated as an asso- 
ciation of persons. 


12. Thus, even the second conten- 
tion raised by the learned counsel for the 
petitioners that no proceedings as initiat- 
ed by the respondent can be furthered is 
well-founded. It is not in dispute that 
the alleged dealings were of the quondam 
association of persons. A notice is serv- 
ed on one of its members. Unless there 
is a provision which enables the respon- 
dent to assess « dissolved association of 
persons, he cannot proceed under the Act 
and set afoot the process and machinery 
of assessment against two members of the 
quondam association merely on the 
strength of Seczion 19(3) of the Bombay 
Sales Tax Act, 1959. Section 19(3) is 
comparable to the ultimate process which 
the Revenue can issue against an assessee; 
but if the assessee himself cannot be 
brought to book. then no question of issu- 
ing any precess does arise. The second 
contention also has to be upheld. 


13. On the facts we are fully satis- 
fied that there is absolutely no material 
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which enabled the respondent to issue 
the impugned notice. A sale cannot be 
assumed. The petitioners cannot be call- 
ed upon to prove the negative. There is 
no provision in the Bombay Sales Tax Act 
which throws the burden of proof on the 
proposed assessee. It is not urged to be 
so. Merely because the petitioners held 
the import licences it does not follow that 
they imported the gcods at Bombay by 
themselves and sold the goods in the 
State of Maharashtra. We have already 
considered this aspect in detail. Except- 
ing for the vague and imaginary conclu- 
sions arrived at by the respondent, he 
was unable to confront the petitioners 
with any particular data or material to 
substantiate his apprehension that the 
petitioners sold goods in his State. It is 
only such a factual sale within the juris- 
diction that would vest him with autho- 
rity to proceed under the Bombay Sales 
Tax Act, 1959. No attempt has been 
made by the respondent to secure such 
information even though he was challeng- 
ed by the petitioners to prove the posi- 
tive. Factually also the petitioner should 
succeed. As pointed out by Shelat J. in 
Barium Chemicals Ltd. v. Company Law 
Board, AIR 1967 SC 295— 


“Before the discretion conferred by 
S. 237(b) of the Companies Act, 1956 to 
order an investigation can be exercised, 
there must exist circumstances which 
the opinion of the authority suggest what 
has been set out in sub-clauses (i), (ii) or 
(iii). If it is shown that the circumstan- 
ces do not exist or that they are such 
that it is impossible for any one to form 
an opinion therefrom suggestive of the 
aforesaid things, the opinion is challenge- 
able on the ground of non-application of 
mind or perversity or on the ground that 
it was formed on collateral grounds and 
was beyond the scope of the statute.” 


With respect we restate the rule fo 
suit the facts of this case as follows. Be- 
fore a proposed notice of assessment on 
the best judgment formula can be issued, 
the fiscal authority should establish that 
there exist circumstances which in its 
opinion suggest that there has been a 
sale or a purchase by a dealer under the 
Bombay Sales Tax Act, 1959. But if it is 
shown that circumstances do not exist or 
that they are such that it is impossible 
for a reasonable and a prudent and well 
instructed person to form an opinion 
therefrom suggestive of a sale under the 
Sales Tax Act, then the opinion and the 
consequential action is challengeable on 
the ground of non-application of mind or 
on the ground that it was formed on col- 
lateral grounds. Thus, therefore, the 
notice issued, without even the requisite 
material to act, is beyond the scope of the 
respondent. 


A.LR. 


14. For all the above reasons this 
writ petition has to be allowed. It is ac- 
cordingly allowed with costs. Counsel’s 
fee Rs. 250. 


Patition allowed. 
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RAMAPRASADA RAO, J. 


A. Arunagiri Nadar, Petitioner v. S, P. 
Rathinasami, Respondent. 


Civil Revn. Petn. No. 967 of 1968, 
D/- 21-3-1970, from order of Dist. J., Rama- 
nathapuram at Madurai, D/- 19-83-1968. 

Civil P. C. (1908), Section 144 — Resti- 
tution. — Re-delivery of property to tenant 
after reversal of eviction order — Civil Court 
has no power to do it in the absence of a 
statutory provision express or implied, (1970) 
1 Mad LJ 606, Followed; (1967) 1 Mad LJ 
287, held overruled by (1970) 1 Mad LJ 
606. (Para 3) 
Cases Referred: Chronological Paras 
(1969) C. R. P. No. 489 of 1967, 

D/- 8-10-1969 = (1970) 1 Mad LÍ 
606, Mayilsami Gounder v. Ram- . 
moorthi Chettiar 2,8 
(1967) 1967-1 Mad LJ 287 = ILR 
.(1968) 2 Mad 571, Raso Moopanar 
v. Ramamurthy Iyer 2, 8 
Venkataraman, for Petitioner. 


ORDER :— The landlord is the peti- 
tioner. He filed an application under the 
Madras . Buildings (Lease and Rent Control) 
Act for eviction of the respondent who is 
unfortunately not represented before me. The 
petitioner obtained an ex parte order of evi- 
ction and pursuant thereto took possession 
of the property from the respondent. The 
respondent, however, filed an application to 
set aside the ex parte order and was suc- 
cessful. Basing on the observations in Raso 
Moopanar v. Ramamurthy Iyer, 1967-1 Mad 
LJ 287, the respondent sought re-delivery of 
the property from the petitioner which the 
court below directed. It is against this order 
that the present revision petition has been 

ed. 


5 The contention of Mr Venkatara- 
man, the learned counsel for the petitioner 
is that the ratio in 1967-1 Mad LJ 287 is no 
longer good law, as it has been reversed 
in Mayilsami Gounder v. Rammoorthi 
Chettiar, CRP No. 439 of 1967 (Mad), by a 
Division Bench of this court to which the 
learned Chief Justice is a party. 

3. The point involved in this case 
is whether, in the absence of an express 
statutory provision which would enable court 
to direct restitution, it could do so ex debito 
justitiae. As a matter of fact, Alagiriswami 
J. in 1967-1 Mad LJ 287 is of the view that 
the power of a Civil Court to order -resti- 
tution is not wholly governed by Section 144 
C. P. C. The leamed Judge proceeded 


JN/KN/E705/70/JRM/B 


1971 


on the basis that a wrong order should not 
be perpetuated by keeping it alive and res- 
pecting the same. The learned Chief Justice 
in C. R. P. 489 of 1967 (Mad), observed— 
“It may be unfortunate that notwith- 
standing the reversal of the eviction crder 
the tenant is unable to get restoration. But, 
it is for the legislature to provide for the 

situation”. 
It is therefore, clear that in the absence o? an 
express provision or a provision by necessary 
intendment which would enable a Civil Court 
to direct re-delivery, the civil court does not 
ossess such power, The order of the court 
Baton is, therefore, wrong and the same is 
set aside. The Civil Revision petition is 
allowed. There will be no order as to costs. 
Petition allowed. 
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RAMAPRASADA RAO AND 
RAMANUJAM, Jj. 
Laswaran Chettiar, Petitioner v. K. Sub- 
barayan, Respondent. 
Civil Revn. Petn. No, 1928 of 1368, 
D/- 8-4-1970 from Judgment of Kaila:am, 
J., D/- 21-11-1969. 


(A) Houses and Rents — Madras 
Buildings (Lease and Rent Control) Act (18 
of 1960), Section 10 (8) (a) (iii) — Eviction 
of tenant from non-residential building — 
Landlord occupying another non-residential 
building of his own for his business — 
That the landlord desires to expand his wa 
business is no reason to evict tenant. 


A landlord is interdicted. from seexing 
a non-residential building of his in occapa- 
tion of a tenant if and when he is already 
in such a non-residential building of his >wn 
in which he is carrying on business. Ccnsi- 
derations that the non-residential building 
occupied by the landlord is insufficient for 


the business he is carrying on is alien to the. 


clear provisions of the law. ‘The words “a 
business” in sub-clause (a) (iii) mean “any 
business”. Convenience of the landlorc or 
his desire to expand his business are rre- 
levant. He may merit an order of eviction 
but law as it stands precludes him from get- 
ting eviction of tenant. AIR 1965 Andh Pra 
435, Dissented; 1957-1 Mad LJ 182 & 1962- 
2 Mad LJ 446, Overruled; 1957-2 Mad LJ 
492, Obiter observations of Panchapakesa, J., 
Overruled; 1969-2 Mad LJ 493, Followed. 
Case law discussed. (Para 4) 


(B) Interpretation of Statutes — Court 
must interpret words in such a way that 
their grammatical sense should be adhered 
to, 

The Court is not expected to play the 
role of a legislature and to interpret lay so 
as to expand its activity on purely equitable 
considerations. It can declare law and not 
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make it. The maxim ‘a verbia legis non re- 

cedemdum est’ ‘from the words of the law 

there should not be any departure) rules that 

ordinary meaning of the words used by a 

statute and the grammatical sense thereof 

should be adhered to. (Para 4) 

Cases Referred: Chronological Paras 

(1969) 1966-2 Mad LI 493 = 83 Mad 
LW 18, Glamour Saree Museum v. 
Tamilnadu Handloom Weavers 
Co-op. Society Ltd. 1, 

(1965) AIR 1965 Andh Pra 485 
(V 52) = 1965-2 Andh WR 95, 
Balaiah v. Lechaiah 

(1962) 1962-2 Mad LJ 446 = ILR 
(1968) Mad £68, Abdul Khader v. 
Hussain Ali 1, 9 

(1961) 1961-1 Andh WR 400 = 1961 
Andh LT 883, Ramaswami Naidu 
v. Venka*eswarlu 

(1958) 1958-2 Andh WR 575 = 1958 
Andh LT 728, Vemana Veerabadrudu 
v. Kancherla Ramarao 

(1957) 1957-1 Mad LJ 182 = ILR 
(1957) Mad 785, Nagamanicka 
Chettiar v. Nallakanna Servai 

(1957) 1957-2 Mad LJ 492 = 70 Mad 
LW 912. Natraja Asari v. Bala- 
subramaniam 

(1956) C. R. Ps. Nos. 1792 of 1954 
and 211 *o 214 of 1955, D/- 11-10- 

1956 (Mad) 

(1952) AIR 1952 Mad 553 (V 39) = 
1952-1 Mad LJ 248, Thanappa v. 
Govindaswami 5, 6 

(1950) AIR 1950 Mad 56 (V 37) = 
1949-2 Mad LJ 188, Achutaramayya 
v. Satyanarayana 5, 10 

(1877) 1877-2 AC 743 = 47 LJQB 

193, River Wear Commr. v. Adamson 4 


R. Srinivasen and P, Guru Ramachan- 
dran, for Petitioner; V. Ratnam, for Respon- 
ent. 


RAMAPRASADA RAO, J.:— In this 
civil revision petition the tenant who is the 
agerieved party is the petitioner. The Jand- 
lord filed an application for eviction of the 
petitioner on the ground that he bona fide 
required the non-residential building in the 
occupation of the petitioner for purposes of 

is own business, and the petition was filed 
under Section 10 (8) (a) (iii) of the Madras 
Buildings (Lease and Rent Control) Act, 
1960. The petitioner resisted the same on 
the ground that the respondent was occu- 
pying a non-residential building of his own 
or purposes of his cil business, and there 
was no bona fides in the application either. 
The landlord (respondent) succeeded before 
the Rent Controller, but failed before the 
appellate authority. On a further revision 
petition to the District Judge, West Thanja- 
vur, the Court allowed the revision petition 
by agreeing with the Rent Controller, and 
directed eviction. The matter came before 
Kailasam, J., and the learned Judge, after 
hearing the partiss made the following order: 
“The question that arises in this civil 
revision petition is whether the landlord who 
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` is carrying on his business both manufacture 
and retail sale of oil, in a building of his 


own is entitled to another non-residential 
building for carrying on -his retail business. 
The leamed District Judge found that the 
main business that is being carried on by 
the landlord in his own premises is that of 
manufacture of oil and that the retail sale 
which is being carried on in the premises is 
only a secondary one, and therefore he is 
entitled to get possession for his own use for 
retail business another premises which is in 
the occupation of the petitioner. The provi- 
sion which enables the landlord to obtain 
possession is Section 10 (8) (a) (iii) of 
Madras Act 18 of 1960 which provides that 
a landlord may apply to the Controller for 
an order directing the tenant to put the 
landlord in possesion of the building, if the 
landlord or his son is not occupying for pur- 
poses of a business which he or his son is 
carrying on, a non-residential building in the 
city, town or village which is his own. It is 
not disputed that the landlord is occupying 
a premises in which he is carrying on the busi- 
ness of manufacture of. oil as well as retail 
sale. The provision prima facie therefore 
will not apply. ; 


Mr. Ratnam, learned Counsel for the 
respondent, strongly relied on a decision of 
this Court in Abdul Khader v. Hussain Ali, 
1962-2 Mad LJ 446. The facts as found 
by the Court of Small Causes and accepted 
by the learned Judge are that the respon- 
dent in that case was carrying on both re- 
tail and wholesale business at No, 50 Bun- 
der Street. The case of the landlord-res- 
pondent was that he wanted to carry on re- 
tail business in China Bazar, that the wholesale 
business carried on by him at Bunder Street 
is different from the retail business, that he 
is now carrying on the retail business as he 
has made all the necessary preparations 
therefor, and that the requirements of Sec- 
tion 7 (8) (a) (iii) are fulfilled. The learned 
udge referring to the contention of the 
earned counsel for the petitioner that the 
landlord was carrying on-both the wholesale 
and retail business in Bunder Street cannot 
claim the benefit of Section 7: (8) (a) (iii), 
rejected the same. With respect, I am 
unable to agree with the reasoning or the 
conclusion arrived at the learned Judge. 
On the finding that the landlord was carrying 
on retail business at No. 50 Bunder Street, 
he will be disentitled to the benefits under 
Section 7 (8) (a) (iii) of the Act (correspond- 
ing to Section 10 (8) (a) (iii) of Act 18 of 
1960), as he is not a person not occupyin 
for purposes of a business a non-residenti 
building. The learned counsel for the peti- 
tioner apart from submitting that the deci- 
sion in 1962-2 Mad LJ 446 required recon- 
sideration, contended .that when once the 
Court finds that the landlord is in possession 
of a premises for any business, he would 
not be entitled to the benefit of the provi- 
sion for getting possession of any other pre- 
mises, even thou it is for some other 
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business. The leamed counsel relied on a 
recent decision of this Court in Glamour 
Saree Museum v. Tamil Nadu Handloom 
Weavers Co-operative Society Ltd., 1969-2 
Mad LJ 498. The learned Judge expressed: 
his view that the language of the section 
would indicate that if a landlord is carryin 
on business in a non-residential premises o 
his own, that will be a bar to his obtain- 
ing an order of eviction in respect of any 
other premises, -The learned Judge was of 
e view that the phrase ‘a business’ in the 
provision has reference to any business and 
not to each of the businesses. The sub-sec- 
tion provides that the landlord or his son 
who is not occupying for purposes of a busi- 
ness is entitled to apply to the Controller 
for an order directing the tenant to put the 
landlord in possession of the premises which 
is his own. With respect, I am unable to 
agree with the view taken by the learned 
Judge that when once the landlord is in oc- 
cupation of a non-residential building for 
any business, he will not be entitled to ask 
for posesicn of any other non-residential 
building of his own for any other business, 
As I am unable to agree with the two deci- 
sions cited supra, the matter is referred to a 
Bench for disposal. The papers will be plac- 
ed before the Honourable the Chief ffustice 
for orders.” 
The papers having been set before us by 
my Lord the Chief Justice the matter has 
come up for final disposal by us. 

2. The relevant section which has 
to be considered in the instant case is Sec- 
tion 10 (8) (a) (iii) of the Madras Buildings 
(Lease and Rent Control) Act, 1960. That 


section reads as follows:— 


“A landlord may, subject to the provi- 
sions of clause (d), apply to the Controller 
for an order directing the tenant to put the 

dlord in possession of the building— 

(i) in case it is a residential building, if 
the landlord requires it for his own occu- 
pation or his son and if he or his son is not 
occupying a residential building of his own 
in the City, town or village concerned; 
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3. The provisos therein are not rele- 
vant for purposes of this case. The relevant 
provision in the Madras Buildings (Lease and 
Rent Control) Act, 1949, which has been re- 
pealed by Act 18 of 1960 ran as follows:— 


“7 (8) (a). A landlord may, subject to 
the provisions of clause (d), apply to the 
Controller, for an order directing the tenant 
to put the landlord in possession of the 

uilding— 

(i) in case it is a residential building,. if 
the landlord requires it for his own occupa- 
tion and if he is not occupying a residential 
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building of his own in the city, town or vil- 
lage concerned; - 

(ii) in case it is a non-residential build- 
ing which is used for the purpose of pun 
ing a vehicle or adapted for such use, if the 
landlord requires it for his own use and if 
he is not occupying any such building in the 
city, town or village concerned which is his 
own or to the possession of which he is en- 
titled whether under this Act or otherwise; 


(iii) in case it is any other non-residen- 
tial building, if the landlord is not occupy- 
ing for purposes of a business which hs is 
carrying on, a non-residential building in the 
city, town or village concerned which is his 
own or to the possession of which he is en- 
titled whether under this Act or otherwiss.” ` 

4, The Andhra Pradesh Build ngs 
(Lease, Rent and Eviction) Control Act 1960, 
(XV of 1960), in so far as the relevant sta- 
tutory provision under discussion is conc2rm- 
ed, retained in substance the earlier provi- 
sions in Section 7 (8) (a) (iii) of the Madras 
Act in the case of non-residential buildings. 
The salient feature in the earlier Madras 
Act was that a landlord who was occupring 
a non-residential building of his own or to 
the possession of which he was entitled, ean- 
not ask for a non-residential building of bzs in 
the occupation of a tenant. This is ccnti- 
nued in the Andhra Act, In the new Madras 
Act, however, a landlord can appl for such 
possession of a non-residential building with 
tenant provided he is not occupying, for pur- 
poses of a business, a non-residential build- 
ing in the city, town or village concermed, 
which is his own. These are the relevant 
sections which are to be interpreted by us. 
As Lord Blackburn in River Wear Comn-. v. 
Adamson, 1877-2 AC 748 at p. 764, said— 

“the office of the Judge is not to legis- 
late, but to declare the expressed inten-ion 
of the Legislature, even if “that intention ap- 
pears to the Court injudicious”. 

The Court, therefore, is not expectec. to 
play the role of a Legislator and interpret 
aw in such a way so as to expand its scope 
of activity on purely equitable considsra- 
tions, for it would be transgressing the limits 
of its function, which is only to declare law 
and not to make it. Closely allied with this 
fundamental concept of interpretation is the 
doctrine explained in the maxim a verbia legis 
non recedemdum est (from the words of the 
law there should not be any departcre). 
It is well accepted as a golden rule of inter- 
pretation that the ordinary meaning of the 
words used by the statute and the grammati- 
cal sense thereof should be adhered to. It 
is therefore necessary to look into the wcrds 
employed by the Legislature in Section 10 
(8) (a) Gii) to find out what its grammatical 
and plain meaning is. This sub-section says 
that all other prescriptions of the statute 
being satisfied, a landlord or his son whe is 
not occupying, for purposes of a business 
which he or his son is carrying on, a ron- 
residential building in the city, town or vil- 
lage concerned which is his own, can apply 
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to the Controller for an order directing the . 
tenant to put the landlord in possession of 
the said building. 


A more or less similar provision is made 
in Section 10 (8) (a) (G) in the case of resi- 
dential buildings. In Section 10 (8) (c) a 
provision which is in the nature of an ex- 
ception to the above rule is drawn up. 
Under Section 10 (8) (c), a landlord who is 
occupying only a part of a building, whether 
residential or non-residential, may, notwith- 
standing anything contained in clause (a), 
apply to the Controller for an order direct- 
ing any tenant occupying the whole or any 
portion of the remaining part of the building 
to put the landlord in possession thereof, if 
he requires additional accommodation for 
residential purposes or for purposes of a 
business which he is carrying on as the case 
may be. Thus, Section 10 (8) (c) would 
apply to a case where the landlord is in his 
own building, but occupying only a portion 
thereof, and wants the rest of the building 
for purposes of his residence or business as 
additional accommodation. 


It is therefore seen that that Section 10 
(8) (c), independently acts and has no bear- 
ing or impact on Section 10 (8) (a). The 
non obstante clause in Section 10 (8) (co), 
namely notwithstanding anything contain- 
ed in Clause (a) makes it so operative. It 
therefore follows that Section 10 (8) (a) has 
to be interpreted and the law therein con- 
tained declared as such without reference 
to Section 10 (8) (c) and introducing consi- 
derations which do not strictly arise while 
noticing Section 10 (8) (a) of the Act. The 
object of the Act is to avoid unreasonable 
eviction, Consistent with this object, the 
Legislature in its wisdom has provided that 
in case a landlord requires a non-residential 
building within the meaning of Section 10 
(8) (a) (iii) of the Act, which is in the occu- 
pation of his tenant, then he or his son 
should not be in occupation of non-residen- 
tial building of his own, for purposes of a 
business which he or his son is carrying on. 
The meaning of this section is clear and 
there is no grammatical impropriety if such 
meaning is given effect to. 


If a person, therefore, is occupying a 
non-residential premises of his own and is 
carrying on a business in it, then he has no 
right to disturb a tenant of his in another 
building and ask for his eviction. The nice- 
ties and artificialities of a problem where 
the non-residential building owned by the 
landlord is sufficient for the business which 
he is carrying on does not enter the field of 
discussion, because they. are alien. The prim- 
ordial requisite or the condition precedent 
which would enable a landlord to seek an 
order under Section 10 (8) (a) (iii) is that he 
should not be in occupation of a non-resi- 
dential building of his own in which he is 
carrying on a business. The letter ‘a’ in Sec- 
tion 10 (8) (a) Gii) would mean “any”. That 
would be its plain meaning. The fact that 
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the premises owned and occupied by him 
does not subserve his business interests and 
that it is not convenient for him to occupy 
the same for purposes of a business 
which he is carrying on is an irrelevant fac- 
tor and if that is taken into consideration, 
we are of the view that while interpretin 
the section we would be making law an 
not declaring law. 

The law as it stands says that the land- 
lord is interdicted from seeking a non-resi- 
dential building of his in the occupation of 
his tenant if and when he is already in such 
a non-residential building of his own in 
which he is carrying on a business. We 
have already prefaced that hardship and 
inconvenience caused in declaring the law 
as it stands cannot be noticed by Court, for 
it is the exclusive prerogative of the Legis- 
lature to amend such hardships and to avoid 
the same. In the instant case, the finding 
of the Court below is that the respondent is 
carrying on both wholesale and retail oil busi- 
ness in a building of his own and he is seek- 
ing for eviction of the tenant in another 


non-residential building belonging to him on: 


the ground: that he wants to expand his 


business or set up a new business. How- 
ever bona fide the intention of the 
Legislature may be, and whatever 


hardship might result by reason of the 
Serene of the prevailing law, we are un- 
able to agree with the contention of the 
learned Counsel for the. zepdanent that he 
would be entitled to an order for eviction, 
for he deserves it. ° 


Desert is one, but law is totally dif- 


ferent. Merit may be one way and law may 
be totally in a different way. He may merit 
an order; but if law prevents the grant of 
such order, Courts are helpless. On the 
factual situation the petitioner has to suc- 
ceed, because the respondent himself has 
admitted that he is carrying on both whole- 
sale and retail business. But as the matter 
has been placed before this Bench for a final 
disposal on the question. of interpretation of 
Section 10 (8) (a) (iii), we are considering 
her the various judicial precedents, which 
are no doubt conflicting, but which have 
bearing on the aspect arising before us. 


5. Mr. Ratnam placed very strong 
reliance on the decision of the Division 
Bench in Balaiah v. Lachaiah, ATR 1965 Andh 
Pra 485. There the learned Judges, after 
dealing with the object of the Act, and the 
various legitimate and valid requirements of 
the landlords, observed at page 438 thus:— 

“That is why we find in several provi- 
sions that the tenants’ - and the landlords’ 
rights and liabilities are attempted to be 


balanced. It is evident from Section 10 (8). 


(c) that a landlord can claim a portion of the 
same building given cn rent whatever may 
be the nature of his requirement, viz., resi- 
dential or non-residential, subject of course 
to the satisfaction of other requirements of 
that provision. When a landlord can thus 
get a tenant evicted under Section 10 (8) (c) 
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in this manner, we fail to see why the land- 
lord in an earlier clause would have been 
given altogether a different and diametrically 
opposite treatment. It is, therefore, impos- 
sible to construe Section 10 (8) (a) (iii) to 
mean that the landlord cannot in any case 
evict a tenant from another of his non--resi- 
dential building if he is in occupation of a non- 
residential building in the same city either 
for his business which he is carrying on or 
for a new business. We would, therefore, 
naturally prefer to so construe this provision 
which would be consistent with the Legisla- 
tive intent apparent from the subsequent 
clause viz., Section 10 (8) (c).” 


The learned Judges therefore laid consider- 
able stress upon the purport of Section 10 (8) 
(c) and were of the view that such purport 
and content of Section 10 (8) (c) would 
engulf and govern the provision relating to 
normal eviction of. tenants provided for in 
Section 10 (8) (a) (iii). With utmost: respect 
to the learned Judges, we are unable to 
agree that Section 10 (8) (c) would govern 
Section 10 (8) (a) (iii). 


Each sub-section works on its own force 
and vigour, Whereas Section 10 (8) (a) (iii) 
is concerned with the whole building in the 
occupation of a tenant, which is distinct and 
separate from the non-residential building 
in the occupation of the landlord, under Sec- 
tion 10 (8) (c), both the landlord and the 
tenant are in the same building and the 
landlord in this case requests for additional 
accommodation and thereby seeks eviction. 
This fundamental difference has to be borne 
in mind. In the Andhra Pradesh case the 
learned Judges thought that both the Sec- 
tions are complementary to each other and 
can be worked up together. We are unable 
to have this view. ‘The earliest case which 
supports our view is the one in Achutara- 
mayya v. Satyanarayana, 1949-2 Mad 188 = 
(AIR 1950 Mad 56). There, Rajamannar 
C. J. speaking for the Bench observed that 
the essential condition laid down in Sec- 


tion 7 (8) (a) (ii) of the earlier Act which 


must be satisfied before a landlord can be 
denied his right to get back possession of 
his own building is that he was occupying 
for the purpose of a business which he is 
carrying on in a non-residential building 
which is his own or to the possession of 
which he is entitled. The fact of that case 
discloses that the landlord was not occupy- 
ing a non-residential building for the pur- 
pose of the business which he was carrying 
on and hence it was that ultimately the peti- 
tion was allowed. But the Division Bench 
in the excerpt quoted above, categorically 
laid down that the entitlement of the land- 
lord to get possession of his building for 
non-residential purposes is that he was not 
occupying for the purpose of a business 
which he is carrying on, a non-residential 
building of his own. Subba Rao, J., (as he 
then was), in Thanappa v. Govindaswami, 
AIR 1952 Mad 558 put the proposition in 
a much stronger way thus:— . 
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“In the case of a non-residential build- 
ing the landlord can evict a tenant onby if 
he is not in possession of a non-residential 
building of his own. The tenant 
under the Act has a right to possession un- 
less and until he is evicted under the pro- 
visions of the Act. Under the provision; of 
the Act, a landlord will not be entitled to 
the possession of his non-residential bwild- 
ing if he is in possession of another non- 
residential building as a tenant;” 

A fortiori this proposition of law will 
apply if the landlord is in possession of an- 
other non-residential building of his cwn. 
Panchapakesa Ayyar, J., in an unreported 
decision in a batch of Civil Revision Peti- 
tions, C. R. Ps. Nos. 1792 of 1954 and 211 
to 214 of 1955 (Mad), which was dec. ded 
by him on 11-10-1956, also expressed a 
similar view. In that case, there was a 
finding that the non-residential building in 
the possession of the landlord was sufficient 
for his business, and his application was 
rejected on that ground by the Courts be- 
low. This finding of fact was accepted by 
the learned Judge. On the legal position 
also, the learned Judge expressed himsel? as 
follows:— 


“As he had these two non-residential 
buildings by the time he filed these peti- 
tions, it is clear to me that Section 7 (3, (a) 
(iti) will apply, as rightly held by the learn- 
ed District Judge, and will totally prec-ude 
the petitioner from getting these tenants 
evicted. ...... And so long as the Madras 
Buildings (Lease and Rent Control) Aci or 
Section 7 (8) (a) (iii) thereof has not keen 
held to be ultra vires, this argument camnot 
have any force. It is admitted that they 
have not been held to be ultra vires: so 
effect must be given to the plain wording 
of Section 7 (8) (a) Gii), whatever the un- 
pleasant consequences to owners of buid- 
ings or other persons’ vested rights ccnsi- 
dered sacrosanct once”. 

Finally, the learned Judge concluded thas: 

“Mr. Ramachandra Ayyar, then urged 
that, under Section 7 (8) (c), there is a Dro- 
vision enabling the landlord to apply for 
the remaining part of the same building oc- 
cupied by tenants for his own occupation, re- 
sidential or non-residential, in case he requires 
additional accommodation for residential pur- 
poses or for purposes of carrying on his ex- 

anding business. That is so. But here, the 
ive premises in question are not in the same 
building. Far from helping the petiticner 
in these cases, in his contention re ra 
Section 7 (8) (a) Gii), Section 7 (8) O) i 

demolish it. Section (c) is restricted 
to the other parts of the same building and 
contains the tell-tale clause ‘nothwithstancing 
anything contained in clause (aY thersby 
showing that Section 7 (8) (a) (ii) wculd 
apply if Section 7 (8) (c) would not”, 

6. We would respectfully adopt the 
reasoning of the learned Bet In the 
Andhra Pradesh case referred to above, re- 
liance was placed upon an observation made 
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by Panchapakesa Ayyar J. in Nataraja Asari 
v. Balasubramaniam, 1957-2 Mad LJ 492. 
There the learned Judge was not called upon 
to discuss the difference between Sec. 7 (8) 
(a) (iii) and Section 7 (8) (c). No doubt, 
he has made the observation that the land- 
lord can have an eviction order for carrying 
on a different business from the business he 
is carrying on in other premises. But the 
wording of the Section does not enable us 
to make such a general statement. Again, 
in Vemana Veerabadrudu v. Kanchorla Rama- 
rao, 1958-2 Andh WR 575, the Court had 
occasion to consider the scope of Section 7 
(8) (a) (iii). The learned Judge said that the 
terms of Section 7 (8) (a) (iii) are clear and 
mandatory and that a landlord may apply 
to the Controller for an order directing the 
tenant to put him in possession of a non-resi- 
dential building only if he is not occupying 
for the purpose of his business a non-resi- 
dential building in the city, town oz village 
concerned which is his own, or to the pos- 
session of which he is entitled to whether 
under the Act or otherwise. The learned 
judge also said that it is not permissible to en- 

ge the scope of the provisions by import- 
ing into them considerations of expediency . 
or convenience which are not warranted by 
the terms and tenor of the statutory provi- 
sions. 


In Ramaswami Naidu v. Venkateswarlu, 
1961-1 Andh WR 400 the learned Judge 
who decided the case under similar circum- 
stances was of the view that a landlord is 
not entitled to an order for eviction in such 
circumstances. In that case the landlord > 
was occupying a godown under a definite 
lease. The lease expired, but the landlord 
was entitled to continue in possession by 
reason of the statutory immunity guaranteed 
by the Rent Act. In those circumstances 
the learned Judge observed that the land- 
lord was not entitled to an order of eviction 
against his tenant occupying his own non- 
residential building by reason of Section 7 
(8) (a) (ñi). Clause (a) of Section 7 (8) of 
the Act has no application at all to the pre- 
sent case. Reliance was placed upon the 
decision of Subba Rao, J., (as he then was), 
z aie Mad LJ 248 = (AIR 1952 Mad 


7. In 1969-2 Mad LJ 493, Veera- 
swami, J., {as he then was), explained the 
purport of Section 10 (8) (a) (iii) of the new 
Act clearly as under: 


“By the language employed in Sec. 10 
(8) (a) Gii) it is clear that if a landlord is 
carrying on a business in a non-residential 
premises of his own that will be a bar to 
his obtaining an order of eviction in respect 
of another premises. It does not appear to 
be the intention of the provision that the 
test is every business considered separately. 
It is not as if that if a landlord is having 
several businesses and is occupying a non- 
residential premises of his own in which 
he is carrying on one of the businesses, he 
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is permitted by the provision to get posses- 
sion of other non-residential premises of his 
own for carrying on every one of the other 
businesses.” 


8. We could illustrate our view 
thus: A landlord has five non-residential 
buildings belonging to him and he has let 
them out differently to independent tenants 
and he himself occupies a sixth non-residen- 
tial building and is carrying on amaligai 
business there. He wants to expand the 
same and sets up grain business. If Sec- 
tion 10 (8) (a) (ii) is understood to be not 
a bar, then he would be entitled to posses- 
sion of one more residential building for hi 

ain business. After setting up the grain 
usiness, he slowly introduces in it patent 
medicines and- he of expanding his 
trade in medicines and desires to open a 
chemists and druggists shop, On the same 
pindple, he would be entitled to get a 

ird non-residential premises from his own 
tenant. After setting up a chemists and 
druggists shop, as is now common, he sets 
up an almirah containing picturesque textile 
goods and intents starting a textile business 
of his own. Therefore he could get a fourth 
shop as well. After securing the fourth 
shop, he would like to expand his retail 
textile business and set up a wholesale one 
and for that purpose he could ask the other 
shop and so on, Thus, a landlord who is 
occupying a non-residential business premi- 
ses of his own can by fortuitous circum- 
stances or bona fide intention to expand his 
business in ways, successfully throw out 
4 or 5 other tenants, who were inducted 
into his other premises for purposes of trade 
and can overcome the statutory bar set w 
in Section 10 (8) (a) (ii) and completely 
demolish the statutory immunity vested in 
the tenants by virtue of the provisions in the 
Act. We do not think that there is any 
scope for common sense, equity and conve- 
nience playing any part in the matter of the 
interpretation of Section 10. (8) (a) (iii) of 
Madras Act 18 of 1960, 


9. As against the above decisions, 
reference was made to two decisions of our 
Court in Nagamanicka Chettiar v. Nallakan- 
na Servai, 1957-1 Mad LJ 182 and 1962-3 
Mad LJ 446. In 1957-1 Mad LJ 182, Raja- 
mannar, C, J., extended the principle as was 
done by the Bench of the Andhra Pradesh 
High Court, But it is to be noted that on 
the peculiar facts of that case, he found that 
the Sendon was not in occupation of 4 
building for the purpose of carrying on the 
business of manufacturing camphor with the 
help of power driven machinery. In those 
circumstances, he held that the landlord waa 
entitled to the benefit of Section 7 (8) (a) 
(ii). But the learned Judge was of the view 
that the principle underlying S. 7 (8) (a) (ii) 
would apply equally to a case arising under 
S. 7 (3) (a) Gi). With greatest. respect 
to the Margen Judge we are unable to agree, 
In 1962-2 Mad LJ 446, Jagadisan, J., creat- 
ed a dichotomy as between wholesale busi- 
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ness ard retail business.and held that a 
wholesale merchant carrying on business in 
a premises belonging to him can evict his 
tenant in another premises belonging to him 
to enable him to carry on a retail business 
in respect of the very commodity dealt with 
by him as a wholesale dealer. Once again 
we are pained to state that we are not able 
to gain support for this equitable extension 
thought of by the learned Judge from the 
clear and unambiguous language of the pre- 
sent Section 10 (8) (a) (Gii) or the old Sec- 
tion 7 (8) (a) (iii). 


. 10. The trend of the majority view 
of the learned Judges of our Court starting 
from the decision of the Division Bench in 
1949-2 Mad LJ} 188 = (AIR 1950 Mad 56) 
appears to be in one way. It is that if a 
landlord is in possession of a non-residential 
building of his own and for purposes of 
carrying on a business, then he cannot ask 
for another non-residential building of his 
own in the occupation of a tenant. Similarly, 
because the purpose for which the applica- 
tion for eviction is made is founded on the 
fact that the intended business proposed to be 
continued in the non-residential building in 
the occupation of the tenant, is different 
from the trade or business engaged in by the 
landlord in his own premises, that would 
not matter at all. The Legislature has 
clearly laid down the same kinciplb even 
in the case of a residential building. If 
therefore a landlord residing in a residential 
building of his own cannot ask for another 
building of his in the occupation of his 
tenant, merely because he wants a comfor- 
table or. a convenient living, then with equal 
force it can be said that the owner of a non- 
residential building is in any way the better. 
I£ the Legislature intended that owners of 
non-residential buildings should be placed in a 
differert way and should be treated different- 
ly, it should have said so in so many words. 
On the other hand, Sec. 7 (8) (a) (iii) which 
cannot be invoked for interpreting Section 7 
(8) (a) (ii), provides a guide-line and an ans- 
wer to the problem before us. It is only in 
cases where additional dccommodation is ask- 
ed for, a landlord can seek for another resi- 
dential building in the occupation of the 
tenant. That is not the case fa . Where 
the landlord is occupying an independent 
non-residential building of his own and the 
tenant is in occupation of a portion of such 
a building, then only Section 7 (8) (c) would 
operate on its force and might help the land- 
lord; but in case the tenant is in occupation 
of a completely different premises then the 
landlord cannot take advantage of either 
Section 7 (8) (a) (iii) or the said section read 
with Section 7 (8) (c). 


JL We have already observed that 
on the facts of this case, the landlord is not 
entitled even to an equitable order because 
he admits that he is carrying on both whole- 
sale and retail business in oil in the pre- 


mises occupied by him. 
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12. Taking all the circumstances 
into consideration, while agreeing with the 
view expres by Veeraswami, J.. (es he 
then was), in 1969-2 Mad LJ 498, which 
‘view is supported by earlier decisions o7 this 
Court, we find that the order of the learned 
District Judge is wrong and without juris- 
diction. No other question of law or fact 
has been argued before us. The Civil revi- 
sion petition is therefore allowed. There will 
be no order as to costs. 
i Revision allcwed. 
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Subbiah Gounder, Appellant v, Kanda- 
swamy Gounder, Respondent. 
Criminal Appeal No. 598 of 1967, D/- 
10-7-1970. 
Sections 481, 
422 and 423 — On death of 
complainant his appeal under Section 417 
(8) does not abate — Appeal decided on 
merits under Sections 422 and 423 — L. Rs. 
need not be brought on record. AIR 1964 
Cal 64, Followed; AIR 1958 Mad 624 & 
AIR 1959 SC 144, Referred. (Paza 3) 
Cases Referred: Chronological aras 
(1964) AIR 1964 Cal 64 (V 51) = 
1964 (1) Cri LJ 186, Nanilal 
Samanta v. Robin Ghosh 
(1959) AIR 1959 SC 144 (V 46) = 
1959 SCJ 489 = 1959 Cri LJ 256, 
Pranap Kumar Mitra v. State of W. B, 
(1958) AIR 1958 Mad 624 (V 45) = 
1958 Mad LJ (Cri) 709, Raman 
v. Murugan . 
S. Palaniswami, for Appellant; V. Vara- 
darajan, for Respondent; Public Prosecutor, 
for State. 


JUDGMENT :— This appeal raises an 
important question as to whether on the 
death of the complainant-appellant in ar. ap- 
peal against acquittal, admitted under Sec- 
tion 417, Criminal Procedure Code, here 
will be an abatement of the appeal or whe- 
ther his legal representatives could be al- 
lowed to come on record or substituted to 
prosecute the appeal further. 


2. Section 481 of the Criminal Pro- 
cedure Code which deals with abatement 
reads thus:— 


“Every appeal under Section 411-A, 
sub-section (2), or. Section 417, shall finally 
abate on the death of the accused, and 
every other appeal under this Chapter (ex- 
cept an appeal from a sentence of fine) shall 
finally abate on the death of the appellant.” 
Section 411-A provides for an appeal against 
the conviction or acqui of a prisonez, in 
cases dealt with by the High Court in the 
exercise of its original criminal jurisdiction. 
Section 417 provides for appeals in cases 
of acquittal by other Courts. Where an ori- 
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ginal or appellate Court other than the High 
Court, orders an Ael the State Gov- 
ernment may direct the Public Prosecutor to 
resent an appeal to the High Court. Clause 
8) of this section provides for such appeals 
to the High Court în cases instituted upon 
complaints. But, he will have to obtain 
the special leave of the Court. Somasunda- 
ram, J., in the decision in Raman v. Muru- 
gan, 1958 Mad LJ (Cri) 709 = (AIR 1958 
Mad 624) has held that in the absence of 
any specific provision in the Criminal Pro- 
cedure Code for the legal representative of -. 
a deceased appellant to be brought on re- - 
cord, a criminal appeal cannot be prosecuted 
after the death of the appellant. This he 
has ‘said because there is no provision in the 
Code for bringing on record the legal repre- 
sentatives in an appeal where the appellant 
es. 


Under Section 481, in cases of appeals 
coming withi e purview of Section 417, 
Criminal Procedure Code, there will be an 
abatement only on the death of the accused. 

ere is no reference to any abatement in 
this Section, in a case where the complain- 
ant-appellant dies. True, the latter clause 
in this Section relates to an abatement in 
cases of every other appeal under the. Chap- 
ter (except an oes from a sentence of 
ine). Obviously, this clause refers only to 
cases of appeals filed by persons convicted. 
of offences. Where the accused in a case 
has been sentenced only to fine and he dies 
after filing an apres, this appeal does not 
abate. This is because the legal represen- 
tatives of the deceased convicted person are 
interested in procuring a reversal of a sen- 
tence of fine or of forfeiture of property, 
which would naturally affect the property 
of the deceased in their hands. The survi- 
val of a pecuniary interest which will affect 
the estate has been the basis of the jurisdic- 
tion for permitting the prosecution of the ap- 
peal even after the death of the appellant. 

Section 431 geny rovides for such 
ono aa ay has limite: e survival of the 
appeals o; to appeals against a sentence 
of fine. As observed by their Lordships of 
the Supreme Court in Pranap Kumar Mitra 
v. State of West Bengal, 1959 SCJ 489 at 
p. 491 = (AIR 1959 SC 144 at p. 146) the 

st part of the section dealing, as it does, 
with appeals against orders of acquittal, 
naturally provides that such appeals must 
necessarily abate, because the accused per- 
son has passed beyond the jurisdiction of 
the Court. The second part of the section 
deals with appeals by convicted persons or 
by a person who has been deprived of any 
interest or who has been ordered to fur- 
nish security etc., and Jays down that such 
appen shall finally abate on the death of 
r elat except appeals from a sentence 
o e. 


8. Abatement is a creature of the 
statute and there is no provision in Sec- 
tion 431 for any abatement in a case where 
an appellant-complainant dies after the ad- 
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mission of the appeal. The section speci- 
fically states that there can be an abatement 
only in cases of the death of the accused. 
Where the complainant-appellant dies during 
the pendency, the Courts will have to dis- 
pose of the matter as indicated in Sec- 
tions 481, 422 and 423 of the Code. Vide 
Nanilal Samanta v. Robin Ghosh, AIR 1964 
Cal 64, Therefore, the death of the appel- 
lani-complainant in a case against an order 
of acquittal under Section 417 (8) of the 
Criminal Procedure Cade, does not brin 

about the consequence of abatement of sach 
-lappeals nor does such death relieve the 
appellate Court of the duty to dispose of 
the appeal in accordance with Section 423 
of the Criminal Procedure Code. There is 
neither any necessity nor any scope for sub- 
stitution or for the addition of any legal re- 
presentative in the place of the appellant. 
The appeal must be disposed of on merits. 


4, So far as the case is concerned 
on merits, there is no case for interference. 
The appellant complained that the respon- 
dent, his brother, trespassed into his ioe 
at 6-30 a.m. on 9th April, 1967 and caused 
him hurt, by beating him in the back. Dr. 
Andal (P. W. 4) had seen on his person a 
contused swelling on the back with a stick 
mark on the dorsal spine. This was on 11th 
es 1967, at 3-30 p.m. There is no ex- 
planation as to why: the appellant delayed 
going to the Medical Officer, for more than 
2% days. The complaint itself was present- 
ed in Court on 19th April, 1967. The ear- 
lier complaint which is said to be in exis- 
tence has not been produced. The learned 
Magistrate was not impressed with the evi- 
dence given by P. W. 2. The respondent 
had an injury and the appellant’s sugges- 
tion that he sustained it when he fell down, 
is hardly credible, The acquittal.is correct 
and there is no case for interference, 


5. The appeal fails and the same is 
dismissed. C. M. P. No. 19 of 1970 which 
is for bringing on record the legal represen- 
tatives is also dismissed, 





Appeal dismissed. 
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ISMAIL, J. ` 
E. S. Athithyaraman, Petitioner v. The 
Commissioner, Hindu Religious and Chari- 
table Endowments (Administration) Depart- 
ment, Madras, Respondent. 
ieee Petn. No. 2660 of 1968, D/- 21-1- 


(A) Constitution of India, Article 311 
— Pending disciplinary proceedings delin- 
quent promoted to higher post — Actual en- 
quiry not held — Final order of reversion 
passed after lapse of long period — Order 
held could not be sustained, 


Departmental Officer, on framing 
charges against the delinquent called upon 
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him to submit explanation and on receiving 
explanation again asked him whether he de- 
sired oral enquiry or only to be heard in 
person, That letter was acknowledged but 
not replied by the delinquent. Thereupon, 
the enquiry officer went through the files and 
explanation and, without conducting actual 
enquiry, held that the charges were esta- 
-blished, and proposed punishment. Mean- 
while delinquent was promoted to higher 
post and final order of reversion was passed. 
after lapse of about seven years from fram- 
ing of charges. 


Held that the failure to hold actual 
enquiry, orders regarding delinquent’s promo- 
tion and long lapse of period in passing final 
order, were circumstances from which rea- 
sonable inference could be drawn that delin- 
quent’s explanation was accepted and pro- 
ceedings were dropped, The order of rever- 
sion, in the circumstances, could not be sus- 

ined. Para 9) 

(B) Constitution of India, Article 311 
— Disciplinary. proceedings — Delay in — 
Whether Government servant is kept under 
suspension or not, departmental proceedings 
started against him must be concluded as ex- 
peditiously as possible —- Lapse of seven 
years without any acceptable explanation is 
inordinate and may lead to conclusion that 
entire proceedings were dropped. 1968 Lab 
IC 756 (Mys), Relied on. (Paras 8, 9) 

(C) Constitution of India, Article 226 
— Other remedy open — Existence of other . 
remedy is a matter to be taken note of — 
But in certain circumstances it should not 
stand in the way of the petitioner in getting 
relief to which he is entitled to in writ peti- 
tion. (Para 10) 
Cases Referred: Chronological Paras 
(1968) 1968 Lab IC 756 = 1967-1 

Lab LJ 878 (Mys), Andrews v. Dt. 
Educational Officer, Bangalore 8 


V. R. Venkataraman, for Petitioner; T. 
Satyadev, Asst. Govt, Pleader, D. Raju, for 
Govt. Pleader and R. S. Krishnamurthy, for 
Govt, Pleader, for Respondent. 

ORDER :— The petitioner joined the 
service of the Hindu Religious Endowments 
Board on 1-4-1949. He was confirmed in 
the cadre of clerk on 10-10-1960. The post 
of Inspector also belonged to that cadre. He 
was promoted to the cadre of Upper Divi- 
sion Inspector on 1-4-1961 and confirmed in 
the said cadre of Assistants, including Ins- 
pectors, from 1-7-1966. When the petitioner 
was functioning as Inspector, Dharapuram 
from 5-5-1958 to 8-11-1959, he was alleged 


to be guilty of certain irregularities in the 


discharge of his duties. Consequently, on 
14-4-1960 the Assistant Commissioner Hindu 
Religious and Charitable Endowments 
Board ene Department), Coim- 
batore, framed four charges against the peti- 
tioner end called upon him to submit his 
explanation within three weeks from. the date 
of the receipt of the charges. On 25-5-1960 
the petitioner submitted his explanation with 
reference to the said charges. By a commu- 
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nication dated 6-2-1961 the said Assistant 
Commissioner required the petitioner to state 
within fifteen days from the receipt o£ the 
communication whether he desired an oral 
enquiry or only to be heard in person Not 
having received any reply from the peti- 
tioner, the Assistant Commissioner sent a re- 
minder on 5-8-1961 asking the petitioner to 
acknowledge the receipt of the communica- 
tion dated 6-2-1961. On 16-8-1961 the peti- 
tioner acknowledged the receipt of the com- 
munication dated 6-2-1961. Notwithstand- 
ing this acknowledgment, the petitioner did 
not inform the Assistant Commissioner whe- 
ther he wanted an oral enquiry or to be 
heard only in person, Under these circum- 
stances, the Assistant Commissioner on 30-9- 
1961 came to the conclusion, as a result of 
a perusal of the explanation of the peti-ioner 
and the records, that the charges framed 
against the petitioner were established. He 
was of the view that, as punishment, nere- 
ment might be stopped for a period ol one 
year with cumulative effect and he also re- 
commended that the Commissioner migat be 
addressed to revert the petitioner as a clerk 
and never to post him as Inspector in view 
of the fact that he was thoroughly unreli- 
able. The Assistant Commissioner, Hindu 
Religious and Charitable Endowments (Ad- 
ministration) Department, Tirunelveli sent a 
communication dated 19-10-1961 enclosing 
a copy of the report of the Assistant Dom- 
missioner, Coimbatore, and stating: 

“The following punishments have been 
proposed to be awarded: 

(i) To withhold the increment for one 
year with cumulative effect; 

(ii) To revert the incumbent as clerk 
and never to post him as Inspector as he is 
thoroughly unreliable. 


Sri E. S.  Athithyaraman, Inspector, 
Tuticorin is requested to show cause within 
one month from the date of receiving this 
communication why the above said two 
punishments sould not be awarded to him. 
If no explanation is received within the sti- 
pulated time, orders will be passed on mate- 
rials available.” 


2. This communication came b be 
sent by the Assistant Commissioner, Tinmel- 
veli, because at that time the petitioner was 
working under him as Inspector, Tuticorin. 
The petitioner sent his explanation on 14-12- 
1861 with reference to the finding ot the 
Assistant Commissioner, Coimbatore. Sub- 
sequent to this date till August, 1965. the 
petitioner did not hear anything about the 
matter. However, during this interval, ky an 
order dated 1-4-1968 the temporary promo- 
tion of the petitioner to the post of Upper 
Division Clerk was romolarised with effect 
from 1-4-1961. While so, the petitioner on 25-8 
1965 received a communication D/- 20-8-1965 
from the Assistant Commissioner, Ramana- 
thapuram at Madurai, since the petitoner 
was at that time working as Inspector, Siva- 

anga, The said communication is as fol- 
ows: 


“Sub: Disciplinary proceečings — 
against Sri E. S. Athitbyaraman — former 
Inspector — Dharapuram Devasthanam — 
‘charges framed — Explanation —- Enquiry 
— Notice — sent. 

Ref: 1. From the Assistant Commis- 


sioner, H. R. & C. E., Coimbatore Re. 1903/ 
61-Al, dated 30-9-1961. 


2. Re. No. 10981/61 A5, dated 19-10- 
1961 of the Assistant Commissioner, Tirunel- 
veli, issued to Sri E. S. Athithayaraman, 
former Inspector, Tuticorin. 


3. From Sri E. S. Athithyaraman, Ex- 
planation dated 14-12-1961 and cther con- 
nected records. 


An enquiry into the above matter will 
be held by the Assistant Commissioner, 
Ramnad at Madurai at his office at 9, Gokha- 
le Street, Tallakulam, Madurai-2 at 8 p. m. 
on 1-9-1965. Sri E, S. Athithyaraman, now 
Inspector, H. R. & C. E. Sivaganga, is re- 
quired to appear before the Asst. Commis- 
sioner at the time of enquiry on the above 
said date.” 


8. The petitioner appeared before 
the said Assistant Commissioner as required 
by the said communication, on 1-9-1965, 
but no enquiry as mentioned in the said 
communication was conducted by the Assis- 
tant ` Commissioner. Subsequently by an 
order dated 5-7-1966 the Commissioner con- 
firmed the petitioner in the cadre of Assis- 
tant (including Inspector) from 1-7-1966. 
Thereafter a communication dated 4-1]- 
1967 was sent by the Commissioner, Hindu 
Religious and Charitable Endowments 
(Administration Department), Madras, call- 
ing upon the petitioner to show cause why 
the punishment of reduction from the rank 
of Assistant (including Inspector) to that of 
clerk should not be imposed on the peti- 
tioner. This communication referred to the 
finding of the Assistant Commissioner, Coim- 
batore, dated 30-9-1961 and the explanation 
of the petitioner dated 14-12-1961. On 18- 
12-1967 the petitioner sent his explanation. 
In that explanation he pointed out that inas- 
much as the Commissioner had found that 
all the charges had been proved and as it 
was unlikely that the Commissioner would 
arrive at the finding of ‘not guilty’ on repe- 
titious contentions’, and the opportunity 
given to the petitioner was also limited in its 
scope, he was anxious to plead for the re- 
duction in the quantum of punishment pro- 
posed. He also stated that he had already 
submitted his explanation to the charges on 
25-5-1960 and a further explanation on 14- 
12-1961 denying the charges categorically 
and he craved leave of e Commissioner 
that the said explanation might be read as 
part and parcel of his representations. He 
once again pleaded that the charges did not 
stand scrutiny. After considering this ex- 
planation of the petitioner, the Commis- 
sioner, on 10-7-1968 passed an order reduc- 
ing the petitioner from the rank of Assistant 
(including Inspector) to that of a clerk. The 
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Commissioner pointed out thatthe charges 
had been completely examined by the Assistant 
Commissioner and after going through the 
explanation submitted by the delinquent 
(petitioner herein) the Assistant Commis- 
sioner had come to the conclusion that all 
the charges had been proved. He was, fur- 
ther, of the view that a careful reading of 
the findings of the Assistant Commissioner, 
Coimbatore, dated 30-9-1961, established be- 
ond doubt that the petitioner had not only 
een negligent in his duties, but, on the 
contrary, he was submitting reports without 
any reference to the real facts and that- he 
was also suppressing facts. It is to quash 
this order of the Commissioner that the pre- 
sent writ petition under Art. 226 of the Cons- 
titution of India has been filed. 


4. - The learned Counsel for the peti- 
tioner primarily relied upon two circumstan- 
ces and grounds in support of this writ peti- 
tion. The first circumstance is -that prior to 
the arrival of the provisional conclusion by 
the Assistant Commissioner, Tirunelveli, 
there was no enquiry conducted by the said 
Assistant Commissioner into thé charges le- 
velled against the petitioner. The second 
circumstance is, as I pointed out already, 
that the petitioner was called upon to show 
cause against the proposed punishment by a 
communication ted 19-10-1961 and the 
petitioner sent his explanation dated 14-12- 
1961; subsequently for a period of more than 
three and a halt year nothing was he 
about the matter by the petitioner, when on 
25-8-1965 he received a communication 
dated 20-8-1965 from the Assistant Commis- 
sioner, Ramanathapuram at Madurai, to the 
effect that an enquiry would be conducted at 
8 p.m. on 1-9-1965; even when the peti- 
tioner was present for the snauiry, no eon- 
quiry was actually conducted by the Assis- 
tant Commissioner, and thereafter the next 
thing the petitioner heard was the communi- 
cation of the Commissioner dated 4-11-1967 
proposing to impose the penalty of reduc- 
tion in rank on the petitioner. With refer- 
ence to these facts the contention of the 
petitioner is that, as between 14-12-1961 
when he submitted his explanation to the 
show cause notice against 
punishment and 20-8-1965, the date of the 
communication from the Assistant Commis- 
sioner of Ramanathapuram at Madurai, stat- 
ing that an enquiry would be held, more 
than three and a half year had elapsed; 
even subsequently no snaniry was held and 
more than two years had elapsed between 
the said communication dated 20-8-1965 of 
the Assistant Commissioner of Ramanatha- 
puram at Madurai and the notice of the 
Commissioner dated 4-11-1967 proposing a 
punishment of reduction in rank. These cir- 
cumstances clearly show that there had been 
an inordinate delay on the part of Depart- 
ment to proceed with the matter and in the 
circumstances of the case, this delay, coupl- 
ed with certain other features to which I 
shall refer immediately, showed that his ex- 


-the 


the proposed ` 


planation dated 14-12-1961 must be deemed 
to have been accepted by the Assistant Com- 
missioner and, therefore, the entire proceed- 
ings were dropped and could not be revived 
after a long lapse of time. I shall deal with 
these contentions immediately. 


5. As far as the first contention is 
concemed, as I pointed out already, admit- 
tedly there was a communication dated 6-2- 
1961 sent by the Assistant Commissioner, 
Coimbatore calling upon the petitioner to 
state whsther he desired an oral enquiry or 
only to be heard in person. Notwithstanding 
the acknowledgment of the receipt of this 
communication, the petitioner did not send 
any reply to that ‘communication and, there- 
fore, the Assistant Commissioner proceeded 
to deal with the matter without conductin 
an enquiry, on going through the files an 
on going through the explanation of the peti- 
tioner dated 25-5-1960. The petitioners con- 
tention is that, whether he wanted an en- 
quiry or not, it was the duty of the Assis- 
tant Commissioner to have conducted an en- 
quiry, tiogh it may be an ex parte enquiry, 
but no such enquiry was actually conducted 
in this case, The learned Counsel wanted 
to reinfcrce this contention by reference to 
the fact that the Assistant Commissioner, 
Coimbatore, in his report dated 30-9-1961, 
had relied on his own personal knowledge 
with regard to certain explanation offered by 
etitioner and in that context it was cer- 

inly the duty of the Assistant Commis- 
sioner to have given an opportunity to the 
petitioner by conducting an enquiry. I see 
considerable force in this submission of che 
learned Counsel. But that is not all. Whe- 
ther the petitioner wanted an enquiry or 
not, at the stage when the Assistant Com- 
missioner called upon him to state whether 
he wanted an oral enquiry or only to be 
heard in person, admittedly on 20-8-1965 the 
Assistant Commissioner of Ramanathapuram 
at Madurai, offered to conduct an enquiry 
into the matter and pursuant to this notice 
dated 20-8-1965- the petitioner was present 
for the enquiry on 1-9-1965, but no enquiry 
was actually held. Therefore, irrespective 
of the fact whether the petitioner wanted. 
enquiry or not, the departmental officers 
themselves offered to conduct an enquiry, 
and once they had made that offer, there 
was absolutely no justification whatever to 
go behind that offer and not to conduct an 
enquiry. There is.no explanation whatever 
on the part of the respondent as to why an 
enquiry was not conducted in spite of the 
fact that on 20-8-1965 an offer was made 
by the Assistant Commissioner of Rama- 
nathapuzam at Madurai to conduct an en- 
quiry. I have extracted that notice in full 
so that it may be seen from that notice that 
the enquiry referred to was a general one 
and not confined to the quantum of the 
punishment. Therefore, the contention of 
the learned counsel for the petitioner that 
no enquiry was conducted and that vitiated 
the impugned order of the respondent is 
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well founded in the circumstances of this 
case. Hence, I uphold the contention cf the 
petitioner in this behalf. 


6. As far as the second contention 
is concerned, admittedly there had been a 
delay of more than three and a half year 
in between 14-12-1961 when the petitioner 
sent his explanation to the show vause 
notice against the proposed punishment and 
the notice dated 20-8-1965 of the Ass:stant 
Commissioner of Ramanathapuram at 
Madurai, offering to conduct an enquiry. 
There is no explanation whatever ir the 
counter-affidavit for this delay of more than 
three and a half year. Even after the 
petitioner appeared for the enquiry on 1-9- 
1965, for more than two years, nothing 
was heard about the matter, when suddenly 
on 4-11-1967 the Commissioner sent a rotice 
to the petitioner calling upon him to show 
cause against the proposed punishment. Such 
a long delay in this matter, coupled with 
certain other circumstances, clearly leads to 
the conclusion that the respondent must be 
deemed to have dropped the entire prozeed- 
ing. 


7. The other circumstances to 
which I want to refer are: even after 
the charge was framed against the peti- 
tioner, on 24-8-1961 the petitioner was 
promoted temporarily to act as Upper 
Division Clerk with effect from the fore- 
noon of 1-4-1961 under Rule 89 (a) G) of 
the Madras State and Subordinate Service 
Rules. Subsequently after the petit‘oner 
had sent his explanation dated 14-12-1981, 
an order was passed on 1-4-1963 regularis- 
ing the temporary promotion of the peti- 
tioner with effect from 1-4-1961. It must be 
noticed that when this order dated 1-4-1963 
was passed, the petitioner had already sub- 
mitted his explanation dated 14-12-19€1 to 
the show cause notice against the proposed 
punishment and, notwithstanding that, this 
order did not say that the regularisation. was 
subject to the result of the disciplinary pro- 
cena pending against the petitioner. 
Secondly on 5-7-1966 the petitioner was 
confirmed in the cadre of Assistant (includ- 
ing Inspector) from 1-7-1966. Even this 
order did not state that the confirmation 
was subject to the result of the disciplinary 
proceedings pending apa the petitioner. 
These two orders, coupled with the long de- 
lay and the absence of any explanation 
whatever for the long delay will lead 
to a reasonable inference that the 
etitioner was entitled to proceed on the 
asis that his explanation dated 14-12-1961 
was accepted by the Department and, there- 
fore, the entire proceedings were dropped. 
It is needless for me to point out thaz, in 
matters of disciplinary proceedings aginst 
a Government servant, whether the Govern- 
ment servant is kept under suspension or not, 
the proceedings must be concluded as ex- 
peditiously as possible and should noi be 
ermitted to hang as Damocles sword over 
his career so that suddenly one day after a 


‘Athithyaraman v. Commr., E. R. & C. E., Dept. (Ismail J.) [Prs. 5-8] Mad. 178 


lapse of several years the Government ser- 
vant may be told that as a result of the dis- 
ciplinary proceedings his service conditions 
have been affected adversely to him, In this 
case in between 14-12-1961 and the final 
order dated 10-7-1968 there had been a 
lapse of nearly seven years and during that 
period the petitioner had been acting in the 
post of Upper Division Inspector to which 
post he bad been first temporarily appointed 
and subsequently regularised and still sub- 
sequently confirmed. Consequently I am of 
the view that the most elementary precau- 
tion of conclucing the disciplinary proceed- 
ings against a Government servant as expe- 
ditiously as possible has not been taken in 
this case and there is no acceptable explana- 
tion whatever for the inordinate delay be- 
tween the explanation of the petitioner 
dated 14-12-1961 and the final order passed 
on 10-7-1968. The counter-affidavit attempt- 
ed to state that in 1964 the Government 
passed orders as to who should be the com- 
petent authority to pass orders in such mat- 
ters, but even that order of 1964 does not 
explain the delay between 1961 and August, 
1965, when the Assistant Commissioner of 
Ramanathapuram at Madurai issued the com- 
munication to the petitioner offering to con- 
duct an enquiry. Therefore, I am satisfied 
that, with reference to the facts and circum- 
stances of this case, the petitioner is entitled 
to contend that his explanation dated 14-12- 
1961 must be deemed to have been accepted 
by the Department and the proceedings 
against the petitioner must be deemed to 
have been dropped and therefore there was 
no justification thereafter to revive the same 
and i the impugned order after such a 
long lapse of time. 


8. This conclusion derives support 
from a judgment of the Mysore High Court 
in Andrews v. District Educational Officer, 
Bangalore, 1968 Lab IC 756 (Mys). In that 
case certain charges were Famed: against the 
Government servant concerned in the year 
1961 to which the petitioner sent his ex- 
planation. Thereafter in March 1964, charges 
were again framed against the petitioner, 
these charges being substantially the same 
as those that were framed against him in 
1961. In that context the Mysore High 
Court pointed out: 


“If after the production of this expla- 
nation, the disciplinary proceeding was not 
continued, what should reasonably follow is 
that the disciplinary authority was satisfied 
with the explanation and dropped the char- 
ges. The strength of that inference receives 
reinforcement from the fact that it was only 
after a period of 8% years that the charges 
were once agair: revived. The great and in- 
ordinate delay in the revival of those charges 
and the antecedent discontinuance of the 
earlier disciplinary ee over a long 
tract of time can have no other meaning 
than that the disciplinary authority was sa- 
tisfied with the explanation offered by the 
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petitioner on October 24, 1961, and that in 
consequence the proceeedings against him 
were discontinued and abandoned. If that 
was how the earlier disciplinary proceeding 
terminated, it was not within the compe- 
tence of the disciplinary authority to ex- 
hume those charges and to make them the 
subject-matter of another disciplinary pro- 
ceeding, as late as in the year 1964. 


We do not say that it is not permissible 
for a disciplinary authority to discontinue 
a disciplinary proceeding and start another 
in respect of the same matter, if there be 
a defect or other analogous reason for the 
discontinuance of one proceeding and for 
the commencement of another. But that 
was not what happened in the case before 
us. 


9. These observations of the learo- 
ed Judges of the Mysore High Court are 
clearly to the point in the present case and 
therefore, I am of the view that the im- 
pugned order in this case cannot be sus- 
tained. I may make it clear that, if there 
had been an acceptable explanation for the 
long delay involved in the case and the 
petitioner during that interval had been told 
that the disciplinary proceedings were kept 
alive and had not been dropped, the posi- 
tion may be different. I have already point- 
ed out that subsequent to the framing of 
the charges, the petitioner was temporarily 
promoted with effect from 1-4-1961 and 
subsequent to the receipt of the explanation 
of the petitioner dated 14-12-1961 the peti- 


tioner’s service as Upper Division Inspector’ 


was regularised, and lastly as late as in 1966 
the petitioner’s promotion as Upper Division 
Inspector was confirmed. From these cir- 
cumstances a reasonable inference can 
certainly be drawn that the explanation of 
the petitioner dated 14-12-1961 was accept- 
ed and the disciplinary proceedings against 
the petitioner were dropped, 


10. One of the contentions put for- 
ward in the counter-affidavit in answer to 
the claim of the petitioner is that the peti- 
tioner has an alternative remedy by way of 
appeal to the Government. Certainly the 
existence of an alternative remedy is a 
matter to be taken note of by the Court in 
the exercise of its discretion under Art. 226 
of the Constitution. However, in view of the 
facts of this case, which are glaring, I do not 
think that the existence of an alternative 
of the peti- 
heis entitl- 


remedy should stand in the wa 
tioner getting the relief to whic 
ed in this writ petition. 


11. Consequently, this Writ Pet- 
tion is allowed, and the impugned order of 
the Commissioner is quashed. There will 
be no order as to costs. 

Petition allowed. 


[en 


Sethu Ramalinga v. Veeraswami 


A» I. R. 


AIR 1971 MADRAS 174 (V 58 C 25) 
ISMAIL, J. 

Sethu Ramalinga Menattarayar, Appel- 
lant v. Veeraswami Chettiar and others, Res- 
pondents. 

Second Appeal No, 1721 of 1966, D/- 
7-7-1970 against decree of Sub. J., Tanjore, 
in A, S. No. 119 of 1965. 


(A) Hindu Law — Alienation — Ali- 


-enation by coparcener of his undivided share 


—— Subsequent alienation by alienee of same 
property to another — Right of alienee’s 
alienee to sue for general partition of family 
properties — Prayer to allot specific item 
to the share of alienating coparcener can 
be granted — Nature of such right of ali~ 
enee’s alienee, explained — Suit instituted 
by both alienees held maintainable. AIR 
1959 Andh Pra 523 (FB), Dissented from. 

An alience from an alienee of a Hindu - 
coparcener standing in the shoes of his alie- 
nor is entitled to file a suit for general parti- 
tion and- praying for the allotment of the 
specific item of the property purchased by 
him to the share of the alienating coparce- 
ner, if that were possible, taking into consi- 
deration the interests of other ‘coparceners. 
AIR 1959 Andh Pra 523 Be Dissented 
from; S. A. No. 272 of 1959 (Mad) & AIR 
1952 Mad 419 (FB), Relied on; AIR 1920 
Mad 816 & AIR 1921 Mad 384 & AIR 1948 
Mad 464, Disting and Expl. (Para 18) 


The right of an alienee for general par- 
tition hes been recognised on equitable con- 
siderations and is as effective and efficacious 
as any other right known to law. (Para 8) 

This position cannot be different with 
regard to the right of alienee from the alie- 
nee of a coparcener on the ground that the 

uity is fixed only to the alienee. The right 
of partition which first alienee is a tangible 
vested right and also a transferable right. 
If the right is transferable, then there is 
nothing in law or logic to hold that the 
transferee will not be able to exercise the 
right which the transferor coparcener could 


have exercised. S. A. No. 272 of 1959 
(Mad), Relied on. (Para 17) 
Assuming that the alienee’s alienee is 


not entitled to bring such a suit, in the in- 
stant case, the first alienee being the first 
plaintiff, the suit was maintainable. Since 
he had not acquired any interest the ques- 
tion of his parting with the interest would 
not arise. In any event, the second alienee 
had a right to sue for damages against his 
alienor (first alienee) for breach of warranty 
of title. If so, the first alienee is not abso- 
lutely disinterested, since at least for safe- 
guarding himself against the possibility of 
his being made liable for damages he has 
interest to institute the suit. (Para 19) 

(B) Civil P. C. (19098), Sections 100-101 
— New plea — Suit for general partition 
brought by alienee from Hindu  coparcener 
— Plea that sale-deed in question was exe- 
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euted by coparcener-alienor while under in- 
fluence of liquor — Point found against de- 
fendants by trial Court — Appellate ‘Court 
not going into that question in absenze of 
cross-appeal against that finding — No such 
ground taken in memorandum of grounds of 
second appeal — Plea at the stage of argu- 
ments cannot be allowed. (Para 2) 


Cases Referred; Chronological Paras 
(1959) AIR 1959 Andh Pra 528 
(V 46) = 1959-2 Andh WR 79 
(FB), Gurunadham v. Venkatarao I 
(1959) S. A. No. 272 of 1959 (Mad) 
(1952) AIR 1952 Mad 419 (V 89) = 
1952-1 Mad LJ 308 (FB), Perama- 
nayakam Pillai v. Sivaraman 3, 16 
(1948) AIR 1948 Mad 464 (V 85) = 
1948-1 Mad LJ 478, Petru 
Subbiah v. Palaparthi Venkates- 


warlu 
(1926) AIR 1926 Mad 774 (V 18) = 
ILR 50 Mad 320, Kandasami Uda- 
yan v. Velayudha Udayan 1 
(1921) AIR 1921 Mad 884 (V 8) = 
ILR 44 Mad 167, Dhadha Sahib v. 
Muhammad Sultan Sahib 6, 10, 17, 18 
(1920) AIR 1920 Mad 3816 (V 7) = 
ILR 48 Mad 809, Sabhapati Pillai 
v. Thandavaraya Odayar , 19, 18 
(1904) ILR 27 Mad 162, Ranganathan 
Chetti v. Ramaswami Chetti 
(1902) ILR 25 Mad 690 (FB), Ayya- 
giri Venkataramayya v. Ayyagari 
Ramayya 
G. Ramaswami and M. Kalyanasında- 
ram, for Appellant; K. S. Naidu and S. Vija- 
yan, for Respondents. 


JUDGMENT :— The first defendant in 
O. S. No. 291 of 1964 on the file oj the 
District Munsif Court of Thanjavur is the 
appellant before this Court. The appellant 
is the father and the 3rd respondent is the 
son and they constitute a Hindu undivided 
family. The 3rd respondent on 18-9-1947 
sold a particular item of property belorging 
to the joint family to the first respordent 
herein, and that the sale deed has been 
marked as Ex. A.2 in the case. e first 
respondent, in turn, sold the property tc the 
second respondent by a document dated 6-8- 
1959, marked as Ex, A-1, in this case. As a 
result of these transactions the second res- 
pondent came into possession of the pro- 
perty. 

Thereafter the appellant filed O. S. 256 
of 1959 on the file of the Court of the Dist- 
rict Munsif, Thanjavur, for recovery of pos- 
session of the property contending that the 
sale deed dated 18-9-1947 in favour of 
the first respondent herein was 
binding on him, that he was 
the manager of the family and that 
the third respondent had no right to alienate 
the property. The suit itself had a checuer- 
ed career and ultimately came to be dispos- 
ed of by the learned District Judge, Vest 
Thanjavur on 30-3-1964 in A. S. No. 195 
1960. The learned District Judge cam=> to 
the conclusion that the sale was not tind- 
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ing on the appellant herein and, therefore, 
the appellant was entitled to recover pos- 
session of the property from the second res- 
pondent herein. At the same time, he was 
of the view that respondents 1 and 2 here- 
in as alienees from the third respondent 
herein would be entitled to file a suit for 
general partition. 

Consequently, while declaring that the 
appellant herein was entitled to possession 
of the property and that the sale by the 


third repondent was not binding on him, ia 
terms of the lew declared by this Court in 


Kandasami Udayan v. Velayudha Udayan, 
ILR 50 Mad 820 = (AIR 1926 Mad 774), 
he granted stay of the execution of the de- 
cree for a period of two months to enable 
respondents 1 and 2 herein to file a suit for 
partition, It is thereafter that respondents 
1 and 2 herein instituted O. S. 291 of 1964 
on the file of the Court of the District Mun- 
sif, Thanjavur for a general partition of the 
properties belongmy to the joint family of 
the appellant an e third respondent here- 
in and allotment of the item purchased by 
the first and second respondents to the share 
of the third respondent herein. 


The suit was resisted by the appellant 
as well as the third respondent, the third 
respondent putting forward a further conten- 
tion that the sale deed executed by him in 
favour of the frst respondent was not en- 
forceable as he executed the same under the 
influence of drink. This case put forward 
by the third respondent was rejected by the 
learned District Munsif, but the learned 
District Munsif by his judgment and decree 
dated 18-8-1965, dismissed the suit. He 
took the view that the first respondent had 
alienated the property in favour of the se- 
cond respondent and that therefore he had 
no further interest in the property. As far 
as the second respondent was concerned, he 
was not an alienee from a coparcener, but 
an alienee from the alienee of a coparcener 
and, therefore, he had no right to institute a 
suit for general partition. For this purpose, 
he relied on the judgment of a Full Bench 
of the High Court of Andhra Pradesh in 
Gurunadham v. Venkata Rao, AIR 1959 
Andh Pra 523 (FB). 


Against this judgment and decree res- 
pondents 1 and 2 herein preferred A. S. 119 
of 1965 before the learned Subordinate 
Judge, Thanjavur, who, by his judgment and 
decree dated 26-4-1966, reversed the conclu- 
sion of the learned District Munsif and de- 
creed the suit cf respondents 1 and 2 here- 
in. Before the learned Subordinate Judge 
reliance was placed on behalf of respondents 
I and 2 on the decision of Veeraswami, J, 
(as he then was) in S. A. No. 272 of 1959 
(Mad) and following that decision alone the 
learned Subordinate Judge decreed the suit 
of respondents 1 and 2 herein. Hence the 
present second appeal by the first defendant 
in O. S. 291 of 1964. - 


2, Tt is easier to dispose of the 
claim put forward by the defendants in the 
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suit that the sale deed executed by the third 
respondent in favour of the first respondent 
was not valid as having been executed while 
under the influence of liquor. As I pointed 
out already, this point was found against by 
the learned District Munsif, but the learned 
Subordinate Judge did not go into the ques- 
tion stating that no cross appeal against that 
finding had been filed before him. In any 
event, as far as the present second appeal is 
concerned, no such ground has been taken in 
the memorandum ounds of second ap- 
peal and, therefore, that question does not 
arise at this stage. 


; The only question that remains 
for consideration is whether the suit institut- 
ed by respondents l and 2 herein for a 
general partition of the family properties 
with a prayer to allot a half share to the 
third respondent herein and to allot Item 
No. 1, purchased by respondents 1 and 2 
to the share of the third respondent herein 
is maintainable. As I pointed out already, 
the argument is that the first respondent had 
parted with his interest in the property -in 
favour of the second respondent, and the 
second respondent being an alienee from the 
alienee, he is not entitled to the equity 


which the first respondert was entitled to, of - 


filing a ‘suit for general peace and having 
the properties sold to him allotted to the 
share of his vendor, In view of the legal 
position regarding the right of a coparcener 
to sell his undivided interest in a joint family 
property for consideration, and the right of 

e alienee to file a suit for general parti- 
tion, having been elaborately considered by 
a Full Bench of this Court, in Peramanaya- 
kam Pillai v. Sivaraman, AIR 1952 Mad 419 
(FB) it is not necess: to deal with the 
quesion in any great detail, Summarising 

e legal position, with regard to this aspect, 
Satyanarayana Rao, J., observed in that judg- 
ment as follows:—< 


“A coparcener of a joint Hindu family 
governed by Mitakshara obtaining in the 
State is entitled to alienate his undivided 
share either in the whole of the property or 
in a certain specific item of the property or 
even the whole of a specific item. In all 
such cases the onl 
acquires is to stand in the shoes of his ven- 
dor and to work out his rights by a suit for 
partition and in such a suit, if without pre- 
judice to the rights of the other members of 
the family, it is possible to have the shares 
alienated to the alienee allotted to the alie- 
nor, it may be allotted to the alienee in the 
right of the alienor. ...... H 


Text books and decisions generally refer to 
this right as a right in equity. The reason 
for this description is that, as far as the 
textual Hindu law is concerned, no such 
right was recognised on the pat of a copar- 
cener, to alienate his cae q mie na 
coparcen roperty and on the part o e 
' alienee to file a suit for partition. To de- 
mand a partition of the coparcenary property 
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is a right available only to a coparcener 
under textual Hindu law and when that 
right, for equitable considerations, was recog- 
nised in an alienee, text book writers and 
decisions started referring to that right as 
equity. Reference to that right as equity is 
merely for the purpose of indicating the ori- 
gin of the right; that is, that right did not 
originate from the textual Hindu law, but 
that right was recognised on equitable con- 
siderations. But, none the less, that right 


“is as effective and efficacious as any other 


right known to law. 


It is easily understandable why such a 
right for general partition alone has been 
recognised in an alienee. According to the 
textual Hindu law no member of a coparce- 
mary can prenera that he has got an indi- 
vidual right in any specific item of the co- 
parcenary property, The coparcenary pro- 
perty belongs to all the coparceners in com- 
mon and the specification of a fractional 
share of a coparcener or the specification of 
a particular item of the coparcenary property 
as belonging to a coparcener cannot arise ex- 
cept in the event of a partition. ; ; 

From the very nature of the concept of 
coparcenary the interest which an undivided 
opnan has in the coparcenary property 
is liable to fluctuation either by birth or by 
death in the family, and in view of this con- 
tingency, at no particular point of time it is 
possible to predicate with any degree of cer- 
tainty that a coparcener has a specific frac- 
tional share in the property, that can 
be said is that if at any particular point of 
time a suit for partition had been instituted 
or a partition had-taken place, a particular 
coparcener would have been entitled to a 
particular fractional share. 

It is in view of this legal position, an 
alienee from a coparcener does not acquire 
any right in a specific item of the property, 
because the alienor himself does not have 
that right. The only right the alienor bas 
is the right to file a suit for partition and 
obtain his share of the property and that 
tight: by means of an alienation is transfer- 
red to the alienee and the Courts recognise 
that rigat. As I pointed out already, simply 
because this right was recognised in an alje- 
nee, on the basis of equitable considerations, 
the right is no less efficacious than any other 
right. 

4, There is one other aspect to be 
considered in this behalf. The right of an 
alienee under such circumstances can be said 
to be comprised of two aspects; one is to file 
a suit for a general partition; the other is, in 
such a partition, to have the property alie- 
nated to him allotted to the share of his 
alienor, if that can be done without preju- 
dice to the interests of the other coparce- 
ners, Therefore, as far as the right to file 
a suit for partition itself is concerned, it 
cannot be denied to the alienee under any 
circumstances, but the right to have the 

articular item of the property allotted to 
ibe share of his alienor can be defeated, if 
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such allotment cannot be made without pre- 
judicing the interests of the other copar- 
ceners. Therefore, whatever may be 
contingency with reference to the alienee 
getting a particular item allotted to the saare 
of the alienor, as far as the right to institute 
a suit for partition itself is concerned, there 
is no equity and it cannot be denied under 
any circumstances. It is only because of 
this that in the passage extracted by me 
above from the judgment of Satyanaravana 
Rao J. what is referred to is not an ecuity 
to file a suit for partition. This is now 
the position is stated in Mayne’s Hindu law, 
lith Edn, at page 488:— 

“In dividing the family properties the 
Court will, no dhe set apart for the ali- 
enating coparceners share the property ali- 
enated if that can be done without any in- 
justice to the other coparceners, and such 
property, if it is so set apart may be given 
to the transferee of the interest of such co- 


arcener. But this is only an equity and 
the alienee is not, as of right, entitled to 
have the property so allotted. If such pro- 


P is not so set apart, then the alienee 
would be entitled to recover that property 
which was allotted to his vendor for his 
share, in substitution for the property that 
was alienated in his favour”. 


This being the right of an alienee from a 
coparcener, can the position be different with 
regard to the right of an alienee from the 
alienee of a coparcener? That will depend 
upon the nature of the interest which the 

ienee acquired under the alienation from 
the coparcener, which he transfers to his 
own. alienee. As I pointed out already, the 
only decision that is relied on in support of 
the contention that the suit by the second 
alienee is not maintainable, is the judgment 
of the High Court of Andhra Pradesh referr- 
ed to already. That judgment in turn relies 
on two Bench decisions of this court and the 
judgment of a single Judge of this court 
and it is only on the basis of the said ceci- 
sions that the Andhra Pradesh High Court 
has come to the conclusion that the suit by 
an alienee from an alienee is not maintain- 
able. Let me, now examine the decisions 
of this court for the purpose of finding out 
whether those oos tay down any su 
principle, 


5. The first decision is Sabapathi 
Pillai v. Thandavaraya Odayar, ILR 48 Mad 
809 = (AIR 1920 Mad 816). In that case 
the plaintiffs vendor had purchased certain 
properties in execution of a money decree 
against a coparcener. At the time of the 
attachment a partition suit among the copar- 
ceners was pending. The decree in the Dar- 
tition suit allotted certain properties to the 
judgment debtor. On comparing the sale 
certificate with the list of properties allo-ted 
to the judgment-debtor, the plaintiff fomd 
that the sale certificate included items which 
did not correspond to the item in the parti- 
tion decree. Under these circumstances, he 

ed a suit for the allotment of the exent 
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of the property which he had purchased 
under the sale certificate from the items 
given under the partition decree. The ques- 
tion was whether the suit was maintainable 
or not. Seshagiri Aiyar and Moore, JJ., 
came to the conclusion that such a suit was 
not maintainable, The reason for that con- 
clusion was that the plaintiffs vendor was a 
Court auction purchaser. To such purchases 
the principle of caveat emptor applied, and, 
since the plaintiff's vendor had chosen to 
bid for and purchase specific properties, he 
was not entitled to claim their equivalent 
from other properties of the judgment-deb- 
tor. The learned Judges rested their deci- 
sion on two considerations: (i) in a Court 
sale there was no warranty of title; (ii) there 
is no privity of contract between an auction 
purchaser and a judgment-debtor. The 
question whether that decision is right or 
wrong does not arise for consideration. All 
that I am interested in pointing out is that 
that case was conéerned with a suit by an 
alienee from a Court auction purchaser of a 
coparcener’s property for recovery of speci- 
fic items of property allotted at the parti- 
tion between the coparceners themselves, in 
the place of the items purchased by him and 
the decision did not desl with a suit for a 
pami partition instituted by an alienee 
om the alienee of a coparcener. 


6. The . next decision is Dhadha 
Sahib v. Muhammad Sultan Sahib, ILR 44 
Mad 167 = (AIR 1921 Mad 884). In that 
case also the plaintiff bought certain speci- 
fic Jands from a vendee from a coparcener. 
At the time of the sale by the vendee of the 
coparcener to the plaintiff, a suit for parti- 
tion as between the coparceners was pending. 
By the decree in the suit for partition, ‘the 
property which was purchased by the plain- 
tiff was not allotted to the alienating copar- 
cener, but some other land was given to 
him instead. Thereafter the plaintiff insti- 
tuted the suit for recovery of that property 
as substituted property. The learned Judges, 
viz., Abdur Rahim and Oldfield, JJ., nega- 
tived that contention and pointed out:— 


“The plaintiff has not bought the land 
from a Hindu coparcener who, according to 
the Hindu law, would have a right to de- 
mand partition of the family property and to 
get the share due to him. The plaintiff has 
bought certain specific land from the first de- 
fendant who is a Muhammadan and between 
them there can be no question of working 
out any such equity as is mentioned in 
Manjayya v. Shanmugha, ILR 88 Mad 
684 = (AIR 1914 Mad 440 (2). 
When analysed the position is simply this. 
A sells a particular parcel of land to B. It 
is found that A has no title to the land, Can 
it be said that B is entitled to ask to con- 
vey to him some other land in place of what 
he bought? When stated in those words, the 
position of the plaintiff would be quite un- 
tenable and it is difficult to see why the cha- 
racter of the superior title by which the title 
of the vendor in the land- which he purport- 
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ed to sell is defeated should make any dif- 
ference to the vendee’s rights. As the ven- 
dors title to the land in dispute has been 
superseded by a superior title, the only reme- 
dy open to the vendee is damages for breach 
of warranty of title. It is brought to our 
notice that in Sabapathi Pillai v. dava- 
raya yar, ILR 48 Mad 309 = 
(ATR 1920 Mad 816) the plaintif was 
a purchaser from a purchaser at a Court 
auction in execution of a money decree 
against a Hindu Sopa and it was ap- 
parently not argu before the learned 
Judges that a vendee of a purchaser from 
a Hindu coparcener could not claim against 
this vendor any such equity as was mention- 
ed in ILR 88 Mad 684=(AIR 1914 Mad 440 
(2)). The case was argued on the basis that in 
the case of a purchaser at Court auction 
there is no warranty of title. We do not see 
much significance in the fact that the ques- 
tion now raised before us was not raised 
before the learned Judges who decided 
ILR, 48 Mad 809 = (AIR 1920 Mad 
816), We are of opinion that if we 
were to hold that the plaintiff is entitled to 
whatever land the first defendant might have 
got in substitution for what he had purchas- 
ed from his vendor we would be giving him 
property which he never bargained for. 


T. Here again I do not propose to 
say anything about the correctness or other- 
wise of the judgment. Al that I am inter- 
> ested. in pointing out is that that case also 
did not deal with a suit for partition filed 
by an alienee of the alienee from a Hindu 
coparcener, but that case also was concern- 
ed with a suit filed by the alienee of an 
alienee for recovery of specific items of pro- 
perty allotted to the share of the alienating 
coparcener which were different from what 
he had sold. ‘Therefore, these two decisions 

- clearly are not authorities for the proposition 
that the right which is available to an alie- 
nee to file a suit for general partition is not 
available to the alienee’s alienee. There -are 
no observations in those two judgments from 
which such a conclusion can even be infer- 
r 


8. The next decision is that of Hor 
will, J., in Petru Subbiah v. Palaparthi Ven- 
kateswarlu, 1948-1 Mad LJ 478 = (AIR 
1948 Mad 464). As recorded by the learn- 
ed Judge himself, the findings were:— 


“The father of a joint family consisting 
of himself and his minor sons sold the suit 
item of property to one Katta Subbayya, 
who subsequently became an insolvent. The 
rights of Katta Subbayya thereupon passed 
to the Official Recetver, who sold the land 
in auction to the present appellant. Later 
on a collusive partition suit was instituted; 
and, as one would expect, the suit item fell 


ta the share of the minor in partition. He 
thereupon through his guardian alienated the 
property in favour of the first respondent in 


A. S. No. 1187 of 1946 (herein termed 
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the first: respondent). The appellant fled 
O. S. 29} of 1943 for an injunction restrain- 
ing the frst respondent from interfering with 
his possession, in the alternative, he asked 
for a general partition. The first respondent 
and the minor filed O. S. 110 of 1944 for 
possession. The Courts below found that 
the appellant had been in possession of the 
suit lands. The Lower Appellate Coart also 
found — it will perhaps be better to say 
that it assumed — that the transfer in favour 
of the appellant was a valid one. ........ 
The Subordinate Judge held that since the 
appellant was entitled to the father’s helf 
share and the first respondent was entitled 
to the minors half share, they were co- 
owners of the property and that therefore the 
appellant was not entitled to an injunction. 
He therefore dismissed his suit. In the suit 
of the first respondent the learned Subordi- 
nate Judge held that although he was not 
entitled to possession of the whole of the 
roperty, he had acquired the interests of 

minor and was therefore entitled to a 
half share. He passed a preliminary decree 
as if the suit had been one for partition, 
which it was not”. 


9. Tt will be seen that the suit for 
injunction or, in the alternative, for partition 
was filed by a person who had purchased the 
property from the Official Receiver who had 
taken over the estate of the alienee from a 
coparcener on insolvency. The other copar- 
cener’s interest was sold to another person. 
It is in context that the question arose 
whether the purchaser from the Official Re- 
ceiver was entitled to an injunction or, in 
the alternative, to partition. The learned 
Judge took the view that he was not enttl- 
ed to either of the reliefs. He first came to 
the conclusion that the stand of the leamed 
Subordinate Judge that they were co-owners 
of the property was not tenable, as they 
were really claimants to ownership. For dis- 
missing the suit for infunction or, in the 
alternative, for partition, the learned Judge 
relied on the two decisions of this Court al- 
ready referred to. The leamed Judge ob- 


served— 


“Tt is argued. that the particular kind of 
equity with which we are concerned now is 
not the equity to have another item of land 
out of the joint family property in the place 
of that conveyed, but the equitable right to 
have that particular item of property allotted 
to the alienor iu partition. The two equi 
ties are not however separable. A. vendee 
from a member of a family has a right in 
the first instance to ask that, if it be possi- 
ble, the property purchased by him might 
be allotted to the share of his alienor in 
partition and failing that to have another 
item of family property allotted to him im 
its stead. The same lire of reasoning would 
seem to apply to the cases immediately before 
me as in the cases under consideration in 
Dhadha Sahib v. Muhammad Sultan Sahib, 
ILR 44 Mad 167=(AIB 1921 Mad 384) and 
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ILR 48 Mad 309==(AIR 1920 Mad 316). The 
decisions proceeded on the basis that the rela- 
Honship between an alienee from a member 
of a joint family and his alienee was that of 
a vendor and purchaser under the Traasfer 


of Property Act and that the only remedy . 


of the alienee from the alienee arises out 
of their contract, i.e. a right to damages 
for breach of covenant of title’. 


10. I have already referred ta the 
fact that the decisions of this Court in ILR 
44 Mad 167 = (AIR 1921 Mad 384) and 
TLR 43 Mad 809 = (AIR 1920 Mad 3816) 
did not deal with the case of a suit for 
general partition filed by an alienee from an 
alienee, and that they were dealing with a 
situation in which the alience from an alenee 
filed a suit against the alienating coparcener 
for recovery of the property allotted tc his 
share in the partition among the coparceners 
in the place of the property alienated by him 
and it was that right which was negatived 
in those decisions. There is absolutely noth- 
ing in those decisions from which an infer- 
ence could be drawn that there is any gene- 
ral principle by which the right of an alisnee 
from an alienee to file a suit for general 
partition can be negatived. Horwill J. further 
assumed that those two decisions procezded 
on the basis that the relationship between 
an alenee and his alienee was that of a 
‘vendor end purchaser under the Transfer of 
Property Act and that the equitable right 


to demand partition recognised in an alisnee 
would not be available to his alienee. The 


Tearned Judge has not given any reason 
whatever for coming to this conclusion. 


I Now, I shall take up the Ful 
Bench decision of the Andhra Pradesh High 
Court referred to already. In that case, as 
in the present case, the original alience as 
well as his alienee joined in filing a suii for 

artition. It is in that context that the fol- 
owing two questions were referred for the 
opinion of the Full Bench: 


1. Whether an alienee of an alienes of 
a specific item of property from a Hindu 
coparcener can maintain a suit for gereral 
‘partition and claim the allotment to him of 
that specific item? 


2. Whether the frst alienee who has 

divested himself of all interest in the pro- 
perty can claim the equity? 
The learned Judges, relying upon the ceci- 
sions of this court referred to already, came 
to the conclusion that the suit was not main- 
tainable, even when the original alienee had 
figured as a plaintiff along with his alience. 
The learned ` Judges posed the following 
question for their consideration— 


“The only point is whether this equity 
could be extended to an alenee of an alienee 
m a Hindu coparcener?” 
Then they referred to the three decisions 
already dealt with by me. 
Then they proceed to observe:— 
“Tt is incontrovertible that the proparty 
purchased is transferable and capable of 
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being inherited, but that is not 


thing as saying that the equity which fixed 
itself to an alienee from a coparcener is 
transferable. Such an equity cannot be re- 


quel as a right. It should be emphasised 
t this is only an equity and not a right 
as is apparent from Chinnu Pillai v. Kali- 
muthu Chetty, 1912) ILR 35 Mad 
47 (FB). See o Peramanayakam v. 
Sivaraman, AIR 1952 Mad 419 (FB). 
We think that this equity is pecu- 
liar to the first vendee from a coparcener and 
is not transferable. Consequently, the posi- 
tion of the second alienee cannot be equated 
to that of the first alienee in that reg: We 
do not see any reason why the subsequent 
vendee should be treated differently from 
ordinary purchasers”. 

12. Having made these observa- 
tions, the learned Judges proceeded to make 
the same statement as Horwill, J., did, name- 
ly, that the rights of the  alienee and his 
alienee would be governed by the provisions 
of the Transfer of Property Act. With re- 
gard to the first alienee himself, joining as a 
plaintiff in the suit for partition, the learned 
Judges pointed out: 

“When the first alienee has parted with 
his interest in the property, he could not 
raise an action claiming the equity. The 
very foundation of a suit is the existence of 
some interest in the property. When he is 
not possessed. of it, we think he cannot bring 
a suit to work out equities”. 

In this view the leamed Judges answered 
both the questions against the claim of the 
plaintiffs to file a suit for partition. 

18. As I have indicated already, the 
learned Judges largely relied on the decision of 
this Court m the three cases referred to, and 
except the decision of Horwill, J., the other 
two decisions, as I pointed out already, did 
not Jay down any such proposition that an 
alienee from an alienee could not file a 
general suit for: partition. 

14, Now let me consider the ques- 
tion from the point of view of general prin- 
ciple. Can there be any difference in the 
status, position and rights between an alie- 
nee from a coparcener and his alienee ? Take 
for instance a case where an alienee from a 
coparcener has filed a suit for general parti- 
tion and during the pendency of the suit he 
dies. Can it be said that his legal represen- 
tatives cannot continue the suit, because the 
equity was fixed only to the alienee and, 
therefore, his legal representatives cannot 
continue the suit and claim partition? Take 
another case, where an alienee has instituted 
a suit for partition and during the pendency 
of the suit he transfers his interest to 
another person. The question is, can the sub- 
sequent alienee come on record under 
Order XXU, Rule 10, Civil Procedure Code 
and continue the suit? As a matter of fact, 
the Full Bench of the Andhra Pradesh High 
Court did contemplate such a situation and 
expressed their view that under Order XXII, 
Rule 10, Civil Procedure Code an alienes 
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could come on record and continue the suit, 
though they guarded themselves against 
committing to such a conclusion, is is 
what the learned Judges stated: 


“Different considerations might, how- 


ever, arise in a case where the first vendee ` 


after invoking the equity by filing a suit for 
partition and for allotment to the coparce- 
ner of the share allotted to him assigns his 
interest to another person, In such a situa- 
tion the provisions of Order 22, Rule 10; 
Civil Procedure Code could come into play 
and the second alienee may request that a 
decree might be passed in his favour instead 
of his assignor. However, we are not re- 
quired to deal with such a situation here 
and it is not necessary to express a final 
opinion. on that.” 


15. I am of the view that there can 
be no objection, on principle, either to the 
alienee coming on record and continuing the 
suit or the alienee in whose favour the inte- 
rest was alienated prior to the institution of 
any suit, himself instituting the suit and 
seeking to have the property purchased by 
him allotted to the share of the alienating 
coparcener. As I pointed out already, the 
decision of the Andhra Pradesh High Court 
seems to proceed on the basis that what the 
alienee has got is only an equity and not a 
right, that, that equity is something perso- 
nal to that alienee and, that that equity will 
not be available to his alienee. I am of the 

*opinion that this reasoning of the Andhra 
Pradesh High Court is not supported by any 
authority. I have already indicated that the 
right to demand a partition, though origi- 
nating from considerations of equity, cannot 
be any the less efficacious and effective than 
the right which in its origin was available 
under common law or textual law. 

16. In the Full Bench decision of 
this Court in AIR 1952 Mad 419, already 
referred to, each one af the learned Judges 
who constituted the Full Bench had occa- 
sion to deal with the nature of the interest 
which an alienee from a coparcener acquires 
I have already stated that he does not ac- 
quire any right in any ea item of pro- 

erty, because even his alienor does not have 
that right. In this context, Satyanarayana 
Rao J. after referring to the judgment of 
Bashyam Aiyangar J. in Ayyagiri Venkata- 
ramayya vV. 
25 Mad 690 (FB), observed :—= 


“The vendee’s right is a transferable 
right and a vested present interest”. 
Viswanatha Sastri J. observed — 


“In (1902) ILR 25 Mad 690 (FB) and 
Ranganathan Chetti v. Ramaswami Chetti, 
ILR (1904) 27 Mad 162, Bashyam Aiyangar 
J. held that coparcener had a.‘present vested 
interest’ in joint family property transferable 
in whole or in part for value and that the 
transferee also took a present vested inter- 
est in the property: ..--_ He has an interest 
in property which though it may fluctuate 
in extent from time to time, is yet definite 


Sethu Ramalinga v. Veeraswami (Ismail J.) 


Ayyagari Ramayya, (1902) ILR- 


A.I. R. 


and ascertainable at any given moment, ag 


for instance by a demand for partition-or by 


an alienation, with this difference that an 
alienation per se does not affect a sever- 
ance of the alienor from the joint family. . a 
.. The legal theory is that an alienee steps 
into the shoes of the alienating copsrcener; 
that he can have no higher rights than the 
alienor, that he must e the interest con- 
veyed subject to the same limitations and 
conditions as the alienor and thet except 
through and in the right of the alienor, he 
cannot have any claim against the joint 
family .... When a coparcerer alienates an 
item of family property, the bargain be- 
tween the parties determines the interest in- 
tended to be conveyed to the vendee. In 
the case of a court sale of the interest of a 
coparcener, the purchaser obtains what was 
intended to be sold. What the alienee gets 
is the totality of what he bargained for and 
not a mere fractional share. The alienee, 
however, cannot trench upor: the rights of 
the non-alienating coparcener. In accord- 
ance with the maxim ‘sic utene fuo ut alie- 
num non laedas’ his rights must be enjoyed 
in such a way as not to interfere with the 
rights of others. The right of the alienee 
though fixed as between himself and the 
alienor and in that sense unchanging, has to 
be enclosed wholly or partially within the 
circumstances of the alienor’s right, that is 
to say, within the share which on a general 
partition would have been allotted to him, 
edema It is argued that all that an alienee 
gets is a right to sue for partition standing 
in the shoes of the alienor and no other 
rights, legal or equitable, as against family 
properties or the non-alienating coparceners. 
It is not correct to regard an alienee as a 
transferee of a mere right to sue. Such a 
transfer would indeed be opposed to law. 
There is a transfer of property to the alie- 
nee with an incidental right of suit, if neces- 
sary, for perfecting his title. It may be 
granted that an alienation per se does not 
convey an unimpeachable or indefeasible 
title to the alienee. He gets a right or an 
equity if you like, to stand in the vendors 
shoes and work out his rights at a partition 
of the family estate. 


At such a partition, an alienee has the 
right to ask that ‘ceteris paribus’ the share of 
the alienor should be made up as to embrace 
wholly or so far as is possikle the property 
purchased ‘by him. The Court is bound to 
grant such a relief to the alienee and if it 
can be done without injustice to the other 
coparceners, it will so marshall the proper- 
ties as to allot the property alienated or as 
much thereof as possible to the share of the 
alienor. This right of the alienee can be 
worked out in any suit to which he is a 
party and which is of sufficient amplitude to 
allow a general stocktaking of the family 
assets as a whole and an adjustment of the 
rights of the coparceners”. 


17. In the same judgment, Raghava 
Rao, J., observed— 


1971 
“When such an alienee is described as 


‘a person who has acquired only an equity, 
what is meant, however, is, not that he has 
no legal interest whatsoever in the property 
alienated such as entitles him to equities on 
the setting aside of the alienation with re- 
ference to the binding part of the considera- 
tion, but that for materialisation of such in- 
terest in the property which he can >ro- 
perly call exclusively his own, he is bound 
still to take steps whether in a suit of his 
own or in a suit for general partition insti- 
tuted by the non-alienating coparcener or 
coparceners. ...... The title may be in- 
choate in the sense that in the allotmen: at 
a general partition he cannot claim the Rem 
as his own or mesne profits thereon as fom 
the date of the alienation. ‘The title may 
be defeasible or even tum out illusory in 
the sense that on allotment at the general 
partition he may get other item or items or 
nothing at all in substitution. But subject to 
such infirmities he does certainly derive fom 
the alienation a legal right not a bare rght 
in personam to use the language of Bake- 
well, J., in ILR 38 Mad 684=(AIR 1914 Mad 
440 (2)), but a right to something much nearer 
to real property than a mere claim to parti- 
tion, to use the language of Wallace, ff... in 
Narayana Sah v. Shankar Sah, 53 Mad L at 
p. 15, something hepa existing and definite’ 
in the language of Lord Justice James in the 
Privy Council in Tuffuzool Hossain Khan v. 
Raghoonath Pershad, (1872) 14 Moo Ind App 
40 at p. 50.° Panchapakesa Ayyar, J. 
observed:— 


“There is no doubt whatever in 
my mind that a private purchaser 
‘from an undivided Hindu coparcener 
in Madras Bombay and Madhya 
Pradesh (Old Central Provinces and Berar) 
gets not merely a right in personam ar a 
right to sue, as urged by Mr. Venkatasubra-mna- 
nia Iyer, but a tangible propery right, which 
whether in law or equity, it does not very 
much matter, a right which according to 
settled decisions which it is too late to ques- 
tion or disturb, does not disappear at the 
death of the alienating coparcener, and 
which gets fixed at the alienating coparce- 
ners estimated fractional share in the joint 
family properties at the time of the aliena» 
T as it were crystallising it as on that 

ate”. 


These observations of four out of the Jeerm- 
ed Judges of this Court, who constituted the 
Full Bench, clearly show that the right which 
an alienee acquires from a Hindu coparce- 
ner is a tangible vested right in property 
and it is also a transferable right. If that 
right is transferable, I am unable to, find 
anything in law or logic to hold that the 
transferee will not be able to exercise the 
right which the transferor could have erer- 
cised. To say that a particular right is transfera- 
able and at the same time to deny the trans- 
feree the remedy available to the transferor is 
merely to negative the transferable character 
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‘Item 15 is reasonable and 
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of the right itself, as a matter of fact, such 
a position will be ever self-contradictory. I 
am of the opinion that that is not the posi- 
tion in law and this is the view that has been 
taken by Veeraswami, J., (as he then was) in 
S. A. No, 272 of 1959 (Mad), on which 
reliance was placed by the learned Subordi- 
nate Judge in the present case. 


‘In that case an alienee from an alienee 
of a coparcener was impleaded as a party 
in a suit for partition as between the cor- 
parceners. In that suit the second alienee 
prayed that the particular property sold by 
the alienating coparcener might be allotted 
to the share of that oora in that parti- 
tion. Though the trial Court directed such 
an allotment, the lower appellate court re- 
versed the conclusion holding that the se- 
cond alienee could not invoke the equity in 
his favour. The learned Judge, after refer- 
ring to the decisions in ILR 44 Mad 167 = 
(AIR 1921 Mad 384) and 1948-1 Mad LJ 
478 = (AIR 1948 Mad 464) pointed out— 


“The present suit was one for a general 
partition in which the second alienee, the 
appellant, was impleaded as a party defen- 
dant. He was not seeking to recover any 
specific property in the present suit, All that 
he wanted was that, while allotting proper- 
ties to the sharers, item 15 might, if pos- 
sible, without prejudice to respondents 1 
and 2, be allotted to the third respondent. 
The equity so invoked is really as between 
the sharers, viz., respondents I to 8. Jf in . 
the final decree proceedings the Court finds 
that it is just and equitable to allot Item 15 
to the share of the third respondent, I can- 
not see how respondents.1 and 2 can have 
any legitimate grievance. I consider, there- 
fore, that the said direction given by the 
trial Court in regard to the allotment of 
roper and that 
the view of the lower appellate court to the 
contrary cannot be maintained”, f 


18. In my opinion, if I may say so 
with respect, this decision brings out the dis- 
tinction between the:two types of cases to 
which I have already referred. The real 
distinction lies in the fact that in one case 
the alienee from an alienee standing in the 
shoes of his alienor, files a suit for general 
partition and in such a suit prays for the 
allotment of the specific item of the pro- 
perty to the share of the alienating copar- 
cener, if that.were possible, taking into con- 
sideration the interests of the other copar- 
ceners, and in the other case, dealt with by 
ILR 43 Mad 309 = (AIR 1920 Mad 
816) and ILR 44 Mad 167 = 
(AIR 1921 Mad_ 884) the suit is instituted 
by the second alienee against the alienating 
coparcener for reorit of a specific item of 
property which he did not bargain for, but 
which was allotted to the share of the alie- 
nating coparcener, in the place of the parti- 
cular item of property “which the secon 
alienee had purchased. There is a vital dif 
ference not only in the procedite; but also 
in substance between ese two types of 
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cases. The ratio behind the decisions in 
ILR 43 Mad 309 = (AIR 1920 Mad 816 
and ILR 44 Mad 167 = (AIR 1921 Ma 
884), will apply only to the latter category 
of cases and will have no pplication what- 
ever to the former category of cases. There- 
fore, both on authority and on principle, I 
am unable to agree with the conclusion ar- 
rived at by the learned Judges of the Andhra 
Pradesh High Court in the Full Bench deci- 
sion referred to above, and I hold that an 
alienee from the alienee of a Hindu coparce- 
mer standing in the shoes of his alienor is en- 
titled to file a suit for general partition im- 
pleading all the coparceners in the partition 
suit and praying for the allotment of the spe- 
cific item of the property purchased by him 
to the share of the alienating coparcener, if 
that were possible, taking into consideration 
the interests of other coparceners. 


19. Even assuming that I am not 
right in this conclusion, in this particular 
case the first alienee also figures as a party 
(as frst plaintiff) in the suit. The question 
is whether it will make any difference. The 
argument that was advanced, and which 
found favour with the learned Judges of 
the Andhra Pradesh High Court, was that 
the first alienee having parted with his inte- 
rest in the property cannot any longer insti- 
tute the suit. In my opinion, the very basis 
of this reasoning is fallacious. Even the 
alienee from the coparcener does not acquire 
any “interest in the property: and, there- 
fore, the question of his parting with that 
interest in favour of his alienee does not 
arise. In any event, the learned Judges 
themselves concede that the right of the 
second alienee would be to file a suit for 
damages against his alienor for breach of 
warranty of title. If so, the first alienee is 


not absolutely disinterested in the sense that: 


he has nothing whatever to do in the mat- 
ter, At least for the sake of safeguarding 
himself against the pessibility of his bein, 
made liable to pay Ras to the secon 
alienee, he has got sufficient interest to in- 
stitute the suit for partition, so that the pro- 
perty purchased by him from the coparce- 
ner and subsequently sold by him to hi 
alienee, might be allotted to the share of the 
alienating coparcener and made available to 
bis own alienee with the result that he would 
have discharged his obligation under the 
sale by which he sold the property to his 
alienee and he will not be held liable in 
damages. The only reason given by the 
learned Judges of the Andhra Pradesh High 
Court in this behalf is that once the first 
alienee has parted with his interest in the 


property he could not raise any claim in. 


equity and that the very foundation of a 
suit is the existence of some interest in the 
property. Here again the learned Judges 
were proceeding only on the basis that the 
first alienee had only an equity, that it was 
something far inferior to a right, to file a 
suit for partition to recover the property, and 
that that equity was more or less personal to 
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the alienee, since the learned Judges say 
“The equity fixed itself to the alienee”. : 

20. For the reasons I have already 
indicated, with pot respect to the learned 
Judges, I am of the opinion, that this rea- 
soning is not sound. In view of this I hold 
that the conclusion of the Jearned Subor- 
dinate Judge in this behalf, that the suit for 
general partition instituted by respondents 
I and 2 herein is maintainable, is correct. 
Hence, the second appeal fails and is dismis- 
sed. There will be no order as to costs. 


No leave. 
Appeal dismissed. 





AIR 1971 MADRAS 182 (V 58 C 26) 


K. VEERASWAMI, C. J. AND — 
-GOKULAKRISHNAN, J. 

M. Pappu Reddiar (died) and others, 
Appellants v. Amaravathi Ammal and others, 
Respondents. 

Second Appeals Nos. 218 and 219 of 
1968, D/- 8-7-1970, from decrees of Dist. 
J., Tirunelveli in A. S. No. 141 of 1961. 

(A) Registration Act (1908), Section 17 
(2) (vi) (as amended in 1929) — Words 
“Subject-matter of the suit”---Not the same 
thing as subject-matter of plaint or subject- 
matter of dispute —- Consent decree cover- 
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which constituted inseparable part of consi- 
deration for compromise — Property can 
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Section 53-A —- Part performance — 
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between parties for consideration and in 
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Tyengar and K. N. Subramanian, for Respon- 
ents. 

K. VEERASWAML C. J.:— The plain- 
tiff, who has failed in both the Courts below, 
is the common appellant. He is now Jead 
and is represented by his legal representa- 
tives. On a claim that the properties des- 
cribed in the plaint in O. S. 69 of 1960 and 
in the first schedule to the plaint in O. £. 70 
of 1960, from out of which the second ap- 
peals arise, were not the subject-matter of 
O. S. 76 of 1948, and the compromise de- 
cree passed therein, though covered those 
properties, was not registered, he sought in 
the two suits to recover their possession. 
The suits were resisted on the ground that 
the properties did form part of the subject- 
matter of O. S. 76 of 1948, that there-ore, 
no registration was required, and that, in any 
case, the plaintiff would not be entitled to 
recover them, because of the doctrine of 
part performance, The Courts below con- 
currently found that although the properties 
were not in the plaint in O. S. 76 of 1948, 
they constituted the subject-matter of the 
suit and that, in any event, the defence 
ae on part performance was well found- 
ed. 

2. The same grounds of the plain- 
tiff are reiterated before us, in addition to a 
contention that the compromise decree in 
O. S. 76 of 1948 was a family settlement 
to which Section 53-A of the Transfer of Pro- 
perty Act would not be applicable. 


3. On the death of one Pappu Red- 
diar in October 1936, his two widows and 
his sister, Chinnammal, purported to surren- 
der their interest in his estate in favour of 
Chinnamal’s son, Muthuswami Reddiar. The 
plaintiff is the son of Muthuswami Recdiar 
by adoption. Pappu Reddiar’s elder brother, 
Venkatasubba Reddiar, had died in 1317, 
leaving his two widows and two dauglters 
by one of them. The first defendant in the 
present suits was claimed to be the adopted 
son of one of these two widows. One of 
the daughters, by name, Amaravathi, of Fen- 
katasubba Reddiar, had been marriec to 
Mothuswami Reddiar. The widows and 
daughters of Venkatasubba Reddiar instituted 
O. S. 76 of 1948 and laid claim to the estate 
of Pappu Reddiar, contending that Venkata- 
subba Reddiar and his brother having hail- 
ed from ‘Travancore, when they came to 
settle in Tirunelveli District, they continued 
to be governed by their personal Jaw from 
there, according to which, on the death of 
Pappu Reddiar, his estate devolved on the 
widows of his brother, Venkatasubba Red- 
diar. Muthuswami Reddiar and his adopt- 
ed son, the present plaintiff, Pappu Redciar, 
were parties to that suit. The suit was eren- 
tually settled and it ended in a compronise 
decree which the plaintiff as well as his 
father subscribed to. By that comprorrise, 
in consideration of the widows and the 
daughters of Venkatasubba Reddiar giving 
up their claim in certain particulars, cer:ain 
properties were allotted to them inclucing 
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Ayyadurai, the first defendant, and of those 
properties, some were admittedly the present 
properties‘ of Muthuswami Reddiar, which 
are now in question, but as we said, were 
not in the plaint schedule in O. S. No. 76 
of 1948, 


4, In the above circumstances, the 
appellant contends that inasmuch as the 
ia ag decree was not registered, it 
would be ineffective to convey the proper- 
ties now in dispute. At the same time, to 
counter the ground based on part perform- 
ance, the theory of the compromise decree 
being a family settlement is for the first 
time mooted in the second appeals. 


5. Hemanthakumari Debi v. Midna- 
ur Zamindari Co. Ltd., 46 Ind App 240 = 
ATR 1919 PC 79) held that consent decrees 
did_not require registration even if they in- . 
cluded immovable property not the subject- 
matter of the suit. Section 17 (2) (vi) of the 

Indian Registration Act was, therefore, 
amended in 1929, so as to confine the ex- 
emption from registration to consent decrees 
restricted to the subject-matter of the suit. 
After the amendment, a consent decree com- 
prising of immovable property not the sub- 
ject-matter of the suit or proceeding requires 
registration. But the Courts below were of 
the view, and we think rightly, that in th 
instant case, although the properties in dis- 
ute were not mentioned in the plaint sche- 
ule in O. S. No. 76 of 1948, nevertheless, 
they should be regarded as the subject-mat- 
ter of that suit, inasmuch as their allotment 
to one or the other of the plaintiffs in the 
suit was inseparable from the other provi- 
sions of the compromise decree and consti- 
tuted part of the consideration for the com- 
promise. We think that this is a correct view 
to take. The words “the subject-matter of the 
suit” in Section 17 (2) (vi) cannot be read as 
subject-matter of the plaint nor even as sub- 
ject-matter in dispute in the suit or proceed- 
ing. If the consent decree or order in the 
suit or proceeding covered the property, al- 
though it was not in the plaint or in dis- 
pute, such Property constituting, as it does, 
an inseparable part of the consideration for 
the compromise, may well, in our view, be 
regarded as the subject-matter of the suit. 
is is because the decree passed on the 
basis of the compromise cannot stand with- 
out that property. If by the amendment it 
was intended that if the property was not in 
the plaint schedule, the consent decree 
should not be exempted from registration, 
we are afraid the piraedlony actually em- 
ployed by Section 17 (2) (vi) has failed to 
achieve the objective. We are aware that 
the extended scope we have given to the ex- 
pression “subject-matter of the suit” may 
narrow down the scope of the exclusion from 
exemption from registration under that pro- 
vision. Govindaswami Mudaliar v. Rasu 
Mudaliar, AFR 1985 Mad 232, there was an 
attachment before judgment in a suit to re- 
cover money. When the relative application 
came up for final disposal, there was a com- 
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promise on the basis of which a decree fol- 
lowed. It provided for payment of the 
amount claimed in the suit on certain terms 
and the decree-debt vzas made a charge over 
the po which had been earlier attach- 
ed. Venkatasubba Rao J. held that the pro- 
perty was the subject-mattér of the proceed- 
ing within the meaning of Section 17 (2) (vi). 
We.are in respectful agreement with this 
view of the scope of the expression “subject- 
matter of the suit or goes in that 
section. This view is also justified by _ the 
approach in Ramdas Sah v. Jagarna = 
sad, AIR 1960 Pat 179. On that view, it 
follows that the plaintiffs claim based on 
want of registration of the compromise 
decree, fails. i 


6. Even on the assumption, that the 
compromise decree in O. S. 76 of 
- 11948 required registration, the facts would 
clearly attract the doctrine of part perfor- 
mance. The compromise decree constituted 
'a contract between the parties for considera- 
tion and it was in writing. The courts be- 
low have found, and it is not disputed before 
us, that the first defendant had taken pos- 
session pursuant to the compromise decree, 
that he has since continued to be in posses- 
sion and that patta also had been transferr- 
ed to his name. We think that the com- 
promise decree cannot be viewed as a family 
settlement. In a family settlement, as pointed 
out in Mt. Mahadei Kunwar v. Padarath 
Chaube, AIR 1937 All 578 (FB), there is no 
transfer of property or any right thereto. 
It merely embodies a settlement between 
the parties in which the title of the one is 
acknowledged and recognised by the other. 
To such a transaction, Section 53-A of the 
Transfer of Property Act has no application. 
In this case, the compromise decree was not 
merely one recognising pre-existing titles but 
it operated to transfer some of the properties 
which exclusively belonged to Muthuswami 
Reddiar, to the first defendant, who had no 
pre-existing title or claim thereto. It was 
apparently for this reason the compromise 
decree was not contended in the courts be- 
low to be a family settlement. 


7. The second appeals are dismissed 
with costs payable by the fifth appellant. 
Appeals dismissed. 
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Letters Patent Appeal No. 46 of 1965, 
D/- 18-12-1969, from judgment of Rama- 
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2-8-1968. . 

(A) Mohammadan Law — Gift to 
minor —— Transfer of possession — Donor 
executing gift deed of his property in his 
minor grand-daughter’s favour with con- 
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currence of her father — Donor transferring 
possession of property to minor represented. 


by himself as her guardian —- Gift is valid. 


A Mohammadan executed a gift deed 
in respect of his prope in favour of his 
sister-in-law’s daughters daugater who wasa 
minor aged nine years brought up and main- 
tained by him. The donor executed the gift 
deed with full concurrence of minor's father. 
The donor constituted himself as the minor's 
guardian and delivered possesion to her re- 
presented by himself as her guardian. Regis- 
try of the property in Municipal records con- 
tinued, in the name of the donor and he col- 
lected rent from the tenants: 


Held that the gift was perfectly valid 
under the Mohammadan Law even thou 
there was no delivery of pcssession of the 
pied property to minors father who was 

er legal guardian, AIR 1928 PC 108, Ex- 
plained; AIR 1982 Lah 816 & AIR 1983 
Rang 155 & AIR 1960 Bom 210, Dissented 
from, Case law discussed. (Paras 4, 18) 


(B) Limitation Act (1968), Articles 64 
and 65 — Mohammadan executing gift deed 
of his property in favour cf minor grand- 
daughter — Donor delivering possession of 
property to minor represented by himself as 
her guardian — Donors possession held was 
see? possession and henre adverse to 
onor. ; 


A Mohammadan executed a gift deed in 
respect of his property in favour of his minor 
grand danghter. He constituted himself as 

e minors guardian and delivered posses- ` 
sion to her represented by himself as her 

ardian. It- was clearly stated in the gift 
eed that he had handed over possession to 
the donee and neither he nar his heirs ‘had 
any right to the property covered by the 
gift deed. The donor continued to be in 
possession of the property: 


Held that the donor’s possession was the 
donee’s possession and consequently adverse 
to donor himself. Hence neither the Aon 
im to the 


assuming tha 
was invalid. (1902) ILR 29 Cal 518 


approval, 
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_ N. Sivamani and M. V. Krishnan, for 
Appellants; V. Krishnan and P. Veeraragha- 
van, for Respondents. 


SADASIVAM, J.:— Appellants are the 
brothers sons and heirs of one Kadir Mohi- 
deen, who died on 16-6-1948, They filed 
the suit to recover possession of two skops, 
pearing door Nos. 83 and 34, Main Road in 
Shalavalli village, as belonging to the estate 
of Kadir Mohideen. ‘The first defendant 


19 


S 16 


' Zuleika Bi is the daughter’s daughter of 


Kadir Mohideen’s sister-in-law and she - 
ed title to the suit shops under a gift deed, 
Ex. A-14, dated 27-5-1945 executed by Kadir 
Mohideen, and also on the basis of adverse 
possession. There can_be no doubt in this 
case that Kadir Mohideen executed the gift 
deed and intended to pre the shops to the 
first defendant, Zulaika Bi, But the trial Court 
found that the gift was invalid, as it was 
not accepted by or on behalf of the donee 
Zulaika Bi, and the donor Kadir Mohideen 
did not deliver possession of the suit shops 
and the lower appellate court concurred with 
this finding. The trial court also negat-ved 
the plea of adverse possession put forward 
by the first defendant Zulaika Bi, but the 
lower appellate court differed from that find- 
ing and Dismissed the suit. Ramakrishnan, J., 
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who heard the second appeal, has stated that 
one of the crucial questions for considera- 
tion in this case is whether Hidayatullah, the 
father of the first defendant, Zulaika Bi, had 

iven his consent to the terms of the gift 

eed. He has observed that “neither of the 
lower couris has approached the case from 
this point of view to find out whether the 
circumstances relating to the participation of 
Hidayathullah in the execution of the gift deed 


-would amount to an implied eo iia of 


the gift on the part of Hidayathullah. “Re- 
lying on the powers conferred under Sec- 
tion 108, ivil Procedure Code, the 
learned Judge considered the evidence in 
this case and found that in the arrangement 
made in the gift deed by Kadir Mohideen, 
he had the full concurrence of Hidayathu- 
Ilah, the natural guardian of.the then minor 
Zulaika Bi, and that this was sufficient to . 
support a finding that there was implied ac- 
ceptance of the gift by the natural guardian 
of the minor on her behalf. He found that 
there were sufficient circumstances to con- 
stitute a valid delivery of possession of the 
suit shops in pursuance of the gift deed and 
upheld the gi He also accepted the find- 
ing of the lower appellate court that the 
suit is barred by limitation. 


Ex. A-14 is the gift deed execut- 


2° 
‘ed by Kadir Mohideen in favour of the first 


defendant, Zuleika Bi, who was then 9 years 
old. It is clear from the recitals in the do- 
cument that Kadir Mohideen brought up his 
wife’s sisters daughter Fathima Bi, the 
mother of the first defendant. Even at the time 
of the marriage of Fathima Bi, to Hidaya- 
thullah, Kadir Mohideen had promised to 
help her to the extent of his means and it 
was in pursuance of the same, he has pur- 
ported to execute the gift deed, Ex. A-14. 
Both the trial court and the appellate court 
have found the gift to be true and that 
Kadir Mohideen intended to give the suit 


shops to the first defendant. Kadir Mohi- 
deen was divided from his only brother 
Abdul Kadir Rowther, the father of the 


plaintiff-appellants, and there is no dispute 
that he is the owner of the properties cover- 
ed by the gift deed. Ramakrishnan, J., has 
rightly pointed out that there was a certain 
amount of hard swearing by witnesses on 
both sides and that a part of their evidence 

ered from inconsistencies. Thus the 
second plaintif Mohamed Ali (P W. 1) went 
to the extent of stating in his chief exami- 
nation that his father was not divided 
from the deceased Kadir Mohideen. But he 
had to admit the fact when he was con- 
fronted in cross-examination with the’ parti- 
tion deed’ Ex. A-2 dated 21-10-1927. 


3. The appellants 


put forward a 
fantastic and 


unacceptable case that after 
registering the gift deed, Kadir Mohideen 
gave it to his sister. The contrary version 
of the first defendant that the gift deed was 
handed over to her father Hidayathullah (D. 
W. 2) and that he kept it in the box of 
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Kadir Mohideen did not also favourably 
impress the trial court, or the appellate 
court. It is clear from the scored out por- 
tion of Ex. A-14 that Kadir Mohideen origi- 
nally intended to execute the gift deed in 
favour of the first defendant Zulaika Bi, re- 
presented by her father and guardian Hidaya- 
tullah. But he has subsequently scored 
out the said recitals and constituted himself 
as the guardian of Zulaika Bi. It is true 
that the evidence does not make it clear why 
he did so and it is not possible to speculate 
about it. It may be that as Fathima Bi was 
dead and Hidayathullah had married an- 
other wife and was living separately, Kadir 
Mohideen changed his mind at the time of 
the execution of the gift deed. Having re- 
gard to the terms of the gift deed there is 
nothing unnatural in Kadir Mohideen keep- 
ing the gift deed in his custody, D. W. 2, 
Hidayathullah attempted to move that he 
was collecting rents from e suit shops 
even during the lifetime of Kadir Mohideen. 
But this was also not accepted by the trial 
Court, or the appellate court, Revie regard 
to the entries in the account book kept by 
Kadir Mohideen. The collection of rent by. 
Kadir Mobideen is consistent also with the 
recitals in Ex. A.14 that Kadir Mohideen 
had constituted himself as the guardian of 
the first defendant Zuleika Bi and delivered 
possession to the first defendant Zuleika Bi 
represented by himself as guardian. Both 
the trial Court and the Appellate Court 
found that it was only Kadir Mohideen who 
collected rents from the two tenants of the 
two suits shops so long as he was alive and 
not D. W. 2 Hidayatullah. But the trial 
Court and the a Court have erred in 
throwing the burden on the first defendant 
to prove that the income from the shops was 
spent by Kadir Mohideen for her mainte- 
nance. Thus the Appellate Court has ob- 
served in paragraph 19 of its judgment that 
there is no evidence at all to show that the 
income was spent for the maintenance of 
the minor and that on the other hand, the 
ease of the defendants “is that she was 
throughout being maintained by Kadir Mohi- 
deen”. e suit is for declaration of the 
plaintiffs’ title to the suit Poo and for 
recovery of possession of the same from the 
defendants with future mesne profits. It is 
clear from the evidence in this case that 
within a few days after the death of Kadir 
Mohideen, D. W. 2 Hidayatullah took pos- 
session of the suit shops as the guardian of 
the first defendant, who was then a minor. 
The first defendant is now in possession of 
. the suit shops by virtue of the gift in 
her favour. The donor Kadir Mohi- 
deen has described himself in the gift deed 
as the grandfather and guardian of the first 
defendant and he has stated that possession 
of the suit shops has been delivered to the 
donee. Hence it is not reasonable to pre- 
sume that Kadir Mohideen who was in a 
fiduciary capacity as de facto guardian of the 
first defendant, Zulaika Bi, committed breach 
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of trust by utilising the income from the 
shops for his own purposes. It is more rea- 
sonable to presume that he spent the income 
from the shops for the maintenance of the 
first defendant Zuleika Bi. It is true the 
registry of the shops in the Municipal re- 
cords continued in the name of Kadir Mohi- 
deen, It is true as found by Ramakrishnan, 
J., and the lower Courts that a clumsy at- 
tempt was made by the defendants to tam- 
per with the Municipal registry for these 
shops and to make out that even in 1947, 
before Kadir Mohideen’s death the registry 
was changed to the minors name. There 
can be no doubt that the registry has been 
changed only on 10th July, 1948, that is 
within a month after Kadir Mohideen’s death. 
It is on account of the above circumstances 
and the Privy Council decision in Musa 
Miya v. Kadar Bux, 55 Ind App 171 = 
(AIR 1928 PC 108) that the trial Court as 
well as the Appellate Court found that the 
aes Ex. A-14 though true, was not 
vi . 


4. Ramakrishnan, J., has rightly 
pointed out that the lower Courts have failed 
to find out whether the circumstances relat- 
ing to the participation of Hidayatullah in 
the execution of the gift deed would amount 
to an implied acceptance of the gift deed on 
his part. Hidayatullah was on good terms 
with Kadir Mohideen. There is nothing in 
the evidence to show that they fell out at 
any time. On 26-5-1945 the stamp papers 
have been purchased in the name of Hidayat- 
ull On 27-5-1945 the gift deed has been 
drafted in favour of the first defendant 
Zuleika Bi, then a minor represented by her 
father Hidayatullah as ian. But before 
the execution of the document, Kadir Mohi- 
deen for some reason or other, substituted 
himself as the guardian of the then minor 
Zuleika Bi. Though D. W. 2 Hidayatullah 
has made attempts to strongly support the 
git in favour of his daughter Zulaika Bi by 

ely stating that the gift deed was handed 
over to him, that he collected rents for the 
shops and that even during the lifetime of 
Kadir Mohideen the registry of the shops 
was changed in the name of Zuleika Bi, 
there can be no doubt that he was present 
at the time of the execution of the 
and that the gift of the suit shops and other 
popne was made by Kadir Mohideen to 
is knowledge and with his consent. We 
have, therefore, no hesitation in accepting the 
conclusion of Ramakrishnan J, that in the 
arrangement made in the gift deed by Kadir 
Mohideen, he had the full concurrence of 
Hidayathullah, the natural guardian of the 
minor. In fact, no attempt was made by 
the learned advocate for the appellants to 
challenge this finding. 


5. Sri R. Gopalaswami Iyengar for 
the appellants urged that such a gift as the 
one evidenced by Ex. A-14 is invalid under 
Mohamedan Law, and that the suit is in 
time as it has been filed within 12 years 
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after the death of Kadir Mohideen though 
more than 12 years after the date of the 

ift. The three essentials of a gift Jeiba) 
are mentioned in Mullah’s Principles of Mo- 
hamedan Law, 16th Edn, in Section 149 at 
page 141 in the following terms:—- 


“Tt is essential to the validity of a gift 
that there should be (1) a declaration of gift 
by the donor, (2) acceptance of the gift, ex- 
a or implied, by or on behalf of the 

onee, and (8) delivery of possession cf the 
subject of the gift by the donor to the donee 
as mentioned in Section 150. If these con- 
ae are complied with, the gift is com- 
plete.” 


It is clear from Section 150 at page 142 of 
the same book that it is essential tc the 
validity of a gift that there should be a de- 
livery of such possession as the subject of 
the gift is susceptible of; but there are se- 
veral exceptions to this rule. It is stated 
in Section 156 at page 149 of the book that 
a gift to a minor by a person other han 
his father or guardian may be comylsted 
by delivery of possession to the father or 
guardian and that a gift will also be com- 
plete when a minor, who has attained dis- 
cretion, himself takes possession. Acco-ding 
to this principle, when the donee is a mimor, 
the right to take possession for him belongs 
to his ian, who is first his father, then 
his father’s executor then his grandfether, 
then his executors, as they are the only 
legal guardians of property of a Moharedan 
minor. It is, however, clear from the com- 
meni to Section 156 of Mullah’s P-mci- 
ples. of Mubammadan Law 16th Edn. that 
mee are Demoa of cares wheré the sxict 

e requiring the giving of possession to one 
of the stated guardians of the minor was not 
regarded. as a condition of the validity of the 
ift. ‘The same principles are found in Sec- 
tions 418 and 417 of Tyabji’s Muslim Law, 
4th Edn. It is clear from Section 4]7 at 
page 389 of the said book that neither ex- 


press acceptance nor transfer of possession 


is necessary for the completion of the zift, 
where all the conditions and requirements 
mentioned in that section are complied with, 
viz, where (1) the donee is a minor or person 
of unsound mind; (2) the donor is (a) the 
donee’s father, or (b) the donee’s father 
being absent, the donor is the donee’s grend- 
father, or any other person entitled (in the 
father’s absence) to -be the guardian of the 
donee’s property, or (c) the father and ae 
father being absent, and no guardian heving 
been appointed the donor is the mother or 
other person who is maintaining the dcree; 
(8) the subject of gift is in the pan 
of the donor, or of some person holdirg it 
on the donors behalf; and (4) there & a 
real and bona fide intention on the donors 
part to transfer without consideration the 
ownership of the subject of gift to the doree; 
a change in the mode of enjoyment or a 
declaration of the donor that h 


e reins 
possession on behalf of and as guartian 
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of the minor, may be evidence of such in- 
tention; the absence of a change in the mode 
of enjoyment is evidence of a want of such 
intention. The trend of the recent decisions 
is to liberally construe a gift so as to carry 
out the intention of the donor and as far as 

ossible, to avoid invalidating a gift either 
y putting a narrow construction on the 
terms of the gift deed or by invoking doubt- 
ful principles of Mohammadan law. 


6. It is clear from 55 Ind App 171= 
(AIR 1928 PC 108), that the general rule of 
Mohamedan Law that a gift is invalid in the 
absence of delivery of possession is subject to 
an exception in the case of a gift to a minor 
by his father or other guardian. But it has 
been held in that decision that this exception 
should be strictly construed and that it 
does not extend to a gift by a grandfather to 
his minor grandsons if their father is alive 
and has not been deprived of his rights and 
powers as guardian, even though the minors 
have always lived with their grandfather and 
have been brought up and maiñtained by 
him. This decision has been followed in 
several decisions and it is sufficient to refer 
to the decisions in Mt Saidunnissa v. Inam 
Ilahi, AIR 1982 Lah 316; Suna Meah v. A. S. 
Pillai, ILR 11 Rang 109 = (AIR 1983 Rang 
155), and Abdul Raheman v. Mishrimal, AIR 
1960 Bom 210, by way of illustration. It 
is on the strength of these decisions it 
has been vehemently . argued that the rule 
of Mohamedan Law that a gift is invalid in 
the absence of delivery of eee of the 
property to the legal guardi applies to 

is case because D. W. 2 Hidayathullah, 
the father of the then minor Zuleika Bi, was 
in a position to exercise his rights and powers 
as father and guardian and to take posses- 
sion of the suit shops on her behalf but did 
not do so. Sri M. S. Venkatarama Iyer con- 
tended that the relevant texts of Moham- 
madan Law were not considered in the 
above Privy Council decision as the respond- 
ents in that case did not appear to contest 
the appeal and that though the appeal was 
ultimately dismissed, the principles stated 
therein were not actually necessary for the 
decision of the facts of that case. There 
is some force im this criticism. The Privy 
Council decision related to an oral gift by a 
maternal grandfather to his grandsons who 
were minors, but whose parents lived with 
im. ‘There was no mutation of names and 
no deed was executed, and the maternal 
grandfather continued to be in possession of 
the property. There was no evidence to 
show that the donor in any way regarded 
himself as trustee for his grandsons, or that 
he was in possession of the property on their 
behalf. Jt appears from the decisions that 
the donor decided to make a pilgrimage to 
Mecea and on the eve of his departure he 
invited several persons to dinner and that 
after the dinner, he announced to the per- 
sons then assembled that as he was going to 
Mecca, he had made a gift of his properties 
to his two grandsons, and made them owners 
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thereof. It is necesssary to consider the cri- 
ticism of Sri M. S. Venkatarama Iyer that 
the texts on Mohamedan Law and earlier 
decisions have not been fully considered in 
the Privy Council decisions, though the 
actual decisions: may be correct on the facts 


+ 


ot that case. 


7. In Wilsons Anglo-Muhammadan 
Law’, 5th Edn. at page 323, it is stated in 
Section 303 as follows: — 


“No transfer is necessary in the case of 
a gift by a father to his infant son, the dec- 
leration of gift being considered to change 
the possession by the father on his own ac- 
count into possession as guardian on his son’s 
account, the law is the same in every 
other case where the donee.is a minor in 
lawful custody of the donor.” : 


In Nawab Jan v. Safiur Rahman, AIR 1918 


Cal 786 a gift was made by a Mohammedan: 


father in favour of his two sons, one of 
whom was an adult and the other a minor 
represented by the adult. The gift was made 
by a formal document duly executed and re- 
gistered in which it was stated that the 
adult son Safiur Rahman was the guardian 
of the minor Abdul Rahman. The intention 
of the donor was that the adult son should 
act in ‘respect of the gifted properties for 
the minor son. It has been held in the 
above Bench decision that under the Moham- 


medan Law, it is competent for the father, . 


who is the na ardian of minor 
children, to divest himself of the guardian- 
ship by delegating it tọ a fit and proper per- 
son. There appears to be no difference in 
this respect between the Mahomedan Law 
and the Hindu Law or even English Law. 
The following passage in the Privy Council 
decision in Annie Besant v. Narayaniah, ILR 
88 Mad 807 at p. 819 = (AIR 1914 PC 
41 at p. 42) deals with the power of a 
father to entrust the custody of his son 
- & another; i : 


“As in this country so among the 
Hindus, the father is the natural guardian 
cf his children during their minorities, but 
this guardianship is in the nature of a sacred 
trust, and he cannot therefore during his 
lifetime substitute another person to be 
guardian in his place, He may, it is true, 
in the exercise of his discretion as guardian, 
enirust the custody and education of his 
children to another, but the authority he 
thus confers is essentially a revocable autho- 
rity, and if the welfare of his children require 
it, he can, notwithstanding any contract to the 
contrary, take such custody and education 
cence more into his own hands. If, however, 
the authority has been acted upon in such 
a way as, in the opinion of the court exer- 
cising the jurisdiction of the Crown over in- 
fants, to create associations or give rise to 
expectations on the part of the infants which 
it would be undesirable in their interests to 
disturb or disappoint, such Court will inter- 
fere to prevent its revocation: Lyons V. 


Blenkin; 1821 Jac 245”. 
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The following passage at page 790 of the 
decision in AIR 1918 Cal 786 is rele- 
vant for the present case: 


“It is indisputable that where a gift ig 
made by a father to his infant son, no change 
of possession is Dens, the principle is 
that the declaration of gift is deemed to 
change the possession by the father on his 
own account into possession as guardian on 
his son’s account and the law is the same 
in every other case where the donee is a 
minor in lawful custody of the donor”, 


In support of this view, several texts men- 
tioned by Dr. Abdullah-a-Mamun Subhra- 
wardy in his learned lectures on Moslem 
Legal Institutions are quoted in the above 
decision. The fourth text mentioned there- 
in is worth quoting in this connection— 
“If the infant is in the custody of the 
dfather or the brother or the mother or 
e paternal uncle and a gift is made in 
favour of the infant and taken possession of 
by the person in charge of the infant while 
the father is present, there is difference of 
opinion among the Jurists with respect to it; 
some Jurists are of opinion that it is not 
valid and the correct view is that it is valid 
(Fatawa-i-Quazikhan, Vol, 4, page 389 Edn, 
Lucknow). 
Thus, according to the correct view referred 
to in the above text, the gift made by Kadir 
Mohideen to the first defendant Zulaika Bi, 
in the presence of Hidayatullah is perfectly’ 
valid. “Unfortunately, the above texts and 
the decision in AIR 1918 Cal 786 have not 
been cited, or referred to in the subsequent 
Privy Council decision in 55 Ind App 171 
= (AIR 1928 PC 108). . 


8. In Mohamed Yusuf v. Mohan- 
med Ismail, AIR 1927 All 414 it has been 
held by a Bench of the ‘Allahabad High 
Court that no transfer of possession is neces- 
sary in the case of a gift where a donee is 
a minor in lawful custody of the donor as 
mentioned in the passage in Wilson’s Anglo- 
Muhammadan Law referred to above. It 
has been held in the decision that the words 
“lawful custody” are not limited to the cus- 
tody of only such persons- as those who 
come first in the line of succession of these 
entitled to claim guardianship but include 
the custody of a person in actual custody of 
the minor with the express consent of the 
legal guardian or, at any rate, with a con- 
sent to be implied from the absence of any 
opposition. This case related to a gift by 
brother-in-law’s 
daughter Fatima, an orphan whom he 
brought up and got her married to his own 
son Muhammad Ismail. Kallu made a gift 
of a shop to Fatima ‘and this gift was 
challenged after the death of Fatima by her 
brother. The gift was upheld on the ground 
that no transfer of possession was necessary 
in the case of a gift by a guardian to the 
ward. It is true there was no legal guardian 
for Fatima such as the father, or paternal 
grandfather, or a person appointed by them 
as guardian. But it is clear from the deci- 
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sion that the whole spirit underlying the 
authorities is clearly that full effect may be 
given to the fact that when the donee is a 
minor and in lawful custody of the donor 
no transfer of possession is necessary. 


9. In Alamanayakunigari Naib Sab 
y. Murukuti Papiah, 29 Mad LJ 783 = ‘AIR 
1915 Mad 972) a Bench of this Court has 
upheld a gift of a field made by a Mohame- 
dan father to his minor grandson during the 
lifetime of his son and at a time wher all 
the three lived together in the same house 
in spite of the circumstances that possession 
. of the field was not delivered to the minor's 
father. Jt was held in the decision that it 
was sufficient if the income or other benefit 
derived from the field was applied to the 
use of the minor so as to show that a trans- 
fer of ownership had been made and that 
the circumstance that possession of the field 
was not delivered to the minor's father was 
not fatal to the validity of the gift. The 
following passage at pages 742 and 743 in 
the decision is worth quoting here: 


“The question is always whether the re- 
irement of the law that the donor shall 
o everything to transfer all the rights mak- 
ing up ownership (incloding transfer of pos- 
session) has. been complied with either by 
placing the subject of gift in the immediate 
personal control of the donee or by some 
act which operates to bring about the same 
result, The rules of law relating to pozses- 
sion appear abstruse and complex owing to 
allure to direct the enquiry to the ulti- 
mate use to which the subject of gift has 
been put and to determine whether or not it 
was the donee who has derived benefit from 
the property after the gift e law is not 
made up of unmeaning technicalities. It is 
- not abstruse and removed, from the common 
course of events and human conduct. The 
third defendant has failed to come whin 
one particular rule (that gifts to minors shall 
be transferred to their guardiens). His failure 
arises from the fact that that rule is not ap- 
plicable to the circumstances of this case. 
But a gift to a minor which in all essen-ials 
has been completed, cannot fail merely be- 
cause the person who has taken charge of 
the subject of gift on behalf of the mincr is 
not his father. This would be contrary to 
all principle and authority. The donee can 
authorise a third person to take possession of 
the gift on his behalf. Conversely the dcnor 
can give possession to a third person on 
behalf of any donee. If any authority were 
needed for these ‘propositions it may be 
found in the 11th Chapter on the book on 
Hiba in the Fatawa Alamgiri. A person ac- 
cepting possession in such  circumstarces 
would in the majority of cases occupy a 
position not distinguishable from that of a 
trustee on behalf of the donee. 


10. In Mumi Bai v. Abdul Gani, 
ATR 1959 Madh Pra 225, it has been keld 
by a Bench of the Madhya Pradesh High 
Court to which Hidayatullah, C, J., of that 
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court (as he then was) was a party, that 
where there is on the part of a father or 
other guardian a real and bona fide inten- 
tion to make a gift, the law will be satis- 
fied without change of possession and will 
presume the subsequent holding of the pro- 
perty by the father or other guardian to be 
on behalf of the minor donee and that this 
principle applies to a gift of her property 
made by a Mohammadan y to a minor 
who is practically adopted by her and is 
living with her under her guardianship. 


Il. In Abdul Rahim v. Zeenath Bi, 
AIR 1963 Mad 186, it has been held that 
a joint gift by a Mohammadan to A and his 
minor daughter is not invalid because the 
minor is represented not by her father, but 
by a relative of hers, for taking possession 
of the gifted property. It is pointed out in 
the decision t there is no legal impedi- 
ment preventing a person other than a legal 
guardian, for example, a trustee or a person 
acting as such trustee, from accepting a gift 
on behalf of a minor and taking possession 
and that such an acceptance will not make 
the gift invalid. Jt has been held in that 
decision that since the father of the minor 
donee is also a joint donee, his consent to 
the arrangement on behalf of the minor is 
also implicit. It was pointed out that the 
question that fell for decision in that case 
was something different from what the Privy 
Council had to consider in 55 Ind App 171 
== (AIR 1928 PC 108). 


12. The decision of Alagiriswami, Jf 
in Ibrahim Bivi v. Pakkir Mohideen Rowthar 
82 Mad LW 291 = (AIR 1970 Mad 17 
is also to the same effect, though the exten- 
sion of the principle to the peculiar facts of 
that case is somewhat remarkable. The 
piit in that case was made by a Muslim 
dy Kathija Bivi io favour of her minor 
grandson in respect of the dwelling house 
in which they all lived. It is significant 
to note that the father of the donee filed a 
suit attacking the validity of the gift, but 
subsequently withdrew the suit. After his 
eath, his second wife again attacked the 
validity of the gift. It has been held in that 
decision that in proper circumstances, the 
donor can either constitute himself as the 
guardian or indicate some erson, other 
than the natural guardian of the minor, as 
the guardian of the minors property and 
hand over possession to such guardian if 
circumstances are such as to justify such a 


. course of action. 


13. Quamrunnissa Begum v. Fatima 
Begum, 1968-1 Mad LJ 470 = (AIR 1968 
Mad 367) related to a gift by one Azamatul- 
lah as de facto guardian of the minors with- 
out opposition from the father of the minors. 


“who was the legal guardian and the gift 


was upheld. The donor had in clear and 
unambiguous terms declared the ownership 
of the minors in certain funds evidenced by 
entries in the account books of the business 
conducted by. him. . The ther ‘of the 
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minors gave evidence that he looked into 
the books and saw the entries therein after 
Azamathullah told him about the gift. It 
was held in that decision that there must be 
acceptance of gift by the legal guardian, 
but that such łacceptance of the git on be- 
half of the minor donees by their father 
could be inferred from the evidence in the 
case, 

14, In Katheesa Umma v. Naraya- 
nath Kunbamu, AIR 1964 SC 275, the 


Supreme Court had to deal with a gift of ` 


immovable property by one Mammothy a 
Hanafi Muslim in favour of his minor wife. 
The gift deed was handed over .by Mam- 
motty to his mother-in-law on behalf of his 
minor wife and the gift was held to be 
valid. The last paragraph of the judgment 
of the’ Supreme Court contains the reasons 
for the decision and it is as follows (at 
page 279):— 

“In our judgment the gift in the pre- 
sent case was a valid gift. Mammoty was 
living at the time of the gift in the house 
of his mother-in-law and was probably a 
very sick person though not in M aut. 
His minor wife, who had attained discre- 
tion was capable under Muhammadan Law 
to accept the gift, was living at her mother’s 
house and in her care where the husband 
was also residing. The intention to make 
the gift was clear and manifest because it 
was made by a deed which was registered 
and handed over by Mammoty to his mother- 
in-law and accepted by her on behalf of 
the minor. There can be no question that 
there was a complete intention to divest 
ownership on the part of Mammoty and to 
transfer the property to the donee. If Mam- 
motty had handed over the deed to his 
wife, the gift would have been complete 
under Muhammadan Law and it seems im- 
possible to hold that by handing over the 
deed to his mother-in-law in whose charge 
his wife was during his illness and after- 
wards Mammotty did not complete the. gift. 
In our opinion both on texts and authori- 
ties such a gift must be accepted as valid 
and complete”. 

15. It is clear from the above 
Supreme Court decision that the strict view 
of the Mohammedan Law as to gift (hiba 
has been relaxed y commentators an 
Judges. The following observation of the 
Judicial Committee in Md. Abdul Ghani 
Khan v. Mt. Fakhr Jahan Begum, ATR 1922 
PC 281 at p. 288 is quoted with approval 
in the Supreme Court decision— 


“In considering what is the Mohamma- 
dan Law on the subject of gift inter vivos, 
their Lordships have to'bear in mind that 
when the old and admittedly authoritative 
texts of Mohammedan Law were promulgat- 
ed there were not in the contemplation of 
any one any Transfer of Property Acts, any 
Registration Acts, any Revenue Courts to 
record transfers of the possession of land, or 
any zamindari estates large or small, 
that it could not have been intended to lay 
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down for all time what should alore be the 
evidence that title to lands had passed. The 
object of the Mohammadan Law as to gifts 
apparently was to prevent disputes as to 
whether the donor and the donee intended 
at the time that the title to the property 
should pass from the donor to the donee 
and that the handing over by the donor to 
the donee and the acceptance be good evi- 
dence that the property had been given by 
the donor and had been accepted by the 
donee as a gift.” 


There is reference to the following passage 
in Redd-ul-Mukhtar (Vol. 4 page 513 Cairo 
Edn.) in the Supreme Court decision, which’ 
is similar to the one cited in the decision in 
AIR 1918 Cal 786 at.page 791— 

“Tt is laid down in the Brajindi: There 
is a difference of opinion, where possession 
has been taken by one, who has it (the 
child) in his charge when the father is pre- 
sent. It is said, it is not valid; and the 
correct opinion is that it is valid.” 


16.. The observation made in 29 
Mad LJ 788 = (AIR 1915 Mad 972) that 
the Mohammadan Law of gifts, though 
strict could not be taken to be made up of 
unmeaning technicalities has been quoted 
with approval in the Supreme Court deci- 
sion. 


17. In Azeshabi v. Saprakara Kat- 
hoonbi, 79 Mad LW 802 = (AIR 1956 Mad 
462), Ramamurti, J., had to deal with the 
validity of a gift made by a Muslim woman 
to her son and her minor daughter repre- 
sented by the donors son as guardian. The 
deed of -gift contained a recital that pos- 
session of the property had been delivered 
over to the donees.. The learned Judge ob- 
served that if the father had been living 
with the mother and the minor children, the 
acceptance of the gift was implicit in bis 
conduct. He has, however, proceeded to 
observe that even if the facts are other- 
wise, the position is the same and that there 
is nothing in the Mahommedan Law 
or in. e decisions which compels 
the view that regardless of all conside- 
rations and regardless of the father’s indif- 
ference, his wayward habits and other ad- 
verse factors, any person who desires to make 
a gift to the minor son could do so only by 
delivering the property: to such a father. He 
forcibly expressed himself by stating that in 


applying the rules of Mohammadan Law, re- 
lating to giits, the rigour of unmeaning 


- technicalities should not be enforced. divorc- 


ed from the realities of the particular situa- 
tion in individual cases and Courts should 
avoid an impractical approach to the ques- 
tion and that the Court must take note of 
the evolution of the law on this branch of 
Mohammadan Law as well as the effect of 
the several exceptions which from time to 
time have bzen recognised by case law, hav- 
ing regard to the changed conditions in life. 


18. Thus, applying the principles of 
the above decisions to the facts of this case, 


1971 


we find no difficulty in upholding the gift 
evidenced by Ex. A-14 as valid. The donor, 
Kadir Mohideen, has constituted himsef as 
the guardian of the first defendant Zuleika 
Bi, who happened to be the daughter of 
one Fatima Bi, his sister-in-law’s daughter 
whom he brought up as his own adoptive 
daughter. In doing so, he had the implied 
_leonsent of D. W. 3 Hidayatullah, the father 
of the first defendant Zuleika Bi. It is lear 
from the recitals in the gift deed, Ex. A-I4 
that Kadir Mohideen has handed over pos- 
session of the properties covered by 
the gift deed to the donee Zuleika B- re- 
presented by himself as guardian. 


19. Sri M. S. Venkatarama Iyer 
urged that the gift deed could also be up- 
held on the ground that Zuleika Bi, though 
a minor, was competent to accept the gift. 
In the law relating to Minors by Treve-yan. 
5th Edn., at page 27 it is stated that a minor 
can accept a aft but his acceptance is void- 
able. The legal position under the Mokam- 
madan Law is stated in the following terms 
in the same page: 

“Under the Mohammadan Law there 
can be no valid gift without any actual 
change of possession; but, in the case >f a 
gift to a minor, possession by the guardian, 
or by a trustee on behalf of the minor or 
by a person acting as such, is sufficient. 
Possession by a minor who has arrived at 
years of discretion will also validate the gift. 
When the guardian is himself the donor no 
formal delivery or change of possessioa is 
necessary, provided that it appears that taere 
is on his part a real and bona fide intertion 
to make a gift to the minor”. 


In Mt. Fatma v. Mt. Autun, AIR 1944 Sind 
195, Tyabji, J., has elaborately dealt -vith 
the question and concluded that ther2 is 
nothing in Mohammadan Law or outside it 
which prevents a minor from accepting a gift 
or taking possession of property. He has 
pointed out that there is no warrant for the 
proposition that it is only the minors gjar- 
dian who can validly accept the gift or -ake 
possession of the gifted properties and hat 
the minor himself is incompetent to do so. 
He has pointed out that while the disabity 
under Section 11 of the Contract Act Dre- 
vents a minor from entering into a bincing 
contract or to act as a transferor, by resson 
of Section 7 of the Transfer of Property Act 
he is not legally disqualified to be a trans- 
feree within the meaning of Section 6 (b> of 
that Act and consequently, under the 
Mohammadan Law a minor is not incompe- 
tent to accept a or to take possession 
of the property gifted whether moveable or 
immovable. The following extract from the 
judgment of Abdur Rahim, F., in Ragheva- 
chariar v. Srinivasaraghavachariar, ILR 40 
Mad 308 at page 318 = (AIR 1917 Mad 
680 at page 686) (FB), was relied on in that 
case : 


“St may be that if an infant is of an age 
when he is unable to understand the mean- 
ing of a proposal made to him, the law will 
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not regard his assent to it as a valid ac 
ceptance. But I am not aware of any gene- 

roposition that an infant is incapable of 
performing any juristic act whatever, even 
if he is of sufficient age to understand the 
meaning and scope of the Act. An infant is 
capable of acquiring property by gift which 
the law requires must be accepted. It was 
indeed contended by Mr. Ganapathi Iyer 
that acceptance of a gift by a minor is not 
valid. There is, however, no warrant for 
such a proposition, Section 127 Transfer of 
Property Act, shows that a donee who is not 
competent to contract — an infant is within 
that category — can accept a gift even of 
property burdened with an obligation though 
he will not be bound by the acceptance and 
can repudiate it when he becomes competent 
to contract”. 


20. On the strength of this decision, 
Sri M. S. Venkatarama Iyer, urged that the 
first defendant, Zuleika Bi, who was nine 
years at the time of the gift, was compe- 
tent to accept the gift. In 82 Mad LW 221 
= (AIR 1970 Mad 17), it was held that the 
acceptance by a minor who had attained the 
age of discretion, namely, 15 years, was 
valid. In Mullah’s Principles of Mohamma- 
dan Law, 16th Edn., in Section 156, at 
page 150, it is stated that a gift will also 
e complete when a minor, who has attain- 
ed discretion, himself takes possession. But 
there is no plea or evidence in this case that 
the minor, Zuleika Bi, accepted the gift. In 
view of our finding that Kadir Mohideen 
validly executed the gift deed Ex. A-14 by 
constituting himself as the guardian of the 
minor Zuleika Bi, with the consent of 
Hidayatullah, and that the said gift is valid, 
it is unnecessary to uphold the gift on the 
footing that Zulcika Bi, though a minor aged 
9 years, was competent to accept it, 


al. On the question of title by ad- 
verse possession, we see no reason to differ 
from the ing of Ramakrishnan, J., con- 
firming that of the appellate court. It is 
clear from Chitaley’s Limitation Act, 4th 
Edn. paragraph 62, at page 1329. that 
though normally there cannot be adverse 
possession against an owner in possession 
under certain circumstances, the possession 
of a person may be adverse to himself. Thus, 
where A is in possession of his own land, 
but under a lease from B under the wrong 
impression that it belongs to B who asserts 
a title thereto, A’s possession would be B’s 
possession and consequently adverse to A. 
The Privy Council decision in Secretary of 
State v. Krishnamoni Gupta, (1902) ILR 29 
Cal 518 (PC) is referred to as the authority 
for the position, The principle is clearly 
stated in the following passage at page 534 
of the decision: 


“It may at first sight seem singular that 
pare should be barred by lapse of time 
uring which they were in physical posses- 
sion and estopped from disputing the_ title 
of the Government. But there is no doubt 
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that the possession of the tenant is in law 
the possession of the landlord or superior 
proprietor, and it can make no difference 
whether the tenant be one who might claim 
adversely to his landlord or not.” 


In Ex. A-14 “Kadir Mohideen has clearly 
stated that he has handed over possession 
to the donee and towards the end of the 
document he has stated that neither he nor 
his heirs have any right whatsover in res- 
Rect of the properties covered by the gift 
eed. Having regard to these recitals, 
Kadir Mohideen could not have set up a 


claim to the suit properties after the expiry . 


of 12 years, even if there was some detect 
in the pit The ee oe who 
_jelaim only as heirs of Kadir Mohideen, can- 
Ynot also claim title to the suit properties 
after the expiry of 12 years from the date 
of the gift even if the gift is invalid for 
some reason or other. ‘The learned advocate 
for the’ appellants relied on the evidence of 
P. W. ‘1 and the entry in the account book 
to show that the plaintiffs collected rents 
for the suit shops from the fourth defendant 
during: the short period after the death of 
Kadir Mohideen and before D. W,-2 Hidaya- 
thullah, began to -collect rent from July 
1948. But this evidence was not accepted 
by the appellate court and by Ramakrishnan 
J. The plaintiffs have not examined the 
fourth defendant to prove the truth of the 
alleged payment. e alleged attempt on 
the part of the plaintiffs to collect rent from 
the tenants of the suit shops during the fort- 
night after the death of Kadir Mohideen can- 
not amount to interruption of the possession 
of the first defendant. There is, therefore, 
no ground to interfere with the finding of 
Ramakrishnan J. confirming that of the ap- 
pellate court that the suit is barred by limi- 
tation. » 
. a2 For the foregoing reasons, 
decree and judgment of Ramakrishnan Jf 
S. A. 802 of 1963 are confirmed and the 
Letters Patent Appeal is dismissed with 


costs., 
Appeal dismissed. 
ra Ea ro E g 


AIR 1971 MADRAS 192 (V 58 C 28) 
RAMAPRASADA RAO AND 
RAMANUJAM, JJ. 

$K. Lakshminarayanan, Coimbatore, Peti- 
tioner v. The Commissioner of Income-tax, 
Madras, Respondent, 
f Tax Case Petn. No. 25 of 1969, D/- 
5-2-1970. 


(A) Income-tax Act (1961), Section 256 


. (2) — Expression “arising out of such order” 


—— Meaning of — High Court cannot under 
Section 256 (2) direct Tribunal to state the 
case and refer question sought to be raised 
before it for first time. 

The High Court cannot require the 
Tribunal to state the case and refer a ques- 
etn aaa 
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R, 
tion sought to bė. raised’ for the First-time’ 
before it. In such*case, the appellate Tri- 
bunal is not confronted with the -question 
sought to be-raised nor called upon ta’ apply 
its mind to it, and, hence the order of the 
Tribunal cannot be characterised as‘ incorr- 
ect. Consequently, it cannot be directed’ to 
state the case on such a question which can- 
not be said to arise from its order. In. 
such circumstances, the fact that the ques- 
tion relates to the jurisdiction and is more’’ 
a question of law is immaterial: = __ 
(Para, 8) 
(8) Income Tax Act (1961), Section. 256, _ 
(2) — Assessee not maintaining accounts — +` 
Computation of income by ‘applying best: 
judgment method— Tribunal not determin- 
ing as to which part of escaped income 


was due to deliberate suppression and which ` 


part was due to accidental omissions — 
Order cannot be said to suffer from error of 
law — Tribunal cannot be directed to refer 
question to High Court. i . 


Where the conduct of the assessee is 
contumacious enough and by itself is wholly 
provocative to assess him on the best judg- 
ment method and consequentially, the Reve- 
nue is compelled to bring to tax an escaped 
income computed on the best judgment for- 
mula, then it is not necessary that there 
should be a further probe by the revenue 
as to whether he is partly excusable, (1965) 
58 ITR 787 (Mad), Followed. f $ 

. (Paras 4, 5) 

‘Where the income had to be computed 
By applying the best judgment method par- 
ticularly because no accounts were kept, the 
order of the Tribunal could not be: said to 
suffer from any error of law for not divid- 
ing the estimated income into separate parts, 
one to be characterised as income delibera- 


` tely suppressed and the other due to nor- 


mal omissions and hence, the tribunal could 
not be directed to refer the question to the 


High Court. (1965) 58 IIR 787 (Mad), 
Followed. - (Para 5) 
‘Cases Referred: Chronological - Paras 


(1965) 58 ITR 787 = (1965) 1 Mad 
LJ 543, M. Hussain Ali & Sons v. 
Commr. of Income-Tax 5 


Padmanabhan of M/s. Subbaraya Iyer, 
Sethuraman and Padmanabhan, for Peti- 
tioner; V. Balasubramanian and J. Jayara- 
man, for Respondent. . 

RAMAPRASADA RAO. J.— This is a pe 
tition under Section 256 (2) of ths Income- 
tax Act, 1961, whereunder’ the pentoni is 
seeking a direction to the Appellate Tribu- 
nal to state the case and refer the following 
questions of law for the opinion of this 
court: 


- (1) Whether on the facts and in the 
circumstances of the case the Inspecting 
Assistant Commissioner had jurisdiction to 
levy penalty on the basis of the satisfac- 
tion of the Income-tax Officer in the course 
of the assessment proceedings? 
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‘(2) Whether on the facts and in the cir- 
cumstances of the case the provisions ef Sec- 
tion 271 (1) (c) can be invoked by the 
Inspecting Assistant Commissioner in the ab- 
sence of any proceedings before him? 


(8) Whether on the facts and in the 
circumstances of the case the Trib . Was 
justified in confirming the penalty for alleg- 
‘ed concealment when the income itself was 
based on estimates? f 
The short facts necessary for appreciating 
the contentions of the petitioner are as 
follows:— 


. The assessee, a bus operator carrying on 
-business in Coimbatore, was admittecly not 
maintaining any accounts in relation to his 
business for the accounting year 
March, 1963. For the assessment yéar 1968- 
64, he returned an income of Rs. 16,124/. 
on October 3, 1968. On February 1E, 1964 
the Income-tax Department searched the 
premises of the petitioner and seized certain 
incriminating sheets which had a bearing on 
the petitioners business. In fact those 
sheets reflected the collections received by 
the assessee during ‘a part of that relevant 
year. On the basis of such-sheets and the 
material thereunder, the Revenue had to 
estimate - the income: But; before final 
orders were passed for the relevant account- 
ing year, the petitioner filed a revised return, 
But, it is ta be noted that even the -evised 
return was based on no specified or speci- 
fic material such as account books ete. kept 
by him, but ‘once again based on his own 
‘speculation. The Income-tax Officer estimat- 
ed the ‘assessable income ‘of the petitioner at 
Rs. 98,260/- which on appeal to the App 
late Assistant Commissioner was reduced to 
Rs. 50,000/- and which où a second a 
by the Department was increased to 
Rs. 62,500/-. The Inspecting Assistant 
Commissioner of Income-tax concurrently 
took up penalty proceedings as provided in 
the Act and levied a penalty of Rs. 25 000/-, 
On an appeal against such levy of penalty 
to the Income-tax Appellate Tribural the 
posiy Order and. the quantum were con- 

ed. It is common ground that befcre the 
Tribunal no question was mooted relating to 
_ the jurisdiction of -the Inspecting Assistant 


Commissioner to: entertain the proceedings. 


and levy penalty as he did. The Tribunal 
on the merits found that the penalty order 
was justified and had to be aaneld. An ap- 
pletion under Section 256 (1) was made 

efore the Tribunal to refer the above ques- 
tions of law said to be arising from and out 
of this order. On a refusal by the Trt 
bunal to do so, the present application has 
been filed. 


2. . Mr. Padmanabhan, the learned 
counsel for the petitioner, would urge that 
the matter involved in this case is not durely 
a question of law, but is a matter corcern- 
ing jurisdiction and therefore notwithstending 
the fact that the matter was not mooted be- 
fore the Appellate Tribunal, it is open to this 
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ending - 


Court in exercise of its powers, under Sec- 
tion 256 (2) to require the Tribunal to 
state a case and to refer the questions as 
framed by him to the High Court. He 
would also state that the Revenue, in the | 
course’ of levying the ear and process- 
ing the preceding -for the imposition of 
penalty, did. not find as a fact as to which 
poron of thə escaped income is attributa- 
le to any overt or covert act on the part 
of the petitioner. ïn the absence of such a 
finding, the penalty imposed is again vitiat- 
ed by an errcr of law. 


8. Under Section 256 (I), the Ap- 
pellate’ Tribunal.is required in law, at the 
instance of the assessee or the Department, 
as the case may be, on an application made 
to them in the prescribed form, to refer to 
the High Court any question of law “arising 
out of such order.” Sub-section (2) of Sec- 
tion 256 enables this Court, on a refusal by 
the Appellate Tribunal to refer, in the 
manner contemplated under Section 256 (1 
to cause a reference of such questions, again 
on an application made for the purpose to 
this Court, if it is not satisfied with the 
correctness of the decision of the Appellate . 
Tribunal. The question, therefore, is whe- 
ther in the order of the Appellate Tribu- 
nal, any question of Jaw arises therefrom. 
If such a question does arise, then it is 
statutorily obligatory on the part of the Ap- 
pellate Tribural to refer such a question to 

is Court and if it fails to do so, then 
their decision would be incorrect. 


The parenthesis arising out of such 
order under Section 256 (iy had been the 
subject-matter of constant interpretation. 


Where the subject is whether a question of 

w arises out of the order of the Tribunal, 
one should find intrinsically: in the order it- 
self any misapplication of Jaw or error of 


laren or error apparent thereon or at 


-least an unreasonable inference on proved 


facts. If on the other hand no argument 
has-been addressed on a particular aspect 
and incidentally therefore no question has 
been raised -and presented before the Tri- 


bunal for decision, then they had no op- 
portunity to advert to it or consider it and 
above all decide on it. It is one, thing to 


say that a question was argued and a question 
of law arises therefrom; Tat it is totally a 
different situation when the record is. con- 
spicuously silent about a particular aspect 
such as the jtrisdiction to levy a penalty in . 
the particular circumstances of the case, etc., 
and which in the instant case is now sought 
to be raised before us for the first time, and 
it would not be proper to say that the Tri- 
bunal failed to refer such a question to 
Court for an answer as if it arose out of its 
order. Incidentally, we might add that it is 
not reasonable to expect that while seeking ` 
for a reference, every aspect of.a compre- 
hensive question, which has a wide coverage, 
to be referred. The advisory jurisdic- 
tion of this Court has only an impact on 
matter raised aad considered by the Tribu- 
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nal and ‘in certain exceptional cases to mat- 
ters which are ancillary znd intimately -con- 
nected with it. No doubt, as has been said, 
the Court ought not to be super-refined to 
avoid a decision on a question of law but 
which is ancillary to the main question re- 
ferred. This would be so-when on an over- 
all review, a point of law does .arise by ne- 
cossary, implication though not ex facie on 
record. - . neue A 

But: it would be different in a ‘case 
where there was no- argument on a phase of 
the question and particularly when the Tri- 
bunal was not called upon to decide about 
the jurisdiction of the Revenue to impose a 
penalty... It would be difficult. in such cir- 
cumstances for- this Court under Section 256 
(2) to requize the Appellate Tribunal to state 
the case and.refer a question sought to. be 
raised for the first time before it. It is com- 
mon ground that the question of. jurisdiction 


was not raised before the Tribunal. 
But; .the argument is. that the mat- 
ters relating to jurisdiction go, to 


the root. of the question and is some- 
thing which is more than a question of law. 
This might be so. But, as long as the Tri- 
‘|bunal was not confronted with such a prob- 


lem and was. not called upon to. apply its 


mind to it, then it would be unreasonable to 
characterise the order of the Appellate . Tri- 
bunal as incorrect and call upon them to 
state a case on a question which cannot, and 
obviously does not, arise from. its order. By 
approaching this Court .under Section .256 
in such circumstances, the normal statutory 
routine cannot be by-passed,- and a new 
question culled out from the order of: the 
Tribunal outside’ its text, scope- and content. 


` 4, ° Mr. Padmanabhan puts the argu- 
ment in'a slightly different way. He would 
‘say that the penalty having been levied on 
an estimated income, it is necessary for the 
revenue to find as to what portion of such 
an, income was deliberately suppressed and 
what other portion of such: income escaped 
under normal circumstances, such as’ acciden- 
` tal omissions etc. In a case where the Best 
Judgment method was invoked, and particu- 
larly when it was resorted to because there 
were no accounts kept by the assessee,. then 
it would be impracticable to divide the esti- 
mated income into separate parts, one to be 
characterised as income deliberately suppres- 
sed and the other due to normal omissions. 
Such a dichotomy, can be envisaged in a 


case where there are accounts of in the al- . 


ternative some acceptable material to 
adjudge: and compute the income -earn- 
ed by the assessee and. avoided by 
him. from being disclosed. “On the 
other hand, if the conduct of the-asséssee is 
contumacious enough and by itself is wholly 
‘|provocative to assess him on the- Best 
Judgment method and  consequentially the 
Revenue, is compelled to bring. to tax an 
escaped income computed on the Best Judg- 
ment formula, then there is no scope for a 
finding as to what part or portion of such 
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income has been wantonly . or deliberately; 
suppressed, . and as to what other portion 
has been suppressed due to normal exigen- 
cies 2 s . : 
5. . Mr. Padmanabhan, however, re 
fers to a decision of our Court in M. Hussain 
Ali and Sons v. Commr. of Income-tax, re- 
ported in (1965) 58 ITR 787 (Mad). That 
was a ‘case where the accounts kept by the 
assessee were rejected and the Best Judg- 
ment method was invoked and laterly pena 
In those circumstances, Justice 

Sriniyasan observed as follows:— ~ >e 


“Where it is shown that the asséssee 


has deliberately concealed particulars of in- 


come and has pursued a policy of conceal- 
ment, it may well be that the Income-tax 
Officer may not stop to consider whether 
any items. omitted were explainable on ‘the 
basis of inadvertent mistakes or the like, for 
the over-all. activity... of the assessee may 
colour the entire transaction.” f 

We. do not think that the ratio in this case 
in any way helps the petitioner. On the 
other hand, the learned Judge has:.indicated 
that if the conduct of the: assessee is so 


coloured ‚and contumacious, then it is not 


necessary . that there’ -should be a further 
probe by the Revenue as. to whether he is 
paty excusable and his conduct would part- 
ly be condoned. . In the instart case, there 
are no accounts, Even, when -the assessee 
filed his revised return, it, is admitted ‘that 
-he did it only on his own speculation and 
without having the necessary materials to 
‘support it and again this return possibly 
nacht -have been based ‘onthe incriminating 
material accidentally ‘recovered by the -Re- 
venue in the course;of such search. „In such 
circumstances, .we are unable to. agree with 
Mr. Padmanabhan that in the absence of a 
finding .as to what portion of the escaped 
income was due to a deliberate act -on the 
part of the assessee, there is ar: error in the 
order of the Tribunal and it is therefore ne-| . 
cessary for us to, direct the Tribunal to state 
a case on the questions formulated by the 
petitioner in the petition. ` 

5A. For the above 





reasons, we are 


‘unable to say that any question of law arises 


out. of the order of the. Tribunal. and that 
their order is in any -way incorrect within 
the meaning of Section 256 (2) of the In- ` 
come-tax Act, 1961. | HN ; 
- 6. The petition , is dismissed with 
costs. Counsel’s fee Rs. 150/-. . 
Pate oe . Petition - dismissed. 
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- (A) Evidence Act (1872), Secticn 122 
— Protection’ of communications - by. hus- 
band and wife — Principle of privilege — 
Proof of communication by third persen. ~ 


. Under Section 122, a wife cannot be 
compelled, to. disclose. any communication 
made ‘to her by the husband. This protec 
tive provision is based on, the wholesome 
principle of presérving domestic peace’ and 
conjugal confidence between the. spouses. 
But the communication between a hasband 
and his wife is not protected if it can be 
proved without their -assistarice. sec- 
tion protects the individuals. and not the 
communication of it, Thus, marita cóm- 
munications can be proved by evidence of 
the over-hearers. Extra-judicial condession 
is such proof. Case law referred. aes 

: „(Paras 8, 4) 


(B) Evidence Act (1872), Ss. 8 and 14 ` 


— Preparation and intention . to commit 
offence —. Admissibility. : nui 
The probative force, both of . prepara- 
tion for commission of offence and pre- 
vious attempts in .that direction, marifestly 
rests.on the presumption that an’ intention 
to commit the offence was framed -n the 
mind of the accused which prid until 
power and opportunity were. found to carry 
it into execution. Such evidence is-admissi- 
: ae (Para 6) 
(C) Evidence Act (1872), Section 3 — 
Motive — Importance of. — . 4 
Where there is positive proof shat a 
man has committed. a crime, there is no 
room for. motive or previous; ill-will for sus- 
taining’ a conviction: But .the existence and 
non-existence of a motive often forms-2n im- 
portant factor, for determining the guilt or 
innocence of the persons indicted. z 
: i (Para 7) 


(D) Penal Code (1860), Section 330 — 
Murder — Evidence and proof — Eye-witness 
swearing that it. was accused who murdered 
the deceased — Other witnesses swearing to 
extra judicial confession made by accused to 
his wife shortly after murder — Bil-hook 
taken away by accused from: house of: his 
sister before occurrence. and subsequently 


‘recovered on information furnished be him 


-— Motive for murder proved.— Held this 
was sufficient to come to conclusion that: the 
murder was committed only by the accused. 


. (Para 8) 
(Œ) Penal Code (1860), Section 382 — 
Sentence — Brutal and gruesome murders 


of brother, his wife and their five children 
committed at one time — Sentence of death 
held proper. | i (Para 9) 


Cases Referred; . Chronological Paras 
(1962) 3 All ER 256 = 3 WLR 768, ; 
Rumping .v. Director of: Public . 

Prosecutions _ 4 
(1954) AIR 1954 SC 704 (V. 41) = 

1954: Cri LJ 1755, Ram Bharosey — >- 

v. State of. U. P. Ea i Bg 


“i 
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(1951): AIR 1951 Cal’ 140 (V 38). = 
ILR. (1952) 1 Cal 289 = 52 Cri LJ 
ay State v. Norendranath Majum- 


(1928) AIR 1923.Lah 40 (V.10) = 
81 Ind Cas 271 = 25.Cri LJ 788, . 
Ihsanan v. Emperor : 8 
(1914) AIR 1914 Lah 880 (V 1) = 
15 Cri LJ 618, Mt. Fatima v. Em- 
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peror- . 8 
(1914) 28 Ind Cas 511 = 15 Cri LJ 
303, Nawab Howladar v. Emperor 8 
(1899) ILR .22 Mad 1. = 2 Weir 778, $ 
. Queen v. Donaghue SE 4 
(1894) 1894 AC 57 = 68 LJPC 41, 
‘Makin v.. Attorney General for 
N. S.W >> ; 6 
(1887) 7.C & P 882 = 178 ER 862, 
R. v. Bartlett ; i 4 
(1834) 6 C & P 540 = 2 Nev & 
. M. M. C. 598, R. v. Simmons -4 
(1832) 5 C & P.332, R. v. Smithies 4. 
N. T. Vanamamalai, for Petitioner; Pub- 


lic Prosecutor, for Opposite Party. 


- SOMASUNDARAM, J.:— This referred 
case and the connected appeal arise out of 
Sessions Case No. -187 of 1969, wherein the 
Sessions Judge of Salem convicted and’ sen- 
tenced the appellant’ herein, Appu alias 
Ayyanar to death, subject to’ confirmation by 
this Court, under Section 302, Indian Penal 
Code (seven counts) for the seven murders 
alleged fo have been committed by him on 
the mid-night of the 27th day of May 1969 
at Fongijaranpudur, a village in Salem Dist- 
rict.. ; : 

2. The appellant is the younger 
brother of the deceased Periaswami. They 
were living together in adjoining huts. From 
some time past, there had been strong ill- 
feeling between them, on many scores. Ten’ 
days prior to this occurrence, deceased 
Periaswami trespassed into the appellant’s 
land and sowed cholam. ‘This was the last 
straw. Few days..subsequent to this inci- 
dent, the appellant went to the hut of his 
brother, accompained by Sorien (P.-W. 6). 
This was: with the object of murdering him. 
P. W. 6 refused to participate. This at- 
tempt ended there. On the night of 27-5- 
1969 Periaswami was sleeping in his hut in 
a cot. Muthammal, his wife, was sleeping 
in another cot. Their children, five in ‘num- 
ber, were lying on the ground. The appel- 
lant went to ‘the hut with the _ bill-hook 
(M. O. 1) which he had taken from the 
house of his sister Pappathi (P. W. 7) P. W. 
4,’ Periaswami, his relation, also accompanied 

im upto this house without knowing the 
purpose for which the appellant had gone. 
The appellant*then handed over M. Ô. 2 
knife to P. W. 4 and asked him to guard 
outside. When P. W. 4 questioned him, he 
disclosed his design to commit the murders. 
P. W. 4 got terrified. But, he could not. do 
anything,.. because the appellant threatened 
to do away with him if he made any noise. 

- The appellant then got into the hut and 
cut Périaswami in the neck and other parts 
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of his body. Similar cuts were given by 
him to Muthammal and the other children 
who were sleeping. These persons, who 
were thus injured, succumbed to the injuries 
shortly thereafter at the spot. 
was happening in this hui, P. W. 4 rushed 
to the adjoining hut, and apprised P. W. 1, 
the appellant’s wife, as to what her husband 
was doing. By that time, the appellant also 
arrived at that place, told his wife as to 
what he had done and left asking her to Jook 
after the children. P. W. 2, Royamuthu, 
and P. W. 8, Ayyammal, his wife, who were 
in that hut at that time, also heard what 
he said. Having thus’ taken: leave of his 
wife, the appellant came out of the house, 
with the weapons and followed P. W., 4 
who was going ahead. On the way, at a 
field near an odai at Koadamalai, the knife 
M..O. 2 was thrown by him. ey conti- 
nued their walk for some more distance and 
the bill-hook M. O,'1 was then dropped by 
the appellant in a well near a burning ghat. 
They parted company at this spot’ and the 
appellant took leave of P. W. 4 saying that 
he was proceeding to.Salem to see tie advo- 
. cate. P. W. 4 went home, J 


(After discussing the facts and the evi- 
dence His Lordship proceeded.) 


. The learned Sessions Judge who had 
seen him (P. W. 4) in the box has chosen 
to accept his evidence and we also do not 
have any reason to difer from him in the 
assessment of his evidence. His evidence 
establishes that these murders were commit- 
ted by the appellant, 


3. Next we have in the case the 
extra-judicial confession made by this appel- 
lant to his wife P, W. 1 in the presence of 
Royamuthu (P. W. 2), his wife Ayyammal 
(P. W. 3) and Periasami (P. W. 4): P. W. 1I 
is the wife of the appellant and in fact the 
first report in the case, viz., Ex. P-10 is 
from her. Ramanujam (P. W. 18), the vil- 
lage headman had recorded it at 7-80 a. m. 
on 28-5-1969. She was also examined at 
the inquest at 1-30 p.m. When. examined in 
the Sessions Court, she has denied having 
made any statement like Ex. P. 10 and she 
has been treated as hostile, with the result 
Ex. P. 10 cannot be taken as substantive 
evidence in the case. Even otherwise, under 


Section 122 of the Evidence Act, she can-- 


not be compelled to disclose any commu- 
nication’. made to her. Communications be- 
tween the husband and wife during cover- 
ture is privileged and its disclosure cannot 
be enforced. ‘This protective provision is 
based on the wholesome pine ple of pre- 
ie domestic peace and conjugal confi- 
dence between the spouses. 


In the decision reported 
Howladar v. Emperor, 
511,-a widow had disclosed certain com- 
munications which had been made to her by 
her husbard in connection with a murder. 
This evidence of hers was excluded by the 


in Nawab 
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When this- 
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ALR 
High Court on the romad that she could 


neither be compelled nor permitted to dis- 
close such communications in view of Sec- 
tion 122 of the Evidence Act. Jenkins, C. J., 
observed that the prohibition enacted by this 
section rests on no technicality that can be 
waived at will, but is founded on a princi- 
ple of high import, which no court is entitl- 
ed to relax. This was also the view expres- 
sed in Mt. Fatima v. Emperor, AIR 1914 
Lah 380 and in Mt. Ihsanan v. Emperor, 
81 Ind Cas 271 = (AIR 1923 Lah 40), In 
State v. Norendranath Majumdar, ILR 1952- 
1 Cal 289 = (AIR 1951 Cal 140), it was 
held that the communication between the 
husband and the wife did not come within 
any of the exceptions to Section 122 of the 
Indian Evidence Act, and was as such pri- 
vileged and that the wife could not be call- 
ed as a witness and compelled to disclose 
the same. In the decision Ram Bharosey v. 
State of U. P., AIR 1954 SC 704 it was 
held that the statements of the accused to 
his wife,-that he would give her jewels and 
that he had gone to the house of the deceas- 
ed to get them, were pily inadmissible 
under the provisions of Section 122 of the 
Evidence Act. 


4,. But, as observed in Queen v. 
Donaghue, (1899) ILR 22 Mad 1 at page 8, 
e communication’ between a husband and 
his wife is not protected if it can be proved 
without their assistance, for, in these com- 
munications there is no question of any 
compulsion or permission to the wife or the 
husband to disclose it. The section protects 
the individuals and not the communication 
of it. Viscount Radcliffe in Rumping v. 
Director of Public Prosecutions; 1962-3 All 
ER 256 at 265 observed that such commu- 
nications could be proved by soms other 
form of testimony as that of a witness who 
had overheard their confidence or by 


the production of a letter which con- 
tained the confidence, but had pass- 
ed into other hands. In other words, 


the law does not protect the communications 
as such, but only excludes the spouse from 
being a witness to prove it. Thus marital 
communications could be proved by the evi- 
dence of the over-hearers, even though the 
wife herself could not have been called to 
testify to them. The decision in R. v. Smi- 
thies, 1832-5 C and P 882, R. v. Simons, 
1884-6 C and P 540 and R. v. Bartlett, 
1837-7 C and P 882 are to this effect. In 
1884-6 C and P 540, two over-hearers were 


- allowed to prove at the trial what the hus- 


band, who was tried, had told his wife in 
confidence. l 


5. We have. such proot for the 
extra-judicial confession, in the evidence 
given by P. Ws. 2 to 4. P. W. 4 whose 


evidence we have accepted, has sworn that 
at a time when he was apprising the appel- 
lant’s wife P. W, l'as to what was happen- 
ing in the adjoining hut, the appellant ap- 
peared and told her that he had done away 
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with the enemies and that she might live 
happily. There is nothing improbable in 
the appellant making sucha statement to 
his wife shortly „after the murder, just 
before his departure from. his house. 

(After discussing the evidence his Lord- 
ship proceeded.) | -- ©- .- 

6. The prosecution has let in evi- 
dence to the effect that a few days pricr to 
this occurrence, the appellant attempted to 
commit these murders. Sorian alias Paani- 
appan (P. W. 6) is the son of Paprathi 
(P. W. 7), the sister of the appellant. He 
has deposed that on one night the appel- 
lant came to the house, consumed arrack, 
took M. O.'1, bill-hook, and asked him to 
accompany him, stating that he was ging 
to cut a ram which ‘was available on_ the 
banks of a river nearby. He followed him. 
‘When they were near the house of deceas- 
ed Periaswami, the appellant disclosed- to 

im his design to murder his brother and 
the other members of his family and wanted 
him to assist him, W. 6 refused. They 
then returned. ‘`. Observing that he wes a 
timid fellow, the appellant told him thet if 
he disclosed what apone to. any one he 

im also. 


would do away with Because of 
this, P. W. 6 did not disclosé this incident 
to anyone, ` 


. It is urged on behalf of the 
that this evidence is inadmissible, 
it amounts to evidence of bad character. 
We are of the view that this piece of evi- 
dence is admissible: Murderers are. frequent- 
Y found busy, from sometime previous to 

e commission of the crime, in spreading 
rumours that “from ill-health, imprudence 
or other cause, the existence of their victim 
is likely to be shor? —-8 Bentham’s Jadi- 
cial Evidence, 65, 66, “Others prophesy 
meaning mischief to him in more defined 
terms and those in the lower walks of life 
throw out dark and mysterious hints as to 
his approaching death” -—- Starkie on Evi- 
dence, IV Edn, page 850. ‘The object of 
all. this is to prepare the minds of his 
friends and neighbours for the event, and 
by diminishing surprise, to prevent investi- 
gation into its cause. Previous attempts to 
commit an offence are closely allied to pre- 

arations for the commission of it and cnly 
iffer — in being carried one-step further 
and nearer to the criminal act of whch, 
` however, like the former they fall short — 
Bentham’s Judicial Evidence page 69. The 
probative force, both of preparation and of 
previous attempts, manifestly rests on the 
presumption that an intention to commit the 
offence was framed in the mind of the ac- 
cused which persisted until power and 3p- 
portunity were found to carry it into execu- 
tion. ‘Such - evidence will be admissible 
both under Section 8 and Section 14 of the 
Evidence Act. Illustration (c) to Section 8 
refers to the procurement of similar - poison 
By ne person indicted, before the- actual 
administration on the particular date, end 
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illustrations. (i) and (o) to Section 14 are 
also to the point.’ Such evidence is thus ad- 
missible both under Section 8, as showing a - 
preparation for the commission of the 
offence, and under Section 14° exposing the 
state of mind and intention on the part of 
the accused to’ commit the’ murder. As 
observed by Lord ‘Chancellor’ in Makin v. 
Attorney General for N. S. W., 1894 AC 57, 
it may be relevant if it bears upon the 
question whether the acts alleged to consti- 
tute the crime charged in the indictment, 
were designed or accidental or to rebut 
a defence which would otherwise be open 
to the accused, We accept the evidence of 
P. W. 6, Sorien, and hold that subsequent 
to the sowing of groundnut seeds by. the 
deceased Periaswami in his land er ‘a 
trespass, the appellant developed a state of 


mind to do away with him and the other 


anembers of his family, and for that pur- 


pose, he was preparing himself and in -fact 
ad gone very near his house a few days 
prior to the crime. 


7. -© The prosecution also relies upon 
the existence of a very strong and substan- 
tial motive in the appellant for murdering 
his brother and the other members of his 
family, as was done. Where there is positive 
proof that a man has, committed a crime, 
there is no room for -motive or previous 
illwill for sustaining a conviction. But, the 
existence and non-existence of a motive 
often forms an important factor, for deter- 
mining the guilt or innocence of the persons 
indicted. There is sufficient ` material on 
record to show that this appellant had 
ample and adequate motive for committing 

crime, : ; 
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. 8 Thus,- we have in the case the 
evidence of P. W. 4 to the effect that it was 
this appellant who murdered these persons 
on the night in question, P. Ws. 2 and 8 
have sworn to the confession made by this 
appellant to his’ wife P. W. 1 shortly after 
the murder. The appellant had taken the 
bill-hook M. O. 1, from the house of his 
sister P. W. 7 that night at about 10-80 or 
1l p. m. The bill book was subsequently 
recovered on the information furnished by 
him and there has been human blood on ‘it. 
He had a strong motive > for doing away 
with his brother and the other members of 
his family, We have given our anxious 
consideration to the matter and we have 
no hesitation in coming to the conclusión 
that these murders were -committed only by 
this appellant. - aaa 

. 9. The murders’ were brutal andi 
gruesome. We confirm the convictions and: 
the sentence of .death- imposed on the appel- 

t. We dismiss the appeal filed by him. 


ho Si! Order accordingly, 


` & - ` 
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Mariappa Thevar, Appellant v. Kali- 
ammal, Respondent. Z 
Second Appeal No. 803 of 1966, D/- 
81-3-1970 from decree of Dist. Court, 
Coimbatore, in A. S. No. 157 of 1965. à 
(A) Civil P. C. (1908) O. 26, R. 10 — 
Crop Valuation Expert’s report — Admissibi- 


` ty and evidentiary value of — Evidence Act 


(1872), Section 45. 


Though Crop Valuatiofi expert’s report 
is admissible under Order 26, Rule 10 Civil 
P. C., it cannot straightway be accepted 
without a further corroboration or without 
the. expert deposing about the basis for ‘his 
valuation. ` SP, totes (Para 6) 


` (B) Transfer of Property Act (1882), 
Ss, 51 and 108- (i) and (h) — Eviction for. 
default in payment of rent — Tenant is not 
entitled to value of crop standing at the 
time of delivery — Principle under the 
sections is not applicable — Further, stand- 
ing crop is not ‘improvements’ ‘under Sec- 
tion 108 {h). AIR.1953-SC 228 -and (1890) 


. ILR 13 Mad 15 and (1366) 6 Suth WR 228 


(1890) ILR 18° Mad 15, Ramalinga v. 


(FB), Followed. . - (Paras 11- to 18) 
Cases Referred: Chronological Paras 
(1958) AIR 1953 SC 228 (V 40) l 


.. 1953 SCR 1009, Namdeo Lokman: 


Lodhi v. Narmadabai 

Samiappa SF oid , 12, 13 
(1866) 6 Suth WR 228 (FB), Thakoor- 
Chunder Poramanick v. Ramdhone - 
Buttacharjee 


© K. Ramachandran and K; _Sengottian, 
for Appellant; R. Gopalaswami Iyengar and 
Shah Nawaz, for Respondent. 


JUBGMENT:— The defendant in O. S. 
No. 1841 of 1968 on the-file of the District 


Munsif, Coimbatore, is the appellant in this: 


second appeal. The said suit was filed by. 
the respondent herein claiming’ Rs. 2870 as 
arrears of rent from the defendant in res- 
pect of his occupation of the suit premises. 
This claim of the plaintiff has been upheld 
by the courts. below and the same is not in 


dispute in this second appeal. In the written 


statement filed by the.defendant, he made 
a counter claim: in a sum: of. Rs. 7870 as 
the value of the standing crops on the date 
of delivery of the properties through court. 
The trial court foun t the defendant: was 
entitled to claim the value of the crops like 
sugar-cane, cholam, plantains, chilis, brinjals; 
tomato and coconut saplings amounting -to 
Rs. 5770, as also a sum of Rs. 100 as value 
of the materials and coconuts left on the 
property when he vacated the property and 
after adjusting the amount of Rs. 2870 as 
arrears of rent it decreed the’ counter claim 
in a sum of Rs. 3000.. Ei : ; 

2. On appeal by the plaintif, the 
lower appellate court, however, came to 
the conclusion that the defendant is not 
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entitled to claim the equitable relief by way > 
of improvements as he himself had brought 
about the termination of the lease"by his 
own default, and that in any event the evi- 
dence regarding the value of the crop as on 
the date of eviction adduced by the defend- 
ant was not sufficient to ‘enable the court 
to arrive at the valuation. In the view it 
had taken ` the lower appellate court has 
allowed the appeal and dismissed the defend- 
ant’s counter “claim towards the value of 
the crops and improvements. The second 
appeal is directed against the said decision 
of the lower appellate court. i 


3. The following facts. are not in 
dispute. ` The defendant was a tenant under 
the plaintiff in’ respect of the’ suit, pro- 
perties from ‘the’ year’ 1958. On an appli- 
cation filed by the plaintiff’ for eviction of 
the defendant on the ground that he” had 
defaulted in payment of the. rents, the 
Revenue , Divisional Officer, Coimbatore, 

assed an order of eviction under Ex. A. 6 
Rated” 5-9-1963. “Against the said order of 
eviction the defendant filed a revision peti- 
tion to this court’in C. R. P. 1470 of 1968 
and this Court. by its order Ex. A. 11 dated 
8-11-1968, rejected the same. Few days 
before this court dismissed his revision, the 
defendant filed also a suit ©. S. 996 of 
1968 on the file of the District Munsif 
Coimbatore, for an injunction restraining 
the plaintiff from evicting him :from the 
suit property but the said suit was also dis- 
missed on 19-11-1968. In pursuance of the 
order of eviction . passed by the Revenue 
Divisional Officer the defendant was actual- 
ly evicted from the suit property on 18-11- 
1963. - The plaintiff claimed Rs. 2870- as 
arrears of rent in'this suit upto 18-11-1963 
as the defendant was in possession of the 
property upto that date.” The defendant 
had claimed Rs, 7870 in his counter claim 
for the value of. the. standing crops after 
adjusting the said -arrears of rent. The 
defendant's counter claim was based on the 
fact that there were crops such as sugar- 
cane crop in an extent of 7 acres valued at 
Rs. 5000 plantain crop -worth Rs. 1500 in 
addition to the crops such as cholam, 
tomato, brinjal etc, in portions of the suit 
lands as also certain coconuts and coconut 
saplings. On 5-12-1963,° long before the 
trial of the suit, the defendant applied for. 
appointment of a Commissioner to note the 
improvements made by him and to’ assess 
the value of the crops in the property and 
a Commissioner was appointed ex parte and 


-he inspected the property on 9-12-1963. He 


submitted a report Ex. C. 1- on -18-12-1963 
wherein he valued the improvements and 
the crops standing on the property as on 
8-12-1968 -at Rs. 6915. As a matter of fact 
the defendant’s written statement was filed- 
later to the said Commissioner’s report, | 
making a counterclaim of Rs. 8020 for the 
value of the improvements and the standing 
crops as ..on the date of delivery. After 
setting off -a sum-of Rs, 2870 being the 
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arrears of rent due by him, he restrcted 
his claim to Rs. 5000 as the excess value 
of the improvements and standing c-ops. 
The plaintiff filed a reply statement ceny- 
ing his liability to pay the alleged value for 
the crops and improvements on the suit pro- 
perty. oa also applied for the ap- 
pointment o i 
ing local inspection and for report as ta the 
value of the improvements’ and standing 
crops. The plaintiff complained that the 
Commissioner appointed at the first instance 
id not know much about agriculture and 
his report cannot’ be accepted. But the 
trial court appointed the’ same Commissioner - 
to inspect the suit property and to- report 
as to the value of the improvements and 
standing crops with the help of a svgar- 
cane expert as the main crop that was said 
to be on the land was sugar-cane, Accord- 
ingly the Commissioner inspected the pro- 
perty over again along with the ‘Agricultural 
monstrator (sugar-cane) Coimbatore’ on 
2-7-1964, The sugdat-cane expert ` gave the 
report Ex. C. 8 of his inspection to the 
Commissioner on 3-7-1964 and on that basis 
the Commissioner filed a report Ex. C-2 At 
the trial, the plaintiffs husband was examin- 
ed as P, W. 1 and none was examined on 
the side of the’ defendant. ` 


4. The trial. Court went into the 
question as to whether the defendant was, 
in law, entitled to the value of the improve- 
ments. and the standing crops and helc in 
the affirmative. The trial court accepted 
the report of ‘the Commissioner and .thaz’ of 
the sugar-cane expert and valued the stend- 
ing crops on the property at Rs. 770 and 
the value of thé materials at Rs. 100; F-om 
the said value the amount due by the de- 
fendant as arrears of rent to the plaintiff 
was deducted and the defendant was given 
a decree for a-sim of Rs. 38000.. - 


5. The lower appellate court, 
however, took a different view on both the 
points, that is, as to the liability of the 
plaintiff to pay for the value of the crops as 
also the quantum of the value of the crops 
on the property. The lower appellate court 
has taken the view that as a matter of law 
the plaintiff will not be liable to pay- for 
the alleged standing crops and that the 
defendant will not be entitled to claim the 
value of the crops" even.'on _equiteble 
grounds, for he*had. brought about the 
termination of the tenancy by his own fault. 
As rahe the value of the crops, the lo-ver 
appellate court expressed the view that the 
finding of the trial court based mainly on: 
the. Commissioner’s report- cannot be accept- 
ed and that the opinion of the Comnis- 
sioner and the sugar-cane expert, regarding 
the valuation of the crops cannot, by. them- 
selves, prove the case without ‘any’ further 
corroboration. It also noted that on the 
basis of the Commissioners: report, sugar- 
cane crop.was 5 months old at the time- of 
delivery while the report of the sugar-cane 
expert is to the. effect that at. the time of 


a fresh Commissioner for mak- | 


‘with him 
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the inspection on 8-7-1964 sugar-cane crop 
was 7 months old, which would mean that 
the sugar-cane crop could not have. been 
there on 18-11-1968 when delivery was 
effected. The sugar-cane expert  has- of 
course estimated the age of the crop on the 
southern side as ten months which means 
that that crop was only six weeks old at the 
time_ of ‘delivery. According to the lower 
appellate court what will be the value of the 
six weeks’.old sugar-cane crop is very pro- 
blematical as sugar-cane will yield only after 
12 months. As regards plantain . crop, the. 
Commissioner has stated in Ex. C. 1 that 
there were about 600 plantains likely to 
yield..in six weeks time, When he visited 
the property. again in- July 1964, he finds 
that the plantains have begun yielding 
which means, that the crop which he has 
seen in December 1968 was only a few 
months ‘old and the value of such a crop 
would be. worth’ practically nothing. As 
regards 81 coconut saplings, which have 
been valued by the Commissioner at Rs. 150, 
the lower- appellate court felt that the. 
defendant had no consistent case in regard 
to the same and that his claim on this 
account has to fail, J ae 


. 6. In this second appeal, the learned 
counsel for the appellant (defendant) con- 
tends that the lower ip Cage -court was in 
error in holding that the defendant is ‘not 
entitled to the value of the crops and in 
ignoring the reports submitted by the Com- 
missioner as well as the, sugar-cane expert 

ing the value of the crops as on the date 
of delivery. First of all the learned counsel, 
contended that Order 26 Rule 10, C: P. C. 
treats the report of the Commissioner as evi- 
dence in the, case and this has been over- 
looked by the lower appellate Court when 
it said-that the- non-examination of the 
sugar-cane expert and e Commissioner 
would make the reports inadmissible in evi- 
dence. Though I agree with the learned 
counsel for the appellant that. the reports of 
the Commissioner and. the sugar-cane ex- 
pert are admissible in evidence as per the 
proven in Order 26, Rule 10, Civil Proce- 

ure Code, I am not in a- potion to agree 

im | that, the lower appellate 

court. has overlooked this ‘obvious: pro- 
vision. _The lower appellate court has 
not rejected the reports of the Com- 
missioner and the sugar-cane expert as 
inadmissible in evidence. What it says is 
that the reports. by themselves do not prove 
the case and in the matter of valuation of 
the sugar-cane crop, the examination of the 
expert or the Commissioner in Court would 
be essential. . The lower ‘appellate court 
po out that there is some inconsistency 
etween the report of the Commissioner and 

the sugar-cane expert. - I am ‘inclined to 
agree with the view- taken by the lower ap- 
pellate Court that the reports by themselves 
cannot prove the case put forward by the 
defendant. Though the Commissioner's re- 
port is- admissible in-evidence, the eviden- 
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tiary value of such a report has to depend 
on the nature of the report. the Com- 
missioner appointed by the Court reports 
about the existence or otherwise of certain 
physical features and materials found on the 
premises, its evidentiary value is consider- 
able. But the Commissioner has express 
an opinion on the materials inspected and 
found by him at the time of the inspection, 
the evidentiary value of his opinion as to 
its value or its ownership cannot straight- 
way be accepted by the Court without a 
further aomeboration ar without the Com- 
missioner or the sugar-cane e 
the box and explaining the basis for their 
opinion on the valuation. The lower appel- 
late court says that it would not at all 
be ‘safe to act only on the basis of the 
reports of the Commissioner and the sugar- 
cane expert. I am also inclined to think like- 
wise. How the Commissioner as well as the 
sugar-cane expert valued the_ sugar-cane 
crop which was only 5 weeks old at the time 
of the delivery is not clear from their re- 
. ports. They have proceeded from the yield 
of a normal crop to estimate the value of 
the tender crop at time of delivery. 
Things like fertility of the soil, availability 
of adequate supply of water and so many 
other factors have also _ to be considered 
while embarking on a valuation of a tender 
ep such as sugar-caris as well as plantain. 
Unless the Commissioner or the sugar-cane 
expert has explained the basis of their valu- 
ation and that is subjested to cross-examina- 
tion by the parties, the evidentiary value of 
the report as to valuation jis considerably 
less. As already stated the defendant has 
not gone into the box to speak about the 
age of the crop that was standing on the 
Jand at the time of the delivery and expen- 
diture which he has incurred to raise such 
crops. It is common knowledge that much 
time, labour and money have to be spent 
only at the later and.final stages of the crop 
when it is ripe for harvest. Even if the 
sugar-cane and the plantain crops have been 
taken over by the plaintiff as per delivery 
“order, it would yield only after they had 
reared the crop for a considerable period. In 
those circumstances, it is not possible to 
work out the value of the tender crop that 
stood on the Jand by working out a propor- 
tion from the total yield, having regard to 
the age of the crop on the date-of delivery 
and. the age of the full crop harvested. I 
do not therefore consider that the lower ap- 
pellate Court is in error in not accepting the 
value given by the Commissioner and the 
sugar-cane expert. 


E S The learned counsel for the ap- 
pellant has also questioned the correctness 
of the view of the lower appellate court 
that the defendant is not. entitled to claim 
the value of the crops as an equitable relief. 
It is said that the view of the lower appellate 
court that the principle contained in Sec- 
tion 108 (1) of the Transfer of Property 
‘Act applies to the facts of this case as a 
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principle of equity and good conscience is 
not tenable in view of the decision of the 
Supreme Court in Namdeo Lokman Lodhi v. 
Narmadabai, AIR 1953 SC 228 wherein it 
has been laid down while dealing with 
Section 108 (j) of the Transfer of Property 
Act that:— 


“The Jaw in India and England on this 

subject is not the same as it cannot be satd 
that this sub-section enacts or enunciates 
any general principle of equity. Parts of 
Sections 109, 110 and 111 contain mere 
rules of procedure or rules of a technical 
nature. These certainly cannot be said to be 
based on any principles of equity. In our 
judgment therefore, the statement of this 
decision that Sections 105 to. 116 of .the 
Transfer of Property Act are founded upon 
principles of reason ‘and equity cannot be ac- 
cepted either as correct or precise. Of 
course, to the extent that those sections of 
the Act give statutory recognition to princi- 
ples of justice, equity and good conscience 
they are applicable also to cases not gov- 
erned. by the Act.” 
It was also said that even if equitable prin- 
ciples were to apply for invoking the provi- 
sions of Section 108 (j) of the Transfer of 
Property Act, Section 114 provides for re- 
lief against forfeiture for non-payment of 
rent and that in the case on hand it cannot 
be said that the defendant had forfeited 
merely because of his default in payment of 
rent, his equitable right to get the value of 
the crops. He also referred to a passage in 
Hanbury’s Modern Equity, 8th Edn., at page 
51 which is as follows— 


“Breach of covenants in leases: The 
principle upon which equity proceeded was 
that it would give relief against forfeiture 
for non-payment of rent, for interest upon 
its arrears would be a sufficient compensa- 
tion for the breach of the covenant to pay 
it”. : 

The learned counsel for the appellant urges 
that the fact that the defendant was in 
arrears of rent which had resulted in his , 
eviction from the leasehold premises will not 
deprive him of his right to get the value of 
the crops and the principle contained in 
Section 108 (i) of the Transfer of Property 
Act cannot be invoked as the provisions of 
the Transfer of Property Act cannot be 
applied to agricultural leases. The conten- 
tion of the learned counsel: has proceeded 
on the basis that the defendant is, in equity, 
entitled to claim the value of the crop that 
was on the land at the time he vacated the 


. suit property that such a right cannot be 


defeated by the provision contained in Sec- 
tion 108 Ai of the Transfer of Property Act 
or on any other ground and that the mere 
fact that he fell in arrears of rent will not 
disentitle him to the said equitable relef. 


8. On the other hand, the learned 
counsel for the respondent contends that 
the crops on the lands are not improve- 
ments and that either in law or in equity 
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the defendant is not entitled to claim the 
value of the crops. He submitted that 
neither the common law nor the customary 
law in England recognised. any such 
right and it is only by the provisions o= the 
- Agricultural Holdings Act, 1947 the s-and- 
ing of crops was treated as improvements 
and the right to recover the costs of the 
crops was recognised in certain circumstan- 
ces under the provisions of that Act. In 
this connection he referred to a passage in 
Paragraph 2685 in volume. I of Woocfall’s 
‘Landlord and ‘Tenan’, 26th Edn. at 
page 1837, to the effect that— 

“At common Jaw an agricultural tenant 
had no rights to any compensation for any 
improvements or acts of husbandry, The 


common law implies a contract on the part 


of an agricultural tenant to cultivate in a 
husband like manner according to the cus- 
tom of the country, so that a landlord can 
at common law recover damages frcm a 
tenant for doing less than sufficient or the 
land, but it implies no contract on the part 
of the landlord to compensate the tenant 
for doing more than sufficient, or even to 
. py him for the seeds and labour of the 
last year of the tenancy.” g 


9. The learned, counsel relied œ ani 
early decision of this Court in Ramalinga 
v. Samiappa, (1890) ILR 18: Mad 15, where 
a mortgageé in possession who brough: the 
property to sale in execution of his decree 
was held not entitled to recover from the 
execution purchaser the value of the stand- 
ing crops on the land on the date of the 
sale, Muttuswami Ayyar J. expressed that— 


“the ordinary rule is that the right to 
the growing crop will pass by a sale ot the 
land without express mention .... Nor has 
the doctrine of emblements any application 
in this case. A mortgagee ‘is not one o 
the persons entitled to emblements and. can- 
not as such rely either on Section El or 
Section 108 clause (i) of the Transfer of 
Property. Act, which only declared the pre- 
existing law on the subject. Nor is thi 
case .within the equity of the rule of law 
concerning emblements which: are not allow- 
ed even to tenants. who either 
their term is to cease or by their own negli- 

ence or misconduct allow their interest to 
etermine between the time of sowing and 
of harvest.” f 


10. On the basis ` of this decision, 
the learned counsel for the respondent arges 
that the defendant (appellant) is not entitled 
to claim the value of the crops either on the 
basis of Section 51 or on the basis of Sec- 
tion 108 (i) of the Transfer of Property Agt. 


11. On a due consideration o? the 
matter, I am of the view that the defendant 
is not entitled to claim the value of the =rops 
alleged to have been there on the suit pro- 
perty at the time of the delivery, It is well 
settled that normally when a person is law- 
fully evicted from land he cannot lay -laim 


to the standing crops on-the land at the 
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time of eviction. But it is, however, subject 
to some exceptions. Under Section 51, a 
transferee of the immovable property who is 
evicted. by a person having better title is en- 
titled under certain circumstances, to crops 
planted or sown by him and growing at the 
time of eviction. Under’ the Roman Civil 
Law, a tenant was entitled to remove all 
fixtures he had attached to’ the leasehold 
property where it could be effected, without 
any material aha to the property. Under 
the English law the principle was ‘quicquid 
plantatur solo, solo cedi! aid is affixed 
to the soil becomes part of it), the rule being 
relaxed only in respect of certain kinds of 
tenant's fixtures: and not. generally. The 
strict rule of English law was never applied 
in our country. In Thakor Chunder Pora- 
manick v. Ramdhone Buttacharjee, (1866) 6 
Suth WR 228 (FB), Sri Barnes Peacock 
observed as follows:— . 

“We think it clear that, according to 
the usages and customs of this country, build- 
ings and other such ‘improvements made on 
land do not, by the mere accident of their 
attachment to the soil, become the property 
of the owner of the soil, and we think it 
should be laid down as a general rule that, 
if he who makes the improvement is not a 
mere trespasser, but is in possession under 
any bona fide title or claim of title, he is 
entitled to remove the materials restoring 
the Jand of the State in which it was before 
the improvement was made, or to obtain 
compensation for the value of the buildin 
if it is allowed to remain for the benefit o 
the ‘owner of the soil — the option of taking 
the building: or allowing the removal of the 
material, remaining with the owner of the 
and in those cases in which the building is 
not taken down by the builder during the 
continuance of any estate he may possess”. 


12. Section 108 clause (h) indicates 
of Roman Civil 
Law and the pre-existing law of this land 
as interpreted by the Full. Bench in (1866) 
6 Suth WR 228. Under the common law. of 
England a tenant for an uncertain period 
has under the name of ‘emblements’, the 
benefit of growing crops of such species as 
ordinarily repay the labour by which they 
are produced within the year in which ‘that 
labour is bestowed, A right is given by 
law, in certain cases-to the tenant of an 
estate of uncertain duration which has un- 
expectedly determined, without any fault of 
such tenant, to take the crops growing vipon 
the land when his estate determines. i 
was the common Jaw in India also Sec- 
tion 108 (i) in substancé indié¢ates the prin- 
ciples of the common law as stated above 
and furnishes exceptions to the general rule 
that a tenant cannot claim the value of the 
crops on the land at the time of eviction. 
Tenant’s right to the standing crop under 
the common law which has been recognised 
in Section 108 @ cannot obviously be ap- 
plied to cases where the termination of the 
tenancy ‘is brought about by the lessee’s own 
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negligence or misconduct as has been held 
by Muttusami Ayyar, J., in (1890) ILR 18 
Mad 15. As submitted by the learned coun- 
sel for the respondent, crops. cannot be 
itreated as improvements and it is not pos- 
sible to invoke the common law as indicated 
in Section 108 clause (h) of the Transfer of 
Property Act for claiming the value of the 
crops on the land at the time of delivery. 


18. The provisions of the Madras 
Cultivating Tenants Protection Act, 1955. 
also throw some light on the question o 
entitlement of the tenant to the value of the 
standing crop. Section 4A dealing with the 
landlord’s right to resume land for personal 
cultivation provides that. the Revenue Divi- 
sional Officer may, in his discretion, post- 
pone the restoration, of the applicant to 
possession of the land, until any crop which 
is being grown thereon at the time when 
the order is passed, has been harvested. In 
cases where eviction is sought on_other 
grounds such as default in payment of rent, 
the Act does not enable the tenant either to 
remove the standing crop or to claim the 
value of the same from the landlord. In 
cases where eviction is sought on the ground 
that the land is required for personal culti- 
vation, the Revenue Division Officer is 
authorised by the statute to postpone the 
eviction and restoration until the standing 
crop is harvested by the tenant. In such 
eases the termination of ‘the tenancy is not 
brought about by the fault of the tenant 
and as such he has been given a right to 
ask the Revenue Divisional Officer to defer 
delivery and restoration until the crops are 
harvested. No such right is pecommed by 
the Act in cases of eviction for default in 
payment of rent, that is, where the tenant 
brings about the termination of the lease by 
his own fault, I am `of the view that the 
provisions of the Madras Act, 25 of 1955, 
recognise the equitable principle that where 
a tenant of an estate is evicted not due to 
his fault, he might take the benefit of: the 
crops he had raised, and growing on the 
land demised and that if a tenant of 
an estate even .though of an uncertain 
duration brings about termination of the 
lease by his own fault he will not be entitl- 
ed to claim the benefits of the standing 
crops and the normal rule that a person law- 
fully evicted from the land cannot claim the 
value of the standing crops on land at the 
time of eviction would have to be applied in 
cases where the eviction was caused by the 
fault of the tenant. Having regard to the 
circumstances of this case, where the order 
of eviction was occasioned by the fault of 
the tenant, he is in my opinion disentitled to 
claim the benefit .of the standing crops on 
the land at the time of eviction. As pointed 
out already the eviction order was passed 
by the Revenue Divisional Officer under Ex, 
A-6 dated 5-9-1963 and as per report of the 
sugar-cane expert the only substantial crop, 
that is, sugar-cane seems to have been plant- 
ed after the eviction order. The defendant, 


costs. No leave. 
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who. was in arrears of rent and which has 
resulted in an order of eyiction, cannot be 
entitled to claim the benefit of the standing 
crops which he had planted from the date of 
eviction till the date of delivery. As pointed 
out by Muttusami Ayyar, J., in (1890) ILR . 
18 Mad 15, the tenant cannot be allowed 
to have benefit of the standing crop if he 
had either known when the term.of the lease 
is to cease or on his own negligence or mis- 
conduct allowed his interest to determine be- 
tween the time of sowing and before harvest. 
In the view I have taken on both the points 
for determination, I am constrained to dis- 
miss the second appeal and it is accordingly 
dismissed, but, in the circumstances, without 


Appeal dismissed. 
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7 MUDALIYAR; J. 

K. M. Subramaniam, Appellant v. State 
of Madras ooma by Secretary Dept. of 
Industries, Labour and Co-operation, Madras, 
Respondent. 


Letters Patent Appl..No, 48 of 1968, 
D/- 26-6-1970, from iedenent of Kailasam, 
J., in S. A. No. 896 of 1965, D/- 17-11-1966. 


(A) Constitution of India, Articles: 309, 
810 — Reversion of government servant — 
Servant applying for leave without pay — 
He is not entitled to claim salary for period 
of leave even if his reversion is subsequently 
declared to be illegal. (Para 4). 


(B) Constitution of India, Articles 309, 
810 — Reversion of government servant — ` 
Servant challenging reversion as illegal and 
absenting ‘from duty during pendency of 
suit —— He is entitled to salary for period 
of absence on declaration of his reversion il- 
legal —- It is immaterial that he does not 
convey his protest to office. S. A. No. 396 
of 1965, D/- 17-11-1966 (Mad), Reversed; ` 
AIR .1958 SC 113, Distinguished. (Para 4) 
Cases Referred: Chronological Paras 
(1958) AIR 1958 SC 113 (V 45) = 
1958 SCR 922, Nohiriaram v. Union 
of India . 

Appellant in person; Addl. Govt. Plea- 
der, for Respondent. ; 

VEERASWAME C..J.:— This appeal 
comes before us under the Letters Patent 
from the judgment of Kailasam, J., who dis- 
missed the second appeal but granted leave. 


2. The appellant was a Senior Ins- 
pector in the Co-operative Department on a 
salary of. Rs. 106/- per mensem. On Octo- 


“ber 16, 1952, certain charges were framed 


against him’ with the result, he was reverted 
to the lower post of junior inspector with 
effect from November 24, 1952, with a pay 
of Rs. 79/- per mensem as a punishment, 
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The appellant successfully contested. the 
legality of his order in O. S. 158 of 154 on 
the file of the Court of the District Maunsif, 
Tiruchirapalli who gave.a declaratior that 
the order of punishment reverting the agpel- 
lant was illegal.. . Thereafter, the appellant 
brought . the suit out of which this ppeal 
before us arises for recovery of a stm of 
Rs. 5948-01 as arrears of salary. The first 
two courts as well as Kailasam, J., have all 
agréed that the claim was not well-fourded. 


3. The order of reversion was —ated 
November 24, 1952.: The- .appellant was 
granted leave with pay upto Decembe 28, 
1952. The period from December 29, 1952 
to April 24, 1954, was- also covere— by 
leave granted to the appellant but wiout 
pay. From April 25, 1954 till Octobe- 11, 
1955, the date of the declaratory decre=, he 
stayed away from duty without leave. On 
November 24, 1955, he was asked. to join 
duty which he did on December 1, 1355. 
The Trial Court made a distinction between 
suspension and. reduction in rank and cosi- 
dered that in the case of the latter, there 
was no deprivation of the appellant’s cdice 
so that he was not justified in wilfully zay- 
ing away from duty, The first appellate 
court, while agreeing with the trial cour: in 
denying the claim, expressed itself: sligatly 
differently, viz., the appellant did not stay 
away from duty as a protest against the #le- 

al order of reversion. Kailasam, J., did not 

ecide the question though he posited whe- 
ther the appellant, who had been illegally 
reverted to-a lower post, was entitled to his, 
“pay on the ground that he had not keen 
permitted to work in his post. In his view 
it was not necessary to decide that ques-on 
because he found from. the record .that the 
appellant did not stay out as a_prosst 
against his reversion. .The learned Jucge 
also noted that the appellant ‘was willing to 
join only if the authorities reviewed his cse 
favourably, pending . the suit, and His plea 
that he was illegally - prevented from œs- 
charging his duties could not be’ accepz2d 
and his claim for remuneration. during -tzat 
period should be rejected. i 


4. In our opinion, to the facts Fe 
have narrated, ` Fundamental . Rule 78 vll 
have no application. That - postulates the 
absence of a Government servant from duy 
without leave in respect of a post he is hod- 
ing or to which he is entitled. , The clam 
of the ‘appellant should therefore be consi- 
dered apart from that rule. The period xf 
the appellant’s absence falls. under two cate- 
gories, one covered by. leave without pay aad 
the other absence without leave. So far as tke 
first category is. concerned, we are inclined 


to think that inasmuch as he applied for - 


leave on loss of pay and he had the bene® 
of it, he cannot be permitted to claim salar 
for that period. It may be that the motive 
for taking leave was that he did not desise 
to serve in a lower post and that he was 
questioning the legality of-his reversion. Buz 
we do not that the motive has .ang 


. 
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relevance, and, can in any way derogate 
from the factum that the appellant himself, 
of his own volition, wanted eave on loss of 
pay which was granted. : $ 

But the second period, in our view, 
stands on a different’ footing. He absented 
himself without taking leave. Though he 
did not convey to the department that he 
did so as a protest it was obvious that that! 
should ‘have been the reason for not joining 
duty. He had instituted the suit which was 
periding disposal, and, eventually he succeed- 
ed in getting a declaration at the order 
was illegal. That, of course, should have 
effect from the date’ of his reversion. . It 
would follow that the appellant had a right 
to the post of a senior inspector and was 
entitled to insist that he must be permitted 
to serve in that gens But .the Depart- 
ment, by- reason of the reversion order, 
would naturally not allow him to function 
as a Senior Inspector but would expect him 
to serve: in the lower post. We are of 
opinion . that the ‘Department, in doing so, 
had ‘to bear the risk of the order of rever- 
sion being seẹt aside as illegal, in which event, 
the liability to salary of the a pelne for 
the- period covered by the illegal reversion 
order would arise. We can see no conceiv- 
able reason for denying relief to the appell- 
ant for the second. period of his absence, 
which was justified . - | 
- & For the respondent, our atten- 
tion has been ‘invited to Nobiriaram v. Union 
of India, AIR 1958 SC TIS, to support an 
argument that even though the reversion 
order was declared to be. illegal-on a sub- 
sequent date, the eppoi was not justified 
in absenting himself without authority before 
that event and disobeying the order of rever- 
sion and in not joining the duty in the 


_lower post.. We do not think that the cita- 


tion supports ‘the proposition. That , case 
was decided on different facts. ‘The finding 
in that case was that the employee impro- 
perly absented himself and for that reason 
e was .not entitled to payment of salary 
of his absence. He had 


for the ‘period 
-a declaration in a suit which was 


obtained 


> set aside in appeal, the effect of which is 


that his absence during the period in ques- 
tion was unjustified. In the instant case be- 
fore us the position is just the opposite, for 


the appellant obtained a decree de- 
claring that his reversion was illegal, 
and. from the inception, he having 
established his . stand he was justi- 


fied in‘ absenting himself, because it should 
be assumed, in the .citcumstances that he 
was prevented from serving in the higher 
post to which he was entitled. 


_6. _ We allow the appeal.in part and 
decree the suit for payment of the s 
and allowances attached’ to the post of 
Senior Inspector which he’should have been 
allowed to hold for the period from April 25, 
1954 to November 80, 1955. The appeal 
as well as the suit will, however, stand dis- 
missed in respect of the claim for the period 


. ever those ex 
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anterior to April 25, 1954. The appellant 
will be entitled to proportionate costs 
throughout. The appellant having sued in 
forma pauperis will be liable to pay court- 


fee due at all stages, 
Appeal partly allowed. 
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married are not “brothers”, (Hindu Succes- 
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same mother and with the same maternal 
grandfather. As such, the latter is nearer 
in degree and hence is the preferential 
heir. AIR 1922 Bom 27 (1) and AIR 1926 
Mad 289, Following (1859-61) 8 Moo Ind 
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Pichandi v, E. Ramaswami 
GMENT :— This 


1971 
second ` appeal 


raises an interesting question in the Hisdu 
law of inheritance, should say pristne 
Hindu law. The. suit is one for declaran 


of the plaintiffs’. title to the suit proper- es 
as the sole heir of. one. Athiadiyan and Żor 
recovery of possession of the same from žhe ` 
defendants. ‘The appellants) are defan- 
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dants 8 and 4 and the legal representatives 
of deceased defendants 1 and 2. ‘There 
were various defences to the action but now 
in second appeal they have crystallised into 


a question. of law. The parties are govern- 
ed by the Mitakshara system of Hindu law 
the pedigree hereunder (Females 


an 
underlined) gives the relationship of the 





SEELAN 
-| 
a f ‘| 
Chinna Kanna (first husband Aramuga Valli _ Previ Perumal 
predeceased son) ae 1951) - (husband) 
Athiadiyan (died 1914) Sons Vedamanickam 
(propositus) married - (efendants E 
o 1 to 4) Neelan married Valli 
Chinnal (survived husband- - | 
and predeceased daughter} — 
Ananthammal (died 1929) Ramaswami 
No issue... i a (plaintiff) 
The suit properties had belonged to Neckn 9, Neither the factum of second 


the common ancestor of Athiadiyan the p- 
ositus and the plaintif.. After Neelan, cme 
alf of the property -was taken by Chinta 

Kannu, the father of the propositus and tte 

other half by the plaintiFs maternal great 

grandfa er, The suit is in respect of tte 
share that had devolved to Chin-a 

Kannu. Chinna Kannu died leaving Savi -g i 

the propositus his any son Adiadayan, 

his widow Arumugha Valli, The suit propec- 

ties devolved on Adiadiyan and when he di=i 

leaving his surviving widow innal ard 
daughter Ananthammal, the properties ce- 
volved on his widow Chinnal. 


After Chinnal’s death the daughter rf 
Adiadiyan, Ananthammal inherited the prr- 
perties. She died in 1929, issueless, amd 
the properties were inherited by Arumugia 
Valli as the mother of the propositus. Ar 
umugha Valli died sometime later. Tha 
widow Chinnal, daughter Ananthammal ani 
the mother Arumugha Valli had only a 
Hindu women’s estate in the properties ‘ard 
succession has now to be traced to 
suit properties from Adiadiyan. Admitted’y 
there is no Gotharaja Sapinda and the plaiz 
iff who is the father’s father’s son’s son’s da 
ghter’s son, claims the properties as a bas- 
dhu of the propositus. He is ranked £7 
in the table of succession among Atmabam 
dhus found in Mullah’s Hindu Law, 13th 
Edn, In Mayne’s table of Bandhu successicz 
as the paternal uncle’s son’s daughter's -sca 
he ranks as the 38rd, the maternal uncles 
son’s son taking the 27th place in Mullah's. 
table. The competing claimants defendants L 
to 4. are the second -husband’s sons of the 
mother of the propositus, Arumugha Valli, the 
mother of the propositus on the death of he- 
husband took Previ. Perumal as her secon=, 
husband and the defendants are his sons, 


marriage nor its validity is now in ques- 
tion. Defendants 1 to 4 contend that as the 
sons of the mother of the propositus, they 
are his nearest heirs. . As descendants of the 
mother, sons born to her in lawful wedlock, 
it is contended that the primary test of 
Mitakshara succession propindiity in blood 
is most satisfied. Learned counsel for the 
appellants, Sri C. S. Swaminatha Iyer, sub- 
mits that the fact the propositus and defen- 
dants 1 to 4 are sons by different fathers 
can be no bar to Bandhu succession and it 
would be a mockery of Hindu law to’ say 
that the mother’s sister’s son can succeed 
and not the mother’s own sons by a differ- 
ent father where thére is no illegitimacy. It 
is urged that unless it be held that on re- 
marriage, the mother ceases to be and never 
to have been the mother of the propositus, 
logic and reasoning and the text of Hindu 
law placing propinquity of blood that is kin- 
ship, the primary test of Bandhu succes- 
sion require the recognition of the claim of 
the appellants. 2 ; 


` 


- The contention of Sri Chellaswami, 
learned counsel for the respondent is that 
there is not a single case of succession to 
the first husband’s son of a woman by her 
second husband’s son or vice versa. It is 
submitted that recognition of heritable rela- 
tionship between sons of different husbands 
would be opposed, to the basic principles of 
Hindu law of Inheritance. Sri Chellasami's 
argument is that Section 2 of the Hindu 
Widows’ Remarriage Act, Act 15 of 1856, 
providing for forfeiture by a widow who re- 
marries of rights and interests which she 
may have in her deceased husband’s pro-- 
perty by way of maintenance, or by inheri- 
tance to her husband or to his lineal succes- 
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- sors, is itself a clear indication on 
marriage there is a complete cessation of 
all relationship to the agnatic family. of her 
husband. And so, it is said, that it must 

. follow that her son by: the second husband 
cannot seek any heritable - 
Pough her with the son by. her first hus- 


3. It is ae , surprising that though 
more than century has elapsed since re- 
marriage of widows was validated by law, 


d all t h itted re- : 
= through: cousto: bad perniited re the word (Bharatarah) used in the tests. 


marriage among certain sections, there is no 
decided case ‘directly’ on a* problem like the 
one under consideration. 
15 of 1956 is to legalise the marriage’ of 
Hindu widows and Section 1 says:— 


“No marriage ‘contracted between Hindus ` 


shall be invalid and the issue of no such 
marriage shall be illegitimate, b 
the woman having been previously married.” 

So the second “husband’s sons are as 
legitimate as the sons by the first husband. 


As regards the consequences of such marri- . 


age with reference ‘to her rights to and inter- 
ests in property ‘Sections 2 and 5 must pe 
read together, A combined reading of 
two case shows that the forfeiture of to: 
perty by a widow on remarriage is con- 
ed to the category of cases detailed in 
Section 2. Section. 5 provides, that except as 
provided: in ‘the precedin 
shall' not, by reason - of her: remarriage, for- 
feit- any property, or any right to which she 
would others be entitled; and every 
' widow who’ has ‘remarried shall -have’ the 
same rights of inheritance-as she would 
have had,- had such matriage ‘been her first 
marriage. ` 
. The contention for ‘the plaintiff , that 
for all purposes on remarriage with refer- 
ence to the members of‘the first husband’s 
family she must be deemed to be- civilly dead 
overlooks that the fiction “of her civil death 
on remarriage is only in relation to the rights 
and ‘property which she ‘forfeits under Sec- 
tion 2 and not beyond. A ‘fiction has to be 
ar to its purpcse and cannot be extend- 
ed. ‘civil death by itself even as natural 


oath a does not put an'end to blood relation- ° 


ship. Law has to say so, if it so intends. 
The mother does not cease to be the mother 
of her children by reason of her second 
marriage and the mother’s father and. mo 
thers mother would continue to: be th 

maternal 
her issue by her frst husband. 


4.. TE -contention of Sri ' Chella- 
swami is`that male issue of a woman ‘by 
different fathers even though her marriage 
with the fathers may be valid are not bro- 
oes as understood in Hindu law. . That is 

Wherever brother and half ‘brother are 
cimed to in Hindu law, the reference is 
to the male issue ky the same father. When 
the reference: is to brothers'‘of the whole 
blood and brothers of half -blood, the refer- 
ence is ‘to the ‘sons of.the same father by 
different mothers. See Mt. Sahodra v. Ram 
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relationship. 


The effect of “Act. 


reason .of. 


sections, a widow . 


dfather and. ‘grandmother of 


would be 


ATR, 


Babu; AIR 1948 PC 10; half sister -does 
not include one who has not the same father. 
The same connotation is maintained under 
the. Hindu pasting S Act re Ge of ae fo 
Ekoba v. Kashiram Totaram, 
716 = (AIR 1922 Bom 27- th) te the, Bombay 
High Court decided that there is no prove 
sion in the Mitakshara or elsewhere for 
the sons born of the same mother after her 
remarriage bein ager as brothers born of 
the’ same womb for the purpose of inheri- 
tance as to be included Pr the meaning a 
f] 
a different 


sons of the same mother by 


` father belong to ‘a different Emil; and are, 


not. the heirs referred. to as “brothers”. 
In ILR 46 Bom 716 = (AIR 1922 


~Bamb 27 (1)) the propositus was the first 


wifes son. The t -wife had been divorc- 
ed and she took a second husband. The 
male children of. ‘he caer husband were 
claimants on one side. The father of the 
propositus had remarried and his son by 
the second wife was the claimant on the 
other side. The second husband’s: sons laid 


_claim to the property of their mother’s son by 


the first husband, 4s brothers and the claim 
was ‘rejected, if. i may ay ao, with respect 
rightly... 

5. Faba regard t the argument 
for the plaint that there can bə no heri- 
table relationship. between children by dif- 
erent fathers it is necessary to refer to two 
lines of decisions:: First the mother’s right of 
succession to her first husband's son has been’ 
recognised: -by our court in’ Lakshinana’ Sasa- 
mallo v. Siva Sasamallayani, (1905) ILR 28 
Mad 425. Following the decision ‘of the Full 
Bench of the Calcutta High Court in Akorah 
v. Boreanee, (1869) 11 Suth: WR’ 82, -this 
court upheld the right of a Hindu widow: who 
remarries during the lifetime of her son ‘by 
her first husband to succeed tc the son’s 
property. on his death: Reference may also 

e madé to the Full Bench decision of the 
Bombay High Court in Basappa v. aae 
(1905) ILR 29 Bom 91 (FB) to 
effect.. The mothers right ia 
depends upon propinquity: to her son and 
the fact of her being his mother. I heard 
no argument that the ‘first husband’s son by 
reason of his mother’s remarriage cannot 
inherit to his mother ‘or maternal grand- 
father or maternal uncle. The kindred ‘rela- 
tionship in this maternal family is not des- 
troyed even as he retains his own 'relation- 
ship in his father’s ‘family. . 


‘It follows, the -mother’s - 


RERET 
the 


sons of 


. take, Even: so, sons 
by the first mad second “husband would 
inherit to ‘the’ same maternal grandfather. 
The position of a. son qua‘a maternal grand- 
father as his. daughters son is unique in 
Hindu law. As pointed out in —Mullah’s 
Hindu law, 18th Edn. at eee a he = 
a binnagotra ° sapinda or 

comes in for -succession to the Ferien 
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grandfather after the daughter before par- 
ents and other more remote gotraja sapin- 
das. This right is not taken away on re- 
marriage of his mother. Conversely the 
‘maternal grandfather could inherit to the 
sons of the first and second. husband of a 


twice married woman. 


' 6. “In the next line of decisions we 
shall start with the decision of this court 
in Mayna Bai v. Uttaram, (1864-65) 2 Mad 
HCR 196, on remit bythe Privy Council 
in’ Myna Boyee v. Oottaram, (1859-61) 8 
Moo Ind App: 400 (PC). The facts of the 
case are to be found in (1859-61) 8 Moo Ind 
‘App 400 (PC):- It is sufficient for our pre- 
_ sent ‘purposes to point out that the dispute 
related to succession inter se between the 
illegitimate children by an English man of 
a Brahmin married woman, who .was living 


cge from her husband.. This court observ- 
ed: — 


“Our reasoning, therefore, is, that there 
is no authority against’ the existence of heri- 
table blood between the woman and her 
illegitimate offspring.  Thaukuram and his 
brother the two illegitimate sons by the ‘bra- 
hmin woman are 
They. are the Hindu sons of a woman, who 
was either a woman of a class lower than 
‘the fourth of Manu’s classes and in this case 
the sons are cognate to her- and to one 
another of the cognation between her and 
her offspring there exists no doubt what- 
ever. s l 


Referring 
said:— ; 

“Ulpian points to the true distinction, 
and one which precisely meets the present 
case and is entirely in conformity with the 
doctrines of Hindu law. As agnation and 
consanguinity are the offspring of a marriage 
by the jus civile, no spurious son can have 
them, but he: is-related to his own mother 
and to his brother by that mother”. 


. In Subramania Iyer v. Ratnavelu Chetti, 
ILR 41 Mad 44 = (AIR 1918 Mad 1846 
(FB) ), Kumaraswami Sastriar J. observed that 
so far as the mother is concerned, no doubt 
has ever been cast on the decision in (1864 
65) 2 Mad HCR 196 that illegitimate bro- 
thers succeed not only to their mother but 
to each other. We are here having a case 
where there is no” illegitimacy. nah a 


7. Reference is pertinent in ‘the 
context ofthe argument of the plaintiff 
against rok gun of right to succession 
by the second husband’s sons, on any theory 
of blood relationship, based. upon an argu- 
ment that.under the Mitakshara law, the 
remarriage of a widow should be regarded 
as. concubinage, to the decision of this court 
in State of Madras v. Ramanatha Rao, AIR 
1960 Mad 486. In that case the illegitimate 
son by a concubine inherited the property 
‘from his putative father and died unmarried 
and issueless. The question arose whether 
the mother’s mother's sisters sons of the 
propositus succeeded to the property as 


to. Roman law, this court 
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decided to be Hindus. 
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mathrubandhus or the property. went to the 
State Government by escheat: The Division 
Bench of this court. (Rajamannar C. J.. and 
Basheer Ahmed Sayeed J.) held that the 
‘succession to the property was governed by 
the ordinary rule of succession under Hindu 
law arid that the claimants were entitled to 
succeed to the property of the- illegitimate ~ 
son as mathrubandhus. This Court- pro- 
ceeded in the view. that as between the 
mother and son there is no question of any 
illegitimate descent. It was observed— 


“It must be remembered that in the 
present .case, the respondents claimed only 
through the mother’s ` mother of Jagan- 
nathan, who was no other than the sister 
of the mother of the respondents (claimants). 
Though Jagannathan might have been the. 
illegitiniate son of Singaravelu, still it can- 
not by any means be contended that 
Jagannathan was -not- the son of .Dhanabag- 
yam (concubine). The certain factor is that 
Jagannathan was born to Dhanabagyam, 
and that -being so, if Dhanabagyam 
could succeed to: the estate left by Jagan- 
nathan as. his mother, and if Dhanabag- 
yam’s properties could be succeeded to by her 
mother, then certainly on the death of 
Dhanabagyam’s mother, if there are no 
other heirs, her sister and her children in 
succession will be entitled to inherit the 
properties of Jagannathan’s- mother’s mother. 
That is how the bandhu relationship comes 
into existence, and this ‘relationship is not 
in any way affected by the last male holder 
Berme been an illegitimate son of his puta- 
tiv father. Respondents’ relationship is 
traced ‘only through the mother of the il- 
legitimate ‘son and not through his father.” 


8. -:In the ‘instant case, the second 
marriage is a perfectly valid marriage. The 
marriage carries with it the sanctions of 
Hindu Law with reference to inheritance 
but: for the exceptions statutorily provided 
which do not affect the matter under 
consideration. ‘The second: husband’s child- 
ren make no claim and trace no kinship or 
inheritance get the first husband. They 
are neither. ‘ -brothers” nor “stepbro- 
thers”, they are neither related: as ‘ 
blood’ or as ‘half blood’ as 


these expres- 
sions are understood and used jin’ inherit- - 
ance law among Hindus. . Only through 


e common mother, . relationship is 
established. The Allahabad Hi Court 
in Jagar Nath Gir v. Sher Bahadur Singh, 
ILR 57 All 85 (100) = (AIR 1985 All 399 
(887) ) points out, that with reference to the 
mother the original text is, that the mother 
(not the wife of the father) succeeds to her 
son. It is in the background of. the fore- 
going discussion that the problem before us 
has to be considered. 


9. Now under the Mitakshara law, 
propinquity or proximity of blood relation: 
ship is the criterion of heirship. The princi- 
ple is fundamental, that the primary test-on 
all questions of inheritance, is propinquity 
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in blood. As the Privy Council observed 
in Ramachandra Martand ` v. Vinayak 


Venkatesh, ILR 42 Cal 3884 = (AIR 1914 
PC 1) the Mitakshara law of succession in 


the quaint language of Hindu writers is 
rested on the community of particles of the 
same body. Manu’s aphorism “to. the ‘near- 


est sapinda the inheriiance next belongs” is 
the foundation of the Hindu Law of In- 
heritance. After dealing with the rights of 
widows, daughters and daughters -sons, 
rights of parents and rights of brothers, to 
inherit to the estate of one who leaves no 
male issue, in the earlier Sections of Ch. IL 
of the Mitakshara, Sectién V of the chapter 
of Vijnaneshwara’s commentary takes up the 
succession of Gotrajas or gentiles, and Sec- 
tion VI deals with the bandhus, or Binna- 
gotra sapindas, - 


10. The text of Yajnavalkya on which 
the Mitakshara Law of inheritance to one 
who leaves no male issue is founded, runs 

us: 

“The wife and the daughters also, both 
parents, brothers likewise, and their sons, 
gentiles, (gotrajas), cognates (Bandhus), a 

upil, and a fellow student; on failure of the 
irst among these, the next in order is in- 
deed heir to the estate of one, who depart- 
ed for heaven, leaving no male issue. This 
e extends to all persons and classes.” 

- Mitakshara, Chapter II Section I, Pr. 2.3 
Colebrooke —- Hindu Law of Inheritance, 
Mitakshara. 


Tt is unnecessary to elaborate on the 
principles of inheritance based upon propin- 
quity, as it is well established. Blood relations 
under Mitakshara fall into two classes, Gotraja 
sapindas or gotrajas, that is sapindas belong- 
ing to the gotra of the family of the deceas- 
ed and binna 
is sapindas be oging to a different gotra- or 
family from the deceased. The classifica- 
tion is between agnetes, persons connected 
with the deceased by an unbroken line of 
male descent or ascent and cognates that 
is, blood relations of the deceased through 
a female or females. Bandhus succeed after 
the gotrajas. There are some statutory heirs 
and certain heirs whose rank is specified in 
the texts. The claim here by defendants 
1 to 4 is not as brothers as in the Bombay 
case ILR 46 Bom 716 = (AIR 1922 Bom 
27 (1). They claim by kinship through 
their mother, as bandhus nearer in degree 
of Pele MRE to the deceased than the 


P 

11. The Mitakshara rule as to 
succession of bandhus, Ch. IL Section 6 is 
thus rendered by Colebrooke: 

“I. On failure of gentiles (agnates) the 
cognates are heirs. Cognates are of three 
kinds; related to the person himself, to his 
father, or to his mother; as is declared by 
the following text. 

‘The sons ‘o£. his own father’s sister, 
the sons of his own mother’s sister, and the 
sons of his maternal uncle, must be consi- 
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otrasapindas or bandhus, that ` 


ALR. - 


dered as his own cognate kindred. The 
sons ‘of his father’s paternal aunt, the sons 
of his father’s maternal.aunt, and the sons 
of his father’s maternal uncle must be deem- 
ed to be his father’s cognate kindred. The 
sons of his mother’s paternal aunt; the sons 
of his mother’s maternal aunt, and the sons 
of his mother’s maternal uncle, must be 
reckoned his. mother’s cognate kindred. 

- 2. Here, by reason of near affinity, 
the cognate kindred of the deceased him- 
self, are his successors in the first instance; 
on failure of them his father’s cognate kindred; 
or if there be none, his mother’s cognate 
kindred. This must be understood to be the 
order of succession here intended”. 

The cognates related through females ` 
corresponding nearly to the Cognati of the 
Roman law are heirs and they are placed 
under three classifications, atma-bandhu, 


‘pitrubandhu and matrubandhu related to de- 


ceased himself, to his father and to his mo- 
ther and the three classes take the order 
enumerated first the atmabandhu, then pitru- 
bandhu and then matrubandhu. It is also 
now well established that beyond-the classi- 
fications, _atmabandhu, ` pitru-bandhu and 
matru-bandhu in para I rendered above, what’ 
follows are merely illustrative of what the 
ee classes severally mean and the en- 
umeration of bandhus in the text is not ex- . 
haustive, : 


“ 1g, The two fundamental principles 
of inheritance under the Mitakshara laid 
down by the Judicial Committee in ILR 42 
Cal 384 = (AIR 1914 PC 1) are— 

(a) that. the sapinda relationship on 
which the heritable right of collateral is 
founded ceases in the case of bhinnagotra 
sapindas with the fifth degree from the com- 
mon ancestor, and. s 


(b) that in order to entitle a man to 
succeed to the inheritance of another, he 
must be so related to the latter that they 
are sapindas of each other. 


The Mitakshara sapinda relationship 
arises between two people through their be- 
ing connected by particles of one body 
namely that of the common ancestor, from 
the community of blood in contradistinction 
to the Dayabhaga system where the capacity 
to confer spiritual benefit on the deceased 
owner is the determining factor. In one 
bold sweep Vijnaneswara gave for the com- 
ponent ‘pinda’ in the crucial word “sapinda” 
which was previously read “community in 
the offering of funeral oblation (pinda 
another arisable meaning in sanskrit—the 
body or the corporeal frame of the person, 
and defined sapinda relationship as arising be- 
tween two persons through their being con- 
nected by particles of one body. Vijnan- 
eswaras new orientation naturally found 
ready acceptance as based on human values 
and natural kinship and propinquity took its 
plees as the principal factor in determining 

e question of succession. Vijnaneswara 
followed his explanation to the word sapinda 
with the express injunction that wherever the 


EE a ts 
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"should be ‘knéwn: as`-oùly . meaning a con- 
nection with one`‘body either immediately 
or by ` descent.^ See ILR 42 Cal 384 = 


(AIR 1914 PC™1) and -Nagamma v. Linga- ` 
reddi, ILR 1948 (Mad) 759 = (AR 1943 ` 


Mad 487), (FB) 


Mayne points out (11th Edn. paze 592)” 


> 


that Vijnaneswara’s new definition was in- 
tended not only to include bandhus or cog- 
nates but to divest the word “sapada” of 
_ its religious meaning which it had brought 
with it from the apnee of religion and ritual 
into the sphere of law. This was = keep- 
g with the new turn which he zave to 
Vyavahara or civil law by treating property 
and inheritance as’ purely secular -natters. 
The crucial text of Yajnavalkya was speciall 
corene to be applicable to all persans an 
classes and Vijnaneswara rested tLe-rules 
of law on purely practical and ratiozal con- 
siderations. 


13. Ancient Hindu Law alse recog- 
nised the second marriage of a wenan to 
an extent. It is clear from Manu, (th, IX, 
verse 191, that in those ages a woman was 
- allowed to marry more than onc= The 

Hindu Law givers while emphasing al- 
most in absolute terms single husbardedness 
as the most approved mode of life šor wo- 
man, di at the same time recognise 
remarriage of woman. Life's realitiss were 
not lost sight of. We have texts of Narda 
and Parasara contemplating second marriage 
by a woman in five calamities — if Se hus- 
band be unheard of, or be dead, or edopt a 
religious order, or be impotent or become 


outcasted — Sircar’s Hindu Law, 8+ Edn. 
page 189. - 
In the light of the above discussion we 


ropinguity or blod re- 


lationship. The rule o 





of circumstances. 
ness and mores of the community czanges, 
fresh set of facts present themselves For the 
application of the law. The reach of the 
fundamental laws cannot be cut down by 
absence of its application in the rast to 
questions that present themselves: in ehang- 
ed social conditions. 


-14, Guidance is not wanting in texts 
Yor the very problem now before us. I find 
jt resolved in striking language by “Nanda 
Panditha in his Vaijayanti, the well known 
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word sapada. occurs ©! in) Mitakshara, ¿° if - 


commentary’ on Vishnu Smrithi composed inj 
1622, C€dlebrooke -refers to it as an excel- 
lent and copious work which might serve 
like the Mitakshara as a body or Digest of 
law. Dr. Jolly in his History of the Hindu 
Law refers to Nandapanditha’s extension of 
the rule of- succession of the half blood to 
sons of tlie same mother by different fathers, 
The rule is not found anywhere except in 
Vaijayanti. The relevant part of the text 
of Nandapanditha runs. thus: 


“Where there are both uterine brothers 
and step brothers, the uterine brothers shall 
e. alone in spite of the existence of a 
Hop brother. And then the sons of the same 
father ‘shall take first, and the sons of the 
same mother afterwards, because the seed is 
superior (to the womb) and because the 
nearness determines the order (of heirs). 
Thus, supposing a man to have had two 
wives and two sons by the one wife, one 
son by the other wife, the mother of the 
two sons subsequently marries another hus- 
band, and bears another son to him, so that 
she has three sons, .In that case, if one of 
the two sons by her first husband should. 
die, his property is taken’ by the son of the 
same mother and father in the first instance. 
On failure of him, it is taken by the són of 
the same father, though he is born of a dif- 
ferent mother, because the seed is superiar 
(to the womb). On failure of him, it goes 
to the son of the same mother and of a’ 
different. father.” 

History of Hindu Law Dr. Jolly p. 203 -~ 
Sanskrit text at page 287. 4 . 

15. This text directly applies to tha 
case and establishes the heritable relation- 
ap between the propositus in this case and 
defendants 1 to 4. ILR 46 Bom 716 = (AIR 
ea Bom 27 (1)) directly falls within the 

e. . 

16. This rule of Nandapanditha is’ 
referred to with approval in Viswanatha 
Mudali v. Doraiswami Mudali YLR 48 Mad 
944 = (AIR 1926 Mad 289), where 
the question was the right of the legitimate 
descendants of two sons of a Hindu dancing 
woman to succeed to each other. ighi 
was recognised following (1859-61) 8° Moo 
Ind App 400 (PC). In the course of the dis- 
cussion at page 954 it is observed:— 


“The sons of a mother though by dif- 


. erent fathers were considered to have heri- 


table blood between them for Nandapandi- . 
tha ‘gives the order of precedence amon 
brothers and sisters of whole blood and hali 
blood thus: ; 


1. Brothers of the whole bloods 


2. Sisters of the whole blood; 

8. Sons of the same father and 

4, Sons of the same mother 
the existence of heritable blood te 
tween the sons of the same mother by diff- 
erent fathers cannot therefore ‘be through 
the father and is attributable. only to their 
being. sons of the same mother.” 
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The right of the defendants to’ be class- 
ed as bandhus of the propositus thus being 
established, the next question is between 
the plaintiff and the defendants who is. to 
be preferred. Both of them are Atmaban- 
dhus of the 
through the mother and the plaintif through 
the father. But preference accorded to the 
mother in the matter of inheritance is not 
extended to bandhus on „her side of the 
family. At one time among the bandhus of 
the same class bandhus ex parte pe (on 
the father’s side) were given preference be- 
fore bandhus ex parte materna (on the mo- 
thers side). In Vedachala Mudaliar v. 
Subramania Mudaliar, ILR 44 Mad 753 = 
re 1922 PC 33), the Judicial Committee 

isapproved the Pir saat of the rule in 
cases where a different result would follow 
by reason of nearness in degree or superior 
spiritual efficacy. In that case the compet- 
ing claimants were the maternal uncle and 
the father’s sister’s son’s son both atmaban- 
dhus. The Judicial Committee reversed the 
decision of this court which preferred the 
father’s sisters gendong, he being ex parte 


-paterna. They upheld the preferential 
claim of the natara] uncle. 
In Nucherla Chengiah v. Subbaraya 


Aiyar 58 Mad LY 562 = (ATR 1930 Mad 
555), Venkatasubba Rao, J., after 
ferring to ILR 44 Mad 758 = (AIR 1922 
‘PC 83), observed that only if the two claim- 
ants are of the same degree, then and then 
alone, other considerations may arise, one 
of such being the question of efficacy of 
oblations. ` To similar effect are the obser- 
vations of Madhavan Nair J., in his sepa- 
rate judgment. In that case the competing 
claimants were both Matrubandbus, being 
the mothers father’s sister’s sons son an 

mother’s father’s brothers grandson’s son, 
the former being nearer in degree to the pro- 
positus than the latter. This court upheld 
the claim of the former as nearer in de- 
gree holding that the spiritual benefit which 
‘can be conferred by a bandhu upon the pro- 
positus. can be used as a test for his prefer- 
ence as heir only when he and the com- 
peting bandhu who belongs to the same 
class of bandhus as Atmabandhus, Pitruban- 
dhus or Matrubandhus are equal in degree 
and not when the competing bandhu is 
nearer in degree to the propositus. 


17. | Im Jatindranath Roy v.` Nagen- 
dranath Roy, ILR 59 Cal 576 = (AIR 1931 
PC 268), where the competing claimants 
were in equal degree of propinquity to the 
propetos it was held that as the spiritual 

enefit conferred upon the propositus by 
offerings is a measure of propinquity to him, 
that ground was surer and more in accord- 
ance with previous rulings, than a prefer- 
ence to those claiming ex parte paterna, 
Where the degree . of blood relationship 
furnishes no certain guide, e conferring 
of spiritual benefit through funeral oblations 
comes in as a measure of propinquity. In 
Navaneethakrishna ` Marudappa 


ropositus, the defendants ` 


Thever v. 


ALR 


The. Collector of Tinnevelly, 69 Mad LJ 632 
= (AIR 1985 Mad 1017) (Ramesam and 
Stone JJ.) which was-affirmed by the Privy 
Council in Balasubramania v, Subbaya, ILR 
(1988) Mad 551 = (AIR 1988 PC 34), Stone 
. Summed up the following three rules as 
owing from ILR 59 Cal 576 = (AIR 1981 


-PG 268), for determining who is entitled to 


succeed where the claimants are all atma- 


bandhus: 

1. The primary test is propinquity in 
blood; if that fails, then: iii . 

2. He comes first whose’ oblations are 
more spiritually efficacious; if that fails then: 

8. Those ex parte: paterna are to be 
preferred to those ex parte materna. 

The competing claimants were the 
maternal uncle and the father’s sister’s son, 
both atmabandhus, the former being near- 
er in- degree than the latter to the last male 
holder. Both were descendants from ancestors 
of equal degree. The maternal uncle as 
the one nearer in degree was preferred, The 
Privy Council here once again affirmed that 
under the general scheme of the Mitakshara 
only when the test of proximity failed, that 
of religious ctieey came in. Applying the 
tests, here the rival claimants are both atma- 
bandhus of the propositus and the defen- 
dants are nearer in degree than the plain- 
tiff. As the test of propinquity unmistakably 
shows the preferential heir, questions of re- 
ligious efficacy and preference of one ex 
parte paterna do not arise. The plaintiff 
is four degrees removed from the common 
ancestor of the propositus in the paternal 
line, while the defendants are of equal de- 


pe with the propositus in the maternal 


e, sons of the same mother and have the 
same maternal grandfather. 


- 48. The judgments and decrees of 
the courts below are therefore set aside and 
the suit dismissed with costs. The second 
appeal succeeds. The parties will bear their 


respective costs in this court and in the 
lower appellate court. No leave. 
: Appeal allowed. 
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K. VEERASWAMI, C. J., RAMA- 
PRASADA RAO AND GOKULA-~ 
KRISHNAN, JJ. . 
The Chief Controlling Revenue Au- 
thority, Board of Revenue, Madras, Peti- 
tioners v. B. A. Mallaya, Respondent. 
Refd. Case No. 1 of 1969, D/- 3-8-1970. 


Stamp Duty — Stamp Act (1899), 
S. 2(15) — Fact that instrument of parti- 
tion of coparcenary properties also shows 
release of certain item by one sharer in 
favour of another does not per se convert 
the instrument into one of release — 
(X-Ref. Hindu Law — Partition). AIR 


A0O/AO/A123/71/SSG/C 


1971 


1964 Mys 124 (SB), Rel. on; AIR 1955 
Mad 641 (FB) & AIR 1968 Mad 155 (FB), 
Distinguished. 


Where assets of a Hindu join: family 
coparcenary properties are split rp into 
severalty, the process involving destruc- 
tion of coparcenership and conversion of 
the same into several interests for allot- 
ment to each sharer is a process cf parti- 
tion. The fact that one of the sharers 
agreed to receive certain ascertaired sum 
in lieu of his share and for this purpose 
authorised other sharer to sell zertain 
item of immoveable -property will not 
convert the process of partition ivo that 
of release. (Paras 3, 4, 5) 
Cases Referred: Chronological Paras 
(1968) ATR 1968 Mad 159 (V 55) = 

80 Mad LW 598 (FB), Chief Cor- 

trolling Revenue Authority v. 

R. N. Patel 2 
(1964) AIR 1964 Mys 124 (V 51) 

(SB), Nanjunda Setty v. State ci 

Mysore 6 
(1955) ATR 1955 Mad 641 (V 42) = 

1955-2 Mad LJ 166 (FB), Boari 

of Revenue v. Murugesa Mudalicr 2 


G. Ramaswami. Addl. Govt. Fleader, 
for Petitioners; S. K. L. Ratan, iw Res- 
pondent. i 

K. VEERASWAMI, C. J.:— This is 
a reference under S. 57 of the Indian 
Stamp Act, the question being whether 
the instrument under consideration is not 
liable to be stamped under Art. 4: of the 
Stamp Act as a deed of partificn, or 
chargeable to duty as a releas= The 
Revenue contends that having regerd to 
its terms and true intention, the ceed is 
a partition. But, on the other ha, it is 
said that inasmuch as one of the sharers 
was not allotted any joint family pro- 
perty to specie as and for his shzre, but 
the agreement was that the other shar- 
ers who were to take the entire joint 
family properties should, in conzsidera- 
tion of the sharer releasing his interest 
in the joint family properties, pay a sum 
aneen upon, the deed operates 3 a re- 
ease. 


` 2. There was one B. S. Mellayya 
who died in January 1935. He lek two 
sons Sundararaj Mallayya, who diad in 
November 1936 and Bantwal Anard Mal- 
layya. Bantwal Anand Mallaya Las two 
sons Dinesh Mallayya and Harist Mal- 


layya. Sanjeev Mallayya and Srinivas 
Mallayya are the sons of Surcararaj 
-~ Mallayya. There was an ag -eement 


dated 14-3-1966, between Sanjecr Mal- 
layya and his sons on the other the terms 
of which were that it became expedient 
and desirable to divide the joint family 
properties as between the shares and 
after prolonged negotiations it was agreed 
that Sanjeev Mallayya and S-imivasa 
Mallayya should be allotted their share 
of the net assets in the form ci cash, 
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freed from any other further obligation 
to discharge the family. debts. According- 
ly it was provided in the agreement that 
B. Anand Mallavya described as the first 
party should pay Sanjeev Mallayya and 
Srinivasa Mallayya styled as the second 
parties Rs. 1,15,750 each as and for his 
share and that for this purpose the second 
parties authorised the first party to sell 
any of the joint family immeveable pro- 
perties. This was followed by a deed 
described as one of release, which was 
executed in January 1967 between tke 
same parties. The deed contained a reci- 
tal that the properties belonged to the 
joint family and then the following— 

“It was considered desirable and -în 
the interests of good relationship and har- 
mony to partition the assets of the joint 
family. Sanjeev Mallayya and Srinivasa ` 
Mallayya requested that in the event of 
a partition their interests in the joint 
family should be paid to them separately 
and that the releasees may continue as 
between themselves as a Hindu undivided 
family. . . . The- joint family is pos- 
sessed of two items of immoveable pro- 
perties listed as items 1 and 2 in Schedule 
II hereto. The moveable properties, 
namely, shares and liquid cash belonging 
to the family do not permit of division in 
such a way that the properties could be 
divided between the branch consisting cf 
Sundararaj Mallayya and his sons Bant- 
wal Anand Mallayya and his sons. San- 
jeev Mallayya, and Srinivas Mallayya 
want their separate interests in the joint 
family to be handed over to them. There 
are also liabilities of the joint family 
listed in Schedule III to this document to 
be discharged. 

. In the circumstances, it has become 
necessary to sell one of the immoveable 
properties of the joint family so that Sar- 
jeev Mallayya and Srinivasa Mallayya 
could be paid their interests in the joixt 
family. It was agreed that both 
Sanjeev Mallayya and Srinivasa Mallayya, 
the releasors herein, should be paid an 
ascertained amount, namely, Rs. 1,16,750, 
each as representing their interests in the 
joint family assets leaving it to the re- 
leasees either to sell the assets or pay 
them the amount representing their inte- 
rests in the assets”. , 
The operative part of the deed says:-— 

“Now this deed of release witnesseth 
that in consideration of these presents 
and in consderation of the sum of Rs. 
1,15,750 . . paid to each of the re- 
leasors herein, the receipt of which sura 
of Rs. 1,15,750 each-of the releasors here- 
by acknowledges, the releasors hereby re- 
lease and relinquish in favour of the re- 
leasees all their interests in the proper- 
ties mentioned in Schedule II, so thet 
the releasees may take the same freed 
from any claim or demand of the re- 
leasors against the assets mentioned in 
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Schedule TI to this document or. any other 
asset omitted to be included in the sche- 
dule by inadvertence or mistake”. 

Having regard to the recitals In the 


agreement and the partition deed which 


followed, we have no hesitation in hold~ 
ing that the document is a partition. 
That expression has been defined by S. 
2(15) of the Indian Stamp Act as an in- 
strument whereby co-owners of any pro- 
perty divide or agree to divide such pro- 


perty in ‘severalty. The essence of the,- 


definition is that there should- be co- 
ownership and it eigen be of property 
and by the diviston: co-ownership 
should be put an end o with the- result 
that such property is divided in severalty. 
It is not in dispute. that the property 
which was the subject-matter of 
: under consideration 
belonged to .a Hindu joint family. 
It is not also denied that when the status 
of coparcenary as such is put an end to 

division by metes and bounds, the 
process is a partition. But what is con- 
tended is that it would be a partition 
only if in such a process, an asset of the 
erstwhile joint family is allotted as such 
as and for the share of one of the sharers 
and that it will not -be a partition within 
the meaning of the Stamp Act, if the 


agreement between the sharers is that 


‘one of them in lieu of his share should be 
paid a certain ascertained sum of money 
by sale of one of the items of the joint 


family property allotted to the _ other B 


sharers, 


In support of this eran A our af- 
tention has been invited to Board of Re- 
venue v. -Murugesa Mudaliar, 1955-2 
Mad LJ 166 = (ATR 1955 Mad 641 FB) 
and Chief Controlling Revenue Authority 
v. R. N. Patel, 80 Mad LW 598 = (AIR 
1968 Mad 159 FB). It seems to us that in 
neither of these: cases, the point that 
actually arises for decision in: this refer- 


ence was considered. In the first of 


them, the parties charged with the stamp 
duty had themselves agreed that the 
document was a release -. falling under 
Art. 44(b). In view of this, the- court 
stated that it was not called upon to dis- 
cuss the . Article. 
had to be decided was whether while the 
document was a release, it could be re- 
garded as a conveyance. There were three 
partners of a registered firm which came 
to an end on a certain date. They exe- 


cuted a document amongst . themselves - 


describing them as co-owners of immove- 
able property mentioned in’ the document 
and that the’ executants were entitled to 
a three-fifths share therein and that they 
having retired from the firm desired to 
renounce all interest in the property by 
the deed receiving the proportionate value 
of their share in cash. bviously, ` no 
one can describe’ this process asa ki 
of partition. i 


The real question that. 


. ther a document amounts 


- ALE. 

There. was no occasion for the court 
to decide in that case whether the docu-~ 
ment operated as a partition and not as 
a release. As we said, it was agreed by. 
the executants that the document was a 
release. On the question whether it was 
a conveyance, the court was of opinion 


-that in such a case as that where the 


parties owned assets in co-ownership, 
there need be no conveyance as such by 
one of the co-owners in favour of the 
other co-owners. It ‘was pointed. out 
that each co-owner in theory was entitled 
to enjoy the entire property in part ‘and 


4m whole and, therefore, it was not neces- 


sary for one of the co-owners to convey 
his interest to the other co-owner. It 
was sufficient if he released his interest 
which would have the effect of enlarge- 
ment.of the share of the other co-owner, 
This proposition is undoubtedly correct, 
But then the learned Judges in that case 
went further and observed: 


“We can see no difference in princi« 


‘ple between such a document as between 


members of a coparcenary and the docu= 
ment in question, which is a document 
between co-owners.” 

This observation is relied on for the- res- 
pondent in support of his contention that 


.the document here in question should be 
` considered as a release deed. We fail to 


see how the observation aforesaid helps 


. the respondent in that regard. All that 


was- pointed out in that case was that 
where property was owned in corimon 
and it was divided between the co-own- 
ers, whether the co-ownership takes the 
form of a firm of partners or a coparce- 
nary, there was no conveyance involved 
in the process, No occasion arose in ‘that 
case to differentiate the case between a 
release and partition. - 


3. 80 Mad LW.598 = (ATR 1968 


Mad 159 FB) does not take the mat- 


ter further. But, -as it appears, it merely 
followed the principle of 1955-2 Mad LJ 
66 = (AIR 1955. Mad 641 FB). 


a It is conceivable that in a 


-partition between co-owners, one should 


go out of the co-ownership in lieu of a 
certain fixed'surm to be paid. to him by 
the others.: If the test is applied ‘from 
the standpoint of. release in the sense 
that a person who has a claim against a 
person or. property gives it up in consi- 
deration of something. received by him, 
ft may not be conclusive in deciding whe- 
to partition, 
ïn a partition of joint family property in 
a sense, there is a kind of release by one 
harer of his interest in favour of the 


‘other who is allotted that interest. But 


the true concept of. a coparcenary is that 
fit is- peculiar in its character, It cannot 


be said that when coparcenary exists any 


one of the persons has any particular or 


definite interest in the coparcenary. The 


ee 
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coparcenary as such, though practizal 
exigency has necessitated attribution af 
an interest as inhering in a coparcener, 
where for Instance he purports to alis3- 


ate his share and justice has to be dcne 


between him and a third party or even 
as between the coparceners, 

The essence of a partition, as ve 
mentioned, is that the asset in co-owns->~ 


ship as it were, as in the case of a z0- 
parcenary, is split up into severalty, -he 


process involving the destruction of “he 


co-ownership and conversion of the sare 
fnto several interests which are availa3_e 
for exclusive allotment ‘to each sharer. 


Such allotment of the interests may te ` 


wholly in favour of one of the erstwirle 
coparceners without the other coparcener 
Petting anything as and by way of share. 
That will be a partition and not a re- 
lease. Release is not necessarily destrtc- 
tion of co-ownership. We thet 
those are the essential elements of dis- 
tinction between a release and a parti- 
tion of property owned in co-ownersh‘p, 
Merely because, 
a partition may. involve release, it canrct 
on that account be said that what is parti- 
tion is not that but only a release. 


5. It is true that Sanjeev Mallayva 
and Srinivasa Mallayya were not allotted 
their share in the deed ary joint fami.” 
E au as such. For the respondent it 

Ks that unless: suck property as 

d formed a part of the property owned 
a common, had been allotted, there 
could not be any partition We do mo 
think it is necessary to pronounce on the 
correctness of this proposition because 


there is no doubt in this case that whas- 


was allotted to them was property tha: 
belonged to the joint family, In fact, zs 
we had already extracted. the deed sac 
that ‘the second parties hereby authorize 
the first party to sell any of the joirf 
family properties’ for the- purpose cf 


finding the money to pay Sanjeev Ma-: 


layya and Srinivasa Mallayya.: Merely 
because the joint property was to ke 
converted into money and such money 
was to be paid to them as and for ther 
share it could not be said that it ceased 


to be joint family proper:y and whet | 


was given to the two brothers as share 
‘was something which had nothing to do 
with the family properties. 


6. In Nanjunda Sett v. State “ct 
Mysore, AIR 1964 Mys 124 (SB), the facts 
‘were more or less similar as in the ip- 
stant case before us. In that case the re~ 
leasor expressed his desir2 to separata 
himself from the joint family in consi- 
deration of his being paid by the release2 
a certain specified amount. The Mysor2 
High Court held that the document 
amounted to partition. We are in entire: 
agreement with the ratio of this case, 


State v. Md. Mustafa (Ramapzzsada Rao J.) 
entire property is owned by the entire © 


“as we said, in a ser 


‘(Prs. 4-7)-[Pr. 1] Mad. 213 


7. We are of opinion, therefore, 
that the document in question is a parti- 
tion deed chargeable to duty under 
Art. 45 of the Indian Stamp Act, and the 


_ question- referred to us is accordingly 


answered. with costs. Counsel’s fee 
Rs. 250. 


Answered . accordingly. 
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RAMAPRASADA RAO AND 
. RAMANUJAM, JJ. 7 

The State of Madras represented by 
Collector of Madras, Appellant v. Moha- 
med Mustafa, Respondent. 

Appeal No. 228 of 1966, D/- 25- 3-1970, 
from decree of City Civil Court (4th Asst. 
J.), Madras, D/- 7-8-1965. 

Land Acquisition Act (1894), S. 23(2) 
and (1) (iv) — Solatium — Can be grant- 
ed when Court determines market -value 
of land — Damage awarded for injurious 


- affection within ota Gv) — No solati» 


um can be grante 


It is only in cases where the Court 
determines the market value of the land 
or the benefits or rights arising there- 
under that solatium gets integrated with, 
it and can be. granted under S. 23(2). 
Where damage is awarded by Court under 
the head of injurious affection within the 
meaning of clause (iv) of S. 23{1), such 
amount or such damage granted has no 
relation to the market value of the land 
and the solatium which is awardable only 
as a necessary annexure to market value 
cannot be awarded and annexed to such 
damage. AIR 1960 Bom 232 & AIR 1959 
Mad 16, Distinguished. ` (Para 3) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Bom 232 (V 47) = 

ILR (1960) Bom 1, Vakratunda 
Chintaman Deo v. Special Land = 
Acquisition Officer, Poona 3 
(1959) AIR 1959 Mad 16 (V 46) = $ 
ILR (1958) Mad 891, State of 
Madras v. Balaji Chettiar 3 


Addi. Govt. Pleader, for Appellant; 
V. Krishnan and P. Veeraraghavan, for 
Respondent. 


. RAMAPRASADA RAO, J. :— In this 
appeal which is against the judgment and 
decree of the learned Fourth Assistant 
Judge of the City Civil Court, Madras, 
the question relates to the sufficiency of 
compensation granted to the respondent 
as and towards the market value of the. 
lands acquired under the provisions of 
the Land Acquisition Act (Act 1 of 1894). 
By a notification under Section 4(1) of 
the Act, dated March 7, 1962, an extent 
of 7 Grounds 75 sq. ft. in S. No. cakes in 
the village of Puliyur near Kodambak 
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kam, was acquired for the construction 
. of a sewage pumping station. The Land 
Acquisition Officer, after due notice to 
parties, granted a compensation at the 
rate of Rs. 4,587/- per ground. - He also 
awarded a compensation at the rate of 
Rs. 5/- per tree and there were 39 such 
trees. In addition thereto, a claim was 
made before the Land Acquisition Officer 
on the ground that the unacquired por- 
tion of land has been injuriously affected 
by reason of the acquisition of the ac- 
quired land which is a roadside land, 
The case of the respondent before the 
Land Acquisition Officer was that the 
roadside lands were acquired and the 
balance of his holding has been left out 
practically as hinderland and it has access 
only through a passage 56 feet in width 
and about 200 feet in length, which pass- 
age leads on to the interior lands. The 
Land Acquisition Officer negatived the 
claim for. such injurious affection. On 
a reference under S. 18 of the Land Ac- 
quisition Act, the. Court ‘confirmed the 
award of the Land Acquisition Officer in 


so far as it related to the market value . 


of the acquired land. 


The Court, however, EEEE A the. 
compensation by Rs. 2/- per tree : and 
granted damages under the head of in- 
jurious affection, to the tune of Rs. 3,000/-. 
Whilst granting such damages, the Court 


also awarded solatium thereon at 15 per 


cent, evidently under the view that sola- 
tium has to be given even in cases where 
the interested person is granted compen- 
‘sation as and towards damages for injuri- 
ous affection. The State is the appellant 
before us and it questions the grant of 
the solatium in the manner stated above, 
but has also added in the Memorandum 
of Grounds of Appeal, an: objection to 
the grant of the additional compensation 
for trees. The respondent has filed Cross- 
Objections and he calims that the Court 
failed to appreciate the real market value 
of the acquired land and that it ought to 
have granted a compensation at the rate 
of Rs. 5,000/- per ground. 


2. .We may at the outset reject the 
appeal in so far as it relates to the addi- 
tional grant made by the Court below for 
Palmyrah trees as it is not even seriously 
pressed and there is no evidence to dis- 
turb the finding. ; 


3. The next and the most formid- 
able objection raised by the appellant is 
that the grant of 15 per cent solatium as 
an annex to the damages awarded to the 
interested person under the head “injuri- 
ous affection” is opposed to law. Under 
the Land Acquisition Act, the Court, 
while determining the amount of com- 
pensation to be awarded ~ for lands ac- 
quired under the Act, shall take. into 
consideration the market value of -the 
land at the date of the publication of the 


- attention to two decisions, 


ALR. 


notification under S. 4 and in addition 
thereto, the Court shall in every case 
award a sum of Rs. 15/- per centum on 
such market value in consideration of 
the compulsory nature of the acquisition. 
The word “market-value”’ appears in 


‘clause (i) of.-sub-section (1) of. S. 23. Tt 


again reappears in sub-section (2) of 
S. 23. In sub-section (2) of S. 23, the 
solatium, as it is commoni; called, is 
awardable on such market value. . The 
word “such” in sub-section (2) of s: 23 
bas to be given its full weight as it has 
a special signification. It has reference 
to the market value determined by- the 
Court under cl. (i) of sub-section (1) of 


"S. 23. The other clauses” appearing in sub- 


section (1) of S. 23 relate to various heads 
totally unconnected with the - market 
value of the land. For example cl. (iv) 
of sub-section (1) of S. 23 provides the 
head of damage which an interested per~ 
son may sustain at the time of the acqui- 
sition and by reason thereof resulting in 
his other property, moveable or immove- 
able, being injuriously affec 

The Section and Cls. Nos. (ii). and 
(vi) specifically speak of and provide for, 
damage resulting from and consequential 
upon compulsory acquisition. Even cl. (v) 
is an item which is very much akin to 
damage, for it provides for the payment 
of such reasonable _expenses .to the inte- 
rested person if he is compelled to change 
his residence or place of business in con- 
sequence of the acquisition. Here again, 
there is no question of any market value 
of the land being assessed or touched 
upon. It therefore follows that it is only 
in the first clause in sub-section (1) of 
S. 23, that the words “market value of 
the land” appear, and it is -to this phrase 
is interlaced the solatium which is ex- 
pressly provided for in sub-section (2) of 
S. 23: It therefore follows that if any 
damage is awarded by Court under the 
head of injurious affection within the 
meaning of cl. (iv) of sub-section (1) of 
S. 23, then such amount or such damage 
granted has no relation to the market 
value of the land and the solatium which 
is awardable. only as a necessary. anne~ 
xure to market value cannot be awarded 
and annexed to such damage as well: 
This is what the lower Court has done 
fn the instant case. The learned counsel 
for the respondent, however, invited our 
one of the ' 
Bombay High Court and the ‘other of 
our Court, and contends that such grant 
of solatium is sustainable 

In Vakratunda Chintaman Deo ` v. 
Special- Land Acquisition Officer, Poona, 
AIR 1960 Bom 232, the Court was con- 
cerned with the evaluation of certain 
benefits which arose from the land, but 
which belonged to the interested person. 
While doing so, they emphatically ob- 
served that the compensation so reckons 
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ed as a substitute for the benefits acqtir- 
ed, tantamounts to the determination of 
the market value of the property. In 
that view, solatium also was granced. 
That is not the case here. The ratia in 
State of Madras v. Balaji Chettiar, AIR 


1959 Mad 16 has no application at all, 
because there the Court was primarily 


concerned with the vires of Act XXXVIL 
of 1950, whereunder the grant of solatium 
was abolished. Incidentally, the queston 
which -arose before the Division Bench in 
that case was whether the market va_ue 
within the meaning of S. 23(1) was irże- 
grated with the solatium awardable under 
S. 23(2). Their Lordships expressed ‘the 
view that the two are separable. Eat, 
the ratio in that case, however, does not 
touch upon the issue before us as to 
wheher the solatium has to be necessarily 
granted in a case where damages ‘or 
injurious affection under cl. (iv) of S. 23 
(1) are granted and whether such a grznt 
is a necessary attribute even in the c:se 
of grant of damages. We have alreeily 
expressed the view that in cases where 
damages qua damages are awarded, -he 
question of the interested. person gaining 
solatium as if it is a statutory right, dees 
not at all arise. It is only in cases where 
the Court determines the market value of 
the land or the benefits or rights arising 
thereunder, which in fact is only a subsi- 
tute for the reckoning of market value 
of the land, then and in only such œr- 
cumstances solatium gets integrated w-th 
it and can be granted under S. 23(2). 

4, The appeal, therefore, has to 
be allowed in part. 

5. As regards the memorandum of 
cross-objections, the learned counsel for 
the objector states that the Court belcw 
ought to have relied upon Ex. C-1 and 
granted an increased compensation and 
ought not to have mechanically confirm- 
ed the compensation awarded by the Land 


Acquisition Officer. this case, ony 
two sale deeds were noticed and thy 
were only pressed before us by either 


side in support of their respective contea- 
tions. Whereas the learned Governmen:t 
Pleader would rely upon Ex. R-16, tke 
cross-objector would place considerable 
reliance on Ex. C-1. Both are sale deeds 
relating to sales of developed lands abvi- 
ting Choolaimedu Road, which in turn 
abuts the acquired land as well. Under 
Ex. C-1, a small extent of about half a 
ground of land was sold, and the ultimate 


price fetched thereunder was Rs. 7,777:- . 


per ground. Under Ex. R-16, an extert 
of 1-5/8 grounds of land was sold at the 
rate of Rs. 4,923/~ per ground. Ex. R-26 
relates to a sale which took place abort 
three months before the date of the not- 
fication whereas Ex. C-1 relates to a sals, 
a few days after the notification under 
S. 4). It is no doubt well settled thet 
a post-notification sale ought not to te 
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lightly brushed aside, particularly when 
the time factor is negligible. It is this 
aspect that is pressed into service by the 
learned counsel for the respondent. But, 
the land sold under Ex. C-1 abuts not 
only the Choolaimedu Road, but also 
another road to its east, viz., the Ganga 
Amman Koil Street. It.is a corner plot. 
Further, the extent conveyed under Ex. 
C-1 was only about 1200 sq. ft. AH these 
factors taken into consideration, do not 
prompt us to place sole reliance on Ex. 
C-1, as it cannot be said to be comparable 
data for fixation of the just compensa- 
tion in the instant case. The land cover- 
ed by Ex. R-16 is a land which abuts 
Choolaimedu Road and is in a developed 
locality nearer the acquired land and it 
fetched a price of Rs. 4,923/-. 


It may be noticed that the respondent 
himself has limited his claim in this ap- 
peal to Rs. 5,000/- per ground. The 
Court below, after accepting the oral evi- 
dence let in before it, had to deduct a 
sum of Rs. 336/- per ground as and to- 
wards the expenses or charges which are 
to be incurred for purposes of raising 
the acquired lands, which were admitted 


‘by the respondent’s witnesses to be lower 


in level than the road-side land. The 
contention of the learned counsel for the 
respondent is that there is no clinching 
evidence regarding such low level of the 
acquired land. We do not agree. R. W. 1, 
who was examined’on the side of the 
respondent,- himself admitted that the 
acquired land is in a lower level than 
the Choolaimedu Road. In contrast 
thereto, the land covered by Ex. R-16 is 
said to be on a level with the Choolai- 
medu Road. “This being the factual posi- 
tion, the deduction of Rs. 336/- per 
ground from the totality of the price 
secured under Ex. R-16, appears to us to 
be reasonable. The market value as 
determined by the Court below at Rs. 
4,587/- per ground represents the fair 
market value per ground of the land ac- 
quired. The cross-objections, therefore, 
fail and they are dismissed. 

6. In the result, the appeal is 
allowed in part and the cross-objections 
are dismissed. But, there will be no order 
as to costs in either. 

Appeal partly allowed. 
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K. VEERASWAMI, C. J. AND 
GOKULAKRISHNAN, J. 

-Uthandarama Pillai, Petitioner v. M. 
Arumugham Pillai, Respondent. 

Civil Revn. Petn. No. 184 of 1966, 
D/- 29-4-1970, reference made by Veera- 
swami, J., D/- 24-7-1967. 
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Court-fees and Suits Valuations— 
Madras Court-fees and Suits Valuation 
Act (14 of 1955), S. 8 — Counter-claim — 

at is—Suit for redemption and posses- 
sion—Defendant’s claim for improvements 
— Not a counter-claim — No court-fee is 
payabie. .AIR 1961 Mad 355, Overruled. 


A counter-claim is one based on an 
independent cause of action which distin- 
guishes it from a set-off which generally 
arises as a part of tbe transaction giving 
rise to the cause of action for the suit. 
The essence of counter-claim is that the 
defendant should have a cause of action 
egainst the plaintiff and should be in the 
nature of a cross-action against the plain-« 
’ tiff and not merely a defence to the plain- 

s claim. 

In a suit for redemption and recovery 
of possession, the defendant’s claim for 
improvements is dependent on a grant 
of a decree for redemption and possession. 
If the plaintiff’s suit is dismissed, the 
defendant’s claim is automatically "drop~ 
ped. Defendant's claim, therefore, is not 
a counter-claim and no court-fee is pay- 
able on it. AIR 1961 Mad 355, Overruled; 
AIR 1961 Mad 527, Approved. (Para 2} 


Cases Referred: Chronological Paras _ 


(1967) AIR 1967 Mad 300 (V 54) = 
Aka 1 Mad LJ 200, Subrah- 


v. Shanmugham 2. 


1961) . AIR. 1961 Mad 355 (V 48) = 
-73 Mad.LW 665, Alamelu. Ammal ` 


v. Thayaramm -. 23 

1961) AIR 1961 Mad 527 (V 48) = 
(196}) 2 Mad LJ 34, Apparswami 
Chettiar v. Parvathavardhani Sa- 
metha Ramanatheeswara Chou- 
Papas Amman Temple, Cud- - " 

{1950) AIR 1950 All 201 (v 37) = 
1949 All LJ 510, Abdul Majid v, i 
Abdul Rashid 2 

__ K. S. Champakesa Aiyangar and K, 

€. Srinivasan, for Petitioner, K. Ven- 
kataswami, for Respondent; ‘The Addl, 

Govt. Pleader, for the State. - z 

K. VEERASWAMI, C. J.:— This civil 
Trevision petition comes before us on a 
Teference by one of us, on the ground 
that there was a conflict of opinion on 
the question whether court-fee would be 
payable on the value of improvements 
effected by consent, which is claimed by 
the mortgagee in a suit for Pelleniption 
and possession. 

2.  .Alamelu Ammal v. Thayaram- 
mal, AIR 1961 Mad 355 held that such 
a claim for improvements was a counter- 
claim and would attract court-fee under 
Section 8 of the Madras Court-fees ‘and 
Suits Valuation Act. Apparswami Chetti- 
ar v. Parvathavardhani Sametha Rama- 
natheeswara Choudambigai Amman 
Temple, Cuddalore, 1961-2 Mad LJ 34 = 


(AIR 1961 Mad 527) differed from that ~ 


wiew and thought that such a claim would 


K. Pillai v. S. Ganapathi 


A LE. 


not be a counter-claim and no court-fee 
would be payable. Subramanian Chetti- 
ar v. Shanmugham, 1966-1 Mad LJ 200 = 
(AIR 1967 Mad 300} shared the view of 
1961-2 Mad LJ 34 = (AIR 1961 Mad 527}. 
A counter-claim is one based on an inde- 
pendent cause of action which distin- 
guishes it from a set off, which will gene- 
Tally arise as a part of the transaction 
giving rise to the cause of action for the 
suit, As pointed out by Abdul Majid v. 
Abdul Rashid, AIR 1950 All 201, the 
essense of a counter-claim is that the de- 


fendant should have a cause of 
action againsf the plaintiff and 
should- be in the nature of a 


cross-action against the plaintiff and not 
merely a defence to the plaintifi’s claim. 
Where in a suit for redemption of a mort- 
fage and for possession of the hypotheca 


- the mortgagee claims the value for the 


improvements which he had effected with 
the mortgagor's consent, the claim is de- 
pendent on the grant: of the decree for a 


- redemption and possession, In case the 


claim for improvements is to be allowed, 
the payment thereof would be made a 
condition precedent for redemption and 
delivery of possession of the hypotheca. 
There can be no decree for the value of 
the improvements in such a case inde- 
pendent of redemption and delivery of 
possession. If the suit for redemption is 
dismissed automatically the claim for 
value of improvements also - dropped. 


That ‘would. unmistakably show that the 


claim for improvements is not a counter- 
claim as is juridically understood. ._ 

3. It follows that AIR 1961 Mad 
355 doés not represent the correct view. 
No court-fee is payable on the claim 
for: improvements in such a suit. The - 
Civil Revision Petition is allowed, but 


with no costs, 
Revision allowed. 
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RAMAPRASADA RAO AND 
RAMANUJAM, JJ. i 
Kumaravel Pillai, Appellant. v. ` S. 
Ganapathi and another, Respondents. 
Letters Patent Appeal No. 9 of 1970, 
D/- 22-4-1970, from judgment. of Gokula- 
krishnan, J. in A-A.O. No. 80 of 1969, D/- 
18-12-1969. g 


. Lunacy Act (1912), Ss. 60(2)- and 82(2) 
— Death of lunatic — -Effect on- Court’ 
jurisdiction. - 


Court does not become functus offi- 
cio on death of lunatic. It has jurisdic- 
tion. when ordering cessation of all pro- 
ceedings in lunacy on such death, to 
direct divestiture of lunatic’s estate from 
quondam manager and hand it over to 
i sae cP en Se a 
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heirs of lunatic then found to be prima 
facie entitled. Though the court zan, in 
a fit case, instead of ordering delivery of 
Possession, direct the manager to fle an 
inter pleader suit or the heir to fle a 
- regular suit to establish his right, it will 
do neither, where by reason of his being 
- not disinterested and by reason » his 
conduct and actions the manager has be- 
come disentitled to such relief: AIR 
1919 Mad 255, Rel. on; (1969) 82 Mad LW 
597, Disting. (Paras 5 to 8) 
Cases Referred: 
(1969) 82 Mad LW 597 = ILR (1963': 

3 Mad 617, -R. P. David v. Thiaga- z 


raja 
{1949) AIR 1949 Nag 108 (V 36) = 
ILR (1948) Nag. 465, Bhaoorao v. 
Chandrabhagabai 
(2943) AIR 1943 Mad 265 (V 30) = . 
1943-1 Mad LJ 22, Ramakamath 77. 
= œ. L. Lobo 6 
1933) AIR 1933 Mad 417 (V 19) = 
ILR 56 Mad 689, Appaji Reddiar 
__v. Thailammal ot 
(1919) AIR 1919 Mad 255 (V 6) = 
1918 Mad WN 440. _Nataraja Pilli - 
vy. Subbaraya Pillai 4 
(1868) 1866-1 Ch 607, In re Butler 7 


K. Sarvabhauman and V., Subra- 
maniyam, for Appellant; P. Sivatama- 
krishniah and S. Pitchai, for Respondents. 

RAMAPRASADA BAO, J.:— This 
Letters Patent appeal is directed against 
the order of Gokulakrishnan J..ia pro< 
ceedings arising under the Indian Lanacy 
Act, 1912. The relative facts may briefly 
be stated for a proper appreciation of the 
various aspects arising in this appeal 

One Balakrishna Pillai died loaz ago 
paene of properties leaving behind 

two widows Meenakshi and Sorna~ 
thachi and a daughter Visalakshi. Sorna- 
thachi died in 1944 and Meenakshi died 
earlier. Visalakshi was a person >f un- 
sound mind. Her husband predeceased 
her. Her husband’s brother one Nata- 
rajan applied for himself being appoint- 
ed as the lunatic’s guardian and manager 
under the Lunacy Act. This was in 
O. P. No. 69 of 1944 on the file of the 
District Court, Tiruchirapalli. He wes re- 
moved by. court as such guardian 91 9th 
June 1955.and in his place, Kumazevelu, 
the lunatic’s mother’s brother’s grandson 
the appellant here, was appointed as the 
-manager of the lunatic’s estate. 

At this stage one Devasenathipathi 
claiming himself to be the adopted son of 
Balakrishnan set up title to the estate 
of the lunatic and filed a suit. impleading 
the lunatic represented by the appellant. 
He was successful in the trial cour: but 
on appeal by the appellant to this court, 
the suit was dismissed.- A further appeal 
under the Letters Patent to this zourt 
(L.P.A. No. 68 of 1960) was also dismiss- 
ed, Devasenathipathi filed an appl.cation 
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S.C.P. 6 of 1965 for leave to appeal fe 


the Supreme Court as against the judg- 
ment in L.P.A. No. 68 of 1960. Siler 
unatia 


this application was pending, the 
died. . 


Devasenathipathi ignored the appel- 
lant, who was by then actively partici- 
pating in the proceedings as the manager 
of the lunatic and purporting to be her 
relation did not consider him as the heir 
of the lunatic notwithstanding his alleged 
distant relationship set up by him. On 
the other hand, Devasenathipathi sought 
to implead one Ganapathi the first res- 
pondent before us as the only heir and 
legal representative of the deceased Visa- 
lakshi. This was not seriously objected 
to by the appellant. Ganapathi was des- 
cribed -as Balakrishnan's sister's grand- 
son. . 

During the pendens of this applica<« 
tion to implead the respondent as 
the heir of the lunatic one Thangavelu 
interfered and claimed that he was near- 
er heir to the lunatic in the agnatic line 
and sought in S.C.M.P. 256 of 1965 in 
S.C.P. 6 of 1965 for himself being brought 
on record in the leave to appeal petition. 
A report was called for by this court on 
the claims projected by Thangavelu, the 
report not being.in favour of Thangavelu. 

is court impleaded Ganapathi as the 
heir of Visalakshi by the order dated 9th 
February 1967. -The learned Judges ob- 
served as follows: 


“The only question, therefore, for 
consideration in this petition is whether 
the petitioner (Thangavelu Pillai) is still 
entitled to urge that he is the legal repre- 
sentative of deceased Visalakshi and 
therefore he should be allowed to con- 
test the Supreme Court petition. It is 
the case of the petitioner that if he is nof 
made a party, the first and the third res- 
pondents herein would effect a compro« 
mise and share the estate in dispute be- 
tween themselves. 


Though there may be some force in 
this contention we feel that he is not 
barred from instituting an independent 
suit against both the first and the third 
respondents to establish his claim to the 
estate. The law is well settled that any 
decision or finding’ given in a proceeding 
under Order XXII, Rule 5, C. P. Code 
should be limited ‘only for the purpose 


-of carrying on the appeal and it cannot 


have the effect of conferring any right 
either to heirship or to the property. 
The decision rendered herein will not 
operate as res judicata in a subsequent 
suit. In Appait. Reddiar v. Thailammal, 
ILR 56 Mad 689 = AIR 1933 Mad 417, 
it was held that an order under O. XXII, 
Rule 5, C. P. Code was not a final adjudi- 
cation of the rights of the parties and 
did not come within the meaning of the 
word suseneans 
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2. Thus while negativing the 
claim of Thangavelu and recognising 
‘Ganapathi as the heir of the lunatic it 
was made clear that such order was only 
provisional and the rights of parties were 
left open to be agitated in independent 
civil proceedings. This is indeed the pur- 
port of Order XXN, Rule 5, C. P. Code. 
It is to be noted that the appellant stood 
by in these proceedings and elected not 
to put forward any semblance of right 
to heirship of whatever nature. Uki- 
mately, the application for leave to ap- 
peal to the Supreme Court was also dis- 
missed. 


Thereafter Ganapathi, the respondent, 
filed LA. 76 of 1968 on the file of the 
District Court, ‘Tiruchirapalli (out of 
which the present proceedings arise) 
under Ss. 60, 80- and 82 of be Lunacy 
Act, 1912, read with S. 151, C. P. Code 
to direct the appellant to i over pos- 
session of all.the properties belonging to 
the lunatic on the foot that he was the 
heir of Visalakshi entitled to the same. 
The appellant opposed the: application 
factually and legally. He set up a will 
_of Swarnathachi of the year 1943 and 

virtually claimed title to the estate under 
it. His legal plea was that the court 
had no power to pass any order. The 
learned District Judge negatived the 
pleas and directed the delivery of the 
estate to the first respondent. On appeal 
Gokulakrishnan J. agreed with him. The 
present Letters Patent appeal is as 
araar the said order of Gokulakrishnan 


3. Mr. Sundaram Aiyar, learned 
counsel for the appellant submits that 
the District Court became functus officio 
on the death of the lunatic and no orders 
can be made and for a greater reason, 
an order for delivery of the estate as 
prayed for cannot be made. Reliance 
` has been placed on the decision in David 
v. Thiagaraja, (1969) 82 Mad LW 597. 
The factual contention raised before the 
first court was not pressed but it was 
stated that as a full enquiry ‘as to the 
relative merits of heirship was not under- 
taken by the learned District Judge of 
Tiruchirapalli, the matter requires re- 
scrutiny and the order of this court on 
appeal is therefore not correct. 


Mr. P. Sivaramakrishniah for the 
first respondent contending . contra states 
that the court is not helpless in such cir- 
cumstances and the estate cannot be left 
in dubio in the hands of a quondam 
manager without appropriate orders being 
passed in the matter of the delivery of 
the estate in his hands to the rightful 
heir of the lunatic. His case is that the 
finding of the court in the above Supreme 
Court petition though tentative is a prima 
facie acceptance of the first respondent’s 
claim as the heir of Visalakshi and that 
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therefore the direction to the appellant 
to hand over the estate is well founded. 


4. Before considering the conten- 
tions of the learned counsel before us it 
is necessary to notice the relevant statu- 
tory provisions. The ‘petition for deli- 
very was made under Ss. 60, 80 and 82 
of the Lunacy Act. Part TI of the Act 
provides for judicial inquisition as to 
lunacy. Chapter IV therein deals with 
proceedings in lunacy in Presidency 
towns, such as Calcutta, Madras and Bom- 
bay. Section 60 provides for proceedings 
in lunacy to cease or to be set aside _ if 
court finds that the wsoundness of mind 
has ceased. Section 60(2) which is simi~- 
lar to Section 82(2), which is applicable 
to proceedings in lunacy outside the Pre- 
sidency towns, runs as follows: 


*(2) The inquiry shall be conducted 

as far as may be in the manner prescrib- 
ed in this chapter for an inquisition into 
the unsoundness of mind of an alleged 
lunatic; and if it is found that the un- 
soundness of mind has ceased, the court 
shall order all proceedings in ‘the lunacy 
to cease or to be set aside on such terms 
and conditions as the court may seem fit”. 
(the underlining is ours). 
Therefore under S. 60(2} or S. 82(2) of 
the Lunacy Act, the court can pass such 
orders as it may seem fit on the cessation 
of lunacy of the lunatic. 


The above provision in the Taag 


‘Act is similar and indeed analogous to 


that in Section 41(3) of the Guardians 
and Wards Act, 1890. Section 41 of the 
Guardians and Wards Act deals with ces- 
sation of authority of guardians. Sub- 
section (3) therein runs as follows: 


“When for any cause the powers of 
a guardian cease, the court may require 
him or, if he is dead, his representative 
to deliver as it directs any property in 
his possession or contro! belonging to the 
ward or any accounts in his possession or 
control relating to any past or present 
property of the ward.” 


If the power of a guardian ceases for any 
cause, the court may require the guard- 
jan or his heir to deliver the estate and 
the relative accounts as it directs. The 
question is whether the court can exercise 
sach a power under the Guardians and 


. Wards Act when the minor dies. We 


have no hesitation in holding that the 
words ‘any cause’ in sub-section (3) of 
Section 41 includes the death of a minor 
also and by such death the powers of the 
guardian come to an end. If authority is 
required, see Nataraja Pillai v. Subba- 
raya Pillai, 1918 Mad WN 440 = (AIR 
1919 Mad 255). If this is so with regard 
to the Guardians and Wards Act, even 
under the Lunacy Act of 1912, under 
Sections 82 (2) and 60 (2} similar results 


ought to follow. 
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5. The expression ‘as it iErects’ 
appearing in sub-section (3) of Secton 41 
in the Guardians and Wards Act $ simi- 
lar to the expression and has similar 
effect on the expression ‘on whick terms 
and conditions as the zourt may seem fit’ 
appearing in S. 60(2) and S.. 82(2) of the 
Lunacy Act. The question is whether 
the court’s power as above can be exer- 
cised when the lunatic is dead. Toe ces- 
sation of lunacy is equivalent tc civil 
death of the lunatic in the lunacz pro- 
ceedings, If the courts can act under 
S. 82 or S. 60 of the Lunacy Act, =n the 
civil death of a lunatic as aforesxd, a 
fortiori they can similarly act on tœ real 
death of the lunatic. As a matter -£ fact 
when the lunatic owing to death eases 
to be as such, then ke or she cesses to 
be lunatic. Therefore, the couris can 
act on the death of a lunatic under S. 82 
and while ordering all proceedi-gs in 
lunacy to cease contemporaneously pass 
such ancillary and inzidental orders as 
they seem fit. 


6. Mr. Sundaram Iyer, hcvever, 
referred to the decision reported in (1969) 
82 Mad LW 597. Thaz was a case which 
arose under Section T5 of the limacy 
Act and not under Section 82. Even 
apart from it learned counsel appearing 
therein did not disput2 the fact that the 
jurisdiction of the District Court under 
the Lunacy Act had to come to en. end 
after the death of the lunatic. Sum an 
abatement is for certain purposes and in 
our view such an extinction of jurisdic- 
_ tion is not for all purposes. Under the 
peculiar circumstances of that cas= the 
learned Judges had to express that there 
is nothing in the provisions of th: Act 
which would enable the court to ecntinue 
the proceedings after the death cf the 
lunatic. ; 

In fact the following obser-ations 
made in Ramakamath v. C. L. Lobo, 
1943-1 Mad LJ 22 = (AIR 1943 Med 265) 
cited with approval in that case give the 
clue to interpret the ratio in (19%) 82 
Mad LW 597-— 

“It was held on a consideration af the 
provisions of the Lunacy Act tha: the 
right of action for a claim for rect for 
the periods subsequent to the dean of 
the lunatic would vest in the hez en- 
titled to take the property aft= the 
death of the lunatic, and therefo-2 the 
court has no jurisdiction to sancticn the 
institution of proceedings and the anag- 
er has no right to maintain the sui: after 
the death of the lunatic.” 
The above excerpt postulates tha: the 
right to sue for rent for a period subse- 
quent te the death of the lunatic vests 
in the heir. Therefore it is obviov= that 
the heir of the lunatic acquires certain 
vested rights on the death of lunatic. It 
fs to enable the enforcement of such 
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rights acquired by the heir that S. 82 or 
S. 60 enables the court to function for 
limited purposes after the cessation of 
lunacy and in our view after the death. 
of the lunatic as well as pass such ancil- 
lary orders as it seems fit. 

The rule in (1969) 82 Mad LW 597 
is not applicable to the present situation. 
If the rule is understood, as contended 






a right to the prejudice of the law- 
ful heir? ‘The posers are easy of answer. 
No norm in jurisprudence will entitle a 


one concerned and above all 
judicial interference and shackles. 
would be a preposterous state of affairs 
if the jurisdiction of courts to pass neces- 
sary orders are _ totally denied on the 
illogical basis that the courts have be 
come functus officio on the death of the 
lunatic. 

It is to guard against such extreme 
contention that the legislature has pro- 
vided S. 82(2) or S. 60(2) of the Act to 
the effect that on the cessation of lunacy 
which includes the death -of the lunatic 
the court can pass such orders as it seems 
fit. Hidayatullah J. (as he then was), 
speaking for the Bench in Bhaoorao v. 
Chandrabhagabai, AIR 1949 Nag 108 has 
observed— 

“There is no provision in Chapter 5, 
Lunacy Act, for the removal of a guard- 
ian or manager of a lunatic when the 
lunatic dies. In this respect, the provi- 
sions of the Lunacy Act resemble those 
of the G and Wards Act. Buta 
manager can continue only so long as the 
lunatic is alive. When the lunatic dies, 
the lunacy jurisdiction comes to an end 
and the court must pass some order about 
the property in the hands of the manager. 
If the title to the property be in dispute, 
the court may either decide the issue or 
ask the manager to file an interpleader 
suit. But whichever course is followed, 
the order of the court will be referable 
to the jurisdiction exercised over the pro- 
perty of the lunatic under Chapter 5 and 
the order must be deemed to be an order 
under that Chapter”, 

The learned Judge obviously had Sec- 
tion 82 or 60 of the Lunacy Act in his 
mind. ` 

7. Further it was the court which 
vested the estate with the manager. It 
cannot therefore be said that as regards 
such properties so handed over through 
the medium of the court to a manager in 
lunacy proceedings, it cannot be taken 
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away by the same court: which passed. the 
said order, after the death of the lunatic. 
When an authority is permitted by law 
.to vest certain rights in some by opera- 
tion of law, undoubtedly the same autho- 
rity has the power to divest such rights, 
if the law provides for such divestiture 
and if circumstances warrant. This fs 
the view of the Court of Appeal in- In Te 
Butler, (1866) 1 Ch 607. 


We are therefore of the view that 
under S. 82 of the Lunacy Act. the -court 
has power. to pass such expedient - and 
necessary orders regarding the divesting. 
of the lunatic’s estate from the quondam 
manager and for handing over. the same 
to the heirs of the lunatic. It may be 
that the orders of divestiture and vesting 
may in some cases: be summary because 
there may be possible disputes as regards 


heirship to the-estate of the lunatic as 


between a person-and a person.- In such 
cases, it is no doubt necessary that. the 
order passed under Section 82(2)-or under 
Section 60(2) of the Act must be deemed 
to be a provisional order subject to re- 


scrutiny and reconsideration in a full-. 


fledged enquiry in a regular suit insti- 
tuted for the purpose by interested per- 
isons who do. not accept the correctness 
of the provisional order:.-"This is a-very 
different matter for it does not touch 
:[upon. the jurisdiction of the court to pass 
an order and direct. delivery of the estate, 


to the heir of the lunatic then prirna facie” 
It may 


found to be entitled to the same. 
be that in a fit case directions for the 


filing of interpleader suit may also be ° 


given but that would arise principally- in 
a aa where the, manager is  disinte- 
reste 


8. In. the conspectus ‘of our ‘view 
as above, is the order of the learned 
Judge directing delivery’ of the estate to 
the first respondent: correct? This court 
in second appeal and ‘particularly when 
the judgment of the. learned Judge of 
this court in C.M.A. 80 of 1960 was one 
of affirmance, would not ordinarily inter- 
fere with the discretion: exercised by the 


first court and the appellate court. But. 


Mr. Sundaram Iyer contends that as- the 
appellant is also claiming rights as heir 
to Visalakshi and as he is in actual pos- 
session of the estate, the first respondent 
may be directed to file'a regular suit to 
establish his rights. ‘This is undoubtedly 
a case where a direction to- the manager 
to file a interpleader suit cannot be made 
because as already stated, he is setting 
up title in himself to the estate. The 
only other alternative- direction possible 
fs to compel the first respondent to go to 
court and establish his rights. Can it be 
done in this case? 


Mr. Sivaramakrishniah rightly refer- 


[red to some acts of omission and com- 
mission on the part of the appellant 
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which disentitled him to the relief as 
claimed by his counsel. The appellant, 
as already observed was a passive parti- 
cipant in S.C.P. 6 of 1965 and it does not 
appear from the record that he pressed 
his claim as heir of Visalakshi at that 
time. or disputed the claim of heirship 
put forward by Ganesan. If not on the 
basis of election but at least on the 
ground that he stood by the events with- 


“out stemming its progress. it is not open 


to the appellant to compel the first res- 


pondent to go to court and himself af .. 


the same time retaining possession of the 
property to the detriment of the first res- 
pondent who has been prima facie found 
to be the nearest: kin of- Balakrishnan 
even in 1965. 


One other ‘act of commission or in-, 


- deed omission referred to is that the ap- 


pellant has been debiting the estate with 
expenses which the estate need not bear, 
We have allowed the application for res - 
ception of additional evidence in C.M.P. 
3205 of 1970 filed. before us. One such 


-document sought to be filed as additional 
_evidence is a copy of the accounts filed 


by the appellant as the manager of the 
lunatic’s estate. After her death he has 
debited the estate with the expenses con- 
nected with the application for leave: to 
appeal to the Supreme Court. This fs 
absolutely -unwarranted and _this only. 
reflects his conduct. 


-..The other act complained ‘of by ‘the ; 
first ‘respondent is that the appellant in 
utter disregard of his undertaking given 
to the. District Court in the earlier pro- 
ceedings sold away. the properties whick 
were offered as security to that att 


.The appellant’s exuanction is that he - 


did it by oversight. This is -a` serious 
matter but we take notice of this in this 
appeal for the only purpose of weighing 


-the integrity of the appellant who wants 


to. continue in possession of the properties 
of the lunatic to the prejudice of the 
first respondent and drive him to an inde- 
pendent suit though he is ‘prima ‘facie 
entitled to the possession of the estate 
of the lunatic. We are therefore unable 
to interfere with the discretion exercised 
by Gokulakrishnan J.. who in turn. 

ed the order of the’ District Judge. « 


“We however ‘make it clear that the 
order of delivery of the estate which is 
affirmed by us is only tentative and still 
it is open to the rightful heirs of Bala- 
krishnan including the appellant to esta~ 
blish their rights in a court of law in a 
regularly instituted proceeding for the 
purpose. Eut until then the first res- 

pondent will be lawfully entitled to re= 
tain possession of the -estate and ulti- 
mately claim: absolute title to it if al 
other claims fail.: Time for delivery one 
month, The Letters. Patent appeal is 
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dismissed but there will be no order as 


Appeal dismissed, 
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Appellants v. State of Madras throuzh 
the Secretary, Dept: of Public Healt, 
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Appeal No. 149 of 1961 and O. 5. 
Appeal No. 116 of 1966, D/- 24-2-197), 
against decree of City Civil J., Madras, 
Det 1-8-1960. 

(A) Contract Act (1872), S. 2 — Coz- 
tract — Conclusion of — Acceptance rf 


tender for supply of articles by State. 


authority empowered in that behalf — A 
valid and enforceable contract comes inin 
existence — Fact that contemplated 
stamped agreement is not executed doz 
not affect validity of contract, provided 
other conditions are satisfied: AIR 1982 
SC 113 & AIR 1963 SC 1685 & AIR 1965 
Mad 235, Followed. (Para 7) 


(B) Contract Act (1972), S. 2th). (® 
=— Contract and standi offer — Dis- 
tinction — Government accepting tender 
for supply of goods — Tenderer by terms 
of tender notice accepting to supply goods 
at specified rates as and when ordered— 
There is concluded contract despite pre- 
vision in the notice that Government may 
not purchase any of the goods whea 
Government also agrees by another term 
of notice not to purchase from anybodr 
else during period of contract. 
` Where the Government accepts = 
tender for the supply of goods and ten- 
derer as per tender notice offers to sup- 


ply goods at specified rates as and whez `~ 


ordered there is a concluded contract and 


not a standing offer in spite of the provi . 


sion in the tender notice that the Govern- 
ment may not purchase any of the good= 
when the Government also undertake= 
by another term not to purchase the 
goods from anybody else during the 
period of contract. In such case, it can- 
not be said that there is no mutuality. 
There are mutual sets of promises form- 
fing consideration for each other. -The 
seller promises to supply the goods az 
and when an order is placed. The buyer 
promises to pay the prices of the goods 
as and when the goods are supplied anc 
during the period of the contract he pro- 
mises that he will not buy from any other 
person. goods required. The promise tc 
abstain from buying from anybody is suffi- 
cient consideration within the meaning oi 
S. 2(d). The clause in the notice relat- 
ing to non-purchase of goods also does 
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not make it a case of standing offer, That 
clause should be read along with the 
clause wherein the Government under- 
takes not to buy from anybody, the goods 
required. This means that wherever 
Government requires the goods and 


- whenever they have to purchase, they 


have to purchase only from the person 
whose tender is accepted. ‘Thus, there is 
a concluded contract even at the incep- 
tion. C. S. No. 87 of 1961 (O.S.) (Mad), Re- 
versed. (Case law discussed). (Para 16) . 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1724 (V 53) = 
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K. Rajah Iyer. K. Sarvabhauman and 
A. S. Raman, for Appellants; Asst. Govt. 


Pleader and C. Rangaswami Iyengar, for 
. Respondent. 


SOMASUNDARAM, J.:— The facts 
giving rise to these two appeals are these? 
On 25-11-1955, the State of Madras (here-~ 
inafter referred to as the plaintiff) re- 
presented by the Director of Medical 
Services, invited tenders for the supply 
of articles of diet etc. to the City Hospi- 
tals for a period of one year commencing 
from 1st of April 1956 and ending with 
the 31st March 1957. This notice had as 
its annexure, a schedule which showed . 
the articles required and the approximate 
quantity estimated and needed for each 
hospital In the city. On an acceptanze of 
the tender, the tenderer had to execute 
a stamped agreement. Manickam Chetty, 
the respondent in O.S.A. 116 of 1966 
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(hereinafter referréd to as the defendant} 
offered to supply. besides other items, 
(1) 13,33,500 lbs. of boiled hand-pounded 
ee at Re. 0-3-5 per Ib; (2) 63960 tons 

gingili oil at Re. 0-12-9} per Ib. and 
A 1,1151 tons of casuarina firewood at 
Rs. 57-14-0 per lb. He had also sent 
along with this tender, an amount of 
Rs. 9100 as earnest money which was 
liable to be forfeited to Government in 
the event of failure on his part to fulfil 
the contract. He also agreed to bind 
himself to the other conditions prescribed 
in the tender notification. Since he did 
not send the certificate of income-tax 
verification and the certificate showing a 
clearance of the sales tax as contemplat- 
ed by clause 16 of the conditions of 
tender, by letter dated 25-11-1956 he was 
called upon to produce these. certificates 
before the 5th February 1956. Mean- 
while, the Government, by G. O. No. 944 
Health, dated .12-3-1956, permitted the 
Director of Medical Services, to accept 
the defendant’s tender and the latter in 
his turn on 14-3-1956 accepted his tender 
for the supply of the abovesaid three 
items, viz., hand-pounded rice. gingili oil 
and casuarina firewood, at the rates quot- 
ed by him. He also directed him to make 
a security deposit of ten per cent of the 
total value of the supplies undertaken 
and to enter into a stamped agreement. 


2. On, 26-3-1956, after the receipt 
of the above letter of acceptance from 
the Director, the defendant wrote to him 
stating that because of the delay in the 
acceptance, he was unable to make 
arrangements in advance for the supply 
of hand-pounded rice and that he would 
only be in a position to supply the other 
two items as undertaken. The Director, 
in his turn, drew his attention to clause 23 
in the Tender 
alia provided for a cancellation of the 
contract accompanied by a forfeiture of 
the earnest money, followed by a claim 
for damages which would be the differ- 
ence between the price which was accept- 


‘ed and the price ultimately paid by the 


hospital authorities for the procurement - 


of the articles concerned. The defendant 
sent a reply to this letter, stating that it 
was never his intention to wriggle out 
of the contract and requesting for a 
month’s time for the supply of the hand- 
pounded rice. He also wanted permis- 
sion for the supply of polished mill-rice 
of fine quality till then. 


Meantime, indents were made to him 
‘by the different hospitals for the supply 
of the articles in respect of which his 
tender was already accepted. The Kas- 
turba Gandhi Hospital for women and 
children sent him an indent on 25-3-1955 
for 100 Ibs. of gingili oil and one ton of 
firewood, and against this, the defendant 


Conditions, which inter - 
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had supplied only the firewood called for, 
He did not supply the gingili oil By a 
memo dated 3-4-1956, he was informed, 
that if he did not supply them before 4-4. 
1956, they would resort to local purchases 
which would lead to the recovery of the 
difference of cost from him. On 29-1- 
1956, the General Hospital had indented 
for the supply of 60 bags of hand-pound-~ 
ed rice on or before 4-4-1956. He did nof 
supply this item So, on 6-4-1956, by 
Ex.. P. 16 he was informed that if the 
supply was not made immediately, they 
would resort to local purchases at his 
risk. On 11-4-1956, after receipt of these 
indents from these hospitals, the defen- 
dant addressed a letter to the Director of 
Medical Services, intimating him that 
he had made arrangements to begin the 


supplies from 12-4-1956, and stating that 


he had informed this fact to all the locak 
hospitals from whom he had received in- 
dents. He further requested the Director 
to stop the local purchases at his risk. . 


3. On 12-4-1956. the Dean of the 
Stanley Hospital informed him by a letter 


dated 10-4-1956, that due to his default, , 


departmental purchase of rice of 2000 Ibs. 
was made from one Thanikachala Nadar 
at Re. 0-4-3 per lb. and that as such a 
sum of Rs. 104-2-3 being the difference 
in cost was recoverable from him. On 
16-4-1956, the defendant 
Ibs. of hand-pounded rice as against a 
demand of 6000 lbs. to the Stanley Hospi- 
tal, and by Ex. P. 20 he was informed 
that if the balance was not supplied be- 
fore the 19th of that month, they would 
resort to local purchases at his risk. On 
2-4-1956, the Women and Children’s Hos- 
pital had indented for the supply of 30 
bags of boiled hand-pounded rice and 200 
ibs. of gingili oil on or before 7-4-1956. 
The defendant supplied only ten bags of 
rice and 68 Ibs. of gingili oil till 24-4- 
1956. This hospital informed him that if 
the articles were not supplied before 24-4- 
1956, they would arrange for local pur- 
chases. On 1-4-1956, the Royapettah 
Hospital made an indent for the supply 
of hand-pounded boiled rice and this was 
not supplied. So, this hospital had pur- 
chased four bags of rice on 11-4-1956 
departmentally and written the letter Ex. 
P..24 to him. Meantime. the Director, by 
Ex. P. 21, permitted the defendant to pay 
security deposit amount at 5 per cent of 
the total value, instead of at 10 per cent 
as originally required, Thus, during this 
period, the different hospitals proceeded 
on the footing that acceptance of the 
defendant’s tenders by the Director 
amounted to a concluded contract. 


4, When the matters thus stood, 
on 25-4-1956, the 
issued the notice, Ex. P-25, stating that 
the entire matter was only at the stage of 
negotiation, that the contract was not 


supplied 1,929, 


’ 


defendant suddenly 
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concluded, that the contemplated stamped 
agreement was not executed, that tte 
conditions were one-sided and unilaterel, 
lacking in mutuality. He further called 
upon the Director to return to him tke 
amount of Rs. 9100 deposited as tenc=r 
deposit, besides Rs. 8568-834 being the 
value of the materials already supplied 
by him to the different hospitals. On 
is 5-1956, the Government passed an 
order directing the Director to send the 
reply to the defendant’s advocates asking 
them to show cause within a speci 
time as to why action should not be ne 
under clause 23 of the conditions <f 
Tender for the non-performance of te 
contract. The defendant sent another 
letter on 24-7-1956 and by Ex. P. 29 the 
Director again informed him that thec> 
was a concluded contract because the tez- 
der was accepted by the department = 
14-3-1955 and that pursuant to this ac 
ceptance, the defendant himself had con- 
menced supply of goods as undertaken Ey 
. The defendant then issued the 
notice Ex. P. 30 on 7-9-1955 under S. 2) 
C.P.C. demanding Rs. . 17,668-8-3, the 
earnest money plus the value of the arti- 
cles supplied. The State informed him 
that the threatened suit was awaited, are 
by notice dated 2-3-1957, the Directcc 
cancelled the contract, forfeited the earr- 
est money and informed him that tke 
damage suffered by the Departmer: 
would be recovered from him after the 
same was ascertained. But, before this 
letter reached him, the defendant inst- 
tuted the suit O. S. No. 497 of 1957 È 
the City Civil Court, Madras, claiming tke 
sum of Rs. 17,662-8-3 as due to him. Tks 
State resisted this claim, stating that tk: 
contract was a concluded one, that ther: 
was a breach of the contract by the pre 
sent defendant, that under clause 23 they 
were entitled to forfeit the earnest mone7 
and recover the damages sustained b7 
them from the local purchasers and the! 
as such he was not entitled to any decrez 
as prayed for by him. The second Assis- 
tant Judge, City Civil Court, agreed witi 
the contentions thus advanced by the 
State and on 1-8-1960 dismissed the sur 


filed by the present defendant. This deci- . 


sion is now challenged by him in A. S. 
149 of 1961. 

5. Subsequent to the dismissal ož 
this suit, the State on 23-11-1961 filed ths 
present suit, C. S. 87 of 1961, on the ort 
ginal side of this court for recovering ar. 
amount of Rs. 93,401-5-4 with interest a! 
6 per cent from the date of suit. The 
basis of this claim was the difference ix 
the departmental purchases for the seve- 
ral hospitals, from the rates at which 
they were purchased and the rates a 
which the defendant offered to supply. 
The amounts due to the defendant for 
the supplies actually made by him. were 
deducted from the amount thus arrived 
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at. The defendant in the written state- 
ment resisted this claim on the following 
grounds: (1) The claim is barred under 
O. 2, Rule 2, C.P.C. because it was not 
made and agitated in O. S. 497 of 1957; 
(2) The contemplated stamped agreement 
did not come into existence and the con- 
tract is also not valid and enforceable, 
because it is not in consonance with the 
provisions of Art. 299 of the Constitution 
of India. (3) Factually and legally, there 
was no concluded and enforceable con- 
tract, because there was only an invita- 
tion for an offer and counter-offer and 
everything was only in the stage of nego- 
tiation. (4) The terms and conditions are . 
wholly one-sided and unilateral and as 
such it is valid. 


6. Kunhamed Kutti J. held that 
this is a case of a standing offer, where 
the contract comes into existence as and 
when the State indents with the defen- 
dant for the supply of any particular 
item undertaken by him and that as such 
the defendant would be liable only for 
the non-supply of the articles thus in- 
dented for by the local hospitals during 
held that the 
contract is not bad for any non-compli- 
ance with the provisions of Art. 299 ot 
the Constitution of India. He also held 
that the claim is not barred under O. 2, 
Rule 2, C.P.C. On his finding that the 
State would be entitled only to the diffe- 
rence between the contract rate and the 
market rate of the articles purchased by 
the department under the indents placed 
with the defendant prior to 25-1-1956, 
calculation memos were filed, and these 
memos showed that the defendant had 
incurred an additional expenditure of Res. 
4303-15-4 on account of the hand-pounded 
rice, Rs. 557-11-9 on account of the gingili 
oil and no excess on account of the casu- 
arina firewood. For the supplies already 
made, the defendant was to be paid an 
amount of Rs. 8281-15-6. Since this was 
in excess of the amount payable by the 
State by way of damages, the learned 
Judge did not pass any decree in favour. 
of the State as prayed for, but he dis- 
missed the suit with a direction that par- 
ties should bear their respective costs. 
The correctness of this decision is now 
cannes by the State in O.S.A. 116 of 


7. For. deciding the contentions 
raised, it is necessary to construe the true 
nature of the contract between the par 
ties. The relevant conditions of tender as 
found in Ex. B-2, at page 78 of the print- 
ed papers, are as below: 


2. Though the Schedule of the arff- 
cles gives separately the estimated re~ 


quirements of each hospital, a single ten- 
der should be submitted in respect of each 
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article for the consolidated requirement 
of all the City hospitals taken together, 


eo phs 


4, The number or quantity of articles 
enfered in the schedule is the probable 
number or quantity which the De 
Superintendent of the hospital may re- 
quire to be supplied and may be more or 
Jess according to actual requirements, 
Notwithstanding the estimate of the prob- 
able quantity or number, the Dean/Super- 
intendent has the right to order any quan- 
tity or number, of the articles mentioned 
In the’ schedule as may from time to time 
be required or not to order any quantity 
or number of any such articles at 


5. 2 e » ee 
he «© äi ©€§ &€ B 8 

8. During the ferms fixed by the 
contract and except as herein provided, 
the Government will not purchase from 
any person or persons other than the 
contractor or from any company or. cor- 
poration, all or any of quantity of goods 


or materials agreed to be supplied by the | 


contractor. k i i 


.. a a š V äl 


| eea a i as 
11. Each tender must be. accompanied 


by a deposit equal to.5 per cent of the 
total aggregate value of the articles ten~ 
dered for-as earnest money, 


12. « e ° . . e 
13.. ssaa 
14. . © ë ëE al : 
15. ce Se ee E 
16.. . os 


_ 17. The acceptance of the tender wili 
be communicated to the successful ten- 
derer in writing. 

18. ry e . . e . g 

19. In the case of a successful fen- 
derer, the earnest money deposited may, 
at the discretion of the Assistant to. the 
D.M.S. be adjusted towards the security 
deposit payable by him under clause (20) 
below. The successful tenderer will also 
be required to deposit on or before the 
date herein fixed for .the execution of 
the agreement, a security of ten per cent 
eek the total value of the supplies under- 

en. : 


20. The successful tenderer will be 
required to enter into a stamped agree- 
ment with the Director of Medical Ser- 
vices, the draft of which may be seen at 
the office of the Director of Medical Ser- 
vices within 15 days from the receipt of 
intimation by him. that his rates have 
been accepted. ` 

21. The D.M-S. will within a period 
of three months from the date of com- 
mencement of the contract, be at liberty 
to terminate, without assigning any rea- 
son whatever, the enntract, either wholly 
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or in part, on one month's notice. Tha 
contractor will not be entitled fo ‘any 
compensation whatsoever in respect of 
such termination, 

Bo Be 

23: If the successful tenderer fails fo 
execute the agreement and/or deposit the 
required security within the time speci- 


- fied, or withdraws his tender after the 


intimation of the acceptance of his ten- 
der has been sent to him or fails to com- 
ply with condition No. 16 above or owing 
to any other reason he is unable to 
undertake the contract, his contract will 
be cancelled and the earnest money de- 
posited by him along with his tender for- 
feited to Government, and he will be 
liable for all damages sustained by the 
Dean/fSuperintendent by reason of such 
breach, including the liability to pay any 
differences between the prices accepted 
by him and these ultimately paid by the 
hospital authority for the procurement of 
the articles concerned. Such damages 
shall be assessed by the Dean/Superinten~ 
dent whose decision final and the 
amount so assessed is recoverable by pro- 
ceedings under the Madras Revenue Re- 
covery Act, 1864 (Act II of 1864), as an 
arrear of Jand revenue, 


24 to 28.. s we p a 


29. The loss to Government, if any, 
incurred on account of the purchases rena 
dered necessary .elsewhere by failure, 
neglect or refusal on the part of: the con- 
tractor to supply according to the terms 
of the agreement, will be recovered from 


‘Page 89 of the printed papers (Ex. 
B-4) contains the stamped ‘agreement 
which was to be executed by the defen- 


dant, and this agreement is between the 


Governor of Madras and the contractor. 
By Ex. B-5, the defendant had submitted 
his tender and by clause 3 he had agreed 
to abide by the conditions in the tender 
notice. He had also agreed for the for- 
feiture of the earnest money in the event 
of his failure to undertake the contract. 
The Government, by G. O. 944, Health 
dated 12-3-1956, had permitted the Direc- 


-tor to accept the tender, and the latter 


had in fact accepted it on 14-3-1956. On 
2-4-1956. he had requested for a month's 
hand-pounded rice 
and also prayed for permission to supply 
mill-made rice: to them. On 11-4-1956, 
he had informed the Director that he 
had made arrangements to begin the sup- 
ply from 12-4-1958 and he had requested 
him to stop the departmental purchases 
that were being made at his risk. On 
16-4-1956. he had supplied 1929 lbs. of. 
hand-pounded rice with the Stanley Hos- 
pital as against an indent of 6000 Ibs. On 
9-4-1956, he had supplied 10 bags of this 
rice to the Children’s hospital. In the 
letter written by him on 26-3-1956, to the 
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Director, he had complained of deley on 
the part of the Department to accert his 
tender and he had stated therein that 
there was an increase in the price of rice 
at that time. True, the contemplated 
stamped agreement which was to be exe- 
cuted on an acceptance of the texder, 
did not come into existence. But, the 
absence of such a document does nct af- 
fect the matter in any manner. Bkixraj 
v. Union of India, (1962) 2 SCJ 476 = 
(AIR 1962 SC 113) and Union of Incia v. 
A. L. Ralliaram, 1964-3 SCR 164 = (AIR 
1963 SC 1685) lays down the prirciple 
that there can be a contract by corres- 
pondence. The execution of a formal 
document is not absolutely essential, pro- 
vided the other conditions are satisded. 
S. Rajam, Proprietor of Murray and Co. 
v. Union of India, 1966-2 Mad LJ 281 = 
(AIR 1966 Mad 235), to which one «i us 
was a party, lays down the prirziple 
thus: 

“While the requirements of Art. 299 
of the Constitution of India are marda- 
tory and should be 
order that an agreement entered into by 
a private party with the Governmert in 
the exercise of its executive power be 
enforceable, it is not necessary that kere 
should be drawn up a formal docucrent 
as such. But, there can be a valid con- 
tract entered into by correspond nce, 
provided the two requirements, viz. (1) 
It should be expressed to be made by 
the Governor of the Province and (2) it 
should be executed on behalf of the. 'Sov- 
ernor by such persons and in such man- 
ner as he might direct or authorise, are 
complied with.” 

8. The Government in the instant 
case before us, have permitted the D:-rec- 
tor of Medical Services, by G. O. 
944 Health, dated 12-3-1956, to aczapt 
the respondent’s tender. By G. O. 3574 
dated 25-11-1955, the Government have 
further empowered the Director to re- 
delegate his powers to incur or sancon 
items of contingent expenditure etc., to 
his gazetted assistants. One such ‘tem 
was the acceptance of tenders in resect 
of diet articles referred to in G. O. 184 
dated 15-1-1953. Appendix III of Vol:me 
TI of the Madras Financial Code sets out 
a list of authorities empowered to execute 
contract deeds etc., on behalf of the Gov- 
ernor as directed by him under Art. 26X1) 
of the Constitution. Item 15 therein at 
page 11 relates to contracts and oter 
instruments relating to the Medical T'e- 
partment, and they could be executed by 
the Director of Medical Services. Taus, 
when the Director issued notice invicing 
tenders for the supply of these, artic_es 
and when he intimated to the responcent 
his acceptance as per Ex. P-11, he was 3o- 
Ing so pursuant to the right conferred 
upon him by the Governor under Ari- 
cle 299(1) of the Constitution. The coa- 
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tract agreement, Ex. P-8, which was to 
be executed, also shows that it was be- 
tween the contractor: and. the Governor 
of Madras represented ‘by the Director of 
Medical Services “acting for and on be~ 
half of and by the order and direction of 
the Governor of Madras”. Thus, the 
contract in ‘this case is not (sic) for non- 
compliance with Art. 299(1) of the Con- 
stitution of India. ; 

9. Mr. Thyagaraja Iyer appearing 
for the defendant contends that from 
the terms and conditions of the Tender 
notice and the other correspondence, we 
can spell out only a case of a standing 
offer on the part of the defendant to sup- 
ply the several items at the rates men- 
tioned by him in his tender and that it 
becomes a concluded contract on each 
and every occasion when the State in- 
dents upon him for the supply of any 
particular item or quantity required by 
them. Kunhamed Kutti J. has agreed 
with him, and with all respect for the 
learned Judge, we are unable to hold 
that this is a case of a standing offer as 
contended by the defendant. “Contract” 
as defined in clause (h) of S. 2 of the 
Indian Contract Act, is an agreement en- 
forceable at law. The defendant’s offer 
to supply the dietary articles at certain 
rates, was accepted by the Director after 
reference to Government. This accept- 
ance creates a valid contract or agree- 
ment enforceable in law. It is contended 
that the contract in question is not bilate- 
ral, but only unilateral, because there is 
no obligation on the part of the Govern- 
ment to purchase any of the articles 
agreed to be supplied by the defendant. 
There is a clause in the Tender notice to 
the effect that the Government cannot 
purchase any of these items from any 
one else during the period. The rule 
that an offer is made irrevocable by ac- 
ceptance, is illustrated by the case the 
Great Northern Rly. Co. v. Witham, 
(1873) 9 CP 16. The Railway Company 
in this case had advertised for tenders 
for the supply of stores, such as, they 
might think fit to order for one year. 
The defendant made a tender offering to 
supply them for that period at certain 
fixed prices, in the following manner: 
“I hereby undertake to supply to the 
Company for 12 months with such quan- 
tities. ,....all or any of the several 
articles named in the attached specifica- 
tion as the company’s store-keeper may 
order from time to time at the price said 
opposite to each article respectively”. 
The company accepted his tender. Some 
orders were given and they were duly 
executed by him. He failed to execute 
some orders and he sought to excuse 
himself from the purpose of this agree- 
ment by saying that the contract was uni- 
lateral, the company not being bound to 
give him the order. He contended that 
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there was no consideration for the de- 
fendant’s promise to supply the goods m- 
asmuch as there was no obligation on 
the company to give an order to him. 
Keating, J. held "The company had given 
the order and had consequently done 
something which amounted to a conside- 
ration for the defendant’s promise”. Brett, 
J. expressed that there was no substance 
in the contention that the contract was 
only unilateral, in the following manner: 

“I do not however understand what 
objection that is to a contract. Many con- 
tracts are obnoxious to the same com- 
plaint. If I say to another ‘if you will 
go to York, I will give you hundred 
pounds’, that is in a certain sense a uni- 
lateral contract. He has not promised to 
go to York. But, if he goes, it cannot be 
doubted that he will be entitled to receive 
the hundred pounds. His going to York 
at my request is a sufficient considera- 
tion, for my promise. So, if one says 
to another ‘if you will give me an order 
for iron or other goods, I will supply it 
at a given price’, and if the order is 
given, there is a complete contract, which 
the seller is bound to perform. . There 
is in such a case ample consideration for 
the promise. is is a matter for every 
day’s practice, and I think it will be 
wrong to countenance the notion that a 
man who tenders for the supply: of the 
goods in this. way is not bound to deliver 
them when an order is given. I. agree 
that this judgment does not decide the 
question whether the defendant might 
have absolved himself from the further 
performance of the contract by giving 
notice. Thus, though there was no bind- 
ing contract on the part of the company 
to order any goods, there was a sufficient 
consideration for the defendant’s promise 
to supply the goods. 
such a case cannot be void on the ground 
that it is unilateral.” 

10. In the case Percival Ltd. v. 
London County Council Asylum and Men- 
tal Deficiency Co., (1918) 87 LJ KB 677 
a firm of contractors had signed a tender 
addressed to the. Asylum Committee, 
whereby they agreed on the acceptance 
‘of the tender to supply all or any of the 
goods named in the Schedule, if and to 
the extent the same should be ordered by 


the Committee and in. any quantity. It. 


was also provided that the quantities 
stated.in the Schedule were those which 
were estimated.as the probable require- 
ments for the period of the contract. But, 
the Committee might at their option re- 
quire the supply and delivery under any 
item in the schedule of goods in excess 
of the quantity specified in such item 
and the goods were to be delivered at the 
Asylum in such quantities, at such time 
and in such manner as the Committee 
or the steward might order from time 
to time. The Committee did not order 


The contract in‘ 
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the amount specified in the schedule ta 
the tender form, and the contractors 
claimed that they were entitled to supply 
goods to the full amount therein specified. 
It was held that on the true construction 
of the contract contained in the document 
of tender, the Committee were under no 
obligation to order any of the gocds, but 
that the firm of contractors were bound 
to deliver the goods specified as and 
when they obtained orders for them 
from ‘the Committee. Atkin J. held that 
it: was not a firm contract to take the 
whole of the goods: that were required. 
He observed as below:— 


“These tenders have been the cn 
ject of litigation before now and they 
vary in form. But, one knows that it is 
quite common for large bodies that re- 
quire supplies for an year to ask for ten- 
ders and to obtain them, and it some- 
times happens that the effect of the form 
of the tender with an acceptance is to 
make a firm contract by which the pur- 
chasing body undertakes to buy all the 
specified material from the contractor. 
On the other hand, one knows that these 
tenders are very often in a form under 
which the purchasing body is not bound 
to give the tenderer any order at all: In 
other words, the contractor offers to 
supply goods at a price and if the pur- 
chasing body chooses to give him an order 
for goods during the stipulated time, then 
he is under an obligation to supply the 
goods in accordance with the order; but 
apart from that, nobody is bound. There 
is also an intermediate contract that can 
be made in which, although the parties 
are not bound to any specified quantity, 
yet they bind themselves to buy and pay 
for all the goods. that are in fact needed 
by them. Of course, if there is a con- ` 
tract such as that, then there is a binding 
contract. which will bé broken if the 
purchasing body in fact had not needed 
some of the articles, the subject. of the 


tender, and did not take them from the 


tenderer.” 


The contract which he had to con- 
sider in that case came within category 
No. 1. The second item referred to by 
him will be a case of a standing cffer, and 
the instant case before us will be the one 
referred to by him as the third kind. The 


parties here are not bound to any specifi- 


ed quantity. But they bind themselves to 
buy and pay for all the goods that are in 
fact needed by them. In such a case, 
there is a binding contract. He further 
observes as below: 


“I have no doubt that in a case of 
this kind, -where a man is asked to tender 
in advance for large quantities, he must 
in the ordinary course expose himself to 
certain liabilities in advance and it may 
seem from one side that the contractor 
should be bound on one side, but that the 
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purchasing body should not be bourd on 
the other. But, the answer is that that 
ïs the contract the parties chose to make 
and certainly it is not in my experiance 
an unusual contract, because 1873) 
9 CP 16 and the other cases afforded in- 
stances for-the last forty years, of this 
kind, of contract being entered inta by 
business people. No doubt, they reir on 
the matter going through the or@nary 
course very much in the terms of the 
contract. Sometimes it happens ther are 
disappointed. That is a business zisk, 
which, as it seems to me, a person who 
signs a contract in express language must 
put up with”. 


- IL In his book on Contracts, Vol. 
I. 23rd Edn. para 53 Chitty deals with 
the matter thus:— 


“Great difficulty arises in construing 
a tender to supply, for example, such 
quantities (not exceeding a specified 
amount) as you may order.’ A persan to 
whom such a tender is submitted, does 
not incur any liability merely by ‘acc2pt- 
ing it. He only becomes liable wher. he 
places an order for goods’—-Vide (1318) 
87 LJ KB 677 and he would not ix the 
absence of a stipulation to that effect be 
bound to place any order at all—vide 
C. F. Churchword v. R., (1865) 1 QB 173; 
R. v. Demars, 1900 AC 103. The pzrties 
submitting the tender can also withitaw 
before a definite order is placed, if the 
tender means ‘I will supply such quanti- 
ties as you may order—7vide (1873) 2 CP 
16. 19. But, he will not be entitles to 
withdraw if the tender means ‘I hereby 
bind myself to execute any orders vhich 
you may place and if this promise is sup- 
ported by some consideration.” 


12. The defendant in this case has 
bound himself to execute any ocders 
which the State might place from ime 
to time. Therefore, in these circum: fan- 
ces, he will not be entitled to withcraw 
the contract. Mr. G. Ramaswami, the 
learned Additional Government Pleader 
appearing on behalf of the State, contends, 
on the authority of Ford v. Newth, 1201- 
1 KB 683, Metropolitan Electric Suply 
Co. Ltd. v. Ginder, 1901-2 Ch 799 and 
the Full Bench decision of this Court in 
Venkatachalam Pillai v. Sethuram F.ao, 
AIR 1933 Mad 322, that there can n=ver 
be a case of a standing offer as contended 
by the- defendant, but there is a clear 
case of a concluded contract between the 
parties, giving a cause of action for cem-=< 
ages when there is a breach. In 13)1- 
1 KB 683 in an answer to an adver-ise- 
ment, A had offered to supply to ihe 
Municipal Corporation for twelve moriths, 
certain goods at specified prices and this 
offer was accepted. Later, he appliel to 
the Committee to release him from he 
contract, stating that there was no cim- 
pleted agreement. Darling J. held aat 
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the advertisement, tender and the accept- 
ance constituted a contract, because there 
was an obligation to order from A, such 
of the goods included in his tender as the 
Council might require during the period 
of twelve months, and the Council would 
not be justified in treating his tender as 
a mere price list and ordering the goods 
which they required from any one whom 
they might choose. Therefore, there was 
a contract. In the next case, 1901-2 Ch 
799 the defendant had signed a form of 
request to the plaintiff company to sup- 
ply them with electric energy subject to 
the following terms— (1) the consumer 
agrees to take the whole of the electric 
energy required for the premises men- 
tioned below from the company for a 
period of not less than five years, and 
(2) the charge of electric energy be 4d, 
per Board of Trade unit. There was no 
covenant by the company to supply, nor 
by the defendant to take, any energy. 
The defence was that the language of the 
contract was affirmative and not negative 
and that there was no enforceable agree- 
ment. Buckley J. held as below— 

“The technical distinction being made, 
that if you find the word ‘not’ in an 
agreement (I will ‘not’? do a thing) as 
well as the words “I will”, even although 
the negative term might have been im- 
plied from the positive, yet the court re- 
fusing to act on an implication of the 
negative, will act on the expression of it. 
T can only say that I should think it was 
the safe and the better rule to look in all 
such cases to the substance and not to 
the form. The language here is that the 
consumer agrees to take the whole of 
the electric energy required for the pre- 
mises from A. The company was bound 
to supply under the statute if asked. The 
consumer asks, The result is that he 
thereupon had a right as against the 
plaintiff, to be supplied. They were con- 
tracting not affirmatively for the supply 
of something but negatively that the de- 
fendant would not take from somebody 
else. There is no affirmative contract 
here to take anything at all.. Ginder does 
not agree that he will take any energy 
from the plaintiffs. He says that he will 
take the whole of the electric energy re- 
quired. It is competent to him to burn 
gas if he likes and requires no energy. 
The only thing that he was contracting 
to do was that if he took electric energy, 
he would take it from the plaintiffs. It 
seems to me the whole essence of the 
contract is that which is not expressed in 
the words ‘I agree’, but which by impli- 
cation is really the only thing. existing, 
a contract that he will not take from 
somebody else. He agrees to take the 
whole from A, which necessarily implies 
that he will not take from B, as a matter 
of consideration therefor, not by express 
words, but by necessary implication. I 
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think there is here an agreement not to 
take from others”. 

13. With these observations, he 
held. that the request was in substance a 
contract not to take energy from any 


other person and that it could be enforced - 


by injunction and that the contract was 
valid so far as it created rights between 
the parties for a term of years, AIR 1933 
Mad 322 (FB), is a case where a coveriant 
in the sale deed was in the following 


erms: ; : 

“Tf it happens that you or your heirs 
have to sell the property to others, then 
you must sell it to the plaintiff or his 
heirs for the above price and also for 
such prices as may. be determined by 
arbitrators in respect of any building 
that may be constructed upon the land.” 
In a suit by the plaintiff for specific per- 
formance, it was held that there was not 
merely a standing offer to re-sell, which 
would ripen into a contract only on the 
buyer accepting the offer to re-sell, and 
tendering the purchase money, but there 
was a completed contract’ to resell and 


purchase even on the date of sale. In the’ 


case Sakalaguna Nayudu v. Chinna Mu- 
nmnuswami Nayakar, AIR 1928 PC 174, the 
counter~part of the sale deed provided 
that the vendee should reconvey the pro- 
perty to the vendor after a period of 30 
‘years from that day in case the vendor 
was to have the property again and. upon 
his paying a sum of Rs. 10,000. It is thus 
clear that the vendor had the option of 
repurchasing the property or not. Their 
Lordships held that it was not a case of 
a mere standing 
which could ripen into a contract, to buy 
and sell only on the acceptance of that 
offer by the vendor by tender of the pur- 
chase money, On-the other hand, it was 
distinctly held that there was a complet- 
ed contract between the parties even on 
the date of the counter-part document 
(27th January 1871). 

14, The whole concept of a stand- 
ing offer is want of mutuality. But, here 
in the instant case before us, there is 
mutuality and as such the contract is 
complete. Therefore, no question of any 
standing offer arises in this case, and the 
contract is complete the moment the ten- 
der was accepted, by. the Director of 
Medical Services. 

15. Clause 21 of the Tender Form 
enables the Director of Medical Services, 
within a period of three months from the 
date of commencement of the contract, to 


terminate the same either wholly or in 


part without assigning any reason, by 
giving one month’s notice. This clause 
further states that the contractor will not 
be entitled to compensation whatsoever 
fn respect of such a termination. On be~- 
half of the defendant, it is urged that the 
contract in the instant case is bad because 
of this clause, which has the effect of 


offer by the vendee,. 
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positively destroying the contract alto- 
gether at the whim and fancy of one -of 
the parties. Union of India v. Maddala 
Thathiah, 1964-3 SCR 774 = (AIR 1966 
sc 1724) is relied on - for this purpose, 
This is a case where the General Manager 
ofa Railway invited tenders for the sup- 
ply of jaggery to the railway grainshop. 
The a istration reserved in the agree~ 
ment a right to cancel the contract at any 
stage during the tenure of the contract 


-without calling up the outstandings on the 


unexpired portion of the contract. The 
contractor submitted his tender for the 
supply of 14000 maunds as mentioned in 
the Tender. By a letter dated 20-1-1948, 
the Deputy General Manager accepted it i 
stating that the Official order would. be 
placed on receipt of the remittance of | 
security. There was a note that delivery 
N) be effected on four different dates, 
(a) 1st March, (b) 22nd March, (e) 
Sth April and (d) 21st April 1948. But 
on 8-3-1948 the Deputy General Manager 
informed the respondent that the balance 
quantity of jaggery outstanding on date 
against the previous order was to be 
treated as cancelled,. The contractor then 
filed this suit for damages. The General 
Manager in defence relied on the stipula- 
tion in the contract that he was at liberty 
to terminate the contract at any stage. 
Negativing this defence, 
held that such a clause has the effect of- 


` actually or positively destroying the con- 


tract altogether at the whim and fancy 
of one of the parties and that it should 
be rejected as unenforceable. They fur- 
ther held that once an order was placed 
for supply on such dates, that order am- 
ounted to a binding contract, making it . 
incumbent on the. respondent to supply - 
the jaggery in accordance with the terms 
of the order arid making it incumbent on 
the Deputy General Manager to accept 
the jaggery delivered in pursuance of the 
order. Thus it was a case where an 
order was in fact placed and this case 


. does not help the present case either way. 


True, clause 21 is there. But, it has to 
be read along with clause 8 of the Tender, 
which - precludes the Government from 
purchasing Zrom any person or persons. 
other than the tenderer all or any of the 
quantities of the goods or materials 
agreed to be supplied by the contractors. 
That apart there has been no such ter- 
mination -of any contract either fully or 
partially in exercise of any right confer- 
red by-clause 21 of the contract. 


16. The annexure to the Tender 
Notice sets out the articles required by 
each hospital and also the quantity re- 
quired. The defendant had offered to 
supply 13,33,800 Ibs. of hand-pounded rice 
at Rs. 0-8-5 per Ib., 63,960 tons of gingilf 
oil at Rs. 0-12-94 per Tb, and 1151 tons of 
easuarina firewood at Rs. 57-14-0 per ton. 
He had submitted this tender and the . 


their Lordships. ` 
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same had been accepted by the Govern- 
ment. He had also supplied as per the 
contract, some quantities to some homoi- 
tals. Only on 25-4-1956 he 
notice Ex. P-25 stating that there was no 
concluded. contract. -Clearly there = a 
concluded contract between the partes 
the contract being, the defendant ag-ee- 
ing to sell -the items mentioned by aim 
in the tender at the rates given by him 

to the different hospitals as and wien 
ordered, and the Government agreeing 


not to purchase these articles during the 


period from any one else. The cont-act 
entered into between the parties was =n- 
tire in substance and nature, and it is zot 
severable and divisible. Section 2 cl. `d) 
of the Indian Contract Act states tat 
when at the desire of the promisor the 
promisee has done or abstained from ĉo- 
fing, or does or abstains from doing, or 
promises to do so or abstain from dcag 
something such act or abstinence or po- 
mise is called a consideration for the pœ- 
mise. The Government in this case in- 
ae orders for the supply of the gouds 
and the tenderer offered to supply «me 
goods at specified 
ordered as per the terms 
tions of the tender notice. 


of the corii- 
This offer is 


accepted by the Government: The result. 


is that there are mutual sets of prom==es 
forming consideration for each other. Thae 
seller promises to supply the goods as and 
when an order is placed. The buyer pn- 
mises to pay the prices of the goods as 
and when the goods 
during the period of the contract he pro- 
mises that he will not 
other person, goods required by the hcs- 
pital. This promise to abstain from bry- 
ing from anybody is sufficient conside=- 
tion within the meaning of Section 27) 
of the Contract Act. On behalf of že 
defendant, it is further urged that uncer 
the terms of the contract, the hosptal 
authorities need not place any order at 
all for any goods and so there is no mu- 
ality and that this would make it a czze 
of standing offer. This clause should be 
read along with the clause wherein ite 
Government undertakes not to buy fron 
anybody, the goods required. This mezas 
that wherever Government requires fe 
goods and whenever they have to pw- 
chase, they have to purchase only from 
the respondent. Thus, there is ‘a cc-- 
eluded contract even at the inception. 
When such is the case, no question of airy 
standing offer will ever arise for cons- 
deration. 


17. Next it is contended tkst 
when the contract was repudiated, te 
Government did not accept the breaz 
immediately and that they should ha 3 
continued to place orders till the actrzl 
termination of the contract. When a pez- 
son repudiates his obligation under te 
contract, two courses are open to tia 
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other party, viz., (1) not to accept the 
breach and wait till the time of perform- 
ance and enforce it, and (2) to accept the 
breach and sue for damages for breach, 
In this case, the Government have accept- 
ed the breach by not placing orders with 
the defendant and by buying the goods 
from others: ‘When the defendant, in the 
termination notice, had made it clear be- 
yond all ambiguity, in unequivocal terms, 
that he would not supply the goods, it is 
not now open to him to. contend that 
despite this notice, the Government 
should have continued to place orders on 


. 18, With respect we disagree with 
the findings of Kunhamed Kutti J. and 
hold that there was a concluded enforce- 
able contract- between the parties and 
that the defendant had committed breach, 
giving a cause of action for damages. The 
learned Judge has considered the ques- 
tion of damages on the basis that this is 
a case of a standing offer. He has said 
that what the plaintiffff is entitled to 
will be the difference between the con- 
tract rate and the market rate for the 
articles purchased by the department 
under indents placed by the hospital 
prior to 25-4-1956, though the actual pur- 
chase of some of the articles was subse- 
quent to that date. The quantum or 
quantity of articles totally purchased by 
the different hospitals from 1-4-1956 till 
31-3-1957 were set out in column 2 of the 
statement appended to the plaint. Column 
(3) showed the quantity supplied by the 
defendant. The excess or smaller ex- 
penditure incurred by the Government 
shown in these statements was arrived 
at by calculating the difference between 
the amount paid for purchase from other 
sources and the expenditure that would 
have been-incurred by the Government 
if the defendant had made the entire 
supplies at the contract rate. He further 
held that the plaintiff would be entitled 
to get only the sum total of the abovesaid 
amounts less the smaller expenditure in- 
curred under firewood, The parties were 
directed to file memos of calculation in 
the light of the aforesaid findings given 
by him, The memo showed the following 
items: On account of the- purchase by the, 
hospitals from outside agencies, the State 
had incurred an additional expense of 


_ Rs. 4303-15-4 on account of hand-pound- 


ed rice; Rs. 557-11-0 on account of gingil 
oil and no excess on account of casuarina 
firewood. The defendant had supplied 
articles worth Rs. 8281-15-6. Since this 
amount was in excess of the amount pay- 
able to the State by way of damages the 
learned Judge dismissed the suit directing 
the parties to bear their respective costs. 
Thus, the basis adopted by the learned 
Judge for determining the damages is nof 
correct and we have held thatthe defen: 
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dant has committed breach in respect of 
a contract, complete and concluded. The 
question. of damages will have to be deter- 
mined and decided with reference to the 
terms of the contract agreed to between 
the parties. We set aside the findings 
-of the learned Judge and remand the suit 
to the trial court for further disposal 
after dealing with issues 6 and 7 in the 
light. of our findings and observations. 

- 19. The defendant, as plaintiff in 
O. S. No. 497 of 1957 on the file of the 
City Civil Court. Madras, had claimed 
Rs. 9100 paid by him to the plaintiff as 
- earnest money plus Rs. 8568-8-3} value 
of the articles supplied to the hospitals 
as per the indents made. The learned 
Judge has dismissed his suit stating that 
he had committed breach of the contract 
and as such he was not entitled either to 
the reimbursement or to the return of 
the earnest money. The State has given 
credit to an amount of Rs. 8281-15-6 to- 
wards the value of the articles actually 
supplied by the defendant. True, the 
contract provides for the forfeiture of the 
earnest money. But, since we have held 
that the defendant is liable to pay dam- 
ages for the breach, we are of the view 
that he need not be penalised in both the 
ways, by forfeiture of the earnest money 
and by awarding damages for the breach. 
We set aside the decree passed by the 
learned Judge in O. S. No. 497 of 1957 
and grant a decree in favour of the plain- 
tiff ‘therein for Rs. 9100 plus Rs. 8281-15-6 
with proportionate costs. 


20, A. S. 149 of 1961 is allowed 
with costs to the extent indicated above. 
O. S. 116 of 1966 is also allowed as indi- 
cated above, with costs and the trial court 
shall provide for the costs in the suit and 
in the appeal after determining the quan- 
tum. of damages. The State will be en- 
titled to. adjust the amounts due 
it under the decree in O. S. 497 of 1957 
and recover the balance of the total 
amount to be decreed in its favour in the 


other suit. 
Order accordingly. 
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Sivarama Pillai and others, Appel- 
Tants v. Marichami Pillai, Respondent. 
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. Specific Relief Act (1963), S. 38 — 
Joint Well — Partition — Right to water 
cannot be dissociated from land — Water 
cannot be used to irrigate any otber land 
— Infringement of right can be probibit- 
ed by injunction. AIR, 1962 Mad 498, 
Dissented from. 
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` the right. of the water in the well) 


from. 
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In the nature of things, a well cannot 
be divided by metes and bounds and per- 
sons who own joint rights in a well (to 
can 
enjoy that right either. jointly or sepa- 
rately only by resort- -to a workable 
arrangement safeguarding and securing 
the right to irrigate the lands allotted to 
the respective branches. In such a- situa- 
tion the right to take water from the 
well cannot be dissociated from the land, 
and it is necessarily implicit in the very 
partition arrangement that the water in 
the well was set apart and was intended 
to be used only for the lands which were 
previously irrigated by the common well 
prior to the partition and none of the 
parties would be entitled to take water 
from the well to irrigate any other land. 
This limit or fetter applies to both the 
parties. The infranction of the right in 
such a case can be prohibited by an in- 
junction independently of any proof of 


damage. AIR 1929 Mad 25, ReL on; 
Case law discussed. AIR 1962 Mad 498, 
Dissented from. (Paras 1, 3, 7) 
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-143, Nynappa Servai'v. Veeran 
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(1880) 1880-14 Ch D 192 = 49 LJ Ch 
` 243, Watson v. Gray ; 
K. S. Desikan and K. Raman, for 


Appellants; T. P. Gopalakrishnan and R. 
Kanakasabi, for Respondent. 


JUDGMENT :— This Second Appeal 
arises out of a dispute between owners 
of adjacent lands who also had joint 
rights in a well. The family of the plain- 
tiff and defendants 1 and 2 (hereinafter 
referred to as the defendants) owned cer- 
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tain items of lands of a total extent of 
4 acres and 17 cents which were irrige-ed 
by a well situate in the Jands. Under a 
partition arrangement- of the year 1952, 
the properties were divided equally =nd 
two items of lands of total extent a 2 
acres 3 cents were allotted to the plen- 
tiff arid 2 acres and 14 cents were allot-ed 
to the defendants. It is common grommd 
that as an integral part of this partifion 
arrangement, both the branches woald 
_thave equal rights to take water from the 
well and that that right should be wck- 
ed out by the plaintiff taking water frem 
the well for three days and the def=n- 
dants in the next three days thereaf=r, 
fnot even a case of one party taking Zor 
four days and the other party three d=ys 
in the week.) 

In the nature of things, a well cmn- 
not be divided by metes and bounds and 
persons who own joint rights in a vell 
(to the right of the water in the weil) 
can enjoy that right either jointly or 
separately only by resort to a workasele 
arrangement safeguarding and securiog 
the right to irrigate the lands allotted to 
the respective branches. The complemt 
of the plaintiff is that in 1960, the def=n- 
dants newly purchased two items of lands 
on the west of a total extent of 99 certs 
and irrigated the same from the well in 
question and that this act of the defen- 
dants abstracting water from the well 
for irrigating the lands newly acquired 
. had resulted in a substantial diminut-2n 
of water and thus seriously interfered 
with the plaintiffs right to take war 
from the well during his turn. This was 
the plaintiff's complaint in the notice 
issued on his behalf which preceded «Re 
suit. In the reply notice sent on bebelf 
of the defendants, they did. not traverse 
the plaintiff’s case of the injury or dan- 
age sustained by- him; the defendazts 
accepted the fact of their having taken 
water from the well to irrigate the lards 
newly acquired by them but rested th=ir 
claim on a panchayat at which it was 
settled that the defendants would be ea- 
titled to take water for irrigating tke 
lands newly acquired and that the plain- 
tiff would also be similarly entitled <o 
take water to irrigate certain lands cn 
the west which he too acquired. 

In the course of the trial the defex- 
dants desired a local inspection of the 
property and the well in question as the 
inspection would reveal that water from 
the well was being used to irrigate tie 
lands newly acquired by the plaintiff as 
well as the defendants, a circumstance 
whicn would corroborate the case of tze 
panchayat put forward by the defer- 
dants. It is in connection with this and 
for other purposes, a Commissisner wes 
appointed by the trial Court to inspect 
the property and the Commissioner sub- 
_ mitted a report, Exhibit A-5 with a plam, 
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Exhibit A-4.. The trial Court upheld the 
contentions of the defendants and dis- 
missed the plaintiff’s suit. But an appeal, 
the lower appellate Court came to a con- 
trary conclusion. It did not accept the, 
case of the panchayat; it also held that; 
the right to take water from the well) 
was inseparably connected with the lands, 
which formed the subject-matter of the! 
partition arrangement, that the lands 
cannot be dissociated from the well and 
that the defendants had no right to take 
water to irrigate the lands newly acquir- 
ed by them. Hence the second appeal 
by the defendants. 

2. Learned counsel for the appel- 
lants, Mr. K. S. Desikan, raised two 
points: (1) A person who has got a joint 
right in a well along with others (in other 
words a co-owner of a well) is entitled to 
use the water from the well to irrigate 
any land he likes, whether originally 
owned ‘or newly acquired by him, so long 
as the co-owner conforms to the working 
arrangement already entered into between 
the several co-owners as to how and in 
what manner they should take water 
from the well, whether their rights are 
defined in terms of shares or in terms of 
turns. In other words. according to 
learned counsel so long as the defen- 
dants in this case did not exceed the three 
days in their turn they can use the water 
not only for irrigating the lands of an 
extent of 2 acres 14 cents allotted to them 
but also the lands on the west newly 
acquired by them. The substance of the 
argument is that the right is to the. quan- 
tity of water which the defendants can 
take from the well during their turn of 
three days and it does not matter in what 
manner the defendants use that water; 
and (2) unless the plaintiff alleges and 
proves that as a result of the defendant's 
taking water. to irrigate other lands, 
there has. been a substantial diminution 
in the supply of water to which the 
plaintiff would be entitled in his turn, 
the plaintiff will not be entitled to an 
injunction on the ground of infringement 
of some legal right in the abstract. In 
other words, the mere act of the defen- 
dant abstracting water to irrigate other 
lands would not by itself furnish a cause 
of action to the suit but there should be 
proof of the actual injury or damage sus- 
tained by the plaintiff. Learned counsel 
stressed the point that in this case there 
is neither pleading nor evidence to that 
effect and that the Courts below have 
not even recorded any finding in favour 
of the plaintiff that he had been damni- 
fied in any manner. 

3. Learned counsel on both sides 
invited my attention to seme of the rele- 
vant decisions (to which reference would 
be made presently) which have laid down 
the principles governing the rights inter 
se of persons who own joint rights in a 
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well. Mr. T. P., Gopalakrishnan, learned 
counsel for the respondent stressed the 
point that it is settled law that in a situa- 
tion like the instant case, well (the right 
to take water from the well} cannot be 
dissociated from the land, that the well 
and the land are inseparably connected 
and that it is necessarily implicit in the 
very partition arrangement that the well 
(that is the water in the well) was set 


apart and was intended to be used only - 


for the lands which were previously irri- 
gated by this common prior to the 


partition and that none of the’ parties. 


would be entitled to take water from the 
well to irrigate any other land. The deci- 
sions to which he drew. my attention 
completely support this contention and I 


am of the view, the matter is not open- 


to any argument contra in view of the 
clear pronouncement in the Bench deci- 
sion of this Court, Venkatarama Sastri v. 
Venkatanarasayya, AIR 1929 Mad 25 
which has been followed in the subse- 
quent decisions. It is hardly necessary 
to mention that this Bench decision is 
binding upon me; with respect, I may 
also add that the principle enunciated 
therein is correct. 

Before I refer to the decisions, it is 
necessary to. emphasise even at the thire 
shold that prior to the division, the well 

in question was set apart and was used 
for irrigating the total extent of 4 acres 
and 17 cents. Naturally when the pro- 
‘perties were divided into equal shares, the 
appurtenant inseparable right to water is 
provided and the well not being capable 


of the division by metes and bounds was 


not divided but the right to take water 
from the well was settled by a workable 
arrangement each party taking water for 
three days in the week. - It is crucial to 
bear in mind that the three days in the 
‘week fixed for the turn is not in the ab- 
stract, a- mere division of the water con- 
tents, i.e.. so many gallons of water but 
it is essentially’ a right to irrigate ` the 
lands allotted to the respective branches 


flowing from their right of ownership in 


the land. 

It is implicit in such arrangements 
that the common source ‘of irrigation, the 
well, is kept in common for the only pür- 
pose of irrigating the lands which are 
allotted to the respective branches and 
to serve that purpose only, leaving out of 
account the other. incidental purposes 
like bathing, washing clothes, 
water for cattle, etc. The scheme of the 
. Jarrangement cannot admit of any notion 
of the parties being entitled to the parti- 
cular quantity of. water (so many gal- 
lons) treating that alone as a distinct 
item of property, divorced from the lands. 
The well is set apart as cornmmon property 
for the most beneficial and profitable en- 
joyment of the land and it does not mat- 
ter what label the parties give to their 
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ALR, 


tights in the well, whether it is a right 
to a particular share in the well or whe- 
ther a right to take water by turns. But 
what is crucial is that in the case of 


lands, valuable right is the source of irri- 


gation. 


4. There is, however, nothing to 
prevent the parties from entering into an 
arrangement which would be very un« 


- usual and extraordinary that the arrange- 


ment was merely a division of the water 
in the well in the abstract with right to 
use the water in any manner they liked 
to irrigate any lands they liked, for a 
matter of that, even use the water for any 
other purpose. It is for the parties to 


- plead and establish such an unusual agree- 


ment. Otherwise the right in the well 
will be inseparably connected with the 
land, At this stage it is necessary to 
mention that the defendants were fully 
alive and conscious of the fact that as a 
result of the partition arrangement they 
would not be entitled to irrigate the lands 
newly acquired by them and that was 
the reason why they put forward the 
theory of panchayat which alone would 
five them this right but they failed to 
make out that panchayat. I am adverting 
to this fact only to indicate that the in~ 
tention of the parties is very relevant; 
the conduct manifested by- the defendants 
in setting up a case of panchayat proves 
that so far as the parties are concerned 
they -accepted the position that the 
arrangement of 1952 by itself would not 
confer this right to irrigate other lands. 


5. . The first -decision to which 
reference may be made is the decision 
of Satyanarayana Rao, J.. reported in 
Nanjappa Goundan v. Ramaswami Goun- 
dan, (1951) 2 Mad LJ 343 = (AIR 1951 
Mad 459) -in which the-facts were identi- 
cal. In that ‘case, under a partition 
arrangement between two co-sharers it 
was agreed that the water from a well 
should be enjoyed i equal shares by the 
parties, one party. drawing - water from 
the. southern side of the well and the 
other from the northern side. The claim 
of one of the co-owners to take water 
from the well to irrigate some other 
lands newly purchased by him was nega~ 
tived and it was held the rights in the 
well cannot be dissociated from the lands 
te which the well was attached and the 
co-owner was not entitled to divert. the 
water for irrigating other lands. In that 
ease, the situation of the lands admitted 
a working arrangement of the right to 
irrigate, one party taking water from the 
southern side of the well and the other 
from the northern side. That is only an 
incidental aspect of that arrangement. 
In the instant case, on account, of the level ` 
and slope of the lands and other consi- 
derations such an arrangement is. not 
feasible (see the plan Exhibit A-4) and 
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the water could be taken only by <urns. 
The working arrangement with reb=rence 
to the south, north, east or the vest of 
the well is not a feasible arranger-=2nt. 


This decision is clear authority for 
the position that the well is inseparably 
connected with the ownership of the lands 
and that the rights in the well cam-ot be 
dissociated from the lands. In other 
words, the rights to the water in tk well 
are co-extensive with the rights ci the 
particular party to irrigate the _ands. 
Satyanarayana Rao, J., followel the 
Bench decision in AIR 1929 Mad £5, as 
well as the unreported decision of Chan- 
drasekhara Aiyar, J. There are tv3 un- 
reported decisions of Chandras=shara 
Aiyar, J.. one in Ammanna v. Ranmnna, 
(1946) 1 Mad Li 24 (SN), and the other 
fn. Second Appeal No. 1640 of 1943 Mad). 
I sent for and perused the original judg- 
ment in both the second appeals; Chan- 
drasekhara Aiyar, J., has followec and 
applied the principle laid down ir. AIR 
1929 Mad 25. In both the cases, Zhan- 
drasekhara Aiyar, J.. has held tha: the 
ownership of the parties in the wel is 
inseparably connected with. the lands 
which they were previously own'ng as 
co-owners and it would not be ’.of2n to 
one of the co-sharers to take the water 
to irrigate some other lands. 


In S. A. No. 1640 of 1943 (Mac, the 
facts were almost identical as in te in- 
stant case. The family owned c=rtain 
lands in three survey numbers along with 
a well in some other survey ntmber, 
which was irrigating these lands. There 
‘was a partition arrangement couplec with 
a convenient arrangement for “aking 
water to irrigate the lands. Theze too 
the defendants claimed a right tc take 
water to any land of theirs so long as it 
did not exceed their share but that claim 
‘was negatived. After extracting some 
observations of the Bench decision in 
AIR 1929 Mad 25, Chandrasekhara siyar, 
J., observed as follows: 


“These observations apply in full 
force to the facts before us. The joint 
ownership of the well in S. No. 141 is 
an incident to the joint ownership ož that 
S. No. 144 and S. Nos. 145, 146 an 147. 
Acts of enjoyment referable to their 
ownership must necessarily appert<in to 
the ownership-of those lands. They can- 
not relate to or follow the ownersk=p of 
any other land or lands. -Any infr:2tion 
of this joint right or ownership must be 
prohibited by an injunction even though 
no damage be proved as pointed cit in 


the case just now referred following 
Kanakayya v. Narasimhulu, (18968. ILR 
19 Mad 38”. 

This decision is clear autority 


against the defendants on both the mints 
raised by them. In the other case 5. A. 
No. 567 of 1945 (Mad), the. facts ~ere 
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rather curious, in that the plaintiff who 
had an 1/12th share in a well to irrigate 
certain lands which were originally kept 
joint but divided subsequently sold away 
that land and purchased some other lands. 
He claimed that he was entitled to his 
right to an 1/12th share in the well to 
irrigate the land newly acquired by the 
plaintiff. Curiously enough, the defen- 
dant conceded the position that even 
though the plaintiff had sold away the 
land- which was originally irrigated by 
this well, the plaintiff still retained his 
right to an 1/12th share in the well. In 
view of that concession, certain direc- 
tions had necessarily to be given to work 
out the right of the plaintiff to an 1/12th 
share in the well and the right of the 
defendant to the remaining share. But 
what is crucial for our purpose is the 
clear expression of opinion by the learn- 
ed Judge again following the principle 
of the Bench decision in AIR 1929 Mad 
25 that the right to take water from the 
well is inseparably connected with the 
land in question and a co-owner cannot 
take water to a land newly acquired by 
him. If any relief was afforded to the 
plaintiff in that case to . irrigate other 
lands, it was so awarded purely because 
of the concession made by the defendant 
that the plaintiff still owned and retain- 
ed a right to an 1/12th share in the well 
totally dissociated from the land. 


Chandrasekhara ‘Aiyar, J.. 
as follows: 


“If for any reason a man loses his 
Tight in the joint lands, to the ownership 
of which lands the right to use the well 
water is incident or appurtenant, he can- 
not insist.on his right to take the water 
to some other property, the two rights 
being so intimately connected and inter- 
dependent. This is what was laid down 
in S. A. No. 1640 of 1943 (Mad), follow- 
ing the decision in AIR 1929 Mad 25.” 
It is important to notice that the learned 
Judge pointed out that if any right in the 
co-owner to irrigate other lands were to 
be recognised, it would virtually amount 
to an infliction of a burden or an obli- 
gation in the nature of an easement in 
favour of one co-owner as against the 
other’ and that there was no warrant in 
law for any such burden or obligation 
being imposed. 


6. I shall now refer to the earlier 
Bench decision of this Court in AIR 1929 
Mad 25, the principle of which was fol- 
lowed by Satyanarayana Rao, J. and 
Chandrasekhara Iyer, J., in the decisions 
referred to earlier. In that case, several 
eo-sharers of an agraharam were entitled 
to the water of a tank in the same pro- 
portion in which they owned lands in the 
agraharam and all of them have been 
cultivating certain area of the land des- 
cribed as wet ayacut under the tank. 


observed 
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One of the co-sharers used the water 
of the tank to convert some of his dry 
land into wet land and thereby caused 
damage to the other co-sharers, who filed 
a suit for injunction to restrain such 
wrongful use and also for damages. The 
Bench held that the right or ownership 
to the water in the tank was not indepen- 
dent of the ownership of the land and 
negatived the claim of the co-sharer that 
each co-sharer is entitled to a defined 
share in the water of the tank divorced 
from the particular share of the land to 
which he was entitled. The argument 


that the co-sharer is entitled and is at- 


liberty to use water in any manner he 
chooses so Jong as he does nat exceed the 
quantity appertaining to his share in the 
well in the sense that the ownership of 
the water is not necessarily connected 
with the ownership of the land was not 
accepted. 

The Court observed as follows:— 

“The argument overlooks a cardinal 
fact.that whereas it is undoubtedly true 
that agraharamdars own the water of the 
tank in the same proportion. as they own 
the lands irrigated by that water it by 
no means follows from this, that their 
ownership of the water is unconnected 
with their ownership of this land. 

For instance, if one acre out of this 
area of 53 acres passes into the hands of 
an individual, his right to the water may 
in a sense be described as being 1/53 
of the tank water. It does not, however, 
follow from this, that he may ‘take from 
the tank 1/53 of the water in it and use 
it for any purpose he likes. In our opin- 
jon, the evidence clearly shows that the 
enjoyment of the land irrigated by the 
tank and the enjoyment of water of the 
tank are interdependent.” 


On the facts of that case, it was 
found that the plaintiff co-sharer had sus- 
tained injury (diminution in the supply 
of water) on account of the other party 
using the water in the tank for irrigating 
dry lands. But independently of that 
finding, the Bench applied the principle 
of the Bench decision of this Court in 
(1896) ILR 19 Mad 38 and held that the 
plaintiff co-sharer will be entitled to an 
injunction even if no damage was proved. 
I am of the clear view that this Bench 
decision is direct authcrity for the posi- 
tion that when a well or some source of 
irrigation irrigates lands belonging to se- 
veral persons, the source of irrigation 
cannot -be divorced or dissociated from 
the lands; this Bench decision cannot be 
distinguished on the ground that it relat- 
ed to rights of agraharamdhars in a vil- 
Tage because the entire discussion and the 
reasonings are “based upon rights of the 
agraharamdhars as “private rights” of 
ownership to the land with similar “pri- 
vate appertaining rights” thereto, a right 
to take water, 
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From the foregoing it will be seen 
that the uniform trend of the decisions 
of this Court is all one way, Le., not to 
permit the co-owner to irrigate any.land 
newly acquired by him. The decision of 


Somayya, J., reported in Lingappa Goun- 


dan v. Ramaswami Goundan, (1945) 1 
Mad LJ 347 = (AIR 1945 Mad 244), as 
well as my recent decision reported in 
Karuppa Goundar v. Muthuswami Goun- 
dar, (1968) 1 Mad LJ 397, do not touch 
this aspect. In those decisions it was 
held that it was not open to one co-owner 
to compel the other co-owners to take 
water from the well in any particular 


“manner and that it will be open to the 


latter to take water from the well either 
by bailing or by using piccottahs or by 
installing a pump set. In both the deci- 
sions, there was no question of one co- 
owner attempting to irrigate any other 
land and the only question was whether 
the co-owner was compellable to follow 
any particular method of irrigation. 

It only remains to refer to the recent 
judgment of Anantanarayanan J., as he 
then was, reported in Ramachandra v. 
Venkatachala, ILR (1963) Mad 86 = (AIR 
1962 Mad 498) on which Mr. K. Raman 
for the appellant placed considerable reli- 
ance. I have perused the decision with 
care and I am of the view that the deci- 
sion in that case turned upon the infer- 
ence which the learned Judge drew upon 
the particular facts of that case and the 
scope of the decision should be restricted 
to that case. The observations contained 
therein: should not be understood as lay- 
ing a different principle.. The learned 
Judge has distinguished the decision of 
Satyanarayana Rao, J., in Nanjappa 
Goundar v. Ramaswami Goundar, (1951) - 
2 Mad LJ 343.= (AIR 1951 Mad. 459), 
on the ground that in the latter 
ease the facts indicated a notional 
division of the right to take water from 
the well in accordance with the division 
of the properties. Stopping there, that 
ground of distinction directly applies to 
the instant case, because the lands were 
divided equally and the right to take 
water was also divided equally (Note: 
The division in the’ instant case was not 
for the plaintiff to take water for three 
days and the defendants to take water 
for. four days, but each in turn to take 
water only for three days). 

With great respect to EEE E 
yanan, J.. I am unable fo subscribe to his 
statement that AIR 1929 Mad 25, has not 
even remotest reference to the question. 
The learned Judge (Ananthanarayanan, 
J.) was of the view that the decision ‘in 
AIR 1929 Med 25, rested on the ground 
that water in that case was hardly suffi- 
cient even for the actual extent of the 
ayacut and that any extension of it would 
cause great prejudice to the other aya- 
cutdars. With greatest respect to learn- 
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ed Judge, that is not what the Berth de- 
cided. As I have observed alread; the 
Bench clearly held that irrespective of 
the question of damage, the inti 
would be entitled to an injunction ən the 
simple ground that the latter has no right 
_ to use water for irrigating other lands 

and that the right to take water fram the 
well is inseparably connected w-ih the 
lands. 

It is necessary to extract the ollow- 
fing observations from the Bench judg- 
ment to focus the ground of the decision 
in that case: 

“In this case, there is a findir= that 
owing to the unauthorised use -f the 
water by the defendants, the plaintiffs 
have suffered damage. In our ozinion, 
the plaintiffs would be entitled to zn in- 
junction even if no damage was proved. 
The principle is that applied in (1893 ILR 
19 Mad 38. In the case of a party wall 
it was held that one of two co-t=ants 
was entitled to the removal of a partion 
newly erected by the other co-tenant, 
although the former had suffered 30 in- 
convenience from it. Parker, J. observed: 
_ it is true that the refusal of plain- 
tiffs to give the required permission may 
be ill-natured and that the raising -£ the 
wall will not really harm them. Nccwith- 
standing, they were held entitled `o the 


relief, the principle laid down in Watson . 


v. Gray, (1880) LR 14 Ch D 192, was 
applied. We think the same rule zpplies 
by analogy to the case of joint tenets of 
a tank.” 

I am unable to follow the s-veral 
observations contained in ILR (1963. Mad 
86 = (AIR 1962 Mad 498), as ther are 
opposed to the Bench decision of this 
Court. I see considerable substarce in 
the contention of the learned counsa for 
the respondent that the general prir ples 
referred to in ILR (1963) Mad 86 = [AIR 
1962 Mad 498), with regard to the zom- 
mon enjoyment of common propery by 
co-owners, ie., as between co-owners each 
is entitled to use common property ‘un the 
best manner possible without detr—nent 
to the enjoyment of the owner anc that 
so long as the property does not suffer 
any injury or result in any loss, tke co- 
owner cannot make any complaint will 
not apply to cases like these wher: the 
co-ownership is not only in respect of 
lands but in respect of wells whic: are 


inseparably connected with the ‘ands. 
With great respect, cases dealing with 


rights to common passage and extension 
of balcony over common land, are ret of 
much relevance to the instant case. 
Learned counsel for the app=Ilant 
drew my attention to the decision in 
Kayambu Servai v. Karuppiah S2rvai, 
(1949) 1 Mad LJ 297 = (AIR 1949 Mad 
813) as. supporting his contention that 
the plaintiff must allege and prove <imi-« 
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hution in the supply of water. That deci- 
sion has no relevance to the instant case. 
It related to the right of irrigation in two 
villages to take water from a particular 
tank and the argument that when the 
defendant attempted to irrigate his lands 
in some other village the plaintiff will be 
entitled-to an injunction. The Court 
held that so long as the plaintiffs right 
to accustomed supply of water has not 
been interfered with, the plaintiff cannot 
have a grievance against the defendants. 
That case dealt with a case of a public 
source of irrigation and the argument 
there was that this right of the plaintiff 
to take water from the public source of 
irrigation like a government channel or 
a government tank was nonetheless a 
proprietary right and that by itself would 
entitle the plaintiff to an injunction when 
the defendant attempted to take water 
for irrigating some other lands. 

Following the well-settled rule of law 
laid down in Nynappa Servai v. Veeran, 
(1909) ILR 32 Mad 423, and Basavanna 
Gowd v. Narayana Reddi, ILR 54 Mad 793 
=61 Mad LJ 563 = (ATR 1931 Mad 284), 
this Court held that in the case of public 
channels or tank no individual ayacutdar 
has a right to complain unless, there is 
a material diminution in the accustomed 
supply of water. The principle of that 
decision will not apply to a case of co- 
owners of lands with joint rights in a 
well. 

7. Even on the question of damage 
I am against the defendants having re- 
gard to the fact that the plaintiff made 
a specific complaint that on account of 
the wrongful conduct of the defendant, 
there was a diminution in the supply of 
water to the plaintiff and the defendants 
did not traverse that position in his reply 
notice but they only contended that there 
was a panchayat and that at that pan- 
chayat, the parties were allowed to irri- 
pate lands newly acquired by them. It 
is unnecessary to deal with the aspect 
further because I am of the view that 
Independently of any question of damage, 
the plaintiff will be entitled to an injunc- 
tion restraining the defendants from tak- 
fing water for irrigating other lands. It 
is necessary to observe that this limit or 
fetter on the defendant with regard to 
the use of the water from the well equally 
applies to the plaintiff who too cannot 
take water for irrigating the lands newly 
acquired by him. 

a For all these reasons, the 
second appeal fails and is dismissed. In 
the circumstances of the case, I direct 
the parties to bear their own costs in the 
second appeal. No leave. 

Appeal dismissed, 
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A. S. Krishnamurthi, Appellant v. 
Revenue Divisional Cfficer, Saidapet, 
Chingleput District, Respondent. 


Appeals Nos. 203 and 414 of 1964, D/~ 


3-1-1970, from judgment and decree . ‘of 
Sub-J., Chingleput, D/- 13-11-1963. 


(A) Land Acquisition Act (1894),. 


S. 28 — Compensation for acquisition of 
property — Property not let out at time 
of acquisition — Valuation of property. 
on basis of rental system-is not proper. 


Where on or before the date of acqui-. 


sition, the property was not let out and 
was occupied by the owner it would be 
very difficult to find in the absence of 
evidence the market rent for the premises 
in question, when at the required time 
the property was not actually Jet out. 
As adoption of a monthly rental value 
on the basis of the prevailing rents after 
the date of notification would not be safe 
or proper, the property cannot be evalu- 
ated on the rental basis system. (Para 3) 


(B) Land Acquisition Act (1894), 
S. 28 — Interest on excess compensation 
— It is part of compensation awarded 
for deprivation of property and is woven 
in fabric of compensation. 

The word ‘interest’ in S. 28 denotes 
the additional yardstick to measure com- 
pensation awardable. It is not ‘interest 
on money’ as is popularly understood. 
This also is to be part and parcel of the 
award. It is an integral part of the com- 
pensation as it becomes merged in the 
award by force of statute or the impact 
of equity. Though Section 28 projects 
a discretion with the Court to award inte+ 
rest, it appears to be more or less manda~ 
tory, as it is now settled law to provide 
the same equitably as well, in lieu of the 
deprivation of the right to possession of 
the acquired property. The quality of 
the money paid under Section 28 is not 
strictly interest as understood. in the law 
Merchant but additional compensation 
estimated and measured in terms of inte- 
rest. Interest which ought to be provid- 
ed in the award or the deemed decree 
forms part of it and hence it is woven 
ïnto the fabric of compensation awardable 
under the Act and thus integrated with it. 

(Paras 10, 11) 


Interest, though named as such, truly 
constitutes a part of the compensation 
discerned for, which is attributable to the 
fact that the claimant has been kept out 
of his property for a length of time, 
namely, from date of taking possession to 
the date of deposit of the amount. AIR 
1969 Andh Pra 55 (FB) & AIR 1965 Guj 
212, Dissented. (Para 12) 
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(C) Land Acquisition Act (1894), 
Ss. 54 and 28 — Interest on excess com- 
pensation — Has to be specifically claim- 
ed and Court-fee paid thereon. 

- No provision for interest under Sec- 
tion 28 of the Act at the High Court level 
can be made in an appeal under Section . 
54 of the Land Acquisition Act unless 
such interest is asked for and claimed 
specifically in the memorandum of appeal, 
Rights vested in individuals whether sta- 
tutory, equitable or otherwise have to be 
agitated so as to obtain relief. Suo motu 
Courts are not expected to take cogni- 
zance of such rights in appeal, unless 
they are moved for the purpose. f 

(Para 14) 


Even when such a claim is made the 
Court is powerless to grant it, if the 
necessary court-fee under the Court-fees 
Act is not paid. (Para 15) 


Cases Referred: Chronological Paras 


{1969) AIR 1969 Andh Pra 55 {V 56) 


=JLR (1969) Andh Pra 508 (FB), 
Suryanarayana Rao v. Revenue 
Divisional. Officer, Guntur 

(1967) AIR 1967 SC 465 (V 54) = 
(1967) 1 SCR 489. Raghubans 
Narain Singh v. Uttar aa 


ovt. 
11985) AIR 1965 Guj 212 (V 2) a 
R (1964) Guj 975, Anandilal v. 
Taa epoca ‘Land Acquisition 


ffice 

1964) AIR 1954 Andh Pra 216 (V 51} 
= ILR (1964) Andh Pra 1265, 
Dodla Malliah v. State of Andhra 
Pradesh 

(1963) ATR 1963 SC 1171 (V 50) = 
(1963) 1 SCJ 578, National Insu- 
rance Co. Ltd. v. Life Insurance 
Corporation of India 

(1961) AIR 1961 SC 908 (V 48) = 
(1961) 3 SCR 676, Satinder Singh 
v. Umrao Singh Il. £3 

941) AIR io4t All 135 (V 28) = 
(1941) 9 ITR 9, Beharilal Bhargava 
v goran of ‘Income-tax, C. P, 


P. 

1956) ‘AIR 1936 Mad 199 (V 23) = 
ILR 59 Mad 433, Revenue Divi- 
sional Officer, Trichinopaly Ve 
Venkatarama Ayy ; 

1930) AIR 1930 Mad. 45 (V 17) = 
57 Mad LJ 357, Brahmanandam 
v. Secy. of State 

-(1929) AIR 1329 PC 163 (V 16) =i 
ILR 53 Bom 589, Vallabhdas 
a v. Development Officer, 

(1928) AIR 1928 PC 287 (V 15) = 
1928 AC 492, Inglewood Pulp and 
Paper Co. Ltd. v. New Brunswick — 
Electric Power Commission 

1926) AIR 1926 Mad 1016 (V 13) = 
51 Mad LJ 309, Subramania Aiyar 
v. Collector of Tanjore 
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(1925) AIR 1925 PC 91 (V 12) = 
Mad LJ 386, Narsingh Das v. ee 
of State for India in Council - IL 12 
(1910) 7 Mad LT 78 = 5 Ind Cas 744, 
Rangaswami aid vV. Collector 
of Coimbatore 
(1892) 1892 AC %13 = 61 LJ PC 50, 
< Connecticut Fire Insurance Co. v: 


_ Kavanagh . E2 


t1852) 3 HLO 565 =. 10 ER 222, 
. Birch v. Joy. w 


i V. V. Raghavan, for Appellant; The 
Govt. Pleader, for Respondent. 


(Appeal No. 203 of 1964) 


RAMAPRASADA RAO, J.:— G-12- 
1.969): For setting up the Industrial Estate, 
Guindy, certain plots of land on the out- 
skirts of the City but in Alandur Vilage 
were acquired by issuing a notificzcion 
- dated October 12, 1960 under Sec. 4(1} of 
the Land Acquisition Act. The appe_ant 
owns a built-up bungalow and the exent 
of the land owned by him and in a por- 
tion of which the superstructure is built 
ïs 14 cents or 2 grounds and 1080 sc ft. 
approximately. This is comprised in 
S. No. 32/2. The appellant in the court 
below claimed -that the property acqtcred 
should be evaluated on the rental besis, 
and even so in this Court he main-ains 
that on such basis he would be entizled 


to a compensation of Rs, 25,884-21, as. 


against Rs. 18,498-69 awarded by the 
Land Acquisition Officer and 


tion 18 of the Act, 


2. Two alternative content:ens, 
however, have been urged by the learned 
counsel for the appellant. Accordinz to 
the memo of valuation which rests toon 
the rental basis system, learned cotnsel 
‘would say that he would be entitled > a 
sum of Rs, 25,884-21. Pressing how=ver 
the alternative argument that even if the 
property were to be valued  differer-ly, 

namely, as land and the building thereon, 
the value of Rs, 1100/- per ground ačzpt- 
- ed by the Court below is inadequate. 


3. As regards the first contenon, 
we do not agree that this property shold 
be evaluated on the rental basis beczase 
on or before the date of acquisition, zhe 
property was not let out and was occuaied 
by the owner and it would be very =fi- 
cult to find in the absence of evidence 
the market rent for the premises in gæs- 
tion, when at the required time che 
property was not actually let out. 
jadoption of a monthly rental value on -he 
basis of the prevailing rents after the ‘te 
of notification would not be safe or 
4proper, we refrain from accepting he 
Jargument of the learned counsel for -he 
appellant that the property should be 
evaluated on the rental basis system, 
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confirmed. 
by the Court on reference under Sec- 
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4, There is however considerable 
force in the argument of Mr. V. V. Ragha- 
van, learned counsel for the appellant, 


_ that the land has been valued at a con- 


siderably low price. The lie of the land 
is just on the outskirts of the City. It is 
admitted that a road. only separates this 
property from the rest of the City. In 
fact, it formed part:of a colony known 
as Ganapathi- Nagar Colony which con-. 
sisted of plots acquired and 14 other plots 
on the other side of the road. 4 out of 
the 14 plots on the other side of the road. 
were acquired for the very same public 
purpose. but under a notification dated 
October 15. 1958. ‘The cases which were 
the subject-matter. of the said acquisi- 
tion proceedings ultimately ended by a 
decision of this Court in Appeals Nos. 600 
and 601 of 1961, in which a Division 
Bench of this Court was of the view that 
the market value of the land on the other 
side of the road would be Rs. 2,000/- per 
ground on October 15, 1958. Basing his 
claim on the value so fixed by this Court 
fn the appeals referred to above, learned 


- counsel would say that the value as fix- 


a by the court below is inadequate and 
ow. 


5. We have seen Ex. B-6, the topo- 
graphical sketch filed in these proceed- 
fings and we have no reasons to doubt 
that the property acquired is situated 
similarly and has almost all the privi- 
leges which the other four plots which 
were the subject-matter of Appeal Nos. 
600 and 601 of 1961 were enjoying. Thus 
considered there seems to be no reason 
at all to differentiate this plot of land 
from the plots therein referred to. But 
the learned Government Pleader referred 
to the data sales and-relied upon a sale 
deed Ex. B-2 February 14, 1958. This 
relates to a plot of land in Savari Street 
in Alandur Municipality. This is in the 
heart of Alandur Municipality. and is no- 
where near the City or its limits. We- 
are unable to accept the contention of the 
Jearned Government Pleader, which 
found favour with the Court below, that 

B-2 is and ought to be the sole guide 
for evaluation of the acquired land. On 
the other hand, we are bound to notice 
the value given by this Court to the plots 
of land just opposite to the plot acquired 
and which at. one time formed part of 
Ganapathi Nagar.. Mr. V. V. Raghavan 
would say that the price of ne land in 
this appeal ought to be more than that 
given to the plots in Appeal Nos. 600 and 
601 of 1961. The argument is hased on 
the passage of time as between 1958 to 
11960. We have already noticed that the 
notification under Section 401) in the 
earlier appeals was in 1958 and that In 
the instant case was In 1960. It should 


“however be noticed that the other plots 


accidentally but fortunately came within, 
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the City limits; but the plots now acquir- 
ed are branded as properties outside the 
City limits. Taking this into considera- 
tion and the other circumstances as loca- 
tion and environment, we grant a com- 
pensation of Rs. 2000/- per ground for the 
acquired land. The appellant . would be 
entitled to the 15 per cent solatium on 
the excess compensation awarded by this 
Judgment. 


6. The appeal. is allowed with 
proportionate costs. . 


(And Appeal No. 203 of 1964 along 
with Appeal No. 414 of 1964 coming on 
for hearing on Thursday the 18th day of 
December, 1969, Appeal No. 203/64 hav- 
ing been posted for being spoken to on 
this day on the letter of the Advocate 
dated 9-12-1969, the Court delivered the 
following judgment.) 


RAMAPRASADA RAO, J. :— 7-8. 
A. S. No. 414 of 1964 is an ap- 
peal directed against the order of the 
learned Subordinate Judge of Tiruchira- 
palli, who, in an interlocutory application 
before him, in a Land Acquisition case 
which was originally referred to Court 
under Section 18 of the Act, allowed inte- 
rest on the excess compensation granted, 
but in accordance with Section 28 of the 
Act. When the reference was disposed ot 
in the first-instance, the Court in its 
judgment fixed the compensation in the 
instant case at the rate of four annas per 
. square foot with solatium ete. He grant- 


ed three months time for deposit of the. 


excess. In the decree which followed, no 
interest was provided. The claimant 
(respondent) filed an application under 
Sections 141 and 152 of the Code of Civil 
Procedure read with Section 53 of the 
Land Acquisition Act. -The respondent’s 
case was that by a clerical error the pro- 
vision regarding interest was omitted in 
the decree and that as he was entitled to 
interest on the excess compensation from 
the date of taking possession to date of 
deposit, the Court may correct the error 
and grant the same bringing it in confor- 
mity with the judgment. The argument 
on behalf of the State was that the. use 
of the word ‘etc.’ has no significance and 
the Court by not expressly providing’ for 
interest, should be deemed to have refus- 
ed it. The lower Court did not accept 
the contention of the State and granted 
relief and ultimately awarded interest. 
As against this, this appeal has been pre- 
ferred. Before us the argument of the 
learned Government Pleader was that 
` the grant of interest being in the discre- 
tion of Court, the Judgment of the lower 
Court is wrong. Mr. K. S. Desikan, 
Jearned counsel for the respondent, con- 
tending contra, sustained the legality and 
_ bropriety of the order of the Court below. 


A.L R. 


Mr. V. V. Raghavan, at whose’ instance 
A. S. No. 203 of 1964 was set fer being 
spoken to, urged that interest is not part 
of the.compensation awarded in a 
acquisition case and therefore it has to 
be granted independently whether claim- 
ed or not and without being subject to 
the payment of Court-fee in accordance 
with the Madras Court-Fees° Act. -Inci- 
dentally we negatived such a claim for 
interest in A. S. No. 203 of 1964 since it 
was not claimed and no court-fee was 
paid for the relief. Many citations were 
made by the Bar. 


9. We shall examine the scope and 
nature of the entitlement for interest on 
the amount awarded either by the Land 
Acquisition Officer or the Court, as the 
case may be, in the course of the applica- 
tion and implementation of the machinery 
for compulsory acquisition as envisaged 
in the Land Acquisition Act (I of 1894) 
as amended in Madras. The Land Acqui- 
sition Act as any other similar enactment, 
brought into the anvil by legislative wis- 
dom. projects the police power or accord- 
ing to American Jurisprudence, the power 
of eminent domain of the State. Acquisi- 
tion or requisition is made for a public 
purpose or in an emergency. In either 
case, expropriation of property becomes 
necessary by force of public good. In 


‘such cases the owner is retrieved of his 


property by compulsion and is kept out 
of it in consideration of a substituted 
payment, which represents the real and 
fair market value of the property taken 
and the fair rent or income derived there- 
from. In acquisition, it is a permanent 
divestiture of rights in property; where- 
as in requisition it would be a temporary 
phase. In both events the owner is de- 
prived, either for ever or for a period 
from enjoying his property. Such depri- 
vation obviously ‘is compensable, unless 
otherwise unequivocally stated by the 
Legislature whose plenary authority to 
fix the formula of compensation has cer- 
tain broad advances and narrow outlets.. 
We are not concerned in this appeal with 
such issues. As in acquisition or requisi- 
tion, the rights over the properties in 
others are purchased and the intermedi- 
ary proprietorship removed in the name 
of public purpose, it follows that the 
vendor should be paid a willing price or 
compensation for such deprivation. Thus 
has been evolved the salutary rule of 
justice, equity and good conscience about 
the payment of interest on the compen- 
sation payable to the owner. This is in- 
tended as legitimate. panacea for the 
necessitous loss sustained by the owner 
who has lost the property permanently 
in acquisition or temporarily during re- 
quisition. As acquisition or requisition 
for a public purpose springs from the 
concept of a socialistic pattern of, society, 
it cannot be.a one-way traffic, and the 
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person deprived has got to be remm- 
pensed as well towards the fair and -eal 
income from which he has been tept 
away. Such is the force of the coasci- 
ence of Courts that notwithstanding the 
absence of a specific provision for inte- 
rest, Courts are prompted to grant it as 
for example in cases of a delayed pay- 
ment of rent in requisition, in exerzise 
of its equitable jurisdiction as the ght 
to retain possession has been taken aray. 
Under the Land Acquisition Act however 
there are specific provisions for the grant 
of interest under stated circumstanc=3. 


10. Before the provisions relating 
to interest in the Act are examined, the 
general scheme of the Act, in so far as 
it is relevant for purposes of this case, 
may be briefly noticed, Part II of the Act 
is -captioned as “acquisition”. The Colec- 
tor or the Land Acquisition Officer atter 


due enquiry in the prescribed marnser, 


makes an award whereby he grants the 
compensation to the person interested. 
Section 11 provides for such an enquiry 
and the award to be made shall inter alia 
. contain the compensation which in his 
opinion shall be allowed for the lan. in 
accordance. with Sections 23 and 24 of 
the Act. The Collector shall therez fer 


take possession of the land unless urder. 


Section 17, such possession was tezen 
before the passing of the award by in- 
voking the urgency provisions. Sectior 34 
which occurs in Part V regarding . tay- 
ment’ of compensation says:— 


“Payment of interest — When -he 
amount of such compensation is not paid 
or deposited on or before taking poss2s- 
sion of the land, the Collector shall cay 
the amount awarded with interest there- 
on at the rate of six per centum per 
annum from the time of so taking pos?2s- 
sion until it shall have been so paid or 
deposited.” 


Part II relates to reference to Court and 
procedure thereon. At the instance of the 
aggrieved party, a reference to Court 
under Section 18 can be made. A vzlid 
reference has to be enquired into by the 
- Court as if it is a normal legal proce=d- 
ing‘ and -thereafter the court shall pass 
its award which shall substitute the one 
already given by the Collector. Uncer 
Section 26 every award under this tert 
shall be in writing signed by the Juczge. 
What. is an award and what are its can- 
tents? The decree of Court on a ref=r- 
encé made to it under Section 18 of ne 


Act is primarily the award though îc- 
tionally it is called a decree and fhe 


statement of the grounds of such an aw=rd 
a judgment. Such a statutory fictim, 
treating the award as a decree within ‘he 
meaning of Section 2(2), C.P.C., has to de 


fully implemented and given effect to as - 


if-such a putative fact exists and there 
is no scope to boggle with one’s imagina- 
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tion, while interpreting such a deemed 
decree. This is so provided in Section 
26(2) of the Act. The award shall specify 
the amount awarded as prescribed in 
Section 23. together with the grounds for 
awarding such amounts.: This is treated 
as a judgment. This is contemplated .in 
Section 26(1) and (2) of the Act Sec- 
tion 27 thereto makes it incumbent upon 
the Court to state the costs payable by 
one party to the other, unless it, for 
valid reasons, fails to make a provision 
for the same. Thus costs awarded is 
made a part of the ‘award’. Section 28 
which ex facie vests a discretion in Court, 
provides for the payment of interest at 
4 per cent per annum (according to the 
Madras amendment), over the excess 
compensation awarded by Court for the 
delay in payment of the compensation. 
Section 28 reads: 


“Collector may be directed to pay 
interest on excess compensation: If the 
sum. which, in the opinion of the Court, 
the Collector ought to have awarded as 
compensation is in excess of the sum 
which the Collector did award as com- 
pensation, the award of the Court may 
direct that the Collector shall pay inte- 
rest on such excess at the rate of six per 
centum per annum from the date on 
which he took possession of the land to 
the date of payment of. such excess into 
Court.” 


The word “interest” here denotes 
the additional yardstick to measure 
compensation awardable. It is nct ‘inte- 
rest on money’ as is popularly under- 
stood. This also is to be part and parcel 
of the award. It isan integral part of 
the compensation as it becomes merged 
in the award by force of statute or the 
impact of equity. Though- Section 28 
projects a discretion with the Court to 
award interest, it appears to be more or 
less mandatory, as it is now settled law 
to provide the same equitably as well, in 
lieu of the deprivation of the right to 
possession of the acquired property. The 
quality of the money paid under Section 
28 is not strictly interest as understood 
in the law Merchant but additional com- 
pensation estimated and measured in 
terms of interest. We have alreedy re- 
ferred to Section 34 of the Act where- 
under the Collector is bound to award 
interest under certain circumstances stat- 
ed therein. We are not strictly concern- 
ed with such interest here. 


it. We shall now refer to the 
judicial procedure closely connected with 
the subject, as to the. scope, content and 
nature of such interest granted vis-a-vis 
the compensation awarded. In an early 
case reported in Rangaswami Chetty v. 
Collector of Coimbatore. (1910) 7 Mad LT 
78 a Division Bench of our Court was of 
the view that the claimant in a land ac~ 
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quisition case is entitled to interest as of 
right, although apparently he did not 
press for it in the lower Court. The 
Privy Council in Narsingh Das v. Secy. 
of State for india in Council, 48 Mad LJ 
386 = (AIR 1925 PC 91), while parting: 
with the case, observed that the appellant 
was “entitled to interest”, which was 
omitted to be provided by ‘the High 
Court. Though the above two precedents 
were noticed by the learned Judges in 
Subramania Aiyar v. Collector of Tan- 
fore, 51 Mad LJ 309 = (AIR 1926 Mad 
1019), they were not sure whether the 
Court is bound to award interest under 
Section 28 and felt that the matter was 
not free from doubt. After the latest 
pronouncement of the Supreme Court in 
Satinder Singh v. Umrao Singh. AIR 
1961 SC 908, National Insurance Co., Ltd. 
v. Life Insurance Corporation of India, 
(1963) 1 SCJ 578 = (AIR 1963 SC 1171) 
and Raghubans Narain Singh v. Govt. of 
Uttar Pradesh, ATR 1967 SC 465, the 
position is crystal clear and in our view, 
interest which ought to be provided in 
the award or the deemed decree forms 
part of it and hence it is woven into the 
fabric of compensation awardable under 
the Act and thus integrated with it. The 
two age-old rules approved by the 
Supreme Court and propounded originally 
by either the House of Lords or the Privy 
Council can be reproduced thus: 


(a) In a case where the State or the 
promoter, in an acquisition or requisition 
enters into possession without paying the 
just compensation, then interest is award- 
ed on the general rule of equity which 
reads: 

“The parties change characters, the 
property remains at law just where it 
was, the purchaser has the money in his 
pocket, and. the seller still has the estate 
vested in him; but they exchange charac- 
ters in a Court of Equity, the seller be- 
comes the owner of the money and the 
aera becomes the owner of. ‘the 

ate 


-——Vide Birch v. Joy. (1852) 3 HLC 565. 

(b) “But for all that, the owner is 
deprived of his property in this case as 
much as in the other, and the rule has 
long been accepted in the interpretation 
of statutes that they are not to be held 
to deprive individuals of property with- 
out compensation unless- the intention to 
do so is made quite clear. The right to 
receive interest takes the place of the 
sat to retain possession and is within 


“It would thus be noticed that. the 
claim for interest proceeds on the as- 
sumption that when the owner of im- 
movable property loses possession of it 
he is entitled to claim interest in place 
of the right to retain possession.”—vide 
Inglewood Pulp and Paper Co. Ltd. v. 


‘A. L R. 


New Brunswick Electric Power Commis- 
sion, 1928 AC 492: (AIR 1928 PC 287).” 


Thus the right to claim interest is an 
adjunct to the right to retain possession. 
Compensation is only the money equiva- 
lent of the total loss of the right to re- 
tain possession. The import of the word 
‘compensation’ is something that makes 
good a lack or something that equalises 
or makes things equivalent. This being 
the popular meaning of the word, and the 
same having been -understood in that 
light by established judicial precedents, 
interest which is also irretrievably a com- 
ponent of such an equaliser for the rights - 
divested in compulsory acquisition, it has 
a nexus to the word ‘compensation’ and 
is only. another phase of it. The Privy 

Council in 1928 AC 492 = (AIR 1928 Pe 
287), which stated the second of the rules. 
as above, has made it explicit that right 
to interest springs from the right to re- 
tain possession, for which deprivation 
compensation is awardable under the Act. 


12. In AIR 1967 SC 465 at p. 468 
the following two questions arose for 
consideration: 


“(1) Whether in the absence of a 
specific objection as to interest in the 
appellant’s cross-objections the High 
Court ought to have gone into that ques~ 
tion, and 

(2) Whether on a proper interpreta~ 
tion of Section 28 the Court has a discre~ 
tion to grant interest at a rate less than 
6 per cent.” 

The Supreme Court held that the award 
of interest under Section 28. of the Act 
raised a question of interpretation of that 
section and was therefore a question of 
law, which can be raised even for the 
first time in the Court of last resort. 
Reliance was placed upon following the 
statement of law by Lord Watson in Con- 
necticut Fire Insurance Co. v. Kavanagh, 
(1892) AC 473: 

. "When a question of law is raised for 
the first time in a Court of last resort 
upon the construction of.a document or 
upon facts either admitted or proved be- 
yond controversy, it is not only compe- 
tent þut expedient in the interests of 
justice to entertain the plea.” 


But it should be noted, however, tha 
the learned Judges of the Supreme Court 
were concerned with the main question 
whether the Court had a discretion to 
provide a rate per cent of interest other 
than that provided in the Land Acquisition 
Act. Negativing it, their Lordships said 
that where the Court exercises its discre- 
tion under Section:28 and grants inte- 
rest, the interest has to be at the rate 
prescribed. Even such a discretion in 
Section 28 has now been held to be only 


‘in form, but in substance it is a mandate. 


But it was not necessary for them to con- 
sider the import and content of the word 
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‘interest? in juxtaposition to ths word 
teompensation’. This was done in tte ear- 
lier Supreme Court cases cited above. 
Thus ‘interest’ is a species of compensa- 
tion, the genus of which is the substitute 
for the right to retain possession, from 
which again emanates the right to claim 
compensation and the right to cleim the 
statutory solatium, in the case of compul- 
sory acquisition. In fact, this is wzat the 
Privy Council did in 48 Mad LJ 386 = 
(AIR 1925 PC 91). In fact, intersst has 
been awarded by way of compensetion in 
cases which arose under the Land Acqui- 
sition Act. The Privy Council dic so in 
Vallabhdas Naranji v. Developmer: Ofi- 
cer, Bandra, (1929) ILR 53 Bom F89 = 
(AIR 1929 PC 163), Cornish and Warada~ 
chariar, JJ. in Revenue Divisional Officer, 
Trichinopoly v. Venkatarama Ayyac, ILR 
59 Mad 433 = (AIR 1936 Mad 199; quot- 
fing with approval the principle in (1928) 
AC 492 = (AIR 1928 PC 287), otserved 
that the right to receive interesi takes 
the place of the right to retain possession 
and that the right to award interest by 
way of compensation is well fcunded. 
They placed ‘interest’ on a par wit: com- 
pensation. A question arose in the Alla- 
habad High Court whether interesi paid 
fn land acquisition proceedings is asses- 
sable income exigible to incorm-tax. 
After elaborately considering the English 
precedents; a Division Bench of the Alla~ 
habad High Court in Behari Lal _Bhar~ 
gava v. Commr. of Income-tax, C. =. and 
Ù. P., (1941) 9 ITR 9 at p. 23 = (AIF. 1941 
All 135 at p. 140) held: ` od 
“o... . it follows that iccerest 
awarded under Section 28 of the Land 
Acquisition Act is in the nature of com~ 
pensation for the loss of the late owner's 
right to retain possession of the prxverty 
acquired. In other words, it is damages 
assessed in terms of interest for Icss of 
possession of property upto the da‘s of 
receipt of its consideration.” i 
Our conclusion is that interest, - tzough 
named as such, truly constitutes a part 
of the compensation discerned for, hich 
is attributable to the fact that the —aim~ 
ant has been kept out of his property for 
a length of time, namely, from de of 
taking possession to the date of depcsit of 
the amount. l i 
13. But the learned counsel for 
the claimant strenuously contended that 
interest is not part of compensatior: and 
that it should be granted whether chim- 
ed or not and whether’ court-fee on such 
a claim is paid or not. In Suryanarzyana 
Rao v. Revenue Divisional Officer, Gun- 
tur, AIR 1969 Andh Pra 55 (FB), the 
learned Judges relied on the dicta of 
Bhagwati, J., in Anandilal v. Addl. Spe- 
cial Land Acquisition Officer, AIR 1965 
Guj 212 and differed from the rato of 
Its Court in Dodla Malliah v. Sta of 
Andhra Pradesh, AIR 1964 Andh Pra 216. 
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In AIR 1964 Andh Pra 216 a Division 
Bench consisting of Satyanarayana Raju 
and Venkatesam, JJ., observed; 


“The appellants also claim 15 per 

cent statutory solatium besides the com~ 
pensation amount. It was laid down in 
Brahmanandam v. Secretary of State, 
AIR 1930 Mad 45, that where a person 
being dissatisfied with the amount of 
compensation awarded to him under Sec 
tion 18, Land Acquisition Act, wants to 
appeal, insisting in case of his success 
that not only the excess market value 
but also 15 per cent. of the same should 
be decreed in his favour, he must pay 
court-fees not only on the excess market 
value, but also on 15 per cent thereon. 
It is also needless to point out that since. 
the appellants are claiming interest on 
that amount, they are bound to pay 
court-fee on that amount as well.” 
As a matter of fact, in AIR 1930 Mad 46 
= 57 Mad LJ 357 it was held that solati- 
um granted by an independent provision 
of the Land Acquisition Act forms part 
of compensation, and is therefore to be 
treated as part of the amount awarded 
by Court. But the Full Bench in AIR 
1969 Andh Pra 55 (FB) considered the 
later part of the above excerpt as obiter 
and observed that they were not called 
upon to decide in that case whether sola- 
tium is part of compensation or not, With 
the utmost respect to the learned Judges 
who decided the Full Bench case, we are 
unable to be persuaded to hold a similar 
view. If according to our High Court, 
solatium is indeed part of compensation 
and stems out of it, then it reasonably 
follows that interest, though provided in 
Section 28 of the Act, which is yet again 
an advantage which slopes down from 
such compensation, is also an integral 
part of it. As already discussed in full, 
such interest is awarded in lieu of the 
deprivation of the right to retain posses- 
sion of the acquired property and in this 
view, interest gets impregnated with com- 
pensation. In fact, Gajendragadkar, J., 
in AIR 1961 SC 908 categorically says: 

“It would thus be noticed that the 
claim for interest proceeds on the assump- 
tion that when the owner of immovable 
property loses possession of it, he is en- 
titled to claim interest in place of right 
to retain possession.” 


The underlining is ours, | Compensation 
under Section 23 also springs from such 
a right, which is lost due to compulsory 
acquisition. Both are in the same plane 
and similarly placed. Again the learned 
Judges of the Andhra Pradesh High 
Court in deciding AIR 1969 Andh Pra 55 
(FB) as also the Division Bench who de~ 
cided AIR 1965 Guj 212-did not consider 
the import of Section 28 of the Act which 
makes the interest granted as part of the 
award, This apart, if once it is irrefut- 
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able that the right to receive interest is 
in substitution of the right to retain pos- 
session, then we are unable, with respect, 
to agree with Bhagwati, J., in AIR 1965 
Guj 212, when he -concludes that interest 
claimed on the, amount of compensation 
does not form “part of compensation, for, 
in our view, compensation also is paid 
in lieu of possession being taken by com- 
pulsory acquisition. Title in the acquired 
land passes to the Government not by 
any overt act of parties, but because of 
- the statutory prescription in Section 16 
which provides: 

“When the Collector has made - 
award under Section 11, he may take 
possession of the land, which shall there- 
upon. vest absolutely in the Government 
free from all encumbrances”. 

Again in both AIR 1965 Guj 212 and AIR 
1969 Andh Pra 55 (FB) the, question 
whether solatium granted in acquisition 
proceedings forms part of compensation 
or not was left open.. Our High Court 
has taken the view, nearly 30 to 40 years 
ago, that solatium and interest granted in 
acquisition proceedings are part of com- 
pensation. Interest being yet another 
spark from the fire of compensation, : we 
are bound to hold that interest is part of 
compensation awarded by the Court in 
proceedings under Section 18 of the Act. 

14. The further questions are 
whether such interest should be intel 
whether claimed by the interested per- 
son or not; and whether even if claimed 
this Court is bound to grant it notwith- 
standing the non-payment of. Court-fee 
thereon in accordance with law. Accord- 
ing to the Supreme Court in AIR 1967 
SC 465 the grant of interest under Sec- 
tion 28 of the Act raises a question ` of 
law and it can be considered by: the High 
Court even when the referred Court has 
not granted the same. In that case the 
Supreme Court reviewed the question 


and granted interest although the High ae 


Court did not provide for it. In all the 
cases including the one before the Andhra 
Pradesh High Court in the Full Bench 
case, a claim for interest was however 
made. Rights vested in individuals whe- 
ther statutory, equitable or otherwise 
have ‘to be agitated so as to obtain relief. 
Suo motu Courts are not expected to 
take cognizance of such rights in appeal, 
unless they are moved for the purpose. 
In our view, no provision for interest 
under Section 28 of the Act at the High 
Court level can be made in an appeal 
under Section 54 of the Land Acquisition 
Act unless such interest is asked for and 
claimed specifically in the memorandum 
of appeal. 

15. Even when such a claim is 
made, is the Court powerless to grant 
it. if the necessary court-fee under the 
Court-Fees Act is not paid? The poser, 


in our view, has to be answered in the 
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afirmative, An appeal shall lie in any 
proceeding under the Act to the High 
Court from the award or part of the 
award of the referred Court. A further 
appeal against the decree of the High 
Court is provided to the Supreme Court. 
Such appeals are subject to the provisions 
of the Code of Civil Procedure. We have 
already expressed that such awards are 
deemed to be decrees within the meaning . 
of Section 2(2) of the Code. Section 51 
of the Madras Court-Fees and Suits Va- 
luation Act, 1955, runs as follows: 


“The fee payable under this Act on 
a memorandum of appeal against an order 
relating to compensation under any Act 
for the time being in force for the acqui- 
sition of property for public purposes 
shall be computed on the antente. be- 


tween the amount awarded and the 
amount claimed by the appellant.” 
Thus Court-fee is payable between the 


amount claimed and the amount award- 
ed. If the appellant in a land acquisition 
appeal intends to claim interest on the 
excess compensation, he should ask for it 
and pay court-fee thereon. Further, as 
interest forms part of compensation, the}, 
payment of Court-fees as prescribed is 
absolutely necessary. A litigant cannot! 
escape the burden of Court-fee by omit- 
ting to ask for a relief, to which he might 
ultimately .be entitled to. This would be 
evasion and ought not to be encouraged. 
Explanation (3) to Section 52 of the 
Court-fees Act, which applies to the gene- 
rality of appeals filed against decrees and, 
judgments of Courts also lends support 
to the view that the claim for interest 
being part of compensation and compen- 
sation being the subject-matter of the 
appeal, shall suffer court-fee as prescrib-| - 
ed, and in the same manner as the main 
claim for compensation. Ananthakrishna 
Aiyar, J., in AIR 1980 Mad 45 = 57 Mad 
LJ 357 held: 
“An appellant whose lands were ac- 
quired under the Land Acquisition Act 
but who, being dissatisfied with the 
amount of compensation awarded to him 
by the Court on a reference made to it 
under S. 18 of the Act, appeals to the 
High Court, is bound to include in the 
valuation of his appeal the amount of 15 
per cent of the excess market value and 
pay court-fee thereon.” 
In land acquisition cases, solatium is a 
creature of statute; even so in those cases 
interest is the panacea granted by law and 
tempered by equity. Both the subjects 
are to be equally treated and thus under- 
stood, both claims. ought to be included 
in the valuation of the appeal and court- 
fee has to be paid on each of the counts. 
16. In A. S. No. 414 of 1964 the 
further question is whether the order of 
the Court below is wrong. In our view 
it is not. The learned Subordinate Judge 
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rightly held that the award of imterest 
was accidentally omitted in the jJecree 
and that such a decree has to be corrected. 
The use of the word ‘etc.’ is not -xithout 
significance. There has been an omission 
which has been relieved by the lower 
court exercising jurisdiction undo Sec- 
tion 152, C.P.C. This is not a case where 
Section 34, C.P.C. applies. We <ze in- 
clined to agree with the learned Sabordi- 
nate Judge. As interest is part ci com- 
pensation, it cannot be rightly vnittled 
down on technical grounds. The appeal 
is dismissed. There will be no o-der as 
to costs. : 
17. . In the view expressed by us 
fn the main appeal, no further orders are 
necessary in A. S. No. 203 of 1964. which 
has been heard by us in Court woh the 
appeal for convenience. 
Order accor<ingly. 


AIR 1971 MADRAS 243 (V 58 C 40) 
ISMAIL, J. i 
T. E. Mohammed Shareef, Pe-itioner 
v. The Superintendent (Wakfs), C=2ntral 
Zone and others, Respondents. 
ro Petn. No. 2204 of 1968, E/~ 3-1- 


Wakf Act (1954), S. 15 — Po-er to 
interfere with possession and wm =:mage- 
ment of wakf properties by mttavalli 
not having been conferred on Wakf{ Board 
wae the Act cannot be exercised -y the 

oard. 


Thus the Wakf Board canno; issue 
notice to the tenants of wakf property 
not to pay rent to the mutavalli zut to 
pay. it to the Board on the grounc that 
action to remove the mutavalli was being 
taken or on the ground that he hai fail- 
ed to submit accounts to the Bo:=z-:d or 
failed to pay contribution to the Bcerd. 

(Paras € & 6) 


Cases Referred: Chronological Paras 
(1968) W. P. No. 972 of 1961. D/- 
19-11-1968 (Mad), Mohammad 
Latif Sahib v. Madras State Wak? - 
Board by its Secretary 3 


M. Kalyanasundaram, for Petizioner; 
M. A. Satar Sayeed and S. B. Mac, for 
Respondents. 

ORDER:— According to the aver- 
ments contained in the affidavit, the peti- 
tioner herein, is the Mutavalli of te in- 
stitution known as Kuppatheruvu Palli- 
vasal in Thanjavur. According to him, 
the property covered by T. S. No. 33-C 
is the only property belonging >e the 
Wakf and the properties covered by T. S. 
Nos. 33/2 to 33/15 are his private proper- 
ties. The further case of the petioner 
is that some persons inimically disposed 
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towards him moved the Wakf Board in 
W. A. 41 of 1962 for the framing of «4 
scheme and removal of the petitioner 
from the office of Mutavalli on the grounc 
of mismanagement ‘and on the ground 
that the petitioner was claiming adverse 
to the interests of the wakf. The affida- 
vit further states that the Board was not 
Satisfied with the general allegations of 
mismanagement against the petitioner. 
but found one instance of alienation of 
the trust property as improper and on 
that basis removed the petitioner from 
the office of mutavalli. At the same time, 
the Board, in- regard to the. properties 
covered by T. S. 33/2 to 33/15, did not 
decide the question as to whether they 
are the wakf properties or the private 
properties belonging to the petitioner, in 
view of the amendment introduced to 
Section 27 of the Wakf Act, 1954, provid- 
ing for the settlement of the dispute by 
a civil Court. The petitioner states that 
he filed W. P. 1603 of 1965 challenging 
the decision of the Wakf Board removing 
him from mutavalliship on various 
grounds and this court allowed the said 
writ petition on a short ground that there 
was not enough quorum for the Board 
to pass the order and thus set aside the 
order of removal. . . 

After the order was quashed, the 
matter was heard again by the Wakf 
Board and the Board by its order dated 
9th April 1967, which was communicated 
to the petitioner by the secretary, in- 
formed the petitioner that the Board was 
not going into the merits of the case and 
it dismissed the petition filed before it, 
directing the petitioners therein to file a 
fresh petition, if advised. After this, a 
second petition, based on the same alle- 
gations, is said to have been filed by the 
Action Committee and the petitioner has 
filed his counter. The affidavit proceeds 
to state that the said petition has not yet 
come up for hearing and the matter is 
still pending before the Wakf Board in 
Petition No. 25 of 1967 and at the time 
the present writ petition was filed on the 
file of this court, the said petition was 
posted to 28th July 1968. Though interim 
orders had been prayed for on the peti- 
tion before the Board, the Board has not 
passed any interim orders in the matter 
and the petitioner has not yet been heard 
at all. It is under these circumstances, 
the Superintendent of Wakis, camping at 
Thanjavur, on 28th May 1968, sent the 
following notice to the tenants of the pro- 
perties in question: 

“The lands and buildings located in 
T. S. 33/2 to 33/15 in Gandhiji Road, 
Thanjavur, and T. S. 1598/1 and 1598/2 
in Cutchery road, Thanjavur and the 
house bearing door No. 15 in Sivaraji 
Nagar stand registered in the name of 


the Jumma Masjid (Kuppatherupallivasal) 


and Thiru T. E, Mohammed Sharif Saheb 
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of Thanjavur who was entrusted to col- 
lect rents etc., of the shops in the capa- 
city of the mutavalli 
has failed to submit proper accounts and 
pay the contribution amount due to the 
Board for the past ten years and thus 
contravened séveral provisions’ of the 
Wakf Act of 1954. Action is being taken 
to remove him from the Mutavalliship. 


In the meantime you one of the ten- 
ants of the wakf properties are hereby 
requested not to pay the rent to.the said 
T. E. Mohammed Sharif: from the date of 
this notice and to deposit rent in the 
name of the secretary to the Special Ofi- 
cer for Wakfs, Madras through one of the 
banks or through the ‘Wakf Inspector 
Thanjavur failing which, please note that 
appropriate legal proceedings i be 
taken against you to vacate you from the 
said premises.through due process of law. 
You will also be held liable for costs and 
mesne profits from the date of your pos- 
session.” fo ee oe aS 

2. It. is after. the issue of this 
notice, the petitioner has come to this 
court with a prayer for the issue of a 
writ of Mandamus forbearing the first 
respondent herein, namely, the Superin- 
tendent (Wakfs) Central Zone, Khalif 
Mahal, ‘Tiruchirapalli, from interfering 


with the petitioner’s possession of the- 


property in S. Nos. T, S. 33/2 to 33/15 
and other properties belonging to Kuppa- 


theru Pallivasal in pursuance of the said 


notice, 

3. No counter-affidavifé has been 
filed in this case and hence for the limit- 
ed purpose of the prayer in this writ 
petition, I must proceed on the basis that 
the averments contained in the. affidavit 
filed in support of. the writ petition are 
correct. Consequently the question for 
determination is whether the first res- 
pondent had any jurisdiction to issue the 
notice on 28th.May 1968. Needless for 
me to point out that the said notice defi- 
nitély interferes with the ` petitioners 
management of the properties in ques- 
tion. Therefore, the point for considera~ 
tion is whether such an interference is 
authorised by the statutory provisions 


concerned. The Superintendent of Wakfs - 


as such is not contemplated by the Wakfs 
Act, 1954 (Central Act 29 of 1954). There 
is nothing to show whether the Waki 


Board or the Special Officer of Wakdfs. 


had authorised the Superintendent to 
issue such a notice. It is admitted that 
the Superintendent is functioning -only 
as an officer of the Wakf Board. If so, 
the immediate question that arises is, 
whether, as an officer of the Wakf Board, 
the Superintendent has got any power 
or jurisdiction to issue this notice. 

I am of the opinion that the Superin< 
tendent of Wakfs has no power whatever 
to issue any such notice, Further, even 


of Jumma Masjid. 


ALR. 


the Wakf Board will have no jurisdic. 
tion whatever to issue any such notice 
The Wakf Board being a creature of the 
statute, its powers and jurisdiction havel. 
to be traced within the four corners of 
the statute and there is no provision 
whatever in the Wakfs Act conferring 
power on the Wakf Board to issue a notice 
of the type with which we are concern- 
ed. As I have already pointed out, the 
effect of this notice is to interfere with 
the management of the properties in 
question by the petitioner herein. ‘The 


notice referred to already mentions that 


action is being taken to remove the peti- 
tioner from the Mutavalliship and the 
petitioner had not paid contribution .to 
the Wakf Board and had failed to submit 
proper accounts to the Wakf{-Board. In 
my view, the Board has no jurisdiction 
to interfere with the administration. of 
the properties by the petitioner on the 
ground that he has failed to submit pro- 
per accounts and also failed to pay the 
contributions; nor is the Board justified 
in interfering with the said administra- 
tion on the ground that action is being 
taken to remove him from mutavalliship, 


The Wakfs Act was passed to provide 
for the better administration and super- 
vision of wakfs and only with that object 
in view, the Wakf Board was constituted, 
However, it is unfortunate that necessary 
provisions have not been made in the 
statute to make. this power of supervision 
effective, as far as the Wakfs are con~ 
cerned, It is only because of this Sriniva- - 
san J. in his judgment D/- 19-11-1968 in 
W. P. No. 972 of 1961 (Mad)—M. Moham- 
med Latif Sahib v. Madras State Walt 
Board by its Secretary—after elaborately 


. Surveying the provisions of the Walcfs Act 


came. to the conclusion that the Board 
had no jurisdiction to give a direction- of 
this nature, In that ` particular case, a 
Person was appointed to collect the rents 
and deposit the same into the office of the 
Wakf Board. The order passed by the 
Board was— ` > . : 


“In the circumstances mentioned in 
the petition, the petitioner jis authorised 
to collect the rents from the tenants and 
pay into the Wakf Board office once a 
month after deducting collection charges 
of Rs. 30 a month and a further sum of 


- Rs. 15 for a part time clerk to maintain 


the accounts.” ` . 

The petitioner referred to in the extract 
was the. perscn who moved the Board 
against the Mutavalli. When the muta- 
valli filed the writ petition challenging 
this order of the Wakf Board, Srinivasan 
J. came to the conclusion that the Board 
had no jurisdiction whatever to pass that 
order. The learned Judge pointed out 
that the order definitely interfered with 
the possession and management of the 
wakf properties by the Mutavalli and 


a 
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there was no provision. whatever in th2 
statute to authorise the Wakf Board 7 
issue such a direction. _ 

4, It may also be seen that with 
reference to the case in hand, there arə 
sorresponding provisions in the Madrzs 
Hindu Religious and. Charitable Endow- 
ments Act 1959 (Madras Act 22 of 1959} 
Section 53 of that Act confers a powe? 
on the appropriate authority to suspen, 
remove or dismiss a trustee. Sub-secticu 
(4) of Section 53 of that Act confers a 
power on the appropriate authority =o 
pass interim orders. That sub-secticz: 
is— . 

“Pending the disposal of the charges. 

framed against the trustee, the appro- 
priate authority may place the truste: 
under suspension and appoint a fit persa 
to discharge the duties and perform tk: 
functions of the trustee.” 
Similarly, Section 64 of that Act confer: 
a power on the Deputy Commissioner tz 
settle schemes. Sub-section (4) of thai 
section provides— 

“Pending the settlement of a schem: 
for an institution, the Deputy Commis- 
sioner may appoint a fit person to*per- 
form all or any of the functions of ths 
trustee thereof and define-his powers ani 
duties,” 

Such provisions are not to be found ihn 
the Wakfs Act, 1954. It is eminently 3 
matter fit for the legislative attention ani 
action, so that in order to give full effec: 


to the object with which the Wakfs Ac: 


1954, was enacted, necessary provisions 
can be introduced. In view of the ab- 
sence of such provisions in the Act alone, 
Srinivasan J. came to the conclusion— 

“It is the peculiar position of a waki 
that gives the mutavalli rights which are: 
not available to the trustee of any other 
charitable or religious institution. D 
would be noticed that even in cases where 
a mutavalli had been convicted by a cri- 
minal court, for the offences mentionec 
in S. 41, or even for criminal breach oi 
trust, such conviction does: not automati- 
cally entail his removal from office. His 
removal has yet to be supported by a 
majority of not less than three-fourths 
of the members of the Board, - Even his 
failure to perform the duties enjoined 
upon him by the. Wakf Board does not 
entail his removal, as is seen from Sec- 
tion 61 of the Act. It is the curnulative 
affect of all of these provisions that has 
to be considered in deciding whether the 
Board has in the instant case acted with- 
in its jurisdiction.” 

5. Mutavalli is in no better posi- 
“on than a trustee, particularly with re- 
ference to a public wakf. He is really a 
nanager or a superintendent of the insti- 
ution and independent of any personal 
sight he may have under the terms of 
he wakf, as a Mutavalli, he has no better 
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right or secure position than any other 
trustee of any public charitable or reli- 
gious institution. It is because of the 
absence of the necessary provisions and 
the existence of certain other provisions 
in the Act. Srinivasan J. had to come to 
the conclusions to which he came, in the 
writ petition mentioned above, even 
though the position and status of a muta- 
valli of a public wakf do not materially 
and basically differ -from those of the 
trustee of any public charitable or reli- 
gious institution. 

6. However desirable it may be 
for the Legislature to make necessary 
provisions in this behalf, as far as the 
present case is concerned. I do not have 
the slightest doubt that neither the Wakf 
Board nor the Superintendent of Wakfs 
has any jurisdiction under the provisions 
of the Act, as it now stands, to issue the 
notice in question, either on the ground 
that action to remove the petitioner from 
the office of mutavalli is being taken or 
on the ground that the petitioner has 
failed to submit his accounts to the Waki 
Board or failed to pay the contribution! 
to the Wak? Board. 


„T. | Under these circumstances, the 
writ petition has necessarily to be allowed 
and it is accordingly allowed. There will 
be no order as to costs. l f 

: ; Petition allowed. 
\ 
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K. VEERASWAMI, C. J. AND 
MAHARAJAN, J. 


T. P. Sundaralingam, Appellant v. 





-The State of Madras and others, Respon- 


dents. 5 


Writ Appeals Nos. .443 of 1968, 196, 
307, 309. and 387 of 1969, D/- 5-12-1969. 


. (A) Rice Milling Industry (Regula- 
tion) Act (1958), Preamble — Expediency 
and purpose of Act. 


Act is regulatory with respect to 
running rice mills and operates as 
a preventive against opening new 
rice mills except. to the extent war- 
ranted by necessity to ensure adequate 
supply of rice. Even this exception is 
subject to considerations specified, not all 
of which directly relate to necessity. Be- 
sides necessity, grant of permit is further 
conditioned by facts brought out by in- 
vestigation In prescribed manner and cir- 


; e i to which due regard must be 


ad. l . (Para 3) 
The purpose of the Act is not to 
protect monopolies in rice milling indus- 
try in any locality by preventing compe- 
tition. Therefore, if after giving due 
regard to the fact that paddy available în 
a locality was just sufficient for existing 
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mills, a permit is granted on the view 
that it was necessary to do so in order to 
secure adequate supply of rice, such a 
grant of permit is not liable to be quash- 
ed. Availability is not necessarily related 
to paddy produca in the particular loca- 

ity. W. P. No. 185 of 1968 ete, D/- 10- 
10-1968 (Mad), Reversed. (Para 3) 


(B) Rice Milling Industry (Regula- 
tion) Act (1958), S. 5(4) — “Due regard” 
— Does not mean conclusion to be drawn 
from it — It means attention to circum- 
stances in balancing consideration for 
grant — Such balancing is subject to ap- 
peal but not to writ petition. AIR 1970 
Mad 136 (FB), Rel. on. (Para 3) 

(C) Interpretation of Statutes — Ob- 
jects and reasons of Statute — Though 
irrelevant for construction of provisions, 
can be legitimately used for ascertaining 
object which the legislature had in mind. 
AIR 1969 SC 530, Rel. on. (Para 4) 


(D) Rice Milling Industry -(Regula- 
tion) Act (1958), S. 2 — Declaration as to 
expediency that Union should take rice- 
milling industry under control — Validity 
of, forming foundation for Parliament's 
competence to assume control of rice- 

in dustry, can be examined by 
High Court in writ petition — Declara- 
tion is not subjective opinion of. Parlia- 
ment not open to scrutiny by courts. 
(1924) 68 aor Ed 841, Rel. on. (Para 6) 


(E) Words and Phrases.— ‘Manufae- 
tare’ — Means transformation into diffe- 
rent commodity — Production of rice 
from paddy through rice-mill is manufac- 
ture. AIR 1963 SC 791 & AIR 1968 SC 
922 & AIR 1957 Pat 184 & AIR 1959 Ker 


200 & AIR 1956 SC 676 & AIR 1957 Mad- 


755 & AIR 1969 Ker 154 (FB), Rel. on. 


(Para 1) 

(F) Rice Milling | Tnd 
tion) Act (1958), Preamble — “Indus- 
try” — Interpretations of. 

The word “industry” when not occur- 
ring in any statute but in legislative en- 
tries must be construed in as wide a 
sense as may be possible. _ (Para 11) 

(G) Constitution of India, Schedule 
Vi. List I, Entry 52 and List If, Entry 24 
— These entries are interrelated — Al- 
though all industries fall within Entry 
24 of List II and State Legislature i is com- 
petent to make laws in respect of them 
that entry is subject to ae 52 of List 
I — Rice Milling is an industry which 
involves manufacturing in it — Though 


Entry 24 of List H would include rice- . 


milling industry such industry can well 
be the subject of Entry 52 of List I — 
The Rice Milling Industry (Regulation) 
Act is, therefore, not beyond the compe- 
tence of Parliament. (Para 11) 

GH) Rice Milling Industry (Regula- 
tion) Act (1958), S. 5 — Grant of permit 
for new mili expressly on ground that 
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grantees had incurred expenditure in 
construction and machinery for establish- 
ment of rice mill — Ground held not 
relevant — W. P. No. 185 of 1968, D/- 10- 
10-1968 a, Affirmed, ire 5A and 12) 

() Rice Mng Industr (Regula- 
tion) Act (1958), S. 5 (4) (b) ‘Locality’ 
cannot be equated toa panchayat area or 
3 -miles radius — It should be so constru- 
ed as to include area which is souchi to 
þe served by proposed rice-mill. P. 
No. 185 of 1968, D/- 10-10-1968. (Madly, 
Reversed. (Para: 13) 

(3), Constitution of India, Art. 226 — 
Rule nisi — When can be issued. 

When an order has been made by 
Government rejecting an application for 
a permit for a new rice mill, but later it 
changes. its mind on a further application 
and grants the permit without mentioning 
fresh justifying grounds, the High Court 
in such a case will have to issue a rule 
nisi to satisfy itself that the grant was 
(Para 14) 

(K) Constitution of India, Art. 226 — 
Who may apply under-— Person interest- 
ed — Grant of permit for starting new 
rice mill — Existing rice mill owner has 
locus standi to challenge the fresh permit. 
WwW. P. No. 185 of 1968, D/- 10-10-1968 
(Mad), Reversed; AIR 1970 Mad 136 (FB), 

‘(Para 14) 

mL) Rice Milling Industry (Regula- 
tion) Act (1958); Ss. 5(4) (a) and (b) — 
Grant of permit for new mill — Refusal 
of — Grounds for. 

The view, that no fresh permit can 
be granted if the number of rice mills 
operating in the locality was more than 
sufficient to mill the paddy available in 
the locality, is not correct. W. P. No. 185 
of 1968 ete., D/~ 10-10-1968 (Mad), Re- 
versed. (Para 15) 
Cases Referred : Chronological Paras 
(1970) AIR 1970 Mad 136 (V 57) = 

1969-2 Mad LJ 79 (FB), Lakshmi- 
narayenan v. Maruthappa Nainar 
(1969) ATR 1969-SC 530 (V 56) = 
1969-2 SCJ 181 = °1969 Lab IC 
854. Sanghvi Jeevraj Ghewar 
Chand v. Secy., Madras Chillies, 
Grains and Kirana Merchants’ 
Workers’ Union 4 
(1969) AIR 1969 Ker 154 (V 56) = 
ILR (1968) 2 Ker 422 (FB), K. C. 
Pazhanimala v. State -of Kerala 11 
(1968) AIR 1968 SC 922 (V 55) = 
(1968) 3 SCR 21, i 
Sugar Mills Ltd. v. Union of India 8 
(1963) AIR 1963 SC 791 (V 50) = ' 
(1963) Supp 1 SCR 586, Union of 
India v. Delhi Cloth and General 


3, 14 


Mills 8 
(1959) ATR 1959 Ker 200 (V 46) = 

1959 Cri LJ 717, State v. Madho- 

garia 10, 11 
(1957) AIR 1957 Mad 755 (V 44) = 

(1957) 1 Mad LJ 155, In re A. M. 

Chinniah “as id 
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(1957) ATR 1957 Pat 184 (V 44) = 

ILR 35 Pat 660, State of Bihar v. : 

Chrestain Mica Industries Ltd. 9 
(1956) AIR 1956 SC 676 (V 43) = 

1956 SCR 393, Tika Ramji v. State 

of Uttar Pradesh 
(1924) 68 Law Ed 841 = 264 US 543, 

Chastleton Corporation v. -Sin- 

clair 

R. Gopalaswami Iyengar and M Sct 

nivasan, for Appellant; Govt. Pleader ani 
K. Doraiswami, for Respondents. 


K. VEERASWAMHI, C. J.:— The Coa 
stitutional validity of the Rice Millirz 
Industry (Regulation) Act 1958 is que: 
tioned in the batch of appeals by diffz- 
rent appellants against orders of Sing- 
Judges quashing grant by Government Č 
permits in four of them to establish nev 
rice mills, and dismissal of a petition bo 
quash a similar grant. Some of the az 
pellants are existing rice mill owners iR 
certain rural areas who opposed the gram 


of further permits, mainly on the grourd’ 


of prevailing milling capacity, and inad-- 
quacy of paddy in the locality, for fu~- 
ther permits. 

In one or two cases their contentic:: 
was that in making the grants, Goverr- 
ment had been influenced by irrelevar: 
considerations like the grantee having al- 
ready incurred heavy expenditure in cor- 
struction, and in the process of establisk- 
ment of machinery. In one case, yel. 
another ground was that Government we: 
in error in equating ‘locality’ for the pur- 
pose of Section 5(4) to either a three mil: 
radius, or a Panchayat area. Thes: 
grounds were upheld. 

In a few cases, Government havin3 
earlier refused permits. on the ground ci 
inadequacy of paddy in the locality, sub- 
sequently on being moved therefor, 


granted them notwithstanding that ther 


had been since no change in the availabi- 
lity of paddy. The grants have been 
quashed on ground of arbitrariness. Tr 
order to consider in the proper perspec- 
tive the merits of all these matters, 
true scope and effect of the Act and the 
Rules framed thereunder, particularly ol 
Section 5, should be examined. 


2. The Act was passed to regulate 
the Rice Milling Industry in the interests 
of the general public, and came into ope- 
ration from April 22, 1959. There is = 
statutory declaraton that it was expedi- 
ent in the public interest that the Unior 
should take under its control the rice 
milling industry. The regulation is by 
prohibition of establishment of a new rice 
mill and carrying on rice milling opera- 
tion without relative licence, or permit. 
Permit for establishment of a rice mill 
is by application, and is granted-if the 
Government is of opinion that it is neces- 
sary to do so for ensuring adequate sup- 
ply of rice. Grant of such a permit be- 
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ing made subject to the provisions of 
sub-section (4) of Section 5, Government, 
before granting it, is required to cause a 
full and complete investigation to be 
made in the prescribed manner, in res- 
pect of the application, and is enjoined 
to have due regard to— 

a. the number of rice mills operating 
in the locality; 

b. the availability of paddy in the 
locality; 

- c. the availability of power and water 
supply for the rice mill in respect of 
which a permit is applied for; 

d. whether the rice mill in respect of 
which a permit is applied for will be of 
the huller type, sheller type or combined 
sheller-huller type; 

e. whether the functioning of the rice 
mill in respect of which a permit is ap- 
plied for would cause substantial unem- 
ployment in the locality; 

£ such other particulars as may be 
prescribed. 


In exercise of the power to prescribe the 

procedure in making investigation, and 

of the enabling rule-making power under 

Section 22, the Rice Milling Industry 

(Regulation and Licensing) Rules 1959 

have been made. Rule 3(1) requires an 

application for a permit to be in Form I.. 
It shows the particulars to be filled in, 

including the approximate milling capa- 

city per diem of 8 hours, the place of 

location sought. A new sub-rule (I-A). 
introduced in 1960 says that an applica- 

tion should be made fcr a new rice mill 

before taking steps for its establishment, 

like acquisition of land, commencement 

of construction, and ‘placing order for 

whole or any part of the plant and machi- 

nery required for the rice mill. Sub-rule- 
(2) explains that the investigation under 

Section 5(4) should be made with a view 

to ascertaining whether the grant of the 

permit is necessary for- ensuring adequate 

supply of rice, and requires that such in- 

vestigation should also relate to ascertain- 

ment of information regarding— 


a. the effect that the operation of the 
new or the defunct rice. mill may have on 
the local economy; 

b. the pattern of trade and com- 
merce in rice in the locality; 

c. the reasons for the stoppage of 
operation in the case of a defunct rice 


d. the necessity or otherwise for an 
addition to the productive capacity of the 
existing rice mills in the locality; . 

e. whether hand-powunding industry 
in the locality is already well organised, 
and whether the establishment of a new. 
rice mill is likely to affect adversely that 
industry. 

If in the light of such investigation and 
after having due regard to the matters 
mentioned in Section 5(4), and the said 
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rule, Government is satisfied that it is 
necessary to grant the permit for ensur-~ 
fing adequate supply of rice, it will make 
it. A separate licence is, however, Te- 
quired to be taken for carrying on rice 
mill operation under. Section 8(2). In 
passing, we may notice that a person 
aggrieved by the decision of the Officer 
under Section 6 is given a right of appeal 
within a specified time, fo the appellant’s 
authority nominated for the purpose. 
Severe penalties have been prescribed for 
violation of the restrictive provisions of 
the Act. . The State Government, under 
delegation from the Central Government, 
enforces the provisions of the Act and 
the rules made thereunder. Certain am~ 
endments were made in 1968 to Sections 
_ 5 and 6, as well as certain other sections, 
which, for the purpose of these appeals, 
do not appear to be material. 


3. The Madras Rice Mills Licens- 


o ing Order 1955 which has superseded the 


earlier order of 1954, was made in exer~ 
cise of the powers conferred by Section 3 
of the Madras Essential Articles Control 
and Requisitioning - (Temporary .. Powers) 
Act 1949. The scope of the order. was 
more limited than the now current Rice 
Milling Industry (Regulation) Act 1958. 
. Milling or hulling of paddy, or subjecting 
rice or paddy to any processing by power- 
driven machinery should not be carried 
on except under and in. accordance with 
the terms and conditions of a licence-issu- 
ed. In granting or refusing. licence, the 
licensing authority was. to bė. guided. by 
such general orders as the State Govern- 
ment ‘might, from time to time, issue to 
him in that behalf. 

The present Act goes further, and 


provides for licences for establishment ` 


of -rice mills, as well as for operating 
them, and lays down guidelines, both as 
to the necessity for grant of licences, and 
as to ‘considerations - to which due regard 
must be had, 
licences for establishment of rice. mills. 
- Contravention of any of the provisions 
of the 1955 order. or of the conditions 
of the licence issued thereunder, entailed 


cancellation of the licence, in addition to 


any other penalty. The order also cor- 
tained provisions requiring licensees to 
maintain accounts and making returns of 
stocks, receipts, production, ‘deliveries 
and balance of paddy and rice for ‘each 
‘month. The Commissioner of Civil Sup- 
plies, or the District Collector was autho- 
rised to enter and to inspect any premises 
in which they have reason to believe that 
milling, or other processing of rice was 
taking place. and the licensees were ob- 
liged to comply with the directions given 
by the Collector, in regard to repairs or 
adjustments to the machinery, or in re- 
gard to the milling, re-milling or other 
processing of rice or in regard to the 
working hours of the rice mill 


in granting or refusing. 
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In respect of these matters, more 
stringent provisions with additional 
powers are found. in the beat Act. 
While the Act is clearly regulatory, inas- 
much as it controls establishment and 
running of rice mills as an industry, the 
regulation takes the shape of prevention 
of new rice mills except to the extent 
warranted by necessity to ensure ade- 
quate- supply of rice, and even this ex- 
ception is made subject to the other con- 
siderations specified, not all of which 
directly relate to such necessity. The 
necessity notwithstanding, which i not 
confined to, any area or locality, 
actual grant of permit i fur- 
ther conditioned by the facts brought 
out by investigation in the pres- 
cribed manner on an application for pèr- 
mit, and the circumstances to which due 
regard must be had. The investigation 
to be made will have a two-fold purpose: 

1. to ascertain particulars which show 
that grant of permit is necessary to en- 
sure adequate supply of rice; and ` 

. 2. to gather facts relating to the con~ 
sideration to which regard must be had 
under Section 3(4) and Rule 3(2). 


Rice supply may be adequate in a loca« 

lity which may be hand-pound entirely, 
No permit for a new rice mill can in that 
case normally be granted. Even so, if 
necessity to ensure adequate supply of 
rice elsewhere is found, and there is 
enough paddy available in the locality. to 
go round for a new, or an additional rice 
mill there, a permit therefor may well be 
justified: I£, on the other hand, although, 
such necessity exists there is no paddy 
available in 'X’ locality, for which a per- 
mit is applied for,- but available from a 
neighbouring locality ‘Y’ from which it 
could conveniently for purposes of mill- 
ing, be transported to X’ locality which 
has power for running a rice mill unlike 
at. “Y’, there is nothing in Section 5 or 
the Rules which forbids grant of permit 
for establishment of a rice mill at ‘X’. 
The number: of rice mills operating in the 


` Iocality, and the availability of paddy in 


such locality, should of course, receive 
due consideration.: But we do not think 
that this simply means that if the paddy 
available in the locality is just sufficient, 
or insufficient. to keep going the existing 
rice mills in the locality, that by itself 
must be decisive against grant of further 
permits. Availability is not the same as 
adequacy or surplus. The mention in 
Section 5(4) in juxtaposition of the num- 
ber of rice mills and the availability of 
paddy in a locality, does not necessarily, 
in‘our opinion, contemplate sufficiency 


“of paddy for existing rice mills, and a 


new one for which permit is sought. The 
contingency that a new rice mill may 
bring down the income of the existing 
rice mills in a locality, or render them, 
unremunerative, as a ground in its 
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. justifying refusal of a permit dc=s not 
_ appear to us to be in the contemplation 
of Section 5. The purpose of the Act, 
or Section 5 is not, as we are inclined 
to think, to protect monopolies im rice 
milling industry in any locality by pres 
venting competition and renderir= them 
remunerative. Even Rule 3(2) (a. speaks 
of the effect that the operation o- a new 


‘or a defunct rice mill may have on the- In 


local economy, not the economy’o: a par- 
ticular existing rice mill, but ecopsmy in 
general in the locality having rezard to 
the pattern of trade and commerce in rice 
in such locality. The number 21 


locality have a bearing on productive 
capacity in the context of necessfy for 
ensuring adequate supply of rice, not 
necessarily .in.such locality. If, there~ 
fore, after giving due regard to the fact 
that paddy available in a locality is just 
sufficient to go round ; ills 
a permit is granted on the view tFat it is 
necessary to do so in order to secure. ade- 
quate supply of rice, we do noz think 
that such a grant is liable to be q-ashed, 
“The grant of permit in that case is not 
- necessarily inconsistent with the require~- 
ment, having -due regard to the num-« 
ber of rice mills operated in the I:cality, 
and the availability of paddy in the loca< 
lity. Just as availability, as we said, is 
not the same as sufficiency of raddy, 
availability is not necessarily related to 
paddy produced in the locality. At that 
is meant by the expression ‘due regard 
In Section 5(4) is that the licensing autho~ 
rity must pay proper attention--p the 
. several circumstances mentioned be the 
sub-section in balancing the  corsidera- 
tions for grant, or refusal of a termit, 
that is to say, in balancing the fazcs and 
circumstances to form an opinion “at in 
order to ensure adequate supply 28 rice, 


- {it is necessary to grant the permit Whe-. 


ther there has been such a balancing by 
the licensing authority is subject fo an 
appeal by the aggrieved person. TE will 
include. as held. by Lakshminarzyanan 
v. Maruthappa Nainar, (1969) 2 Mad LJ 
79 = (AIR 1970 Mad 136 FB) an exist- 
ing rice mill operator. in a localitv. But 
it is not open to review by this Court 
under Article 226 of the Constitu-ton as 
such in.an appeaL Weighing the crcum- 
stances is an appellate function, anc. what 
the Court under Article 226 is concerned 
‘with, is not to approach the matter as an 
appellate Court’ but to scrutinise b see 
whether relevant circumstances have been 
ignored, or irrelevant matters have influ- 
enced the grant, or refusal of the Licence, 
and whether the power has been exer- 
a in a given case arbitrarily, or mala 


4. In one of the petitions dizosed 
of by Alagiriswami.. J., the learned J 1dge, 
mejected the contention that. the Act was 


rica: 
millis and the availability of paddy in a. 


the existinz mills, 
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really intended to protect the hand-pound~ 
ing -indusry, and not to protect the inte- 


` rests of any rice mill owners, and, there- 


fore, if the Government: chose to grant 
permit for the establishment of a new 
rice mill, notwithstanding the fact thet 
enough paddy was not available in the 
locality, it cannot be said to disclose any 
error apparent on the face of the record, 
doing so, he observed: 

“I am afraid this contention -is con- 


trary to the provision of Section 5(4) of 


the Act. Two of the circumstances for 
which due regard shall be had are the 
number of rice mills operating in the loca- 
lity, and the availability of paddy in tha 
locality. It is not merely ‘regard’ but ‘dua 
regard’ that the statute enjoins. It is 
obvious that if due regard is had-to the 
availability of paddy in the locality and 
the number of rice mills operating in the 
locality, no fresh permit could be granted 
if the number of rice mills operating in 
the locality is more than. sufficient to mill 
the paddy available in the locality. Other- 
wise, those two provisions lose all their 
meaning.” - y 

With respect, we are not able to concur 
in this view. We have already dealt 
with the effect of the requirement to 
have due regard to the number of rice 
mills operating in the locality, and the 
availability of paddy in’ the locality. We 
may add that by the provision to have 
due regard to certain facts, it does not 
Teasonably follow.from it that it necessa- 
rily implies also the conclusion to ‘be 
drawn from it. Due’ regard. does not 
mean that the decision must be in one 
way unless circumstances suggest arbi- 
trariness. Also the number of -rice’ mills 
operating and the availability of paddy 
in a locality.are not the only circum~ 
stances to which due regard must be had 
in disposing of an application for a per- 
mit. Clause -{e) of Section: 5(4) men- 
tions another circumstance as’ to whether 


. the functioning ‘of the rice mill in res- 
-Pect of which a permit is applied for, 
would cause substantial unemployment in 


the locality. This- circumstance -does not 
appear to be related to the number of 
rice -mills, and the availability of paddy 
in a locality. A new rice mill is likely 
to create employment rather than cause 
unemployment, substantial- or otherwise. 
‘Unemployment’ should in the context 
refer not to rice mill industry, but seems 
to have reference to hand-pounding in- 
dustry. As a matter of fact, rule 3 (2) 
directs -the ‘investigation to find 
whether the:hand pounding industry in 
the locality is already well organised, and 
whether the establishment of a new rice 
mill is likely to affect adversely that in- 
dustry. It is.true, the objects and reasons 
of a statute are irrelevant to interpreta- 
tion, or construction of its provisions. But 
as the Supreme Court observed in Sanghi 
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|Jeevraj Ghewar Chand v. Secy., Madras 
Chillies, Grains and Kirana Merchants 


Workers Union, (1969) 2 SCJ 181 = (AIR ` 


1969 SC 530) they can also be “legitimate 
ly used for ascertaining the object which 
the Legislature had in mind, though not 
for construing the-Act.” The statement of 
objects and reasons for the Act is this: 


“Tt is necessary, in the general in- 


terest to regulate the working of rice mills 


in such a manner that while, on the one 
hand, the hand-pounding industry gets 


reasonable facilities for development and- 


employment is . provided for the rural 
population, on’ the other, requisite facili- 
ties, for. conversion of paddy into rice are 
not curtailed, particularly at a time when 
efforts are being made to increase appre- 
ciably the production of paddy in the 
country. With this object in view. it is 
considered that: the working. of rice mills 
be regulated by the issue of licences, and 
the setting. up of new rice mills, or the 
expansion of the existing rice mills, be 
prohibited without the specific permission 
of the Government. The bill aims at the 
achievement of thėse 
to provide for certain other matters con- 
per with the functioning of the rice 


The two-fold object of the regulation is 
to encourage hand-pounding industry, 
and provide employment for rural popu- 
_ lation, and at the same time to see that 
requisite facilities for conversion of 
paddy into rice are not curtailed. -The 
unemployment the Legislature had in 
mind, in enacting Section 5(4) is, there~ 
fore. the unemployment of the rural 
population with reference to hand-pound- 
ing industry, and on this matter bears 
the number of rice mills operating and the 
availability of paddy.in a locality. It is 
this interrelation’ and bearing which 
also underlies Rule 3(2) (e) as to whether 
hand-pounding industry -.in' the locality 
is already well organised, and whether 


the establishment of a new rice mill is. 
likely to affect adversely that industry.. 
The effect of a new rice mill on the exist~. 
ing rice mill, as a ground . for refusal of 


a permit is not to be found in Section 5 
(4). Not only due regard: must be had to 
the number of rice mills operating and 
the availability of paddy in the locality, 
but also to the other considerations men- 


tioned in clauses (a) to (e) -of-Rule 3(2).. 


It is one thing to say that due regard 
must be had to the number of rice mills 
operating in a locality, and availability 
of paddy in the locality. But it is quite 
another, that if there is only just sufficient 
paddy to go round the existing mills ope- 
- {rating in the locality, to refuse a further 
permit. If the licensing authority has 
applied its mind fairly end reasonably to 
the number of rice mills operating in the 
Yocality, and the availability of paddy in 


objectives as also. 


“incurred. 
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the locality along with other circumstan- 
ces if any, mentioned in Section 5(4} and: 
Rule 3(2) and brought out by the investi- 
gation, and decides to grant a permit, it 
does not call for quashing on the ground 
that the paddy is just sufficient, or in- 
sufficient for the existing rice mills, 

5. There has been controversy 
before us as to what is meant by locality 
mentioned in Section 5(4). The Board of 
Revenue had-issuéed departmental instruc- 
tions in 1961 to the following effect: 

“An arithmetical or geometrical three 


.miles radius till now taken for the pur- 


pose of assessing the need for a rice mill 


‘in the area gives scope for confusion and 


arbitrariness. The locality taken into 
account should in future include all 
whole revenue villages any portion of 
which is within e miles (as the crow 
flies) from the natham where it is pro- 


-posed to set up the rice mill.” 


This was revised by G: O. Ms. Na. 184 
(Food and Agriculture) dated November 
8, 1965, which directed that: 

“In future for the assessment of 
paddy production in a particular locality, 
the cultivation statistics from the village 
account for the normal year immediately 
preceding the year in which the propo- 
sal on the application is to be submitted 
should be adopted and that the Pancha- 
yat area where the new rice mill is pro- 
posed to be established be treated as loca- 
lity for this purpose.” 

Sadasivam ` J.. in W. P. No. 4464 of 1968 
was of the view: 


“Hence the fact that there is no rice 
mill in Mela Tiruchendur Panchayat is 
no ground for granting a permit to the 
first respondent as the word ‘locality’ 
used in the several clauses of Section 5(4) 
of the Act cannot be equated to a Pan- 
chayat area. Clause (b) of Section 5(4) 
of the Act referring to the availability of 
paddy in the locality clearly gives an 
indication that the word locality should 
be so construed as to include the area 
which is sought to be served by the pro- 
posed rice mill” 


We are in agreement with this view. 
5-A. In one or two petitions out of 
which the respective appeals arise, it has 







cant had before or after his 
. expenditure i 
and purchase of machinery for establish- 


permit, ‘and on that ground, 

of grant have been quashed. 
that this view is correct. Section 8(1) is 
clear that no person shall, after the com- 
mencement of this Act, establish any new 
rice mill except under and in accordance 
with a permit granted under S, 5. Sub- 


Hi 
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section (2) of Section 8, in contrast with 
sub-section (1) speaks of a licence to 
carry on rice milling operatior. The 
establishment of a rice mill consists of 
various steps of construction, and pur- 
chase and installation in whole or part of 
the machinery for setting up fte rice 
mill The prohibition under Section 8(1) 
covers such steps. Apart from that, 
Rule 3(1) (a) also says that an aplica- 
tion for a permit shall be made before 
taking any of the steps, namely, acquir- 
ing land for setting up the rice mill, 
commencing construction of any part of 
the building wherein the rice mii is in- 
tended to be installed, and placinz order 
for the whole or any part of the plant 
and machinery required for the riz mill. 
Clearly, therefore. that expenditur= has 
been incurred will not in itself be a 
fround relevant to the grant of permit. 


6. That takes us to the cwestion 
of the alleged invalidity of the Act. The 
contention is that the Act is incompetent 
for the Parliament to make it, as it is not 
within the ambit of Entry 52 of List 1 
of the Seventh Schedule to the Constitu- 
tion. It is said that rice milling is by no 
means manufacture, and is, therefore, not 
an industry, the control of which can by 
declaration be assumed ‘by Parliarent as 


being expedient in the public irterest. 


I£ the assumption, that rice mi-tng is 
not manufacture, and is, therefore, not 
an industry, is well-founded, the ceclara- 
tion to the contrary by the Parliament in 
Section 2 of the Act that it is expedient 
in the public interest that the Union 
should take under its control the rice 
milling industry cannot be conzusive, 
and the truth and validity of such a de- 
claration forming the foundation for the 
Parliaments competence to assume con- 
trol of the rice milling industry can be 
examined by this Court. The Geclara- 
tion is not the subjective opinion 2f the 
Parliament, not open to scrutiny by 
Courts. As held by Chastleton Cozpora- 
tion v. Sinclair, (1924) 68 Law EA 841. 
“A court is not at liberty to sbat its 
eyes to an obvious mistake wher the 
validity of a law to control rents cepends 
upon the truth of what is declared in it.” 
We shall, therefore, proceed to csnsider 
whether the declaration in Sectior. 2 of 
the Act can be supported. 


7. Entry 24 of List II is “Indus- 
tries” subject to the provisions of Entries 
7 and 52. Entry 52 of List I covers in- 
dustries, the control of which by the 
Union is declared by Parliament by law 
to be expedient In the public in-erest. 
Trade and commerce within the State 
subject to the provisions of Entry 33 of 
List IN is in Entry 26 of List II. Enry 33 
of List ITI relates to trade and commerce, 
in, and the production, supply and distri- 
bution of— 
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a. the products of any industry where 
the control of such industry by the Union 


is declared by Parliament by law to be 


expedient in the public interest, and im- 
ported goods of the same kind as such 
products; 

b. foodstuffs, including edible oï- 
seeds and oils; and 
certain other articles. The interrelation 
to these articles is obvious. All indus- 
tries fall within Entry 24 of List IT. 
The State Legislature is exclusively com- 
petent to make laws in respect of indus- 
tries. But inasmuch as the entry is 
subject to Entry 52 of List I, where Par- 
liament by law declares that it is expedi- 
ent in the public interest for the Union 
to control any specified industry, the 
Parliament will have the entire power to 
make any law in respect of such control- 
led industry. and correspondingly the 
State Legislature under Entry 24 will 
cease to have competence to make laws in 
respect of the controlled industry. Where 
trade and commerce are within the ex- 
clusive sphere of State Legislature under | 
Entry 26 and where it relates to products 


` of any controlled industry both Parlia- 


ment and the State Legislature will have 
concurrent power to legislate in respect 
of it. If rice milling is not an industry, 
in the sense that no manufacturing is in- 
volved in it, then notwithstanding : the 
declaration in Section 2 of the Act it will 
be ultra vires the powers of the Parlia- 
ment, unless it can be supported, as it is 
sought to be, in the alternative as a lav 
relating to trade and commerce in, and 
the production, supply and distribution 
of foodstuffs under Entry 33(b) of List 
IH. We do not think that this alternative, 
on the view we take, is necessary. What 
is an industry? It is too wide a term, 
and will include a` variety of things 
Tika Ramji v. State of Uttar Pradesh, 
AIR 1956 SC 676 observes: ` 

“Industry in the wide sense of the 
term would be capable of comprising 
three different aspects: 

1. raw materials which are an inte- 
gral part of the industrial process, 

2. the process of manufacture or pro- 
duction, and 

3. the distribution of the products of 
the industry. 
“The raw materials would be goods which 
woe be icomprised in Entry 27 of List 

The a oiceea of manufacture or pro- 
quia would be comprised in Entry 24 
of List Il, except where the industry 
was a controlled industry when it would 
fall within Entry 52 of List I and the 
products of the industry would also be 
comprised in Entry 27 of List 2 except 
where they were the products of the con- 
trolled industries when they would fal 
within Entry 33 of List 3.” 
So, the process of manufacture or pro- 
duction will be within Entry 24 of List II 
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unless it is a case of controlled industries 


within the ambit of Entry 52 of List I; 


and it will-not be within the ambit of 
Entry 52 of List I, if what is declared by 
the Parliament as controlled industry, 
does not involve a process of manufac 


ture or production. 

$, Union of India v. Delhi Cloth 
and General Mills, ‘ ATR 1963 se 791 
pointed out: 

“The word ‘manufacture’ used as a 


verb is generally understood to mean as 


“bringing into existence a new substance 
‘and does not mean merely’ to produce 
some change in a substance, ` however 
migo in consequence the change may 
e 

and proceeded to quote: the following 
passage from the Permanent Edition . of 
Words and Phrases, Vol 26, from an 
American Judgment: 


“Manufacture implies a change, but 
every change is not manufacture and yet 
every change of an article is the result 
of treatment, labour and manipulation. 
But something more - is. necessary and 
there must be transformation, a new and 
different -article must emerge having - a 
distinctive name, character or use.’ 
S. B. Sugar Mills Ltd. v. Union of India, 


AIR 1968 SC 922 which was concerned 


with the Central Excises and Salt Act, 
“manufacture” 
just quoted. 


9. State of Bihar v. Chrestain 
Mica Industries Ltd., AIR 1957 Pat 184 
in construing the word ‘manufacture’ in 
Section 2(g), (c) and (d), observed: . 

"To ‘manufacture’ in this context 
must mean ‘to bring into being Something: 
in a form in which it will be capable of 
being sold or supplies in the course of 
business’. The essential point is that 
something i is brought into existence which 
is different from that originally existing, 

în the sense that the thing produced is 
öy itself a commercia] commodity and is 
capable as such of being sold or supplied.” 

10. State v. Madhogaria, AIR 
1959 Ker 200 with reference to the Facto- 
ries Act decided. that cutting and drying 


adopted the meaning of 


. arecanut and garbing of pepper was a` 


manufacturing ‘process. - The definition‘ 
of manufacturing process in Section 2(k) 
of that Act is that any process for mak- 
ing, altering, repairing, crnamenting, fini- 
shing, packing, oiling, washing, cleaning, 
breaking up, demolishing or otherwise 
treating or adapting any article or sub- 
stance with a view to its use, sale, trans- 
port, delivery or disposal.” . The Magis- 
trate who had initially ‘dealt with the 
matter was of opinion that to constitute 
a manufacture, there must. be:a trans- 
formation, and that mere labour bestow- 
ed on an article, even if the labour Is 
applied through machinery ‘would nof 
make it a manufacture ies it had pro- 
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gressed so far that transformation ensued 
and the article became commercially 
known as another and different article 


‘from that from which it gained its exist- 


ence, The Kerala High Court was not 
prepared to accept that in the context of 
the statutory provision, any such trans- 
formation was necessary in order to con= 
stitute manufacturing process. 


11, In in re, A. M. ‘Chinniah, 
(1957) 1 Mad LJ 155 = (AIR 1957 Mad 
755) Ramaswami J. dealing with the same 
definition in the Factories Act, was ins. 
clined to think: ` 
- “To sum up, to constitute a manufac< 
ture there must be a transformation.” 
The learned Judge would seem to. accep? 
the view of the Magistrate whose order. 
went up before the Kerala High Court in 
AIR 1959 Ker 200. It may be seen from 
these decided cases that ‘manufacture’ is 
a term-which has to be understood for 
its scope in the particular context. But 
they: suggest by and large, that manufac- 
ture’ means such transformation that 
brings about a new and different article 
with a distinctive name and character for 
use. The contention for invalidating the 
Act here is that in the process of rice 


milling, there is'no such transformation, 


as paddy is rice with husk, and that re- 
moving of the husk does not bring about 
such a‘ change or transformation as to 
make it a manufacturing process. We 
are unable to accept this contention. 


‘K.-C. Pazhanimala : v., State of Kerala, 
AIR 1969 Ker 154 (FB) specifically dealt 


with this question, though in a different 
context, and held: 


“To constitute- manufacture there 


- must be a transformation of that article 


into- another article which is commercially 
different from the one which was con- 
verted. The essence of manufacture is 
the change of one object to another for 
the purpose of making it marketable. In 
market rice is a different commodity 
from paddy and therefore when there is 
a conversion cf paddy into rice through 
rice mills there is either production of 
rice or manufacture of rice from paddy." 
We sharé ‘this view, apart from this, we . 
are not construing the word ‘industry’ as- 

occurring in any statute, but in the legis- 
lative Entries of Power, and as such, the 
word must be construed in as wide a 
sense as may be possible, We have no 
doubt, that Entry 24 of List II would un- 
doubtedly include Rice Milling Industry, 
and it follows that such Rice Milling In- 
dustry can well be the subject of legisla- 
tion under Entry 52 of List I. We can 
find no force in the. contention that the 
Rice Milling Industry (Regulation) Act is 
beyond the competence of Parliament 
under Entry 52 of List L i 


12. On our views expressed above, 
Writ Appeals Nos, 307 and 309 of 1969] 


1971 
should fail. The grant of permits in 
these cases were expressly.on the grocad 
}that the grantees had incurred expendi- 
ture in construction and machinery for 
establishment of rice mills, That, as we 
said, is not a relevant ground, and the 
grants were rightly quashed. The appeals 
are T issed with costs. i 

1969; the grant was quashed on the gromad 


ithat ‘locality’ in Section 5(4) could- pot - 


be equated to a panchayat, We have =c- 
cepted this view. Accordingly this aprzal 
is also dismissed with’ costs. ` 

14. In Writ Appeal No, 445 of 
1968 one of the grounds for dismissing’ 
the Writ Petition in limine was that he 
petitioner who was an existing rice mill 
owner had no locus. standi to challergze 
a fresh permit. That ground cannot be 
sustained in view of (1969) 2 Mad LJ 79 
‘= (AIR 1970 Mad 136 FB). The otter 
ground for dismissal was that the learned 


Judge accepted the statement of the D2- - 


puty Secretary that there was sufficient 
paddy. to run two rice mills. Althorzh 


that by itself is not. determinative of the. 


validity of the grant, we do not J 
that the order of dismissal of the Wut 
Petition calls for interference. When =n 
order has been made by Government ze- 
jecting an application for a permit.for a 
mew rice mill, but later it changes is 
mind on a further application, and grarcs 
the permit ` 
justifying ground, this Court in such a 


case will have to issue a rule nisi to. 


satisfy itself that the grant was in zə- 
cor 
sworn to by the Deputy Secretary to 
Government shows that Government bad 
due regard to the number of rice m-s 
operating, and the availability of padły 
in the locality as well as the position cf 
hand-pounding ‘industry in the area, 
That the grant was mala fide has alzo 
been denied by the Deputy ‘Secretary, zs 
well as the Minister concerned who tco 
has filed his counter-affidavit. There 5s 
no: reason for not accepting their stat= 


ment. But in considering the question £ 


availability of paddy in the locality, t 
Deputy Secretary says in his affidavit 
that “a' Panchayat area alone has to 72 
reckoned as ‘locality’ for the- purpose zf 
paddy calculation.” We have’ not z> 
cepted this view as to ‘locality’ in Se= 
tion 5(4) of the Act. On this limited 


ground, the grant has to be quashed ard- 


the Writ Appeal is allowed with costs. 

15. In Writ Appeal No. 387 2x32 
1969 which is directed against the quash- 
ing of the grant, the learned Judge pro- 
ceeded on the view that-no fresh perm 
could be granted if the number of rice 
mills operating in the locality was moze 
than sufficient to mill the paddy available 
in the locality. This view of Section 5(3 
(a) and (b) does not, as we have sad 


S. N. P. Nadar-v. = P, T, Charity 


In Writ Appeal No. 196 of . 


without `. mentioning fresh. 


dance with law. The còunter-afûñdavit_ 
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earlier, commend itself to us for the rea- 
Sons indicated by us; - f ; 
The appeal is, therefore, alowed with 
costs, and the result of this would be 
that the writ petition would stand dismiss- 
ed, but with no costs, Counsel’s fee Rs, 
100/- in each of these cases. 
- = S Appeal allowed, 
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“RAMAKRISHNAN AND 
. RAMANUJAM, JJ. 
S. N.. Pachamuthu Nadar, Appellant 
v. Tillaiyadi Pillayar Temple Charity and 


„another, Respondents. 


Appeal No. 241 of 1961, 
1970, from decree of Sub-J., 
nam, in O. 8. No. 3 of 19861 __ 

(A) Hindu Law — Religious and 
Charitable endowments — Provisions of 
Hindu Law relating to secular gifts are 
not applicable when dedication is to idol. 

A dedication to an idol is really a de- 
dication to the deity who is ever present 
and ever existent the idol being no more 
‘than the visible image through which the 
deity is supposed specially to manifest 
itself by reason of- the ceremony of con- 
secration. Thus by dedication to a temple 
which has yet to be built for a deity as 


D/- 30-1- 
Nagapatti- 


indicated in deed of trust and for ser- ` 


vices to be performed in the temple, the 
bequest is not rendered invalid merely on 
the ground that there is direction in the 
ceed to erect the temple at particular 
place and to perform certain religious and 
charitable services in connection with 
taat temple. - (1910) ILR 37 Cal 128, Rel. 
on; AIR 1932 Mad 470, Distinguished. 
l Sn -. (Paras 10, 11) 
_ (B) Civil P. C. (1908), S. 9 — Madras 
Hindu Religious and Charitable Endow- 
ments ‘Act (19 of 1951), S. 92 — Suit not 
teerely for declaration ‘that plaint sche- 
dule properties are vested in- trust but. 
also for recovery of possession of proper- 
ties of. trust from alienee who is a strang- 
er to. trust — Investigation of trust 
character of. properties only incidental to 
main relief of recovery of possession — 
Suit in Civil Court for relief of such kind 
is not barred — AIR 1967 SC 781, Rel. on.. 
Case law diseussed. ~~ (Para 13) 


(C) Limitation ‘Act (1908), ‘Art. 134(b) 
= Suit for recovery of properties belong- 
irg to a Mindu Religious Endowment 
transferred to a third party — Art. 134(b) 
attracted — Suit can be filed within 12 
years from date of death or removal of 
alienating manager, - =.= (Paras 6, 15) 

(D) Madras Hindu Religious and 
Charitable Endowments Act (19 of 1951), 
S. 20 — Person appointed as interim 
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trustee to recover trust properties in pos- 
session of stranger — Suit by interim 
trustee for recovery of suit properties — 
Relief can be 
(Civil P. C. (1908), O. 7, R. 4) 

Under Section 20 the Commissioner 
has general superintendence and control 
over religious endowments and such 
superintendence ard control will include 
the power to pass any orders which may 
be deemed necessary to ensure that the 
endowments are properly administered 
and their income duly appropriated for 
purposes for which they were founded. 
Where in case of a neglected trust and 
its properties being misappropriated by 
stranger the High Court directed the 
Commissioner to take proper steps- for 
recovery of the properties ` of the. trust 
and in pursuance of that direction and 
by virtue of power under S. 20 a person 
was appointed interim trustee to take 
action to recover suit properties and look 
after the management, in suit filed by him 
for recovery of properties the relief could 
be granted in his favour. (Para 17) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 781 v a 

(1967) 1 SCR 280, Sr. V. L. N. S- 

Temple v. Pattabhirami £3 
(1966) AIR 1966 SC 859 (V 53) = 

(1966) 3 SCR 120, Srinivasa v. 

Ramaswamy - 15 
(1966) AIR 1966 Andh Pra 197 : 

(V 53) = ILR (1966) Andh Pra 

718, K. Venkataramana v. Sri -` 

Rama Mandiram -B4 
(1957) AIR 1957 Andh Pra 498 

(V 44) = 1956 Andh WR 200, -. 

Satyanarayana v. T. Nagiah a3 
(1948) S. A. No. 1396 of 1948 (Mad), 

-Choolah Puthiyapurail ‘Kunhali’ 

be Pcie Puthivapurail Ayyi- 


(1935) A AIR 1935 Mad 964 (V 22) = 
2 Mad LW 757, Venkatacharyulu > 
= Vasireddi H Harihara Prasad - 43 
(1932) AIR 1932 Mad 234 (V 19) = 
ILR 55 Mad 549, Hazarimull v. 
Vedachala 43 
(1932) AIR 1932 Mad 470 Y i} = . : 
ILR.55 Mad 635. H. R. E. Board, 
Madras v. Rugmini a2 
(1928) AIR 1928 Mad 1272 v- 15) = 
55 Mad LJ 605, Vythilinga’ Pandara 
Sannadhi v. T. Sadasiva Iyer .- 43 
(1910) ILR 37 Cal 128 = 14 Cal WN 
18 (FB), Bhupatinath Smrithi- | 
tirtha v. Ramlal Maitra 10 


RAMAKRISHNAN, J.:— The appel- 
lant is the defendant in O. S. No. 3 of 
1961, on the file of the Court of the Sub- 
ordinate Judge, Nagapattinam. The res- 
pondent-plaintiff in the suit is the Thilla~- 
yadi Pillayar Temple Charity by its In- 
terim trustee, M. S. Pandian. The plain- 
tiff filed the suit to recover possession of 
the plaint schedule properties with Rs, 


granted to such person.’ 


A.LE. 


4000 as past profits, and future mesne 
profits. The plaint-allegations are these, 
The suit properties originally belonged to 
one Rethinam Pillai.. He executed a re~ 
gistered Will on 21-11-1918. bequeathing 
his properties to a charity and to various 
legatees and appointing his widow Sun- 
darambal Achi as executor and trustee. 
Shortly after his death, Velusami Pillai, 
claiming to be his undivided brother, 
challenged the Will in the suit O. S. 70 
of 1919 Sub-Court, Nagapattinam: (which 
was subsequently. numbered as O. S. 103 
of 1921, after transfer and retransfer 
again to Sub-Court, Nagapattinam). 
There was a compromise in this suit and 
a decree was passed therein on 8-12-1921. 
This compromise decree is Ex. A-L 
Clauses 5, 7 and 8 of this compromise 
decree are important, and they are these: 

“5, We have settled that such of the 
moveables that are in the possession of 
the respective parties shall be taken by 
themselves respectively, that the immove- . 
able property mentioned in the C Sche- 
dule shall be set apart for charity, and 
that both shall recover the outstanding 
amounts and shall take the same between 
themselves in equal shares. 

7. We are agreed that the D Sche- 
dule village shall ‘be sold and that (the 
sale proceeds) shall be taken in equal 
shares. Out of the sale proceeds realised 
as aforesaid the plaintiff shall spend a 
sum of Rs. 2000 and build a Pilliar temple 
at Thillayadi. . 


8. The income derived from the C 
Schedule property is set apart for the 
daily pooja, the feeding of Brahmins and 
the Ekadasi and Krithikai ubhayams | in 
the Pilliar temple. Veluswami 
and his santhathis shall manage the afore- 
said charities”. 


-2.. Veluswami Pillai executed a 
will Ex. A-2 in favour of his wife Rajam- 
mal on 31-8-1927. ‘The crucial recitals in 
that will can now be referred to:— 

“My wife, Rajammal, shall -succeed 
with all absolute rights to the moveable 
and immoveable properties that I had 


got under the decree in O. S. 103 of 1921, 


on the file of the Sub-Court, Nagapatti- 
nam, with powers of alienation such as 
gift, exchange, sale etc. . The manage- 
ment of the charity mentioned in the de- 
cree in O. S. 103 of 1921 aforesaid and 
being conducted permanently, shall be 
done by my wife, Rajammal, after my 
lifetime, from out of the income derived 
from- the property set apart by me for 
that purpose.’ 

3. The next stage in the transac- 
tions is the sale deed Ex. A-3 executed 
by Rajammal in favour of the defendant 
conveying to him the property mentioned 
in the C Schedule in the compromise de- 
i The relevant part of the sale-deed 
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. - “You withheld out of the sale consi-e- 
ration Rs. 2000 for the .dharmam, zc- 
cording to the compromise decree in O 5. 
103 of 1921. It is agreed that I should 
‘purchase prdperty for the said Rs. 2330 
and offer it as security and then receive 
from you the said Rs. 2000. In the mst- 
ter of my having received cash from yeu 
for performing the remaining charitakle 
acts. for family expenses and to retacn 
the advance received from the tenants in 
the building, the amount paid to me is 
Rs. 1555. Since in all for the aforesa'd 
8 items, I ere received the total amorat 
of Rs. 8000 (Rs. eight. thousand on7) 
from this day you shall be in enjoyment 
of the aforesaid building etc..... wh 
powers of alienation such as gift, ex 
change, sale ete... ... z 

4. Alleging that Rajammal was 
acting in breach of the trust, two perscas 
who were permanent residents of Thila- 
yadi and devotees of the temple fil-=d 
O. S. 4 of 1949 on the file of the District 
Court, Nagapattinam, directing the čs 
fendant to deliver the suit properties to 
the Trust after declaring that the sale in 
his favour by Rajammal was not bindiag 
on the trust. The defendant contested 
the suit. The District Court. by its jud= 
ment dated 22-8-1950, decided that te 
suit properties were the absolute trust 
properties and that the sale relied on by 
the defendant was invalid and did n-t 
confer any title on the defendant. Toe 
court directed the defendant to deliver 
the suit properties to the trust alorz 
with mesne profits. The. defendant az- 
pealed to the High Court and the appeal 
was numbered as Appeal No. 610 of 192) 
and it was finally disposed of on 8-8-19E= 
By that time, the defendant had depost-- 
ee in Court Rs. 5000 towards mesne pra 

ts, 

The High Court in its judgment CoE- 
firmed the District Judge’s finding re- 
garding the trust character of the swz 
properties and the invalidity of the sate 
relied on by. the defendant. But tke 
High Court allowed the appeal and diz- 
missed the suit on the ground that the 
suit was bad for want of prior sanctic-. 
under Section 73 of the’ Hindu. Religiot= 


Endowments Act of 1927. The Hig. 


Court ‘also observed that the Com- 

“missioner of the Hindu ‘Religious Endow- 
ments should take immediate steps to re- 
cover the properties wrongfully alienated 
by ‘Rajammal and see that the Pillisx 
temple was built as contemplated undez 
the terms of the compromise decree. The 
Commissioner of the Hindu Religious 
Endowments then appointed the plaintiit 
as an interim trustee of the plaint charity 
and authorised him to take action to re- 
cover the suit properties with mesne pro- 
fits. The present suit was filed there- 
after by the plaintiff for the reliefs men- 
tioned above, 
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5. In his written statement, the 
defendant raised the following pleas. The 


gcompromise decree made it clear that the 


income from the C schedule properties 
should be utilised -only if the Pillaiyar 
temple was built in the village by Velu- 


. swami Pillai. But such a temple had not 


Deen built. Until it is done, the terms 
of the compromise decree in regard to 
the C schedule properties which are also 
the suit properties.will not come into 
effect. Secondly, it was -urged that under 
the terms of the compromise decree, 
there was only a charge on the income 
from the suit properties in favour of the 
religious and charitable purposes men- 
tioned. But, since the temple was never 
built, the dedication of the suit properties 
or its income failed and became void. 
Veluswami Pillai mever accepted the 
trust character of the suit properties and 
never. performed any -charity. It is also 
alleged in the written statement that 
though in his will Veluswami Pillai made 
a reference to certain charities which he 
was performing, he did not refer to the 
plaint mentioned charity because the 
Pilliar temple had not been built. 

- The suit properties were bequeathed 
to Rajammal ‘with absolute rights. She 
never accepted the office of trustee of the 
plaint trust, and she too never performed 
the plaint mentioned : charities at any 
The possession of the defendant 
was adverse to the trust and, in any event, 
the defendant had perfected title to the 
suit properties by adverse possession. 
There was a further plea that under the 
terms of the compromise decree, the 
trustees of the plaint-trust should be 
hereditary and unless the hereditary 
trustee was removed or a scheme framed 
in accordance with the Hindu Religious | 
Endowments Act, the Commissioner had 
no power to appoint a trustee of his own 


will, Section 20 of the Act would not 


also validate the order of appointment of 
the plaintiff. 


6. The learned Subordinate Judge 
of Nagapattinam found that there was a 


‘velid endowment of the suit properties.” 


Hə also found that there was absolute 
dedication. to the trust of the properties 
ard that the entire income from them 
was directed to be utilised for the Nithya- 
pcoja, Neivedhyam, deeparadhana in a 
Pilliar temple to be constructed by Velu- 
swami Pillai at a cost of Rs. 2000 for 
tha Ekadasi and Krithigai ubhayams and 
foz feeding Brahmins. He observed that 


this effect between- Veluswami Pillai and 
Sundarambal Achi on 7-7-1921 and these 
terms were subsequently embodied in the 
Traxinama decree dated 8-12-1921. The 
leerned: Judge, thereafter referred to the 
several authorities and held that the di~ 
rection that religious services were to 
be performed in a Pilliar temple to be 


compromise to- - 
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built would not make it an invalid be~ 
quest. He also referred to the earlier 
decision in O. S. 4 of 1949, which | was 
confirmed by the High Court about: ther 
being a valid dedication of the properties 
to the trust. The learned Judge found 
that both Veluswami Pillai-and Rajam- 
mal accepted the office of trusteeship and 
‘were trustees. He found that the sale- 
deed relied on by the defendant was not 
valid and binding on the trust., He also 
found that the plaintiff had authority, by 
reason of his appointment as interim 
trustee, to maintain the suit for . recovery 
of the suit properties, 

He held that Section 20 of the Mad- 
gas Hindu Religious and Charitable En- 
dowments Act, 1951, authorised the Com- 
missioner to make such appointments for 
the purpose of administration of the reli- 
gious endowments subject to his superin- 
tendence and control.. ‘In regard to the 
plea of adverse possession, . the learned 
Judge held that the relevant provision of 
the Limitation Act is Art. 134(b); that 
under that Article, a suit to recover pos- 
session of properties which have been ali- 
enated by the previous manager can be 
filed within 12 years from the date of 
death of the alienating manager. In this 
case Rajammal died in 1956. Therefore, 
notwithstanding that the -alienation to 
the defendant was. on 25-8-1944, under 


Art, 134(b) of the Limitation Act, adverse’ 


possession against the defendant will run 
only from 1956 and the suit filed in 1961 
must, therefore, be treated as in time. 


7. There was a further plea in the 
additional written statement filed by the 
defendant that the question whether a 
valid trust or endowment was in existence 
was one within the exclusive jurisdiction 
of the Deputy Commissioner of the Hindu 
Religious and Charitable Endowments to 
enquire into, and a civil suit in respect 
of such a dispute was barred under Sec- 
tion 93 of Act XIX of 1951. The learned 
Judge held that the suit was not barred 
by the above section,’ 


8 - In the result: the suit was de~ 
creed for recovery of possession. The 
mesne profits were directed to be ascer- 
tained in -separate , proceedings under 


Order. XX, Rule 12. C. P. C. The. amount ` 


of Rs. 4000 in deposit was also deed 
to the plaintiff. - 


9. The defendant has eppenied 
against the” above decision. Learned 


counsel Sri R. Gopalaswami Aiyangar. 


appearing for the appellants has urged, 
fn the first place, that the deed of be- 
quest will not come into operation as the 
Pilliar temple, in which Nithya neivadhy~ 
am and Ekadasi and -Krithigai Ubhayams 
had to be performed and Brahmins had 
to be fed, had not been built at any time 
either by Veluswami Pillai or by Rajam- 
mal under the compromise decree. Acs 


Jurisprudence. 
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cording to him, the bequest in such cir- 
cimustances, would be invalid and inope~ 
Tative. 

10. This contention of learned 
counsel is clearly opposed to the consist- 
ent line of authorities dealing with Hindu 
religious bequests. Bhupatinath Smrithi 
Thirtha v. Ramlal Maitra, (1910) ILR 37 
Cal 128 (FB) which is a classical decision 
on the point, has laid down— 

“The principle of Hindu law, which 
invalidates a gift other than to a senti- 
ment being capable of accepting it, does 
not apply to a bequest to trustees for 
the establishment of an image and the 
worship of a Hindu deity after the testa- 
tor’s death, nor does it make such a be- 
quest void.” 

In Mukherjea’s Hindu Law of Religious 
and Charitable Trust, 2nd Edn., it is ob- 
served at page 147— 


“The view that no valid dedication 


of property can be made by a will to a 


deity the image of which is not in exist- 
ence at- the time of the death of the testa~ 
tor is based upon a double fiction, namely, 
first that the Hindu deity is for all pur- 
poses a juridical person and secondly 
that a dedication to the deity has the 
same characteristics and is subject to the 
same restrictions as gift to a human be- 
ing. The first of these propositions is too 
broadly stated and the second is incon- 
sistent with the first principles of Hindu 
The provisions of Hindu 
Law relating to secular gifts are there- 
fore ‘not applicable when the dedication 
is to the idol..... Thus, a dedication 
to an idol is ‘really a dedication’ to the 
deity who is ever present and ever exist- 
ent, the idol being no more than the visi~ 
ble image through -which the deity is 
supposed specially to manifest itself by 
reason of the ceremony of consecration.” 

11, Learned counsel for the ap-« 
pellant also ee to the decision - of 
this court in H. R. E. Board, Madras v. 


_ Rugmini, ILR 55- Mad 636 = (AIR 1932 


Mad 470). where the following observa- 
tion is found:. 


“The control of the Hindu Religious 
Endowments Board over the endowments 
of a temple is dependent on the temple 
being one to which the Madras Hindu 
Religious Endowments Act applies and 
the Board has no jurisdiction over. the 
endowments where the temple is clearly 
non-existent, not temporarily but perma~ 
nently, and there is no apparent intention 
of bringing it into existence again.” 

This last cited decision must be confined 
to the facts of that case. The facts show- 
ed that the establishment of the temple 
which had previously existed had com~ 
pletely disappeared and it ceased to be 
used as a place of public worship at Pa 
time long beyond living memory. 

those facts, the court observed that the 
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place was incapable of being the subéct 
of a dispute as to whether it was a tan- 
ple to which the Act applied, and come- 
quently the Board had no jurisdiction to 
deal with the dispute under Section 82(1) 
of the Act. Here the question is nor of 
a temple having ceased to exist but she 
question is of dedication to a tenaple 
which had to be built for a deity as in- 
dicated in the deed of trust, and for =r- 
vices to be performed in the temple. 
That case can, therefore, be clearly zis- 
tinguished. It appears to us, therefcre, 
that the direction to erect a Pilliar temple 
in Thillaiyadi village and to perform er- 
tain religious and charitable services in 
connection with the temple will not ke a 
ground for invalidating the bequest. In 
this connection we may also note that zhe 
word used is “Ubhayam” which acccrd- 
ing to Tamil Lexicon, Volume I, Par? 1, 
means ‘gift to a temple or a monastery.’ 

12. While dealing with the ab-ve 
broad proposition of law, we may also 
refer to the fact that there is some eyi- 
dence in this case of temple having ac-u~ 
ally come into existence. 3 .2 iza 
permanent resident of Thillayadi villege 
and is the Maniyam of the Sivan Koi! in 
the village. He deposed that there was 


a Pillaiyar koil in the Oor Theru. It 
faced south, Now it faces east. He 
states:— : 


“Originally the temple was on the 
eastern side of the street facing sotch. 
It was a brick building in a dilapidated 
condition. The present building is in the 
same-street about 30 ft. away from ihe 
old building by the side of the red, 
Pilliar is now housed in coconut thatcked 


shed. Veluswami Pillai made a vow to. 


build a pilliar temple, arranged Balsta- 
yam and removed the idol from the id 
building to the new shed. He demolishad 
the old building and laid the foundat_on 
for a new building. It was about 40 


years ago. He did not proceed with 7e 
construction further. The foundat-on 
still exists. Pooja was performed durang 


Veluswami’s time’ at his expense. Afer 
him, the pooja is being performed by ine 
temple at his expense. ... Veluswami 
Pillai was also performing Ekadasi Ubha- 
yams in Perumal temple on a large scale 
and also the Thirukarthikai festival in 
the Sivan temple.” 

It is, therefore, possible as stated by the 
above witness that Veluswami Pillai had, 
during his lifetime, commenced the cca- 
struction of the Pilliar temple and was 
also performing the services but was not 
able to complete the building of fhe 
temple. It is significant thet in his wll 
to his wife, he has clearly referred +o 
the compromise decree and to the fact of 
the management of the charity mentioned 
in the compromise decree was being cœ- 
‘ducted permanently and that the char--y 
should be done by his wife after his lics- 

1971 Mad./17 VI G—34 


S. N. P. Nadar v. T. P. T. Charity (Ramakrishnan J.) [Prs. 11-13] Mad. 257 


time from the income derived from the 
property set apart for that purpose. Even 


. Rajammal, though she purported to make 


an alienation of the C schedule proper- 
ties earmarked in the will for the religi- 
ous service has referred to the obligation 
to complete the Pilliar temple. For that 
purpose, the defendant withheld Rs. 2000 
out of the sale consideration, and Rajam- 
mal agreed to purchase some other pro- 
perty and offer it as security. This would 
show that even the defendant, who now 
challenges the trust, was aware that there 
was a bequest for charity, in respect of 
the C schedule properties and that the 
terms of that bequest had to be pre- 
served. 


But in.making a provision for that 
purpose, both Rajammal and the defen- 
dant had acted contrary to the terms of 
the dedication. While the compromise 
decree provided that Rs. 2000 for com- 
pleting the temple should be found from 
the sale proceeds of the D schedule pro- 
perties and that the entire income from 
the C schedule properties should be uti- 
lised for the religious and charitable 
purposes, they altered the terms of the be- 
quest and effected the sale of the C sche- 
dule properties outright, thereby defeat- 
ing the provisions of the trust. That 
a part of the sale consideration was set 
apart for the purpose of meeting the ex- 
penses of the charity as mentioned in the 
second part of the sale deed would hard- 
ly suffice to meet the requirements of the 
religious endowment. That endowment 
involved a complete dedication of the C 
schedule properties and the utilisation of 
the entire income for religious and chari- 
table purposes. But that direction was 
ignored and the C schedule properties 
were sold outright. 


13. We will now come to the next 
point raised by learned counsel for the 
appellant Sri R. Gopalaswami Iyengar 
about the jurisdiction of the civil court. 
According to him, the question whether 
the suit properties are invested with a 
trust character, is one which falls under 
Section 57(d) of the Hindu Religious and 
Charitable Endowments Act, and, under 
Section 93 of the Act, the civil court 
will have no jurisdiction to entertain a 
suit of that kind; and that relief for that 
purpose should be obtained from the seve- 
ral provisions contained in the Statute it- 
self. The short answer to this argument is 
that the present suit is not exclusively for 
a declaration that the plaint schedule pro- 
perties are vested in trust. The main 
relief is recovery of possession of the 
properties of the trust from the alienee 
who is a stranger to the trust. The in- 
vestigation of the trust character of the 
properties is only incidental to the main 
relief of recovery of possession. There 
is ample authority for the view that a suit 
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for relief of such a kind is not barred. 
In Sri V. L. N. S. Temple v. Pattabhi- 
rami, AIR 1967 SC 781, 787 their Lord- 
ships of the Supreme Court observed— 

“S. 93 will apply only to matters for 

which provision has been made in the 
Act. It does not bar suits under the 
general law which do not fall within the 
scope of any sections of the Act.” 
In an unreported decision of this court in 
S. A. No. 1396 of 1948 (Mad)— Choolah 
Puthiyapurail Kunhali v. Thayoth Puthi- 
yapurail Ayyisomma,—Rajamannar C. J. 
observed— 

“I think that the dispute referred to 
in S. 94 is a dispute between the trustee 
of an institution on the one hand and the 
Board on the other. In such a case, the 
Act specially provides that the dispute 
shall be decided by the Board in the first 
instance.... There is nothing in this 
decision Sri Vythilinga Pandarasannadhi 
v. T. Sadasiva Iyer. 55 Mad LJ 605 = 
(ATR 1928 Mad 1272) to countenance the 
view that even when the dispute is not 
with the Board, but there is a dispute be- 
tween two private parties the ordinary 
civil court has no jurisdiction to decide 
_ the dispute, but it is only the Board which 
is competent to decide it. There is no 
such express or implied bar of the juris- 
diction of the civil court in Section 84 of 
the Act.” 

In Venkatacharyulu v. Vasireddi Hari- 
hara Prasad, AIR 1935 Mad 964 Varada- 
chariar J. observed— 


“The bar under Section 73 Religious 
‘ Endowments Act, is only in respect of 
suits relating to the administration or 
management of the trust ie., proceedings 
against the trustee and not in respect of 
proceedings against the person who is 
wrongly in possession of the pope in 
which the trust is interested.” 

In Hazarimull v. Vedachala, AIR 1932 
Mad 234, a similar view was held by Beas- 
ley C. J. and Cornish J.:— 


“As between a trustee of a temple 
and other trustees of the temple or as 
between the worshippers of a temple and 
the trustees of a temple and the persons 
interested in the temble when questions 
of administration of the trust arise. those 
are matters which come within the scope 
of S. 73 of the Act, - But entirely diffe- 
rent considerations apply where the par- 
ties are on the one hand trustees of a 
temple and on the other hand entire 
strangers who claim to be alienees of 
property wrongly obtained by them 
through the maladministration of a 
trustee. The Madras Hindu Religious and 
Charitable Endowments Act, particularly, 
S. 73 does not embrace any relief which 
could not formerly have been obtained 
under the procedure set out in 
the Civil Procedure Code, Section 92, 
C. P. Code. Section 92 and the corres- 
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ponding section of the old Code do not 
apply to suits between trustees of a tem- 
ple and alienees from a trustee of a tem- 
ple of trust properties.” 

In N. Satyanarayana v. T. Nagiah, AIR 
1957 Andh Pra 498, it is observed— 


“If any of the reliefs specified in 
Section 73(1) is asked for against the 
trustee or a de facto trustee of a religious 
endowment, then the sanction of the 
Board is essential, if, however, a trustee 
of a temple or of a Kattalai sues to re- 
cover a property belonging to the temple 
or money payable to the temple by strang- 
ers, then consent of the Board is not re- 
quired under S. 73(1). Such a suit should 
be maintained in the ordinary civil courts 
and the jurisdiction of the courts to 
entertain such suits would be governed 
ue the provisions of the Civil Procedure 

ode.” . 


14, In K. Venkataramana v. Sri 
Rama Mandiram, AIR 1966 Andh Pra 197 
the learned Judges of the Andhra Pra- 
desh High Court held in a case where the 
Religious Endowments Board assumed 
control of the suit temple, appointed the 
plaintiff as a trustee thereof removing the 
defendant from the trusteeship and the 
plaintiff filed a suit for the recovery of 
the suit properties and the defendant 
contended that the Civil Court had no 
jurisdiction to entertain the suit by vir- 
tue of the bar created by S. 93 of the 
Act, (sic) that the suit was not barred by 
S. 93 of the Act and that the civil court 
had jurisdiction to entertain the suit. 


15. The third- point urged by 
learned counsel for the appellant is that 
the suit is barred ‘by time and the defen- 
dant has perfected. title by adverse pos- 
session. In our opinion, the lower court 
is right in holding that Art. 134 (b) of 
the Limitation Act will clearly apply and 
that the suit is in time: That Article 
prescribes a period of 12 years for re- 
covery of properties belonging to a Hindu 
Religious Endowment transferred to a 
third party, and the time limit of 12 
years is prescribed for recovery of the 
property from the date of death or re~ 
moval from the office of the previous 
manager. Learned counsel, Sri R. Gopala- 


-swami Iyengar, contended that that Arti- 


cle could be relied upon, only if Velu- 
swami i and Rajammail acted as 
trustees, but if they had failed to act as 
trustees the Article would not apply. In 
answer to this we may note that Velu- 
swami Pillai never repudiated the trust 
in his will He specifically admitted it. 
Even when Rajammal was acting con- 
trary to the terms of the trust by. selling 
the C schedule properties, she referred to 
the provisions of the trust in regard to 
the building of the Pilliar temple and to 
the performance of the other charities, 
That apart the Supreme Court in Srini- 
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vasa v. Rarhaswamy, 
has observed— 

“Art. 134-B does not permit any dis- 
tinction to be made between transters 
effected by a previous manager on the 
basis that the property transferred be- 
longs to the religious endowment and 
- those made by. him on the basis that the 
said property is his own private propety. 
In either case, the successor who chal- 
lenges the alienation will have to prove 
that the property in fact belongs to the 
religious endowment. Once that is prov- 
ed, it is not necessary for him also to 
show that the transfer was made on the 
basis that the property belonged to the 
religious endowment. Such a limitation 
cannot be read in the words used by the 
said Article. Art. 134-B applies to” all 
cases where itis ‘shcwn.that the immove- 
able property was comprised in~the ən- 
dowment and that it has been transférzed 
by a previous manager for a valuable 
consideration. The. character of the re- 
presentations made by the previous man- 
ager in regard tó his relation with the 
property which is the subject-matter 
of transfer is irrelevant for the purpose 
of Art. 134-B, . All transfers made weld 
fall within Art. 134-B if the three essen- 
tial facts are proved by the successor of 
the transferor manager of the Hindu reli- 
gious endowment.” 


AIR 1966 SC 859 


We, therefore, overrule this. 


16. 
objection from the point of view of limi- 
tation and hold that the suit is in tims. 


17. There was a final argument on 
behalf of the appellant that the plaintiff 
` has no authority to maintain the ait 
relying upon his appointment as interim 
trustee. This contention too appears, in 
our opinion, to be without 
Under S. 20 of the Hindu Religious and 
Charitable Endowments Act, 1951, the 
Commissioner has general superinten- 
dence and control over religious endew- 
ments and such superintendence and con- 
trol will include the power to pass any 
orders which may be deemed: necess=ry 
to ensure that the endowments are po- 
perly administered and their income daly 
appropriated for. the purposes for which 
they were founded. The present ic a 
clear case where the trust had been neg- 
lected and its properties misappropriated 
by a stranger. The High Court in its 
earlier judgment has directed the Com- 
missioner to take proper steps for re- 
covery of the properties of the trust. It 
was, in accordance with the power ezn- 
ferred under Section 20 of the Act that 
the plaintiff was appointed .as an interim 
trustee to take action to recover the sait 
properties and look after the managem=nt 
of the trust. So far as the present suit 
is concerned, there is no impediment, 
therefore. to the plaintiff being granted 
the reliefs asked for. 


substance.. 
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18. The appeal fails and is dis- 
missed with costs of the first respondent. 
First respondent’s advocate’s fee Rs. 250 
to be drawn out of the amount to the 
credit of the suit in the lower court. 

19. The appellant claims to have 
paid a substantial consideration . for the 
property. But unfortunately the sale to 
him has been set aside on the ground 
that it was trust property. The present 
prayer of the appellant is that on equit- 
able considerations the property might 
be leased out to him by the trust on rea- 
sonable terms as to rent and so on. This 
is a matter, however, for the authorities 
of the Hindu Religious and Charitable 
Endowments to consider. The appellant- 
petitioner herein may move the Board 
who may consider his request sympatheti- 
cally, in view of the special circumstances 
mentioned above and the observations in 
the judgment. 
=- f Appeal dismissed. 


== 





'AIR 1971 MADRAS 259 (V 58 C 4aj” 
SADASIVAM AND 
K. N. MUDALIYAR, JJ. 


In re, Munusami, Accused-Appellant. 

Criminal Appeal No. 859 of 1969, 
D/- 23-9-1970, from order of S. J., Dhar- 
mapuri Division at Krishnagiri, in S. C. 
No. 25 of 1969. 

Penal Code (1860), Ss. 325 and 362 — 
Death of victim cannot be said to be a 
result of asphyxia caused by throttling 
where he survives for 24 hours after the 
incident in a fit physical condition to talk 
and eat — Case comes under S. 325 and 
not under S. 302. (Paras 8 and 10) 

G. Krishnan, for Appellant; Asst. 
Public Prosecuto?, for the State. 


K. N. MUDALIYAR, J. :— This is an- 


appeal by one Munuswamy against his 
conviction and sentence for offences under 
Section 392, Indian Penal Code, and Sec- 
tion -302, Indian Penal Code, for having 
committed the murder of one Nagammal, 
by throttling her, after relieving her of 
a cloth-pouch containing Rs. 6. 

2. In brief, the skeletal outline of 
the prosecution case is spoken to by 
P.Ws. 1, 2, 3, 4 and 5. PW. 1 is the 
son of Nagammal (deceased). P.W. 2 is 
the sister of P.W. 1 and the daughter of 
Nagammal (deceased). P.Ws. 3 and 4 were 
working in the neighbouring fields near 
the scene of occurrence. P.W. 5 is the 
husband of P.W. 2 and the son-in-law of 
Nagammal (deceased). : 

3. P.Ws. 1, 2,5 and WNagammal, 
the deceased, were living together in the 
field shed of P.W. 5 at Chikkampatti. The 
appellant is the farm servant of one 
Natesan, son of P.W. 5. by his first wife, 
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who is living away, separate . from his 
father. On 18th May, 1969, P.W. 5 left 
- Chikkampatti for Giddampatti Thanda 
for the purpose of participating in a pan- 
chayat. Prior to his departure for the 
panchayat, P.W. 5 asked P.W. 1 to sow 
gingelly seeds in his land and also plough 
the same. P.W. 1 left for the field some 
150 yards away fromthe field shed for 
sowing and ploughing the land. At about 
2-30 p.m., P.W. 1 returned to the field 
hut for taking water. As he neared the 
field hut, he-saw his mother Nagammal 
lying on the ground on her back, with 
the appellant sitting on her, - throttling 
her neck with his hands and biting her 
face and shoulder. He raised a hue and 
ery and rushed to the appellant. P.W. 2 
returned on hearing the cries of P.W. 1. 
She also helped P.W. 1 in apprehending 
the appellant and tying him to a tree 
nearby. : 


Nagammal, the deceased, was_ques--~ 


- tioned and she told them that the appel- 
lant snatched away-the pouch containing 
some._money, when she refused to give 
hiri some change, and that when she came 
out to the kalam to call for aid and help, 
the appellant pushed her down and 
throttled her. The appellant was also 
questioned and he confessed, having com- 
mitted the offence. 
appellant also handed over back the 
pouch containing some money, some 
betel nuts and a chunnambu dabba, 
M. Os. 1 to 4. By then, P.W. 3 Parvathi 
and P.W. 4 Chinna Iyathan came to the 
scene of occurrence. They were also told 
about the occurrence by Nagammal, the 


deceased, On their questioning the appel- ` 


Jant, he again confessed, having commit- 
ted the offence. Subsequently Natesan 
and others came to the scene of occtir- 
rence. P.W. 1 went to Kondagampatti to 
make a report to the village munsif but 
the village munsif was not available. 
Night set in. Only on the next morning, 
P.W. 1 took the appellant and Nagammal 


to Kadathur police station, by making the 


journey to Bommidi by cart and there- 
after by bus. Ultimately he gave the 
report, Ext. P. 1, at 3-15 pm. on 19th 
May, 1969. Even when the report was 
being recorded Nagammal died. It is 
unnecessary . for us to notice the other 
features of the prosecution case, as spoken 
to by the other witnesses, in view of the 
question to be determined solely on the 
medical testimony in this case. 

4, P.W. 9 is a Civil Assistant Sur- 
geon, Government Head Quarter’s Hospi- 
tal, Dharmapuri. He conducted the auto- 
psy on the dead body of Nagammal. at 
12-15 p.m. on 20th May, 1969. He found 
nine external injuries on the dead body 
of Nagammal. On dissection, he found 
that both the cornua of the hyoid bone 
were fractured. He gave the opinion 
that the deceased would appear to have 
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died of asphyxia as a result of throttling, 
He also stated that death must have 
occurred some 20 to 24 hours prior to the 
commencement of the post-mortem exa- 
mination. The nine injuries have been 
described more elaborately in paragraph 
4 of the judgment of the learned Ses- 
sions Judge. In the cross-examination of 
this witness. it has been elicited that in 
the case of asphyxia due to throttling, 
death need not be instantaneous, and 
even where the hyoid bone. is broken, 
death need not be instantaneous, and the 
victim can survive for some time. It is 
regrettable to notice that there was no 
further pursuit on this aspect of the mat- 


. ter in the cross-examination of the doctor, 


particularly, when the doctor stated that 
the victim could survive for some time, 
whereas Nagammal survived certainly 
for 24 hours nearly. In fact, the doctor 
has -stated that the fact that cornua of 


“both the bones of hyoid bone were broken 


does not show that there is nothing to do 
with the air passage. After stating so, 
the doctor further states that-once the 
air passage is obstructed, supply of oxy~ 
gen to the brain becomes restricted. So 
even if death does not ensue immediately, 
the brain suffers a stroke resulting in 
damage and death after a few hours. 

5. The plea of the appellant is one 
of admission of his guilt in the court of 
the committing Magistrate, one of total 
denial in the court of Sessions and one 
of accident in his appeal petiticn before 
this Court. In fact, he states thet at 2-30 
p.m., he returned to the field hut to 
drink water. At that` time Nagammal, 
the deceased was lying in front of the 
house. He worked in the hot sun with 
very bad eye sight and therefore he slip- 
ped and fell on Nagammal. As he fell 
down, he put his hand on her neck and 
rose up. As soon as he rose up P.W. 1 
came to his house’ and saw him (Munu- 
samy) raised from his mother. P. W. 1 
came running towards the appellant, 
Munusamy, shouting. On hearing the 
noise P. W. 2 returned and saw what was 
happening. They tied the appellant to a 
tree, Nagammal stated that the appellant 
throttled her neck to snatch away the 
money and that the appellant snatched 
away the money. But the appellant main- 
tained that he slipped and fell on the old 
woman, i - 

6. It emerges clearly from the 
entire prosecution testimony thas Nagam- 
mal, after the occurrence, was in a posi- 
tion to talk. In fact, it is the consistent 
evidence of the prosecution witnesses that 
she told them that the appellant had 
throttled her. She was alive till the next 
day, for a period of nearly 24 hours. In 
fact, there is the evidence that she took 
also some food in the shape of idlies, as 
spoken to by P.W. 5. This state of evi- 
dence about her surviving for a period of 
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24 hours, more or less, and her being in 
a physical condition to speak abouz the 
overt act committed against her ky the 
appellant would raise a consid=rable 
doubt as to whether she died of asp=yxia, 
as a result of throttling. Eminent text- 
_ book writers on the subject of medical 
testimony. have not given any instance 
_ where victim has survived for 24 hours 
. with the physical features of the ~ictim 
taking food and talking. In fact, in Tay- 
lor’s Principles and Practice of Medical 
Jurisprudence, 12th Edn. edited by Xeith 
Simpson, one finds the following pessage 
at page 359, which-is illuminating on this 
aspect of the matter— ~- 

“Tf, as a. consequence of any such 
condition being unrelieved for s=veral 
minutes, a sufficient embarrassment of 
breathing ensues, unconsciousness and 
death will supervene. The question is 
. often put as to how long an interv=l of 
time might have elapsed betweec the 
significant part of the assault and lzss of 
consciousness, and also between the onset 
of this and the time of death. Thess are 
very difficult questions, for the time inter- 
val must vary according to the rapidity 
and completeness of obstruction the 
physical fitness of the subject and the 
rate at which the remaining oxygen in 
the blood and tissues is utilised.” 


prudence and Texicology”” observes as 
follows _at-pages 181-182:— 
-““tOne of ‘our cases of throttling was 
of rather an unusual nature since thz vic~ 
tim of the attack survived for about 
three-quarters of an hour, and was able 
to return to his home both by bus and 
by walking. Post-mortem dissection 
showed marked extravasation in the 
deeper tissues of the floor of the mouth, 
more marked on the right side. Oz the 
right side of the neck, the tissues around 
the hyoid bone were bruised, and to a 
lesser extent on the left side. From: the 
-top of the thyroid cartilage down te the 
upper border of the breast-bone an= ex- 
tending laterally to the deeper tissu=s on 
both sides of the neck, there was massive 
bruising. The bruising extended to the 
posterior wall of the pharynx and t the 
adjacent wall of the oesophagus It 
travelled literally from the posterior bor- 
der of the thyroid cartilage to the zpen- 
ing of the larynx. The epiglottis was 
congested, the left anterior pari was 
oedematous and on the right _anzerior 
part there was bruising. Bruising was 
also present on the right lateral and ante- 
rior walls of the upper part of the larynx, 
The right vocal cord was bruised _ and 
oedematous with a markedly diminished 
„air channel. Further bruising afiected 
the lining membrane of the oesopřagus. 
The right superior cornu of the thrroid 
. cartilage was fractured together witz the 
left cornu of the hyoid bone. The right 
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cornu was more mobile at its synchon~ 
drosis than its neighbour, Death resulted 
from oedema glottidis.” 


7. In Modis Text-book of Medi- 
cal Jurisprudence and Texicology while 
describing the three stages of asphyxia 
and the'symptoms thereof, the learned 
author makes the following observation 
at page 124:— 

“The three stages last for about three 
to five minutes before death takes place. 
They may be prolonged for two or three 
times'as long occasionally asphyxia may 
bring about death almost instantly.” 
According to the estimate of the learned 
author, it would appear that the maxi- 
mum time generally might be as long as 
about 15 minutes. 


8. In the face of the opinion of 
the celebrated text-book writers, quoted 
above, we have grave doubts as to whe- 
ther the deceased Nagammal died of as- 
phyxia as a result of throttling, parti- 
cularly in the light of her survival for 
24 hours in a fit physical condition to 
talk and eat. These two physical symp- 
toms would raise a considerable doubt 
about the death of Nagammal as a result! 
of asphyxia cause by throttling... -7 ~~ 


„= — 9 We believe the evid 
John Glaister in his book “Medical Zurist E eee 


P.Ws. 1 to 5. We also believed the extra- 


judicial confession made by the appellant 


to some of the’ prosecution witnesses im- 
mediately, It may be remembered that 
the appellant was immediately tied to a 
tree by P.Ws. 1 and 2 and he was pro- 
duced before the police on the next day. 
There is also the immediate narration of 
the entire occurrence as seen by P.W. 1 
to other prosecution witnesses. We be- 
lieve the entire evidence, including the 
admission of his guilt by the appellant in 
the court of the committing Magistrate. 
We reject the theory of accident now 
trotted out at a very late stage in his 
appeal petition. ; 


10. In the circumstances of the 
case, as proved by the prosecution, we 
cannot but hold that the offence made outi 
by the prosecution is one under Sec. 325, 
Indian Penal Code. We, therefore, set 
aside the conviction and sentence of the 
appellant for the offence under Sec. 302, 
Indian Penal Code, and find him guilty 


only under Section 325, Indian Penal 
Code. We alter his conviction to one 
under Section 325 Indian Penal 


Code, and sentence him to rigorous im- 
prisonment for a period of seven years. 
The conviction for the offence under Sec- 
tion 392, Indian Penal Code is confirmed. 
But no separate sentence is awarded. 
Order accordingly. 
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RAMAKRISHNAN AND 
SADASIVAM, JJ. 

R. Venugopala Reddiar and others, 
Appellants v. Krishnaswamy Reddiar and 
others, Respondents. 

Appeal No. 390 and A. A. O. Nos. 198 
and 326 of 1961, D/- 18-7-1969, from de- 
cree of Sub-J., Tiruchirapalli, in O. S. 
No. 184 of 1953.. i . 

(A) Hindu Law — Trust — No form 
‘of words is necessary to constitute a 
dedication er trust and no writing or 
specific kind of deed is necessary — Mere 
word of mouth can constitute an endow- 
ment. i (Para 14) 

(B) Hindu Law — Trust — To consti- 
tute a valid trust it is not essential that 
founder should provide a line of devolu- 
tion. 

Three things are indispensable to con- 
stitute a valid trust; the first is sufficient 
words to raise it; the second is a definite 
subject, and the third is a certain or as- 
ceriained object. (Para 15) 


(C) Hindu Law — Trust — In the 


absence of provision for a line of devolu- 
constitute-x-{2imt trusteeship with another 
family member (inciudiag eve2--a_widow 
with limited interest) especially if it is 
done in bona fide settlement of family 
dispute. (Paras 16 & 21) 
(D) Hindu Law — Adoption — lf 
both wives of adoptive father participate 
in adoption ceremony then senior wife 
becomes adoptive mother for tracing the 
line of succession ex parte materna from 
the adopted boy. Case law discussed. 
(Paras -36, 37) 
Cases Referred: Chronological Paras 
(1956) AIR 1956 Mad 323 (V 43) = 
1956-1 Mad LJ 441 (FB), Siva- 
gami Achi v. Somasundaram 
Chettiar 38 
(1952) AIR 1952 Pat 438 (V 39) = 
ILR 31 Pat 417, Sri Ram v. 
Chandeshwar Prasad 15, 21 
(1943) AIR 1943 PC 89 (V 30) = 
1943-2 Mad LJ 70, Bhabatarini 
Devi v. Ashalata Devi i 
(1938) AIR 1938 Mad 661 (V 25) = 
1938-2 Mad LJ 623, Ramachar v. 
Venkata Rao 18 
(1937) AIR 1937 Mad 607 (V 24) = 
45 Mad LW :598. Raghavulu 
Naidu v. Kausalya Bai 39 
(1937) A. A. O. Nos. 168 and_ 389 of 
1937 (Mad), Sellammal v. Papam- 


mal Doa 
(1933) AIR 1933 Mad 550 (V 20) = 

65 Mad LJ 58, Soundarapandian 

Ayyangar v. Periaveeru Thevan 36 
(1929) AIR 1929 Mad 11 (V 16) = 

55 Mad LJ 757, Kodali Tiruven- 
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galaratnam v. Kodali Butchayya 32 
(1920) AIR 1920 Mad 580 (V 7) = 

38 Mad LJ 266, Rahimunnissa 

Begum v. Srinivasa Iyengar 24 
(1919) AIR 1919 Bom 107 (V 6) = 

ILR 43 Bom 481, Basappa v. Sid- 


ramappa 
(1918) AIR 1918 Mad 1278 (V 5) = 
ILR 40 Mad 612 (FB), Gauranga 
- Sahu v. Sudevi Matha 15 
(1917). ATR 1917 Mad 872 (V 4) = 
ILR 40 Mad 654, Ramarao v. 
Kuttiya Gounder à 
(1913) 18 Ind Cas 232 (All), Sukbir 
Singh v. Nihal Singh 
M. S. Venkatarama Iyer. K. G. Sri- 
nivasa Iyer, T. Chengalvarayan, K. G. 
Lakshmanan., K: S. Venkataraman and 
X. S. Balagarapathi and G. V. Subra- 
maniam, for Appellants; R. Gopalaswami 
Iyengar, K. N. Balasubramaniam, M. Sri- 
nivasan, C. R. Krishna Rao, A. Kamala 
Devi, R. Srinivasan, K. Raman, K. Amu- 
dachari, T. R. Venkataraman. R. Srini- 
vasan, V. Thyagarajan, M. A. Rajagopalan 
and A. Natarajan, for Respondents. 


RAMAKRISHNAN, J.:— This is a 
batch of connected appeals. It is com- 
mon ground that the principal points in 
controversy arise in A. S. 390 of 1961 
and therefore we will take up that appeal 
nirst-fer-consideration. 

2. The learned-Principal Subordi- 
nate Judge of Tiruchirapalli, whe. decided 
the original suit from which this appear: 
has arisen, O. S. 184 of 1958, has givén 
a judgment covering a wide range of 
pleas as well as of issues which arise out 
of them. But for the purpose of the 
present set of appeals, the controversy 
has been narrowed down to a shorter 
number of issues, and arguments doth of 
the appellants as well as of the respond- 
ents were confined to these issues, It is 
therefore sufficient for our purpose to 
consider only pleas as well as the evi- 
dence so far as they are necessary for 
deciding the points in controversy before 
us. 


3. Before we go more fully into 
the points in controversy, it is necessary 
to refer to the anterior history of the 
family to whom the suit properties origi- 
nally belonged and of how the members 
of the family dealt with the suit proper- 
ties. One Chidambara Reddiar of Vara- 
gupadi in the Tiruchirapalli Dist. went to 
Rangoon in or about the year 1872 and 
amassed considerable wealth. Visalakshi 
Ammal was his senior wife and Bangaru 
Ammal was his junior wife. In Rangoon 
one Devi Ammal, a lady alleged to be of 
a Reddi family from Hyderabad, joined 
him and lived as his concubine. She had 
already a son born to a former husband. 
This son was named Ramanatha Reddiar 
(also referred to as Ramanarayana 
Reddiar), Chidambara Reddiar is said to 
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have adopted Ramanatha Reddiar :1 or 
about 1879. It is now common ground 
that this adoption is not legally valid, 
though in several documents Chidambara 
continued to refer to Ramanatha R=ddiar 
as his adopted son. Chidambara R=ddiar 
had a daughter, Sundarammal, bern to 
his senior wife, Visalakshi Ammal. She 
had a son Krishnaswami Reddiar. In one 
of his visits to India, Chidambara R=ddiar 
adopted Krishnaswami Reddiar. “There 
was a formal adoption ceremony, ixclud- 
ing the giving and taking and the per- 
formance of the dattahomam; a deel of 
adoption Ex. A-27 was also executed on 
11-11-1896. At the adoption, botk the 
wives of Chidambara Reddiar, ;/Visakakshi 
Ammal and Bangaru Ammal took part. 

4. The learned Subordinate „cudge 
found in the course of his judgment that 
this adoption of Krishnaswami R=IJdiar 
was valid. But there was a difficulty to 
determine who out of the two wivs of 
Chidambara Reddiar was the adopting 
mother, whether Visalakshmi Amm or 
Bangaru Ammal. This had a bearirs on 
the tracing of the succession to the pro- 
perty of Krishnaswami Reddiar, as the 
last male owner, of certain immov2able 
properties on the death of his widow, 
Sellammal, issueless in 1951. The finding 
of the learned Subordinate Judge oz. this 
issue was that in the absence of specific 
designation by Chidambara Reddiar as to 
which of ‘his two wives was treate: by 
‘him as_the adopting mother, it would not 
be permissible to Krishnaswami Recdiar’s 
heirs ex’ parte materna to inheri- his 
properties. We will advert to this point 
more fully in the course of this judsment 
as it covers one of the principal points 
for decision in A. S. 390 of 1961. 


_5. Chidambara Reddiar did z con- 
siderable volume of business in Ra>goon 
by providing boats and other mezas of 
communication for the riverine trade. He 
purchased a large extent of immovable 
properties in the shape of cultivable ands 
in the Tiruchirapalli Dist. In 1897 he 
executed a will, which is admitted his 
last will and testament. It is Ex. A. 185. 
There is no dispute about the genuir<ness 
of this will. The main provisions of th= will 
are that Ramanatha Reddiar or Ramanara~ 
yana Reddiar (whom Chidambara Reddiar 
describes in Ex. A. 185 as his adopted son) 
should act as the executor and carry out 
the terms of the will, After discharging 
his debts and realising his dues, one- 
fourth of his entire estate should be Gevot~ 
ed to charity. The balance of the property 
should be converted into money, if nezess~ 
ary, and enjoyed equally by Kri=hna- 
swami Reddiar, his grandson, and Fama~ 
narayana Reddiar, his adopted son. kama- 
narayana Reddiar was to look after the 
properties, both his as well as thos: of 
Krishnaswami Reddiar, till the lattes ät- 
tained majority. There were prov-sions 
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for the payment of small amounts for the 
maintenance of the testator’s two wives 
as well as his concubine, Devi Ammal. 
There was a provision for further succes- 
sion in the case of the death of Krishna- 
swami Reddiar or Ramanarayana Reddiar, 
issueless. This part of the Will will be 
considered in some more detail later in 
this judgment. 


6. There is evidence to show that 
even in the lifetime of Chidambara Reddi- 
ar, the bequest to charity was imple- 
mented in a concrete form. There is evi- 
dence to show that he built an Anna- 
dhana Chatram at Thiruvanaikoil near 
Srirangam. The counterpart of a lease 
deed, Ex. B-132, executed on 19-11-1909 
by Ramanatha Reddiar and minor 
Krishnaswami Reddiar to a lessee shows 
that even in the lifetime of Chidambara 
Reddiar the Annadhana Chatram had 
been built and certain sums of money 
which could be presumed to represent the 
income from one-fourth of the property 
dedicated in trust by Chidambara Reddiar 
was being utilised for poor feeding therein. 
But what is important to note at this stage 
is that in his Will Chidambara Reddiar 
while setting apart a specified share -of 
his property for the trust and also settling 
the object of the trust, in his lifetime, 
did not provide for a line of trustees. 


7. It was Ramanatha Reddiar, as 
executor of the will of Chidambara Reddi- 
ar, who made arrangements for the de- 
volution of the trusteeship and for the 
earmarking of specified items of property 
of Chidambara Reddiar for the trust. 
This he did by means of a registered 
trust deed, Ex. A-54, dated 9-11-1914 to 
which he obtained the attestation of 
Sellammal, the widow of Krishnaswami 
Reddiar. Now, Krishnaswami Reddiar 
had died shortly before in 1914, and that 
was why his widow, Sellammal, as his 
heir, was required to take part in Ex. 
A-54. Broadly stated. under this trust 
deed, Ramanatha Reddiar purported to 
carry out the directions of Chidambara 
Reddiar in his Will as the executor. It 
made distinct provisions for carrying out 
Chidambara’s direction for the Anna- 
dhanam at  Thiruvanaikoil. Particular 
survey numbers were earmarked. They 
are the present plaint C schedule proper- 
ties. Their extent is nearly 400 acres and 
at the present high market value their 
valuation will come to several lakhs of 
rupees. Ramanatha Reddiar stated that 
during his lifetime he would be the sole 
trustee of the charity. He reserved. the 
power to appoint two or more trustees to 
succeed him. One of them would be the 
son that might be: adnpted by Sellam- 
mal and the eldest male heir of such 
adopted son. In default of his making 
the appointment of trustees the trust 
deed provided for the constitution: of five 
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trustees, who would include Ramanatha’s 
son, the adopted son of Sellammal, a 
member of the Devastanam Committee, 
a member of the Srirangam Municipal 
Council, a member of the Tiruchirapalli 
District Board, and so on. It is common 
ground that Sellammal, though she had 
attested Ex. A-54, subsequently attacked 
the terms of this trust deed. She filed 
a suit, O. S. 92 of 1917, Sub-Court, Tiru- 
chirapalli, which was subsequently trans- 
ferred and disposed of as O. S. 3 of 1922 
on the file of the District Court, Tiru- 
chirapalli, At the same time as Ex. A-54, 
a deed of partition, Ex. A-53, was exe- 
cuted between Sellammal and Ramanara-~ 
yana Reddiar, ‘This partition deed makes 
a cross-reference to the trust deed Ex. 
A-54. In the above suit, Sellammal, at- 
tacked both the partition and the arrange- 
ment for the trust. This suit ultimately 
ended in a compromise decree as per Ex. 
A-78. Under the compromise decree, 
Sellammal was given properties set out 
in that decree recognising her right as 


the heir of Krishnaswami Reddiar to his. 


share in the properties granted under the 
will of Chidambara. -Ramanatha Reddiar 
was given other properties for his share 
granted under the will. The decree also 
provided that the “management of the 
Tiruvanaikoil charity should be by Rama- 
natha Reddiar and Sellammal as the 
widow of Krishnaswami Reddiar in turns 
of three years’ duration each. One of the 
principal points in controversy between 
the parties in this case is the manner in 
which the trusteeship 
of the C schedule properties endowed for 
the Annadhanam trust would devolve 
after the compromise contained in Ex. 
A-78 and how far the compromise modi- 
fies the trust deed of Ramanatha Reddiar 


contained in Ex. A-54. These questions 


have a great deal of relevancy in the con- 
text of certain nominations to the trustee- 
ship made by Sellammal and Ramanatha 
Reddiar in their lifetime. 


8. On 14-3-1946, Sellammal ` exe- 
cuted a trusteeship nomination deed. Ex. 
B-150. In this document, Sellammal re- 
ferred to the fact that though as the heir 
of Chidambara Reddiar, her father-in- 
law by adoption, she was entitled to the 
sole management of the trust, in pursu- 
ance of the advice of the Panchayatdars, 
she was acting in accordance with the 
settlement in the compromise decree by 
having a joint management along with 
Ramanatha Reddiar. But Ramanatha 
Reddiar had died some time before (in 
1932). After the death of Ramanatha 
Reddiar, the right of trusteeship had de- 
volved on her husband’s heirs, and as 
such heir she was appointing the first 
defendant, Krishnaswami Reddiar alias 
Rajachidambara Reddiar, as hereditary 
trustee. Now. this first defendant is the 
husband of Sellammal’s_ sister, Bangaru 


and management . 
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Ammal. However, it is not on this docu- 
ment, Ex, B-150, that the first defendant, 
the principal contesting party on the de- 
fendant’s side, relied for his right of 
management of the C schedule properties 
as sole trustee. In fect, it was pointed 
out at the time of the hearing of the 
appeal that there was no formal proof of 
the will in the course of the trial of the 
suit. Ex. B-150 seems to have been 
marked only for the purpose of reference, 
However, on 7-1-1951, Sellammal exe- 
cuted another Will, Ex. B-151. In this 
will Sellammal referred to the first de- 
fendant, Rajachidambara Reddiar, as her 
adopted son and who had been living for 
a long time in her family subject to her 
affection. She refers to the fact that the 
court had decided that the adoption was 
not valid. Nevertheless, Rajachidambara 
Reddiar was performing the Shraddha 
and other religious rites for her husband. 
For these reasons she was bequeathing 
all her properties to Rajachidambara 
Reddiar. She was also giving to him for 
her lifetime the right to manage the 
Tiruvanaikoil Annadhana Chatram pro- 
perties. This will was followed by ano- 
ther document, Ex. B-152, purporting to 
be executed by Sellammal on 9-1-1951. 
In this document it is recited that after 
the execution of the will dated 7-1-1951, 
it was represented that a formal stamped 
document appointing Rajachidambara 
Reddiar as trustee for the Annadhana 
Trust properties was necessary and there- 
fore she was executing the document as. 
a deed of nomination of trusteeship. Now, 
Sellammal was able to sign her name in 
a legible handwriting in the earlier 
dociuments. Her full legible signature is 
found even in Ex. B-151 executed on 
7-1-1951. Ex. B-152 states that on 9-1- 
1951 she was unable to hold the pen and 
therefore her right thumb impression was 
affixed to the document. It is significant 
that Sellammal died on 9-1-1951 | itself. 
The death register extract Ex. A-258, 
shows that Sellammal!. died of hemiplegia 
or paralysis. The main attack of the 
first plaintiff is directed against these 
documents executed by Sellammal short- 
ly before her death cn 7-1-1951 and 9-1- 
1951. It is urged tha: she could not have 
executed the will on 7-1-1951, while in a 
sound disposing state of mind. that the 
body of the will was interpolated on a 
blank paper to which Sellammal had 
affixed her signature much earlier, and 
that the trusteeship nomination deed exe- 
cuted on 9-1-1951 did not contain. her 
thumb impression, but was a rank piece of - 
forgery. 


9. On his part, Ramanatha Reddi- 
ar executed a will, Ex. A-148 on 7-2- 
1932. This will refers to his adopted son 
Venugopala Reddiar, ~the first plaintiff 
then a minor and his wife Papammal de- 
fendant 212. He directs Papammal to act 
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as the guardian of his minor adopted son. 

. He directs that she could manage arcong 
other properties the endowments rade 
by him under the registered trust =eed 
~ dated 9-11-1914. In the will, Rama- 
natha proceeds to. say that even if tere 
is any doubt about the validity of the 
adoption of Venugopala MReddiar, he 
should take the properties granted to ^im 
under the will as a persona desipmata 
frrespective of the factum and validit~ of 
the adoption. He specifically nomir.ates 
the first plaintiff, Venugopala Reddia- as 
his successor to manage the endowments 
covered by the trust deed of 1914 and 
also the compromise decree in O. S. = of 
1922. Subsequently, Papammal was 
granted letters of administration 
the terms of this will by the Rangoon 
High Court Ex. A-264 dated 18-2-{932. 
The learned Subordinate Judge fcand 
that Venugopala Reddiar was an orpñan 
and therefore he could not have been 
validly adopted by Ramanathan. This 
finding is not in*dispute. 


10. Sellammal managed the *m~ 
rioveable properties of her husband, 
Krishnaswami Reddiar, as his widow till 
her death on 9-1-1951. She acquired 


some properties of her own. She aliexat~ >- 


ed some items of these properties. “he 
first defendant also before. the pres=nt 
suit alienated some of the proper-.es. 
These are included in the B schedule to 
the plaint. During the trial of the =uit 
fit was made clear what specific items of 
these properties were acquired by Sel- 
lammal and what specific items were zhe 


properties of her husband in her hamds. 


in which she had only a widow’s inte- 
rest. The alienees of Sellammal and of 
the first defendant are defendants 2 to 
214 in the suit. Some of them died in 
the course of the suit and their legal ze- 
presentatives: had been impleaded as the 
remaining deféndants. 


11. The first plaintiff, the principal 
party on the plaintiffs side filed the suit 
claiming for himself the properties in 
which Sellammal, had a widow’s interest 
as the representative of the reversion=ry 
right after her death. He claimed to 
have acquired this right by taking a nun- 
ber of assignments from several pre- 
sumptive reversioners, treating eitzer 
Krishnaswami. Reddiar or Chidamb=ra 
Reddiar as the last full owner. One course 
of succession to the reversionary rizht 
follows the following line. On the de=th 
of Krishnaswami Reddiar . issueless, his 
mother Visalakshi Ammal became he 
heir. Visalakshi Ammal died in 1£-6. 
The line of descent follows, thereafter 
through her sister, Kamakshi, to ker 
daughter, Periammal and then to Pevi- 
ammal’s son Paradesa Reddiar, the seccnd 
plaintiff. The first plaintiff has taken an 
assignment of the reversionary interest 
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in ‘the B schedule properties from the 
second plaintiff and others under Ex. A-43. 
He also purports to have obtained a 
nomination from Paradesa Reddiar and 
others to the trusteeship of the C sche- 
dule properties under Ex. A-7. This right 
of nomination on the part of Paradesi 
Reddiar as the heir of the founder, is 
claimed on the ground that Sellammal’s 
nomination in 1946 by will of D. 1 is not 
valid as that will has not been proved 
and her nomination made in 1951 of D. 1 
is also not valid because the documents 
are forgeries. The crucial links to prove 
this line of reversion, are the position of 
Visalakshi Ammal as the adopting mother 
of Krishnaswami Reddiar and the posi- 
tion of Kamakshi Ammal, the grand- 
mother of Paradesa Reddiar, as the uter- 
ine sister of Visalakshi Ammal. Both 
these two vital links in this chain were 
attacked by the contesting first defendant 
for disputing the first plaintiff's claim to 
the reversionary Tight in the properties 
of Sellammal. 

12. In the alternative, the first 
plaintiff claimed that if the aforesaid line 
of descent is treated as not established, 
plaintiffs 4 to 6 would be the nearest re~ 
versioners ex parte paterna of Krishna~ 
swami Reddiar. By way of abundant 
caution, the first plaintiff took an assign- 
ment also from them of the reversionary 
interest in the B schedule properties as 
well as a nomination of the trusteeship 
of the C schedule properties. By way of 
a further piece of abundant caution, the 
first plaintiff obtained an assignment of 
the reversionary interest from plaintiffs 
7 to 14 on the-footing that they are the 
nearest reversioners of, Chidambara Red- 
diar, in case Chidambara Reddiar is 
treated as the last male owner. The con- 
testing defendant, the first defendant; 
disputed these alternative claims also. 

13. The learned Subordinate 
Judge’s approach to this controversy for 
the purpose of deciding it can be now 
briefly stated. We have already referred 
to the fact that the learned Subordinate 
Judge found that Visalakshi Ammal, the 
senior wife of Chidambara Reddiar, could 
not be considered as the adopting mother 
of Krishnaswami Reddiar at the formal 
adoption by Chidambara Reddiar, though 
she along with the junior wife, Bangaru 
Ammal, was présent at the adoption cere~ 
mony. Secondly, the learned Subordinate 
Judge found that it was not proved satis- 
factorily that Kamakshi Ammal, the 
maternal grandmiother of the second 
plaintiff, was the uterine sister of Visa- 
lakshi Ammal.- According to the learned 
Subordinate Judge, this finding would 
rule out the first plaintiff’s claim to the 
plaint properties on the footing of a line 
of descent ex parte-materna from Krishna- 
swami Reddiar, including the right of 
nomination to the trusteeship of the frst 
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plaintiff by Paradesa Reddiar to the 
Annadhana trust in respect of the C sche- 
dule properties. Next the learned Sub- 
ordinate Judge found that the plaintiffs 
have not proved satisfactorily the posi- 
tion of plaintifis 4 to 6 as the nearest 
reversioners of Krishnaswami Reddiar ex 
parte paterna, because there was reason 
to believe that Muthu Reddiar, a nearer 
heir, was alive at the time when the suc- 
cession opened on the death of Sellam- 
mal in 1951. Therefore, the first plaintiff 
could not claim any rights in the pro- 
perty also by the assignment he had 
. taken from plaintiffs 4 to 6. In regard to 
the assignment that he took from plain- 
tiffs 7 to 14, the learned Subordinate 
Judge found that it would not confer any 
right on the first plaintiff, because the 
last male owner was not Chidambara 
Reddiar. but Krishnaswami Reddiar. 
Therefore, the reversionary right had 
to be traced from swami Reddiar 
and not from Chidambara Reddiar. 

14, Relying mainly on the above 
findings, the learned Subordinate Judge 
held that the suit of the first Plaintiff 
must fail. The other plaintiffs were join- 
ed only as pro forma parties and they did 
not claim any separate. relief in the suit. 
Therefore, the suit was dismissed with 
costs. The Appeal A. S. 390 of 1961 is 
filed by the first plaintiff from the above 
decision. - As mentioned earlier, the main 
points in controversy in the appeal, A. S. 
390 of 1961, are the points mentioned 
above. Therefore, we will at the outset 
set them down as points for decision and 
proceed to consider them. These points 
are— 

. 1. Who is the founder of the Anna- 

dhana trust at Thiruvanaikoil-and what 
is the provision for the devolution of the 
trusteeship? 

2. Is the first plaintiff entitled to the 
trusteeship of the C schedule properties 
whether to the whole or to a moiety? ` 

3. (i) In regard to the items in the 
B schedule properties, in which Sellam- 
mal had a widow’s interest, who is the 
last male owner of those properties? 

(ii) Who are the proper heirs of the 
last male owner of the aforesaid pro- 
perties? Has the first plaintiff established 
his title to the aforesaid items in the B 
schedule properties -as well as the self- 
acquired items of Sellammal, in the B 
schedule by valid assignment from heirs 
of the last male owner, as well as of 
Sellammal? 

Point No. 1: We will briefly refer to 
the will, Ex. A-185, of Chidambara Red- 
diar executed on 10-10-1898. The will 
contains the following recital regarding 
the endowment for charity of his pro- 
perties:— 

“After paying off all debts due from 
me and collecting or realising all moneys 
due to me and after my grandson com- 
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pletes his twenty-first year, all the pro- 
perties described above and found to be 
in existence then should be divided in 
the following way: one-fourth of my 
entire estate should be devoted for the 
purpose of charity.” 

The documentary evidence indicates fur- 
ther that even during the lifetime of 
Chidambara Reddiar, he had built a 
Chatram and acquired large properties 
for the same and the charity of poor 
feeding was being performed. Ex. B-132, 
which is the counterpart of a lease deed, 
executed on 19-11-1909 by Krishnaswami 
as minor represented by his guardian 
Ramanatha, and Ramanatha states cate- 
gorically. that even by that time Chidam- 
bara Reddiar had built the Annadhana 
Chatram at Thiruvanaikoil. In the above 


‘document, they directed the lessees to 


pay a certain sum of money for the pay- 
ment of the salaries of the employees in 
the chatram and grain for the feeding of 
people in the Chatram. Now, Chidambara 
Reddiar died on 11-4-1907. The recital 
in the above lease deed, long before the 
present controversy arose, would show 
that Chidambara Reddiar even in his life- 
time had endowed a Chatram for Anna- 
dhanam or poor feeding. Unless in Chi- 
dambara Reddiar’s lifetime itself, the 
performance of the charity had been: 
clearly indicated it is very unlikely that 
his minor grandson (or adopted son) 
Krishnaswami, Reddiar -and Ramanatha 
Reddiar would have proceeded very soon 
after his death to earmark a substantial 
portion of the income from the properties 
of Chidambara Reddiar~for the payment 
of salaries. to servants and the feeding 


..expenses in the Chatram. The fact that 


Chidambara Reddiar had commenced the 
construction of an Annadhanam Chatram 
or chatram for feeding the poor and indi- 
gent, has also been referred to in the 
trust deed, Ex. A-54, executed by Rama- 
natha Reddiar. Ex. A-54 then recites 
that Chidambara Reddiar died before the 
completion of the Chatram and without . 
executing a formal trust deed endowing 
the properties for the charity. It is well 
known that under the Hindu law, no form 
of words is necessary to constitute a dedi- 
cation or a trust and no writing is neces- 
sary. No specific kind of deed is neces- 
sary to constitute an endowment. Under 
the Hindu Law a man by mere word. of 
mouth can constitute an endowment (vide 
the Law Relating to Hindus and Moham- 
madan Endowment—P. R. Ganapathi Iyer, 
2nd Edn. page 92). We are therefore of 
the opinion, agreeing with the learned 
Subordinate Judge’s finding that the trust 
was constituted by Chidambara Reddiar 
himself in his lifetime. He had indicated 
that one-fourth share in his properties 
should be set apart for the trust. He had 
indicated also the object of the trust as 
poor feeding. He had also commenced 
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building the Chatram where the cherity 
had to be performed. But he died b=fore 
a formal deed could be written. Ir the 
above circumstances, we are of op_rion 
that the founder of the Annadhanam 
trust at Thiruvanaikoil was Chidam>ara 
Reddiar. We confirm the learned Sub- 
ordinate Judge’s finding given in para- 
graph 361 of his judgment. 


15. The next question is regarjing 
the provision for the devolution of the 
trusteeship. Three things are said t be 
indispensable to constitute a valid trust; 
the first is sufficient words to raise it; 
the second is a definite subject, and the 

ird is a certain or ascertained o=ject 
(vide the Law relating to Hindu and 
Mohammadan endowments— P. R. Gana- 
pathi Iyer, 2nd Edn. page 92). It is not 
essential therefore that the founder skeuld 
provide a line of devolution of trusee- 
ship. It is open to him to do so. But 
decisions have laid down the methoc to 
find out the form of devolution of trustee- 
ship where the founder has not laid cewn 
the course of devolution at the time when 
he constituted the trust. In Sukbir Singh 
v. Nihal Singh, (1913) 18 Ind Cas 232 
(All), it has been laid down that where 
a founder does not provide by the encaw- 
ment for the management of the property 
by him, the right to nominate truscees 
remains vested in him until his death and 
continues to his heirs after him. Bh=ba- 
tarini Devi v. Ashalata Devi, 1%3-2 
Mad LJ 70 = (AIR 1943 PC 89) is another 
decision- which says that where the 
founder has not provided for the man=ge- 
ment, both the power of nemination and 
trusteeship descend 
other decisions were referred to in “his 
eonnection. In Gauranga Sahu v. Suzevi 
Matha, ILR 40 Mad 612 = (AIR 1918 ‘iad 
1278) (FB) it has been held that it is c=m- 
petent to an heir of a founder of a shrine 
in whom the trusteeship is vested, owing 
to the failure of the line of the original 
trustees, to create a new liné of trustees. 
In Sri Ram v. Chandeswar Prasad, ¿IR 
1952 Pat 438, the following points vere 
laid down. (1) When the worship of an 
idol is founded, the office of shebait is 
held to be vested in the heirs of zhe 
founder, in default of evidence to skow 
that he has disposed of it otherwise; (2) 
the right of the founder to lay down zhe 
line of devolution of the shebaitship :3 a 
heritable right, and the successor of -he 
founder is entitled to exercise that risht; 
and (3) it is not correct to say that -he 
nomination of a trustee by the heir cf -he 
founder of an endowment would be tanta- 
mount to alienation of the office of 
trustee. The heir of the founder has the 
right to create a new line of trustees, 
if the trusteeship has vested in him or 
her, owing to the failure of the line of 
the original trustees. 
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16. It is now beyond dispute that 
Krishnaswami Reddiar, the grandson by 
the daughter of Chidambara Reddiar, was 
validly adopted by Chidambara Reddiar. 
The learned Subordinate Judge has found 
the adoption to be valid. The contest is 
only regarding the adopting mother for 
the purpose of succession to Krishna- 
swami Reddiar when he died issueless. 
Therefore, on the death of Chidambara 
Reddiar, Krishnaswami Reddiar became 
his heir. Under the abovesaid principles 
the right to found a line of trusteeship also 
vested in him, since Chidambara Reddiar 
did not found a line of trusteeship himself. 
Krishnaswami Reddiar too died on 6-1- 
1914, but without exercising the power 
of nominating the line of trustees. His 
widow Sellammal became his heir..Under 
the Hindu Law, there is no distinction 
between a female heir and a male heir 
so far as the right to function as a trustee 
or the right to nominate a line of trustees 
is concerned. Whatever might be the 
limited nature of the power of Sellammal: 
so far as the power of disposal of im- 
moveable properties which devolved on 
her is concerned. so far as the right to 
nominate the trustees is concerned, there 
was no fetter on her right. 


17. It was in such circumstances 
that she appears to have participated 
along with Ramanatha Reddiar in 1914 
after her husband’s death in a series of 
documents. 





(His Lordship discussed facts “and 
proceeded)— 
It is also urged by Mr. M. S. Venkata- 


zamn Aiyar that Sellammal as the heir 

f the founder had no right to constitute 
a ‘joint trustee along with her, as that 
would imply an alienstion of a part of 


the trusteeship right, which she i$ not 
entitled to do. 
18. It appéars to us on a pertisal 


of the terms of the compromise, Bx. A=%8, 
that after the compromise, Ex, A-54 had 
no validity whatevér 80 far 48 the devo- 
lution of trusteeship is concerned. The 
trust properties also formed part of the 
properties of Chidambara Reddiar. When 
paragraph 12 of the compromise recites 
that thereafter neither of the parties 
would have any interest in the property 
allotted to the other and each person 
should enjoy the property allotted to him 


‘as well their heirs after them, it meant 


that the properties of Chidambara Red- 
diar, both the properties divided between 
Ramanatha Reddiar and Sellammal and 
the properties endowed in trust in which 
they divided the trusteeship right in 
moieties, would be included. A similar 
issue came before a Bench of this court 
consisting of King and Krishnaswami 
Ayyangar, JJ. in Sellammal v. Papam- 
mal, A. A. O. Nos. 168 and 389 of 1937 
(Mad). That appeal arose in the follow- 
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fing way: When Ramanatha Reddiar died 
in 1931, he was enjoying the second turn 
in the joint trusteeship. His widow, 
Papammal had enjoyed the trusteeship 
between 1932 to 1934. Sellammal suc- 
ceeded to the turn in 1934, Her turn 
ended in 1937. Papammal then wanted 
to enjoy her turn. But she was resisted 


by Sellammal. Thereupon, Papammal ap-- 


plied in E. P. 4 of 1937, for assuring her 
of her turn, by way of execution of the 
compromise decree in O. S. 3 of 1922. 
The District Judge, Tiruchirapalli, allow- 
-ed her prayer. Sellammal appealed. That 
was how this matter came before a Bench 
of this court at that time. The Bench in 
its judgment referred to paragraph 12 of 
the compromise decree we have extracted 
above. The Bench observed— 

“We think para 12 therefore was in- 
tended to apply to para 8 just as much 
as to all the other paragraphs which had 
preceded it and that the parties had no 
intention of drawing any distinction be- 
tween the trust properties and the pro- 
perties of Chidambara. It is quite clear 
from the whole course of this litigation 
that the parties have never been thinking 
of these properties in the light of trust 
property or have had any concern for 
ira rights of the beneficiaries. They are 

£ simply of their right to manager- 
ship and in that respect they must, we 
think, have included this property within 
the terms of the properties of Chidambara 
in paragraph 12”. 
The Bench also observed, following an 
earlier decision of this court in Ramachar 
v. Venkata Rao, AIR 1938 Mad 661-— 


“Even if therefore para 12 of the 


present compromise decree were not. 4 E 


be interpreted as we interpret- it 
think- the principle of this ruling vould 
-- apply- and that the mere omission of the 
-7 parties to make specific reference in para- 
graph 8 as to what should happen if 
either of them were to die would not 
prevent the argument in favour of the 
present petitioner that the right to enjoy 
this property by turns must be deemed 
to be one which would succeed to 
their respective heirs.” 

19. It will be clear from the above 
that Papammal in the above execution 
proceedings pressed the right to only a 
moiety of the trusteeship to be enjoyed 
by a three-year turn. She also claimed 
that it is a heritable right which vested 
in her after the death of Ramanatha 

_ Reddiar. It is this right which the first 
plaintiff had acquired in the absence of 
an ‘heir to Papammal, by nomination (Ex. 
A-148) from Ramanatha. The claim put 
forward by Papammal the first plaintiff’s 
predecessor-in-title only to a moiety of 
the trusteeship cannot be enlarged by the 
first plaintiff so as to exclude the half 
right in Sellammal as well as her heirs, 
and set up for himself the right to the 


AIR. 


entirety of the trusteeship by reliance 
upon paragraph 18 of the trust deed of 
Ramanatha. It appears to us that the 
reference in clause 8 of the compromise 
“subject to the conditions of the trust 
deed” must mean only “subject to the 
conditions in the trust deed about the 
nature of the trust, the object of the 
trust and also the properties endowed to 
‘the trust”. The arrangement made there~ 
in for the devolution of the trusteeship, 
was expressly given up and substituted 
by a different arrangement in the com~ 
promise. It cannot be revived for the 
purpose of putting forward a different 
claim to the trusteeship after the death 
of one or the other of the parties to the 


compromise, namely, Sellammal or 
Ramanatha by their legal representa- 
tives. 

20. There was a further argument 


put forward by the first plaintiff as an 
alternative, that Sellammal’s action in 
alienating a moiety of the trusteeship to 
Ramanatha is invalid and that it can be 
challenged by a subsequent heir of the 
founder, who will have power to make a 
nomination to the exclusive trusteeship 
in favour of the first plaintiff. This argu- 


“ment also appears to us to be untenable. 


Certain observations on which the learned 
counsel relied, are found at pages 560 
and 561 of the Law relating to Hindus 
and Mohamedans endowmenis— P, R. 
Ganapathi Iyer, 2nd Edn. They are:— 


“Where under the terms of any 
foundation, the incumbent has the_right 
to appoint a successor, he has ño right to 
transfer this right tō or confer it upon 
another: Upon the same principle, a 
trustee, whether hereditary or otherwise, 
has no right to appoint either in his. own 
place or as co-trustee to act jointly with 

i Trustees have no power to add to 
their number unless authorised by the 
terms of the foundation.” 


21. It is obvious that the learned 
author while making the above observa~ 
tions (extracted from other judgments) 
has in mind a case where the founder had 
already provided a particular line of 
devolution to the office of trusteeship. In 
such circumstances his heir cannot change 
that order of devolution by alienating 
the trusteeship or appointing a co-trustee, 
But such a situation has not arisen 
in the present case. The founder 
has not provided for a line of 
devolution of trusteeship. Therefore, the 
right to create a line of trusteeship de- 
volved on his heir Sellammal. In 1914 
she had to meet a situation relating to 
the disposal of the assets of Chidambara ~ 
Reddiar under his will by the executor 
Ramanatha. In 1914 she was a young 
woman. She had also been recently 
widowed. Her age at-that time would 
have been about 20 years. Ramanatha 
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Reddiar as the executor of the wil of 
Chidambara Reddiar occupied a dontmant 
position in the affairs of the family. 
Chidambara Reddiar had treated hir- as 
his adopted son. He had given hint ex- 
-tensive powers of management c his 
‘assets. He had entrusted to him the 
entire power of carrying out his izten- 
tions in the will. In such circumstences, 
his widow seems to have been persuaded 
in the beginning to. give her conse-t to 
the devolution of trusteeship providex! for 
fn Ex, A-54. In the arrangement therein 
she had practically surrendered the right 
to be in trusteeship of very valuable pro- 
perties in favour of Ramanatha RecJiar, 
postponing her right to the contingenzy of 
her adopting a son. Even that right was 
reserved for the adopted son and nci for 
her. In such circumstances, she desided 
to file a suit in 1917 to revoke the arrenge- 
‘ment in Ex. A-54 and get her rights. de- 
clared as against Ramanatha Recdiar. 
Ramanatha Reddiar as found by the learn- 


ed Subordinate Judge, was not a member. 


‘of Chidambara Reddiar’s will wh=rein 
Chidambara treated him as his adcoted 
‘son*and by his subsequent conduct, and 
the acquiescence of Chidambara’s <eirs 
Ramanatha Reddiar had become de iacto 
. a member of Chidambara Redcar’s 
family. Therefore, the widow -can be 
considered as. having acted in a bona fide 
settlement of disputes connected tc the 
succession which arose between her and 
Ramanatha Reddiar, when she entered 
. into the compromise with Ramaratha 
Reddiar in that suit. There is therefore 
no question in such circumstances of Sel- 
lammal having made an improper aliena- 
tion of a moiety of the trusteeshit to 
Ramanatha Reddiar and his heirs or suc- 
cessor-in-interest, by submitting to the 
“compromise decree. We have alsc re- 
ferred to the observations in AIR =952 
“Pat 438, that the nomination of the 
trustee by the heir of the founder cf an 
endowment would not amount to an ali- 
‘lenation of the office of trustee. The 
‘same principle would apply when the 
heir of the founder decides to constitute 
a joint trusteeship between her and an- 
‘Jother, especially if it is done as a zona 
“(fide settlement of family disputes. 


- 22, We therefore find under the 
second part of point No. 1 that the devo- 
lution of the trusteeship was brought 
Jabout by Sellammal by- creating trustee- 
ship was a joint trusteeship between her 
and Ramanatha Reddiar. with an implied 
right of devolution to their heirs or nomi- 
nees, as the case may be. 


; 23. Point No. 2 It would ‘fcllow 
that the first plaintiff as the nominee of 
Ramanatha Reddiar under his will, Ex. 
A-148, would be entitled to a moiety of 
‘the trusteeship to be enjoyed in tarns 
with the heirs or nominees of Sellan-mal, 
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Papammal, the widow of Ramanatha 
Reddiar, seems to have disputed the first 
plaintiff's right to the trusteeship, but 
subsequently she has not pressed her ob- 
jection in this suit. Similarly, the first 
defendant as the nominee of Sell 
cannot set up a claim to Ramanatha’s 
moiety in the trusteeship, by claiming 
an exclusive right in the  trusteeship 
under the will of Sellammal. The first 
defendant’s right in the trusteeship also 
must be limited to a moiety. 


24, Sellammal before her death 
filed O. S. 88 of -1949 against Papammal 
and Venugopal Reddiar, the first defend- 
ant, for a declaration that she is the sole 
trustee of the charity and that the defend- 
ants had no manner of right to interfere 
with her management. She also sought 
for an injunction restraining them -from ` 
seeking to execute. the decree in O. S. 3 


- of 1922: District Court, Tiruchirapalli. 
~ But, unfortunately, she died before the 


suit was decreed and the suit abated on 
her death. It is urged that by reason of 
the abatement and the failure of the legal 
representatives to pursue the suit, an im- 
plied decision of a conclusive nature in 
favour of the first defendant and against 
Sellammal’s right and the right of her 
heirs to the trusteeship has been arrived 
at. It is urged that it would also pre- 
clude the representatives in interest of 
Sellammal to agitate and claim any right 
in the trusteeship in a fresh suit by rea~ 
son of Order XXII, Rule 9, Civil Proce- 
dure Code. Reference was also made to 
a decision of this court in Rahimunnissa 

gum v. Srinivasa Iyengar, AIR 1920 
Mad 580 where it was laid down that an 
order of abatement is a judgment and 
should be followed up by a decree, that 
it operates as a judgment in favour of 
the defendant that the only course open 
to a legal representative of the deceased 
plaintitiff to escape the effect of an abate- 
ment order is to apply to set aside the 
abatement, and that if he does not succeed 
in vacating the judgment and so long as 
the defendant continues in possession, 
the order of abatement is conclusive of 
the defendant’s right to the property. la 

25. The short answer. to -this-con< 

tention is that Sellammal-in-O. S. 88 of 


1949, was putting forward an exclusive 


right in herself to the trusteeship and 
denying the right of Papammal and the 
first. defendant altogether. On her death 
the cause of action did not survive. There~ 
fore, the abatement on her death cannot 
affect the right of the subsequent trustee. 
Further, the effect of the abatement in 
the light of the above decision, may be 
viewed -as conclusive so far as the exclu- 
sive right which Sellammal claimed In 
O. S. 88 of 1949 is concerned, but it can- 
not be used as a ground for negativing 
the right to a moiety of the trusteeship. 
which had been already declared in 
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O. S. 3 of 1922, as between Sellammal on 
the one hand and Papammal on the: other. 

26. At this stage, it will be use- 
ful to refer to the documents under which 
Sellammal transferred her right to the 
trusteeship besides her interest- in the B 
schedule properties. 


(After discussing the facts’ ‘His Lord- 
ship proceeded)— 

27. Our finding on this point is 
that the first defendant will be entitled to 
a moiety in the trusteeship of the C sche- 
dule properties, the remaining moiety be- 
longing to the first plaintiff. They 
enjoy the trusteeship by turns of three 
years each as provided: in the compromise 
decree, subject to any other modification 
in the turn system arrived at by agree- 
ment or- appropriate legal steps taken by 
the parties. if it is found necessary in the 
interests of the trust. 


28. Point No. 
Though there were pleas in the lower 
court that Chidambara Reddiar was the 
last male owner-of the properties in the 
B schedule in which Sellammal had a 
widow’s interest the lower court came 
to the conclusion that Krishnaswami 
Reddiar was the last male owner of these 
properties. This title he got under 
will Ex. A-185 of Chidambara Reddiar 


followed by the partition between him-. 


self and Ramanatha Reddiar, there is no 
real dispute before us at the hearing of 
the appeal about Krishnaswami being the 
last male owner. There was also no dis- 
pute as to the particular items of the B 
schedule which are found by the lower 
court to be the self-acquisitions of Sellam- 
mal (vide para 300 of the lower court’s 
judgment). The other items which are 
mentioned in para 301 of the lower 
court’s judgment under issue No. 33 are 
found to be properties belonging to the 
estate of Krishnaswami. There is no 
dispute before us about these findings. 
There is also no dispute before us that 
such of the alienations as Sellammal made 
in her lifetime and those alienations 
which the first defendant made of. the 
itersa—belonging to the estate of Krishna- 
swami are net binding on the reversioners., 
This finding also-is not attacked before 
us in the appeal. But the further attack 
levelled by the contesting defendants in 
the lower court as well as before us is 
about the proper reversioners of the last 
male owner, Krishnaswami Reddiar. 
This falls under point .3 (ii) above. 


29. As we have already indicated, 
the first plaintiff has obtained assign- 
ments on three grounds from people. He 
obtained an assignment from the second 
plaintiff on the footing that he is the 


reversioner ex parte materna of Krishna-. 


swami Reddiar through his adoptive 
mother Visalakshi Ammal, the senior wife 


3 (i) and a: 


the’ 


A.LR, 


of Chidambara HKeddiar. In the alter- 
native, the first plaintiff claims through 
assignments taken from plaintiffs 4 to 6 
on the footing that they are descended 
from Krishnaswami Reddiar’s natural 


father’s brother, that is, they are the 


heirs of Krishnaswami Reddiar through 
his natural father. By way of another 
approach to the reversion, the first plain- 
tiff has taken assignments from plaintiffs 
7 to 14 on the ground that they are des- 
cended from KRangachi - Reddiar,. the 
brother of Rajachidambara Reddiar. It 
is unnecessary to consider the position of 
plaintiffs 7 to 14 for the purpose of trac- 
ing the reversion in consequence of the 
findings above that it was Krishnaswami 
Reddiar and not Chidambara Reddiar 
who was the last male owner of the pro- 
perties. 

30. We will take first the rever- 
sion ex parte materna claimed from 
Krishnaswami Reddiar. It starts with 
the adoption ceremony for adopting 
Krishnaswami Reddiar by Chidambara 
Reddiar. Though both his wives, the 
senior Visalakshi Ammal and the junior 
wife Bangaru Ammal, ‘were present at the 
ceremony, if the adoptive mother is held 
to ‘be Visalakshi Ammal, Visalakshi 
Ammal'’s heirs will be Krishnaswami 
Reddiar’s heirs on the maternal side. The 
learned Subordinate Judge at the very 
outset found that neither of the two 
wives of Chidambara Reddiar could be 
deemed the receiving mother to become 
the adoptive mother (vide para 346 of the 
judgment). This finding is attacked by 
the learned counsel, Mr. M. S., Venkata- 
rama Iyer, appearing for the first plain- 
tiff. We will, therefore, consider this 
finding to begin with. ti 

31. There is no doubt that an 
adoption ceremony with datta homam 
was duly performed by Chidambara 
Reddiar with the help of the priests who 
officiated at the function. Krishnaswami 
Reddiar’s parents were alive to give him 
in adoption. In the adoption deed, Ex. 
A-27, Chidambara Reddiar has recited:— 

“As I have no santhathi, I have taken 
in adoption Krishnaswami aged 7 years, 
who is my. dauhitra, daughter’s son and 


-who is under the protection of my daugh- 


ter, Soundarammal, in the presence - of 
(1) Visalakshi, my first wife, (2) Bangaru 
Ammail;~my second wife, relatives, Brah- 
mins and others, as enjoined by the 
Sastras”’. 

Evidence was tendered in the prior liti- 
gation about the adoption ceremony. Ex. 
B-139 is the evidence of. Venkatachala 
Reddi, who is one of the attestors to the 
adoption deed. The evidence of another 
attestor is Ex. B-141. The evidence of . 
Sethuramayya. who was present. is Ex. 
B-142. The learned Subordinate Judge in 
paragraph 334 of his judgment has con- 
sidered this evidence and he came to the ` 


x 
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conclusion that what was established was 
that Chidambara Reddiar accepted the 
boy in adoption and at that time bofh the 
. Wives were present. In -such cir2um- 

stances, the learned Subordinate Judge 
felt it difficult to decide which of th= two 
wives accepted the -boy in adoption and 
thereby became the adoptive mothe> for 
the purpose of prescribing a line of des- 
cent to the adopted boy through his 
adoptive mother. On account of this, 
the learned Subordinate Judge saic that 
the relatives of Visalakshi Ammal c=nnot 
put forward a claim to succeed to Kri- 
shnaswami Reddiar through his adcotive 
mother. 


32. ` We have been taken thrush 
a considerable volume of authority Bear- 
ing on the Hindu law of Adoptior and 
the part that the wife (or wives) af the 


adoptive father, and in cases where the- 


adoptive father is dead, his widow (or 
widows), have to play. So far as the 
present controversy is concerned, the rele- 
vant authorities can be referred to brief- 
ly. Mayne on Hindu Law, 11th Edn, 
1950, at page 245 says— 


‘Where a man has two wives and 

associates one of them in the. adoption of 
a son, that wife is the adoptive mother, 
the other being only the step-mothe-. . . 
Where a man makes an adoption inde- 
pendently of both his wives, though the 
Madras High Court refused to corszider 
the question as not likely to ha=pen, 
there can be little doubt that the snior 
wife would be the person whom the law 
would name as the adoptive mccher, 
whether the succession is to ordinary pro- 
perty or an impartible estate. Where a 
man adopts a son in conjunction with 
both his wives, the senior wife wou_d be 
in law the adoptive mother.” 
The raison d'etre of this principle oz the 
senior wife being treated as adootive 
mother is traceable to the special status 
which the Hindu law and custom give 
to the senior wife where a Hindu has a 
plurality of wives. The senior wif is 
designated as the dharmapathni' She 
alone has the prerogative to participate 
along with her husband in the perfrm- 
ance of homam and other religious -ites 
and duties. In Kodali Tiruvengalaramam 
v. Kodali Butchayya, 55 Mad LJ 757 et. pp. 
761 and 762 = (AIR 1929 Mad 11 a= pp. 
13 and 14) the following observations are 
found, which we consider to be relevant 
for this case; at page 761 (of Mad LJ) = 
(at p. 13 of ATR): : 


“We may also in this connection fer 
to the text of Kathyayana where the first 
and senior wife is said to be the dharma- 
pathni, that is to say the wife wec for 
the purpose of performing religious rites 
and duties and the second and succeeding 
wives spoken of as merely for the pur- 
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pose of love or lust. Again in the chap- 
ter treating a vivaha-samaskara it is stat- 
ed in the commentary that after the 
sacrificial fire is created along with one 
wife, the wives afterwards taken do not 
acquire equal rights with the first wife 
in respect of the oblations unless both 
the wives together again officiate in creat- 
ing a new sacrificial fire. In the Shastras 
are to be found scattered about many 
texts which give prominence to and re- 
cognise the superiority of the first wife 
or the dharmapathni’”’. 


33. Again at p. 762 (of Mad LJ) 
= (at p. 13 of AIR):— 

“Again, as in the making of datta 
homam only one person can at a time 
perform the Homam and it cannot be per- 
formed by both or on behalf of both 
simultaneously. Hence also, it is deduci- 
ble that though both may be present and 
participate in the performance of the 
Homam, it is shastraically performed only 
by the senior and deemed to have 
been performed only by her”. 


34. Similarly in Basappa v. Sid- 
ramappa, ILR 43 Bom 481 at p. 484 = 
(AIR 1919 Bom 107) it is observed as 
follows:— 

“Yajnavalkya’s text and Vijnane- 
swara’s commentary thereon make it 
clear that the senior wife is entitled to 
perform all religious acts, in preference 
to the junior wives. The seniority there 
referred to is not the seniority in age 
but seniority in marriage.” 


35. Authorities have made it clear 
that the crucial act of receiving at the 
ceremonial part of the adoption has to be 
done only by the husband. Receiving by 
the wife who is present has only a sym- 
bolical, or a secular significance. Golap- 
chandra Sarkar Sastri in “Tagore Law 
Lecture, 1888—The Hindu Law of Adop- 
tion (1916), 2nd Edn., page 372 under the 
heading “Constructive delivery not suffi- 
cient” observes: 

“It is obvious that the actual transfer 
of the boy from -the one father to the 
other is everywhere contemplated as con- 
stituting the giving and receiving which 
is spoken to...... I think that the 
transaction of giving and receiving is not 
complete for the purpose of the adoption, 
unless the boy given is actually present 
and given over from one parent to the 
other...... á 
The ancient texts Dattaka Mimamsa and 
Dattaka Chandrika have referred to 
“pratigrahitri ya matha” the adopting 
{the mother who receives) mother in the 
context of the adoption ceremony. 
Dattaka Mimamsa, Section H, placitum, 
22 contains the crucial observation about 
the importance of the husband’s part in 
an adoption ceremony. 
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waddle AUT SAMA MAT 
aaa ears Aa | 
areas fear att 
arga: | 
BAMA AACA AAA, | 


Tt, translated, means “on account of the 
husband’s superior importance by the very 


fact of his receiving the boy in adoption, . 


sonship in him is achieved by the ` wife 
also just as in any other thing taken by 
the husband, ownership is acquired by the 
wife too.”. It is in the context of the 
performance of the oblations to the an- 
cestors in the maternal line, and of a 
possible devolution of succession on the 
maternal line that the question of who 
the adoptive mother is arises. It is for 
this purpose, that in another portion of 
Dattaka Mimamsa, it is stated “Maternal 
ancestors of the adopted son mean only 
the father, grandfather and so on of the 
adoptive mother, because of the. applica~ 
bility of the rule about ancestors to the 
line of the mother also.” 


36. A Full Bench of this Court in 
Sivagami Achi v. Somasundaram Chettiar, 
1956-1 Mad LJ 441 = (AIR 1956 Mad 323) 
(FB) had to interpret the significance 
of the term “prathigrahitri d 
found in the above extracts of the ancient 
texts. The Full Bench laid it down that 
the term “adoptive mother” must be 
taken in its primary meaning of the 
mother who accepts a boy in adoption 
and not in the figurative sense of the 
adopter’s wife, when the adoption is by 
a widower. The term “prathigrahitri 
ya matha” will refer only to a living wife 
and not to a predeceased wife. The Full 
Bench set at rest the doubt raised on the 
point by an earlier decision in Soundara- 
pandian Ayyangar v. Periaveeru Thevan, 
65 Mad LJ 58 = (AIR 1933 Mad 550). 
But the Full Bench does not deal with 
the present point as to when two wives 
of the adoptive father are present at the 
adoption ceremony, which of the wives 
will be the adoptive mother for tracing 
the line of succession for the adopted son 
through his mother. For resolving this 
point when both wives: or a plurality of 
wives of a Hindu take part in an adoption 
of a boy by him, the term “prathigrahitri 
ya matha” must be given the meaning 
of the “senior wife” or ‘dharmapathni’, 
As mentioned already the act of actual 
physical receiving by the mother is not 
Important. It is the physical receiving 
by the father that is 


& 
agara” (e, due to the import- 
ance given to the husband). If two wives 
are associated, the dharama pathni by rea~ 
son of the special status and priority which 
the Hindu law and custom gives to her, 
will become the adoptive mother, for 


important, 


. Kamakshi 


' Paradesa Reddiar. 


ya matha” 


A.I. R. 


tracing the line of succession ex parte| 
materna from the adopted boy. 


37. We reverse the finding of the 
lower court on this point and hold that 
if it is possible to determine an heir 
claiming descent through  Visalakshi 
Ammal, he would represent the rever- 
sionary heir ex parte materna of Krishna- 
swami Reddiar. 


38. But in determining such heir 
a great deal of difficulty arises with re~ 
gard to the evidence. As pointed out by 
the lower court, only confusing and dis- 
crepant evidence of relationship is given 
and that too long after the event. In the 
genealogy attached to the plaint, it is 
stated that Visalakshi Ammal’s sister is 
Ammal. Her daughter was 
Periammal and Periammal’s son is Para- 
desa Reddiar, the second plaintiff. The 
first plaintiff claims to have obtained an 


-~ assignment of the reversionary right’ in 


from 
The learned Subordi- 
nate Judge found that Paradesa Reddiar 
has not been satisfactorily shown to be 
the graridson through the daughter of 
Misalakshi Ammal’s uterine sister. 


39. We have carefully considered 
the evidence. both oral and documentary, 
in this réspect. The documentary evi- 
dence includes Ex. A-71, dated 13-6-1915, 
a settlement deed by Visalakshi Ammal 
and her daughter, Soundarammal, in 
favour of Rangaswami Reddiar and minor 


Krishnaswami Reddiar’s properties 


- Paradesa Reddiar, son of Muthu Reddiar. 


There is documentary evidence to show 
that Paradesa eddiar’s father was 
Muthu Reddiar and mother Periammal. 
But the oral evidence is very confusing 
as to who the mother of Periammal was 
and whether she was the’ uterine sister 
of Visalakshi Ammal. Most of the evi- 
dence is hearsay. It is bound to be so 
with witnesses summoned orally to speak 
out the relationship of people long since 
dead. No doubt the Evidence Act per- 
mits persons who by relationship or by 
special means of knowledge know about 
the relationship of the parties to speak 
to the relationship (Section 32(5) and Sec- 
tion 50 of the Evidence Act). But such 
evidence given long after the event has 
got to be scrutinised with care. It is in- 
cumbent on a plaintiff seeking to succeed 
to property as an heir affirmatively to 
establish the particular relationship which 
he puts forward. He is also bound to 
satisfy the court that to the best of his 
knowledge there are no nearer heirs. It 
is for those who claim that their kinship 
is nearer than that of the defendant to 
prove that relationship; (vide Ramarao 
v. Kuttiya Gounder, ILR 40 Mad 654 = 
(AIR 1917 Mad 872)). He need not prove 
an absolute negative. Only when there 
fs some doubt about the relationship, the 
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onus Is on him to give strict proof (aide 
AIR 1937 Mad 607). 

40. P.W. 20, the second plair-iff, 
has no direct knowledge about the rela- 
tionship. He got it from his mother, 
when she was seriously ìl. The leamed 
Subordinate Judge points out that in the 
absence of an extract from the birth 
register relating to Paradesa Reddiar, it 
is difficult to find out whether he was 
born to Periammal, the first wife of 
Muthu Reddiar, or whether he was Lorn. 
to Meenammal, another lady whom 
Muthu Reddiar married. 

(His Lordship discussed the evidence 
and proceeded). 

_ 41. In the above state of the =vi- 
dence, the learned Subordinate Judge 
found that it is not desirable to predizate 
satisfactorily, that Paradesa Reddiar was 
the son of Visalakshi Ammal’s younzer 
sister, Kamakshi Ammal. The learned 
Subordinate Judge observed that ihe 


recital in the documents that he is the. 


Sister’s grandson would be equally cən- 
sistent with his being a step sister’s 
grandson and not necessarily of an uter- 
ine sister, bearing in mind the conduct 
of the parties. The learned Subordimte 
Judge refers in this connection to anotier 
document, Ex. A-20, where even a səp- 
sister is described as a sister. Therefre, 
one cannot conclude that the word 
"“thangai” used “in the documents con~- 
notes only a uterine sister. One must 
have satisfactory evidence on the pcnt. 
The oral evidence adduced by the first 
plaintiff is conflicting and discrepant =nd 
does not discharge the onus laid on ~he 
first plaintiff in such cases. Therefcre, 
while holding that the lower court ceme 
to a wrong conclusion about the validity 
of the adoption and that the adoption 
really gave the status of adoptive mother 
to the senior wife Visalakshi, we find 
that the further chain of evidence to 
prove that Paradesa Reddiar was fhe 
descendant through the adoptive moth=’s 
line of Krishnaswami Reddiar has rot 
been established. 


42. Regarding the heirs of K-i- 
shnaswami Reddiar through his nattral 
father. which need be considered o-ly 
if his adoption is not true, the evidence 
is discussed in paragraph 349 and me 
succeeding paragraphs of the learn2d 
Subordinate Judge’s judgment. Wat 
appears from this evidence is that if a 
certain Muthu Reddiar was alive, on =e 
date of Sellammal’s death in 1951, ne 
‘would be a nearer reversioner than plaia- 
tiffs 4 to 6. 


{evidence discussed). 

The lower court has found that in fhe 
absence of satisfactory evidence as ło 
whether Muthu Reddiar was alive or mot 
when Sellammal died and succession 
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opened, it cannot be held that the plain- 
tiffs 4 to 6 have been shown as the nearest 
reversioners to Krishnaswami Reddiar 
through his natural father entitling the 
transfer of reversionary right by plain~ 
tiffs 4 to 6 to the plaintiff. But this is 
unnecessary to consider the aspect of the 
case as Krishnaswami was validly adopt- 
ed by Chidambara. . 

43. Regarding plaintiffs 7 to 14, 
we have already held that at best they 
are claiming to be only descendants of 
Rajachidambara Reddiar. But the issue 
here is who are the legal representatives 
of Krishnaswami Reddiar, the last male 
owner. On that point. even though the 
adoption is formally proved, the further 
course of. succession from Krishnaswami 
Reddiar through his mother has not been 
proved satisfactorily. 

44, There is one other point which 
turned round the recital in the will of 
Rajachidambara Reddiar, Ex. A-185. 


(discussion of facts omitted). 

It appears to us that before the residual 
clause in Ex. A-185 can be used as a 
ground for decreeing the first plaintiff's 
claim regarding the B schedule proper- 
ties the earlier directions of the testator 
should in any event be fulfilled. But 
since they could not be fulfilled, we are 
inclined to agree with the view of the 
Subordinate Judge that this part of the 
will of Chidambara Reddiar cannot be 
used to defeat the earlier clause of the 
will conferring full rights on Krishna-~ 
swami Reddiar and Ramanatha Reddiar 
each to a moiety of Chidambara Reddiar’s ` 
properties, after excluding the bequest for 
charity. 

45. In view of the foregoing, we 
are of the view that the first plaintiff has 
failed to establish his title to the B sche~ 
dule properties, both ancestral properties 
as well as the self-acquired properties in~ 
cluded in the will of Sellammal. He has 
also not established his title to dispossess 
the alienees from Sellammal and the first 
defendant. 

46. In the result, the decree of the 
lower court is modified in part as men- 
tioned above. There will be a decree 
declaring that the. first plaintiff and the 
first defendant will be entitled to enjoy 
the trusteeship of the C schedule proper- 
ties in moieties, with suitable turns for 
the management. Until the parties by 
mutual consent or by other approved 
legal means alter the arrangement of 
turns fixed under the compromise decree, 
the same turns will be observed in future 
also for the management of the trustee- 
ship. The appeal is dismissed in other 
respects. No order as to costs in this 


appeal, 
Order accordingly, 


Pe 
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RAMANUJAM, J. 

Shri ‘Thyagrabrahma 
Sabha, Governing Body, 
represented by its Secretaries Embar 
Vie ees and another, Peti- 
tioners v. V. Venkatesan, Respondent. 

Civil Revn. Petn. No. 525 of 1970, D/- 
3-11-1970, from order of Dist. Munsif 
Court, Thiruvayyaru, D/- 10-12-1969. 

Civil P. C. (1908), O. 1, R. 8 — For 
applicability of O. 1, R. 8 person sued in 
representative capacity need not have 
prior requisite authority if numerous per- 
sons have same interest in that suit. 

A suit for getting the election of 
newly elected governing body of an asso- 
ciation declared void and consequential 
injunction can be filed against its two 
Secretaries in representative capacity 
even in absence of prior authority as re- 
quired under rules of that association 
because they along with other members 
have common interest in upholding the 
validity of election of that governing 
body. (Para 2) 

M. Srivatsamani, for V. P. Raman 
and R. Krishnaswami, for ‘Petitioners; K. 
Gopalachari, for Respondent. 

ORDER :— In this case the defen- 
dants 1 and 2 in O. S. No. 84 of 1969 on 
the file of the District Munsif of i 
vaiyaru, challenge the order passed by 
that court under Order 1, Rule 8, CPC. 
permitting the plaintiffi-respondent to sue 
them in a representative capacity. The 
suit is one filed by the respondent for de- 
claration that the election of the govern- 
- ing body for Sri Thyagabrahma Mahot- 
sava Sabha held on 10th January, 1969 is 
invalid and for an injunction restraining 
the elected body from functioning. The 
said suit was filed against defendants 1 
and 2 as the Secretaries of the Sabha who 
were then functioning as such. The peti- 
tioners-defendants resisted the suit on 
various grounds, The substantial ground 
of defence taken by them was that the 
suit being one for setting aside the elec- 
tion, all the persons who have been elect- 
ed on 10th January, 1969 and who would 
be affected by any adverse decision in the 
suit should be made parties to the suit 
and that the suit is not maintainable 
without impleading them as parties to the 
suit. They also justified the election con- 
ducted on 10th January, 1969 by denying 
the irregularities pointed out by the res- 
pondent in the suit in the conduct of the 
PEC vias 


Mahotsava 
‘Thiruvaiyaru, 


The respondent-plaintiff there- 
after fled an application under Order 1, 
Rule 8 to sue the petitioners in a repre- 
sentative capacity for the entire govern- 
ing body. The lower court, after hearing 
the objections from the petitioners, gave 
the permission sought for. The learned 
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counsel for the petitioners contends that 
the lower court is in error in granting 
permission under Order 1, Rule 8 to the 
plaintiffi-respondent to sue them in a re- 
presentative capacity after having held 
that the petitioners as Secretaries of the 
Sabha are not the persons entitled to sue 
and be sued on behalf of the Sabha or on 
behalf of the governing body. It is con- 
tended that once it is held that they are 
not the persons entitled to sue and: be 
sued on behalf of the governing body they 
cannot be sued in the present suit in a re- 
presentative capacity on behalf of the 
governing body of the Sabha. 


It is true that the lower court has 
held that under the rules governing the 
Sabha the petitioners have not been au- 
thorised to sue or be sued on behalf of 
the governing body. But for the applica- 
tion of Order 1, Rule 8, it is not neces- 
sary that the persons sued in a repre- 
sentative capacity should have the requi- 
site authority before-hand. Order 1; 
Rule 8 will apply to a ease where there 
are numercus persons having the same 
interest in one suit, one or more of such 
persons may with the permission of the 
court sue or be sued on behalf of or for 
the benefit of all the persons so interested. 


‘In this case, it is not in dispute that the 


petitioners are also persons elected as 
members of the governing body in the 
election held on 10th January, 1969. The 
suit being one to set aside the election 
held on that date, the petitioners have 
got a common interest along with the 
other persons elected on that date to the 
governing body in upholding the validity] 
of the election. The petitioners have got 
the same interest as other persons elected 
on that date. The provision of Order 1, 
Rule 8 squarely applies to the facts of 
this ease: 


The learned counsel for the peti- 
tioners, however, apprehends that once 
the court grants permission to the plain- 
tiff-respondent to sue the defendants- 
petitioners in a representative capacity 
under Order 1, Rule 8, the petitioners 
may not be allowed to contend that the 
suit is bad for the reason that all the 
persons elected on 10-1-1969 had not been 
specifically impleaded as parties to the 
suit. I consider that there is no basis 
for such an apprehension. It is seen that 
there is an issue to that effect in the suit 
and the petitioners are entitled to put 
forward all their objections and press the 
issue regarding the maintainability of the 
suit in the absence of all the parties 
elected on 10th January, 1969 for trial 


- before the lower court. With these ob- 


servations, the civil revision petition is 
dismissed. But in the circumstances no 


costs. A 
Petition dismissed, 
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RAMAPRASADA RAO, J. 


M. S. M. Mangudi, Petitioner v, S-ate 
of Tamil Nadu and another, Respondeats. 

Writ Petn. No. 3120 of 1969, D/- 
15-10-1970. 

Constitution of India, Art. 226 — 
Mandamus can be claimed for return of 
stock recovered in a search made in en- 
travention of imperative procedure as to 
calling of witnesses. Respondent canmot 
be heard to say that what he has done is 
merely an irregularity and not an illegal- 
ity. (Criminal P. C. (1898), S. 103)—(Med- 
ras Paddy and. Rice Dealers’ (Licensmg 
and Regulation) Order 1968, Cl. 14 (34). 
AIR 1968 SC 59, Followed. (Paras 2 anc 4) 
Cases Referred: 
(1970) ATR 1970 SC 1396 (V 57) = 

1970 Cri LJ 1279, Bai Radha v. 
State of Gujarat 
(1968) AIR 1968 SC 59 (V 55) = 
(1968) 1 SCR 148, Board of Re- 
. venue, Madras v. ’R. S: Thaver 3 


V. P. Raman and N. R. Chandran, br 
Petitioner; T, Satya Dev, Asst. Gert. 
Pleader, for Respondents. 


'  ORDER:— The petitioner, a license 
under the Madras Paddy and Rice Del- 
ers’ (Licensing and Regulation) Order, 
1968 hereinafter referred to as the Order, 
was carrying on business as a wholesaf=r 
in rice and paddy in Pallathur, Karaikwii 

sub-taluk, Ramanathapuram District. The 
first respondent and the Circle Inspec-or 
attached to the Vigilance Cell- C.I.D., and 
a constable visited the place of business 
of the petitioner, entered into it and 
wanted the petitioner to show his az- 
counts. The entry according to the peti- 
tioner was at about 4 a.m., but according 
to the respondents, it was at about 6 
am. The officers who entered into fe 
premises and began fo search the samic 
did not have any warrant to search the 
premises; nor were they accompanied by 
two respectable witnesses who are tte 
inhabitants of the locality. It appears 
that the officers who conducted the red 


seized certain account books of the ped- 
‘tioner besides 56 bags of raw rice, whith . 


were found inside the business premises, 

Various contentions were raised ty 
the petitioner in support of the writ sf 
mandamus filed by him. They all relete 
to the factual situations and concem 


themselves with the merits of the pe=-. 


tion. In the light of the argumercs 
addressed by Mr. V. P. Raman, learnai 
counsel for the petitioner. it is unneces- 
sary for me to deal with such objectio-s 
in the affidavit, relating to the merits rf 
the case, as they are not raised before 


me. The only contention of the learned 
counsel for the petitioner is that 
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search is illegal, as there has been a vio- 
lation of the conditions prescribed for 
such search and seizure specified in clause 
14 of the Order. The argument proceeds 
that the officers who conducted the raid, 
not having followed the statutory provi- 
sons of Sections 162 and 103 of the Crimi- 
nal Procedure Code, the rule nisi has to 
be made absolute and a direction issued 
to the respondents to return the stocks 
of rice seized by them,. consequent upon 
such illegal search, In the counter-affi- 
davit, the contentions on merits have 
been met. On the question which is pri- 
marily in issue, the respondents’ case is 
that a warrant is not required for check- 
ing the aecounts and stocks of a dealer 
functioning under the Order referred to 
above. It is also contended that the pro- 
visions in Sections 102 and 103 of the 
Criminal ` Procedure Code were followed, 
because the inspection was carried out 
by the police officers in the presence of 
the Taluk Supply Officer-and also in the 
presence of the licensee. As already stat- 
ed, it is unnecessary to go into the merits 
of the case, because the only point of law 
raised is whether the search has been 


' conducted in violation of the prescribed 


statutory conditions. 
2. The only question therefore is, 


whether clause 14 of the Madras Paddy 
and Rice Deal sing and Regula- 
tion) Order, 15968 has been followed. 


Clause 14 of the said Order vests with the 
competent officers, powers of entry, 
seizure and search. “Competent Officer” 
means any officer of the Revenue or Civil 
Supplies Department not below the rank 
of Revenue Inspector or any officer of the 
Police Department not below the rank 
of head constable. In this case, the raid 
was conducted by the Sub-Inspector of 
Police, along with his constable, but in 
the presence of the Taluk Supply Officer. 
Clause 14 enables the competent officer 
to inspect any book, account or other 
document in the control of a licensee, 
seize any such account book or document, 
enter and search any premises, seize any 
stock of paddy or rice, in respect of which 
the competent officer . has reason to be- 
lieve that any provision of this Order has 
been, is being or about to be contravened. 
The subjective satisfaction of the com- 
petent officer in the matter of the exer- 
cise of the power vested in him in this 
clause appears to be the primary ingredi- 
ent enabling such competent officer to 
enter, search and seize. What all is requir- 
ed to be done after such seizure is that the 
competent. officer shall give a receipt for 
what is seized immediately after the 
seizure is effected. Sub-clause (3) of 
Ciause. 14 of the Order is as follows: 
“The provisions of Sections 102 and 
103 of the Criminal Procedure Code, 1898 
(Central Act V of 1898) relating to search 
seizure shal} so far as may be apply 
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to searches -and seizures under this 
clause.” 

Therefore, notwithstanding the subjective 
Satisfaction of the competent officer, 
which prompts him to enter, search and 
seize in case of present or apprehended 
violation of the provisions of the order, 
in matters of such search and seizure, 
the provisions of Sections 102 and 103 of 
the Criminal Procedure Code, have to be 
borne in mind. Section 102 of the Cri- 
minal Procedure Code is only an obliga- 
tion thrown on the shoulders of the per- 
son in charge of the premises, which has 
to be searched, to allow a search to be 
conducted by the competent officer. This 
section provides for a search free from 
obstruction. Section 103 of the’ Criminal 
Procedure Code, on the other hand, lays 
down certain salient principles which 
practically would operate as safeguards 
against the naked, arbitrary and illegal 
exercise of the power of search contem- 
plated by clause 14 of the Order. The 
order provides that before making a 
search under clause 14 of the Order, the 
competent officer shall call upon two or 
more respectable inhebitants of the loca- 
lity in which the place to be searched 
is situated to attend and witness the 
search and he may issue an order in 
writing to them or any of them so to do. 
This is what is provided for in Section 103 
(1) of the Criminal Procedure Code. Sub- 
section (2) of Section 103 of the Criminal 
Procedure Code is another safeguard and 
jt provides that the search shall be made 
in the presence of such two or more res- 
pectable inhabitants and a list of all 
things seized in the course of such search 
shall be prepared by the searching officer 
and signed by such witnesses. We are 
not here concerned with the other limbs 
of Section 103 of the Criminal Procedure 
Code. As already stated, the intendment 
of the Order in having attracted the 
mandatory procedural prescriptions en- 
visaged in Section 103 of the Criminal 
Procedure Code, is only to make such 
searches and seizures beyond controversy 
and to avoid colourable exercise of such 
powers by the officers who are enabled to 
do so under the Order. 

What has happened in this case is, 
the competent officer, without securing 
the services of two or more respectable 
witnesses in the locality, entered into the 
business premises of the petitioner, 
searched the same and seized the stock 
of rice. There has therefore been an open 
violation of the statutory prescriptions 
as comprehended in Section 103, Criminal 
Procedure Code. which in turn is attract- 
ed by sub-clause (3) of clause 14 of the 
Order, If this were so, the search as such 
is irregular and for purposes of discus- 
sion in this writ petition is illegal. What- 
ever may be said of the impact of such 

- irregularity in the supervening trial to 
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which the petitioner may be subjected to, 

by reason of the other provisions in the 

Order or by reason of the other provi- 

sions of law, it cannot be said that an in- 

choate search in utter disregard of the 

mandatory procedural prescriptions int 
the order would amount to a bare irregu- 

larity, which can be condoned in the eye 

of law. 

3. What happened in Bai Radha 
v. State of Gujarat, AIR 1970 SC 1396 to 
which the learned Government Pleader 
invited my attention, was that there was 
a search so effected by the officer without 
following the procedure prescribed in 
Section 15 of the Suppression of Immoral 
Traffic in Women and Girls Act, 1956. 
But the person involved was later on sub- 
jected to a criminal trial. There, a de~ 
fence was taken that as the search was 
irregular, the trial could not ba proceeded 
with. In that context, their Lordships 
observed:— 

“It cannot be held that if a search 

is not carried out strictly in accordance 
with the provisions of that section the 
trial is rendered illegal.” 
On the other hand, the ratio in the deci- 
sion of the Supreme Court in Board of 
Revenue, Madras v. R. S. Jhaver, AIR 
1968 SC 59 applies to the facts of this 
ease. There, the learned Judges found 
that the seizure was in violation of the 
safeguards provided and prescribed under 
the Madras General Sales Tax Act, 
which also provided for entry, search and 
seizure of goods from licensees function- 
ing under the said Act. In that connec- 
tion, the Supreme Court observed at p. 67 
as follows:— 

“Therefore, as the safeguards provid~ 
ed in Section 165 of the Criminal Proce- 
dure Code were not followed, anything 
recovered on a defective search of this 
kind must be returned.” 

Section 165 undoubtedly attracts Section 
103 of the Criminal Procedure Code as 
well, 

4, It. therefore, follows that in 
the instant case, the search having been 
made and the seizure having been effected 
in contravention of the safeguards indi- 
cated in clause 14 of the Order and in 
violation of the procedural prescription 
in. Section 103 of the Criminal Procedure 
Code, which is also applicable to any 
such search, the stock of the rice seized 
has to be returned, as such seizure is the 


-result of an irregular and illegal search, 


in so far as this case is concerned. There 
fs undoubtedly an irregularity in the 
search. That there has been no illegality 
is not for the respondents to raise at this 
stage, because they did not conform to 
the rule of law and anything done in vio- 
lation of the rules of law or procedure 
jis normally an illegality. The petitioner 
is therefore entitled to the rule nisi being 
made absolute, 


1971 . 
~ 5 The writ petition is accordi-gly 


allowed, There will be no order as to 
costs, 
i K Petition alloFed, 


~ 
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MAHARAJAN, J. 


_ Ranganayaki Ammal and others, Ap- 
pellants v. P. Natesa Mudali, Responcent. 


A. A O. No. 123 of 1966, D/- 1=-8- 
1970, against order of City Civil J., Mad- 
ras, D/- 2-7-1964. 

Limitation Act (1908), Art, 182(3] — 
-An execution petition filed for impl=ad- 
ing even one out of the three legal repre- 
sentatives of deceased Judgment-Debter is 
in aceordance with law and saves limita- 
tion — (X-Ref: Civil P. C. (1908), 3. 2 
(11)). (1910) ILR 32 All 404, Distinguish- 
ed and not followed; (1893) TLR 20 Cal 
388 & AIR 1927 Pat 92 & AIR 1931 Eom 
425 (1) & AIR 1935 Mad 161, Rel. on. 

The widow represents the estate of 
deceased judgment-debtor effectively. The 
wide definition of legal representative in 
S. 2(11), Civil P. C., includes even an 
intermeddler with the estate. Apart from 
it, an application for execution made in 
bona fide belief against persons who after- 
wards turned out to be not real legal re- 
presentatives of deceased judgment-d=b- 
tor. is not bad. (1910) ILR 32 All =04, 
Distinguished and not followed; (1=93) 
ILR 20 Cal 388; AIR 1927 Pat 92 & AIR 
1931 Bom 425 (1) & AIR 1935 Mad 161, 
Rel. on. - (Paras 2 anc 3) 
Cases Referred: Chronological P=ras 
(1935) AIR 1935 Mad 161 (V 22) = 

155 Ind Cas 327, Subramania De- 
sika Gnanasambanda Pandara 
Sanadhi v. Rangaswami Chettiar 3 
(1931) AIR 1931 Bom 425 {1) (V 18) 
= 33 Bom LR 622, Hari Mahadeo 
v. Vishnu Balkrishna 3 
(1927) AIR 1927 Pat 92 (V 14) = 
. 99 Ind Cas 501, Ghaneshwar 
Singh v. Than Mall 3 
(1910) ILR 32 All 404 = 7 AU LJ 
512, Gyanendra Nath Basu v. 
Rani Nihalo Bibi 
(1893) ILR 20 Cal 388, Balkishen 
Das v. Bedmati Koer 3 


_S. Balasubramaniam, for V. V. Ragna- 
van and T. Nagarajan, for Appellants S. 
Sankararamakrishnan (for Respondent: as 
amicus curiae. 

ORDER :— The question that arises 
for determination in this appeal is whe- 
ther the execution application filed by zhe 
decree-holder in E. A, No. 2881 of 1963 
on 16-9-1963 is barred by time under 
Art. 182 of the Limitation Act, ‘The 
decree-holder in this case obtained on 
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10-3-1954 a decree against one Sundara- 
rajan Chetty and another. Sundararajan 
Chetti died on 20-2-1955. On 9-3-1957, 


-the decree-holder filed E. P. No. 364 of 


1957 praying for impleading Ranganayaki, 
the wife of Sundararaja Chetty as his 
legal representative and for execution of 
the decree against the assets of Sundara- 
raja Chetty in the hands of Ranganayaki. 
On the same day C. M. P. No. 714 of 1957 
was filed by the decree-holder praying 
for impleading Ranganayaki as a legal 
representative. Evidently at the time 
when these petitions were filed, the 
decree-holder was not aware that the de- 
ceased Sundararaja Chetti had left him 
surviving not only his widow but also his 
two sons. Notice was taken out to 
Ranganayaki in E. P. No. 364 of 1957 in 
C. M. P. 714 of 1957 but it was not served 
for want of the correct address of Ranga- 
nayaki. Therefore fresh steps were order- 
ed, but the decree-holder failed to take 
steps with the result on 8-10-1957 E. P. 
No. 364 of 1957 was dismissed by the 
court. Subsequently on 3-10-1960, that 
is to say, within three years after the 
final order on the previous E. P., the 
decree-holder filed E. A. No. 3041 of 1960 
for transmission of the decree to the Dis- 
trict. Munsif’s court, Kancheepuram, for 
impleading Ranganayaki, the proposed 
legal representative. This application was 
ordered by the court on 13-10-1960 but 


- without notice to the proposed legal re- 


presentative. On 27-3-1961 the decree- 
holder filed E. A. No. 1365 of 1961 pray- 
ing that the decree sent to the Kanchee- 
puram Court might be recalled in order 
to enable the decree-holder to bring on 
record Ranganayaki, ‘Swaminathan and 
Narayanan as the legal representatives of 
the deceased jfudgment-debtor. On 19-4- 
1961 the Court, without issuing notice to 
the proposed legal representatives, passed 
an order recalling the decree. On 16-9- 
1963 the decree-holder filed E. A. No. 2881 
of 1963, in which he prayed for implead- 
ing the legal representatives and for 
transmission of the decree to the District 
Munsif’s Court, Kancheepuram. The legal 
representatives of the  judgment-debtor 
filed a counter to this application and 
contended that this E. A. was barred by 
time. This objection was overruled by 
the executing court and it is against this 
order the present appeal has been filed. 
2. Under Art. 182, clause 5 of the 


. Limitation Act, 1908, the decree-holder 


has a period of three years for filing his 
execution application and the time from 
which this period begins to run ïs the 
date of the final order passed on an appli- 
cation made in accordance with law to 
the proper court for execution or to take 
some step-in-aid of execution of the 
decree or order. The present application 
has been ‘filed within three years after 
the final order in E. A. No. 3041 of 1960, 
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as well as within three years after the 
final order in E. A. 1865 of 1961. The 
former of these two execution applications 
was for transmission of the decree to the 
District Munsif’s Court, Kancheepuram, 
and for impleading Ranganayaki as the 
legal representative of the deceased judg- 
ment-debtor. Transmission was ordered 
as prayed for on 13-10-1960. The appli- 
cation in E. A. No. 3041 of 1960 being a 
step~in-aid of the execution of the decree 
the decree-holder is entitled to reckon 
the period of three years from 13-10-1960, 
on which date E. A. No. 3041 of 1960 was 
ordered. The E. A. in dispute has’ been 
filed within three years and is therefore 
not barred by time. As for E. A. No. 
1365 of 1961, which was for recalling the 
decree sent to the District Munsif£’s Court, 
Kancheepuram to enable the decree- 
holder to bring on record the three legal 
representatives of the deceased, it is in 
my ‘view clearly a step-in-aid of execu- 
tion and the order thereon having been 
passed on 19-4-1961, and the present E. A. 
having been filed within three years 
thereafter is not barred by time. Learn- 
ed counsel for the appellant would how- 
ever contend that E. A. No. 3041 of 1960 
was itself barred by time inasmuch as 
it was not filed within three years after 
10-3-1954, the date of the decree. He 
would also contend that though E. P. No. 
364 of 1957 was filed on 9-3-1957, it could 
not save the decree from the bar of limi- 
tation, because-in that E. P. Ranganayaki 
alone has been described as a legal re- 
presentative of the deceased and not 
Ranganayaki and her two sons. In sup- 
port of this proposition reliance is placed 
upon a ruling reported in Gyanendranath 
Basu v. Rani Nihalo Bibi, (1910) ILR 32 
All 404. In that case it was ruled that 
an application to implead the wrong per- 
.sons as the legal representatives of the 
deceased judgment-debtor could not be 
held to keep the decree alive as against 
the right person with respect to whom it 
was otherwise barred by limitation. That 
is not what has happened in this case. 
Ranganayaki was certainly one of the 
legal representatives of the deceased 
judgment-debtor. Having regard to the 
definition of legal representative in Sec- 
tion .2(11) of-the Civil Procedure Code, 
the widow represented the estate of the 
deceased judgment-debtor effectively. In 
fact, the definition is wide enough to in- 
clude even an intermeddler with the 
estate of the deceased. The E. P. filed for 


impleading one out of the three legal re- 


presentatives is, in my view, in accord- 
ance with law and can save limitation. 


3. In the second place, as has been 
observed by Rustomji in Volume IT on 
the Law of Limitation at page 1774, the 
view taken by the Allahabad High Court 
in (1910) ILR 32 All 404 has not been 
“accepted by the other High Courts and 
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- office, 


“are the appellants. 


ALR. 


it has been held that an application for 
execution is not bad simply upon the 
ground that it was made against persons, 
who it afterwards turned out were not 
the real legal representatives of the de- 
ceased judgment-debtor, the application 
having been filed in the bona fide belief 
as in this case that the persons named 
were such representatives and such appli- 
cation is sufficient to save the decree from 
the bar of limitation. (Vide (1893) ILR 
20 Cal 388. 99 Ind Cas 501 = (AIR 1927 
Pat 92), 33 Bom LR 622 = (AIR 1931 Bom 
425 (1) and 155 Ind Cas 327 = (AIR 1935 
Mad 161). I therefore hold that E. P. 
No. 364 of 1957, which was in accordance 
with law and which was filed within three! . 
years from the date of the decree, saved 
the decree from the bar of itation. 
E. A. 3041 of 1961 having been filed with- 
in three years from the date of dismissal 
of E. P. 364 of 1957 would also be in time. 
The disputed E. A. having been filed 
within three years after the date of dis- 
posal of E. A. No. 3041 of 1960 on 13-10- 
1960 is therefore clearly in time. The 
view of the court’ below is therefore up- 
held. The appeal fails and will stand 
dismissed. 

4, The court records with thanks 
the assistance rendered by Mr. S. 
Sankararamakrishnan as amicus curiae. 


Appeal dismissed, 
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PALANISWAMY, J. 


Periyaguruswamy and others, Appa 
lants v. The Kaliamman Koil of Aruntha~- 
thiar second street ‘Virudhunagar Town, 


through the representative of the street ` ` 


people, A. Mahalingam and others, Res- 
pondents. 


Second Appeal No. 793. of 1965, D/- 
28-3-1969, from decree of Sub-J., Rama- 
nathapuram. 

Civil P. C. (1908}, S. 92 — Suit by a 
worshipper representing idol for recovery 
of its property from alienee is maintain- 
able even though trustee continues in 
(X-Ref: Hindu Law — Religious 
Endowment). AFER 1967 SC 1044, Rel. on; 
(1968) 2 Mad LJ 559, Distinguished. 

(Paras 4, 5) 
Cases Referred: Chronological Paras 
(1968) 1968-2 Mad LJ 559 = 81 ` 
Mad LW 510, Amir Jan v. Shaik 
Sulaiman Sahib 


(1967) AIR 1967 SC 1044 (V 54) = 


(1967) 2 SCR 618, Bishwanath v. 
Radha Ballabhji f 

JUDGMENT :— Defendants 1 to 3 
The suit was filed on 
behalf of Kaliamman Koil of Virudhu- 
nagar by one Mahalingam, claiming to 
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be a representative of the residents of 
Arunthathiar second street, Virudhunagar 
Town, praying for a declaration thas the 
suit property. belongs to the Kaliamman 
Koil in  Arunthathiar second s--eet, 
Virudhunagar, and for recovery of pos- 
session and costs from defendants 1 azd 2, 
who claim to have taken a sale o the 
suit property from the third deferdant 
under Ex. A-1 dated 16-1-1957. It was 
alleged in the plaint that the third de- 
fendant had been removed from trustee- 
ship as he had been acting adversely to 
the interest of the trust. ` Permission was 
given to Mahalingam to sue in a repre- 
sentative capacity under Order 1, Rte 8, 
C. P. Code. Defendants 4 and 5 are 
worshippers. It was alleged that -hey 
were elected trustees in the place ož the 
third defendant. : 


2. The third defendant denie¢. the 
title of the residents of the aforesaid suit 
and contended that the temple belonged 
to him and-his group of people and that 
the plaintiff was not entitled to any relief 
Several other contentions regarding the 
maintainability of the suit, particularly 
under S. 92, C. P. Code were also reised. 
The trial court rejected these contentions 
and held that the suit property belo-ged 
to the plaint-temple and that the aliena- 


tion by the third defendant in favors of: 


defendants 1 and 2 was not valid and 
binding on the temple. The trial court 
also found that defendants 4 and 5 ere 
not elected as trustees. However, the 
trial court granted a decree in favorz of 
the plaintiff and defendants 4 and 5, in 
their capacity as ordinary worshipers, 
The appeal preferred by defendants — to 
3 was dismissed by the lower appellate 
court. 

3. The only point urged beore 
me is that the decree as passed by the 
courts below in favour of the worshippers 
is not proper inasmuch as the third de- 

` fendant continues to be a trustee. H is, 


therefore, contended that a- deeree 
may be passed in .favour of 
the third defendant -and he may 


bė allowed to be in possession until h= is 
validly removed from trusteeship. But 
on behalf of the temple it is submitted 
that Mahalingam who is now represent- 
ing the temple, has been since electe= as 
a trustee by the residents of Arunthathiar 
second street, Virudhunagar town, and 
that, therefore, the decree may be alow- 
ed to stand as it is. An affidavit has 
been filed to this effect. The third de- 
fendant-appellant who has all along keen 
contending that the suit temple and its 
properties belonged only to his grouz of 
people, has also filed an affidavit gi.ing 
up that plea and further stating that the 
suit temple belongs to the residents. of 
Arunthathiar second street, ‘Virudau- 
nagar, 
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4, It is contended on behalf of the 
appellants that inasmuch as the third de- 
fendant-appellant continues to-be the 
trustee, no decree can be passed in favour 
of the worshippers so long as he is the - 
trustee and until he is validly removed 


In support of that contention, reliance is | l 


placed upon the decision of Alagiriswami- 
J. reported in Amir Jan v. Shaik Sulai- 
man Sahib, 1968-2 Mad LJ 559. 
was a suit filed by an individual for re- 
covery of possession of the properties 
belonging to a trust which had been 
alienated by the mutavalli—(trustee) from 
the alienee. On facts it was found in 
that case that there was no trustee in 
office functioning and that, therefore, the 
suit for possession was maintainable by 
a worshipper. No doubt, there are some 
observations to the effect that if a suit 
is brought for possession by a worshipper, 
the court can, after declaring the property 
to be trust property and setting aside 
the alienation, direct delivery of the pro- 
perty to be given to the trustee. But it 
is not the decision in that ease that if the 
trustee continues to be in office a decree 
can be given only in favour of the trustee 
and cannot be passed in favour of the 
worshipper, In a case, as the one under 
consideration where the idol itself is the 
plaintiff represented by a worshipper, 
the question is whether possession can bel 
recovered on behalf of the idol from the 
alienee even though the trustee, who 
made the improper alienation, still conti- 
nues in office. That a worshipper can 
file a suit representing the idol cannot be 
disputed, the reason being that the idol 
is in the position of a minor and has to 
be represented by a person having no 
adverse interest. Even though the trustee 
who has made an invalid alienation of 
the trust property may continue in office, 
he may not take action to recover pos- 
session of ae property, improperly alie- 
nated by him. It is not as though in 
such a case the idol has no remedy until 
the said trustee is removed. It is open 
to a person interested in the idol to file 
a suit on behalf of the idol and ask for 
possession in his favour. This principle 
is laid down by the Supreme Court in 
Bishwanath v. Radha Ballabhji, AIR 1967 
SC 1044. In that case, a worshipper filed 
the suit representing the idol to récover 
possession of the property from the 
alienee while the trustee continued in 
office. It was held that such a suit was 
maintainable. 

5. In this case, there is contro< 
yersy as to whether Mahalingam. who 
has filed the suit on behalf of the temple, 
has been validly elected or whether the 
third defendant-appellant still continues 
to be the trustee. This controversy is. 
beyond the scope of decision in this case. 
Even if Mahalingam had not been validly 
elected in the Place of the third defend-; 
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ant-appellant, still he is entitled to main- 
tain the suit as an ordinary worshipper 
and recover possession on the authority 
of the decision of the Supreme Court re- 
ferred to above, Defendants 4 and 5 are 
also ordinary worshippers. The decree 
has been passed in favour of Mahalingam 
and defendants 4 and 5. If the third de- 
fendant feels that his right as trustee 
still subsists and that he should get pos- 
session, it is for him to take appropriate 
steps. There is no ground to interfere 
with the decision of the court below. 
This appeal is dismissed with costs. No 


leave. 
Appeal dismissed, 
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GOKULAKRISHNAN, J. 


S. Rangaraju, Appellant v. Sulochana 
Ammal, Respondent. 


Second Appeal No. 644 of 1965, D/- 


26-9-1969, against decree of Sub-J. (2nd 
Addl), Madurai, D/~ 12-8-1964. 
(A) Registration Act. (1988), S. 35(3) 


(a) does not prevent registration of docu- 
ment in respect of executants not deny- 
ing execution. 

All three executants had denied exe- 
cution. Court found that one of them 
had executed the document and held that 
Registrar could register the document 
even against only one of three executants., 

(Para 6) 

(B) Evidence Act (1872), S. 64 — 
Proof of document — Document executed 
by more than one person — Refusal of 
execution by some of the executants does 
not imply necessarily that the document 
is not genuine. (Para 5) 
Cases Referred: Chronological Paras 
(1952) AIR 1952 Raj 28 (V 39) = 

ILR (1951) 1 Raj 417, Jetharam V, 


Hazarimal - : 
(1875-77) ILR 1 All 465 = 4 
; Muhammad 


Ind App 166 (PC), 
Ewaz v. Birj Lal 
K. Gopalachari and G. Krishnan, for 
Appellant; N. K. Ramaswami and S. Sun- 
daram Iyer, for Respondent. 


` JUDGMENT :— The first defendant 
fis the appellant in this Second Appeal. 
The Plaintiff has filed the suit under Sec- 
tion 77 of the Indian Registration Act for 
a decree directing the Registrar to regis- 
ter a document. 

2. The case of the plaintiff is that 
the first defendant (appellant) and the 
other three defendants constitute a joint 

` family. that the defendants 1 to 3 and 
the first defendant as guardian of the 
fourth defendant executed a sale deed on 
5-6-1961 for Rs. 4,000/- in favour of the 
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plaintif in respect of the suit property, 
that the first defendant. received Rs. 
3,500/- at the time of the execution and 
the balance was reserved to be paid at 
the time of the registration. The plaintiff 
was put in possession of the suit pro- 
perty. The first defendant had come 
with the scribe from Dindigul to Alanga- 
nallur for executing the sale deed and the 
plaintiff paid Rs. 320/- to the first defend- 
ant for the purchase of the Stamp papers. 
After the first defendant executed’ the 
sale deed he demanded the consideration 
and the plaintiff stated that the conside- 
ration would be paid only after the exe- 
cution of the sale deed by defendants 2 
and 3. Immediately the first defendant 
went with the sale deed to Dindigul and 
returned the same evening. He repre- 
sented that the defendants 2 and 3 also 
have signed the sale deed. Then the con- 
sideration of Rs. 3,500/- was paid to the 
first defendant (appellant). Thereafter 
the defendants evaded to register the 
document. Then the plaintiff presented 
the document before the Sub-Registrar, 
Alanganallur for compulsory registration, 
But the Sub-Registrar passed an order on 
13-9-1961 refusing to register the docu- 
ment. The plaintiff then filed an appeal 
to the District Registrar under Section 77 
(73?) of the Indian Registration Act. 
The appeal was dismissed after an enquiry 
on 25-6-1962 and therefore the plaintiff 
filed the present suit. 

3. Defendants 1 to 3 filed a writ- 
ten statement and the guardian of the 
fourth defendant adopted the same. As 
far as the first defendant is concerned he 
has stated that he executed the document 
thinking that it was a lease deed. As 
far as the other defendants are concerned, 
they denied execution of the document. 


4, The learned District Munsif 
accepted the case of the plaintiff so far 
as the first defendant is concerned and 
pranted a decree directing the Registrar 
to register part of the sale so far as it 
related to the execution by the eppellant 
herein and dismissed the suit as against 
defendants 2 and 3. On appeal, the 
learned Additional- Subordinate Judge of 
Madurai confirmed the finding of the 
learned District Munsif. As regards the 
defendants 2 and 3 the finding is that the 
signatures have not been proved by the 
plaintiff. Only on that ground the trial 
court has refused to direct registration of 
the documert along with defendants 2 and 
3. The plaintiff has not preferred any 
cross-objections against this denial of her 
right and the same is not the subject- 
matter before this Court. 


_ 5. The learned Advocate for the 
appellant states that under Section 77 of 
the Indian Registration Act, the Court 
can only direct the entire document to 
be registered and there is no question of 
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its registration as against any particular 


person. Then he contends that such a. 


document can be registered as agaist a 
particular person only when he is the 
sole executant and when he admits the 
execution of it.: The third point -aised 
by the appellant is that there is a deinite 
finding to the effect that the docum=nt is 
not probably genuine and hence the 
Court should not have granted regsstra- 
tion. As regards the third content.on, I 
do not find any finding by the Courts 
below as to the genuineness of the zoccu- 
ment. The learned District Muns in 
paragraph 15 of his Judgment states that 
it is for the plaintiff to positively show 
that the defendants 2 and 3 execute- the 
document by putting the signatures there- 
to and this has not been proved by her. 
Hence this finding will not amount to 
conclude that the document is not g2nu- 
ine. As regards the second point raised 
by the learned counsel for the appellant, 
I do not think there is any substance. in 
_the same inasmuch as the question af the 
. first defendant executing the document 
has been decided factually by the Courts 
below and there is no point in the first 
defendant merely denying the exec_tion 
of the document in spite of the decision 
of both the courts below. 


6. The learned counsel for the ap- 
pellant argues on the first point tc the 
effect that the document intended t be 
registered under Section 77 is the wnole 
document and no part of it. By the. he 
means that when a document has been 
signed by four persons, it is not co-rect 
under Section 77 of the Indian Regiztra~ 
tion Act to direct registration of the 
document only by one of the persons. 
For this purpose he reads Sections 3& 73, 
75 and 77 of the Indian Registration Act. 
As far as Section 35 is concerned, be ore 
the amendment of Section 35(3) (c), tere 
is a decision in Muhammad Ewaz v. Birĵ 
- Lal, (1875-77) ILR 1 All 465. This cci- 
sion has been brought to my notice by 
the learned counsel for the responcent. 
There, the Privy Council holds: 


“The words of Section 35 of the 
Yndian Registration Act, VIII of 187L 
which provide that “if all or any of the 
persons by whom the document (ie. the 


document presented for registration) pur- . 


ports to be executed deny its execution, 
or if any ‚such person appears to be a 
minor, an idiot, or a lunatic, or if zeny 
person by whom the document purtcrts 
to be executed is dead and his repre- 
sentative or assign denies its execution, 
the registering officer shall refuse to 
register the document, taken Litere ly, 
seem to require the registering officer to 
refuse registration of ‘a deed which pir- 
ports to be executed by several -peresns 
4 any one of them deny execution, or 


. the procedure thereon. 
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appear to be a minor, an idiot, or a 


lunatic. 


Since such a construction would cause 
great difficulty and injustice, and would | 
be inconsistent with the language and 
tenor of the rest of the Act, the words in 
question must be read distributively, and 
construed to mean that the registering 
officer shall refuse to register the docu- 
ment quoad the persons who deny the 
execution of the deed, and quoad such 
persons as appear to be under any of the 
disabilities mentioned.” 


Incorporating the observations of the 
Privy Council Section 35 is now amended 
and Section 35(3) (c) (35(3) (a)? Ed.) says 
that the Registering Officer shall refuse 
to register the document as to the person 
so denying, appearing or dead. This clear- 
ly means that the registering authority 
can register a document in so far as it 
Telates to that person whose execution 
has been proved in spite of the fact that 
there are other persons who have sub- 
scribed their signatures as executants to 
the document. Then we have Section 73 
which deals with the application to the 
Registrar where the Sub-Registrar refuses 
to register on the ground of denial of 
execution. Then Section 75 deals with 
the order by Registrar to register and 
The learned 
counsel for the appellant draws my at- 
tention to show that what is contemplat- 
ed by these sections are registering the 
document. He strenuously argues that 
registering a document means the regis- 
tering of a document as a whole with all 
the executants and not with one of the 
executants of the document. In this line 
of the argument, the learned Advocate for 
the appellant states that under Section 77 
the refusal by the Registrar to register 
the document is correct. I am not able 
to subscribe to this view. The document 
means the nature and-the character of 
the document such as sale deed, mort- 
gage deed and lease deed, etc. There is 
no question of the character of the docu- 
ment changing simply because of one of 
executants of the document, alone being 
directed to execute the document. Taking 
the intention of the legislature and the 
purport of the whole Act it has been 
clearly brought out under Section 35(3) 
(c) proviso, that the Registrar has power 
to direct a document to be registered by 
one of the executants leaving the others 
who denied execution.— To the same effect 
is the decision reported in Jetharam v. 
Hazarimal, AIR 1952 Raj 28. fay A 


_ % In view of the discussion and 
the decisions referred above, I am of the 
view that the Courts below are correct 
in. directing the Registrar to register the 
document under Section 77 of the Regis- 
tration Act with the first defendant alone 
as the executant. 
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In these circumstances, 
uppeal fails and the same is 


with costs, 
Second appeal dismissed, 


the second 
ismisse 
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RAMAKRISHNAN AND KAILASAM, JJ. 


Thayammal, Appellant v. Muthu- 
swami Gounder and others, Respondents, 

Appeal No. 206 of 1963 (Pauper), D/- 
26-3-1969, from decree of Sub- J., Coim- 
batore, D/- 31-1-1962. 

(A) Evidence Act (1872), S. 35 — 
Voters list — Entries in — Value of. 

Where name of a person was found 
to have been entered in voters lists of 
two villages, all that it would indicate 
was that the person would have lived in 
both the villages concerned at the time 
of enumeration. (Para 4) 

(8) Hindu Law — Widow — Main- 
tenance — Quantum — Determination — 
Test, 

Generally the maintenance to be 
awarded to a widow—whose husband 
died prior to coming into force of Hindu 
Adoptions and Maintenance Act (1956), 
should give her the same degree of com- 
fort as she had in her husband’s house. 
The maintenance that is to be awarded 
should be determined by taking into ac- 
count the value of the estate, position and 
status of the deceased husband and of the 
widow and the reasonable wants of the 
widow. Case law discussed.. (Para 9) 

Out of the entire income of the hus- 
band widow is entitled to’ is maintenance 
only and not the extra income of the 
deceased. But if the income of the de- 
ceased husband is limited and will be 
required to maintain the widow in reason- 
‘ably comforts, the entire amount may 
be given as maintenance. (Para 10) 
Cases Referred: Chronological Paras 
(1967) ATR 1967 Cal 603 (V 54), 

Kiran Bala v. Bankim Chandra 9 

(1962) AIR 1962 Andh Pra 4389 
(V 49) = ILR (1963) Andh Pra 
795, M. Satyanarayana Murthi v. 
M. Jaggamma 

(1954) AIR 1954 Mad 713 (V 41) = 
1955-1 Mad LI = Nagendramma 
v. Ramakottayy. 

(1949) AIR 1949 3 Mad 31 (V 36) = 
1948-1 Mad LJ 30, Audemma v. 
Varadareddy 

(1929) AIR 1929 PC 128 (V 16) = 
56 Ind’ App 182. Mt. Ekradeshwari 
v. Homeshwar 


S. Gopalaratnam and S. Palaniswamy, 
for Appellant; M. S. Venkatarama Iyer, 
K. Sarvabhauman and T. R. Mani, for 
Respondents, 


GN/GN/D192/70/SSG/B 


ATR. 


KAILASAM, J.:— This appeal is 


- preferred in forma pauperis by the plain- 


tiff in the suit for past and future main- 
tenance against the judgment of the 
Subordinate Judge, Coimbatore. 


2. The plaintiff filed the suit 
claiming a sum of Rs. 72,000/~ by way of 
arrears of maintenance upto the date of 
suit, and sum of Rs. 24,000/- per annum 
by way of future maintenance and for a 
charge over the suit properties for pay- 
ment of arrears and future maintenance. 
The plaintiff is the widow of Ramaswami 
Gounder. Defendants 1 and 2 are the 
brothers of the plaintiffs husband. De- 
fendants 3 and 4 are the sons of the 
second defendant and defendants 5 to 7 
are the sons of the third defendant. 
Pending appeal in this Court, the third 
defendant died and his legal representa- 
tives were brought on record, Defendants 
1 and 2 and the plaintiff’s husband were 
members of the Hindu joint family. 
Plaintiff's husband died about twelve 
years before suit without any issues. The 
family owned about 370 acres of Jand in 
Kerala State and about 130 acres in Pol- 
lachi Taluk. According to the Plaintiff 
till about 1952, she lived along with de- 
fendants 1 and 2 when due to certain mis- 
understandings between her and defend- 
ants 1 and 2, she was driven out from 
the joint family house. 


According to the plaintiff the reason 
for being driven out is that her mother 
filed a suit for maintenance against the 
sister’s husband of defendants 1 and 2, 
and she could not induce her mother to 
come to terms as per the wish of defend- 
ants 1 and 2, and as she herself wanted to 
adopt a son to her husband and asked the 
consent of defendants 1 and 2. She fur- 
ther stated that she waited till the suit 
filed by her mother was disposed of, and 
in December, 1959, she gave notice claim- 
ing maintenance. The defendants resist- 
ed the suit and pleaded that till the end . 
of November, 1959, the plaintiff was being 
maintained by the defendants. As amongst 
the defendants there was a partition of 
the Kerala properties on 9th October, 
1954, and in November, 1959, it was stat- 
ed that there was a family arrangement 
by which with the consent of the plain- 
tiff, the Madras State properties were also’ 
divided making suitable provision for the 
maintenance of the plaintiff. A partition 
deed and a settlement deed in favour of 
the plaintiff were executed on 30th Nov- 
ember, 1959; but later on the plaintiff 
declined to register the documents. 

The defendants pleaded that the 
family settlement dated 30th November, 
1959, made ample provision for her main- 
tenance and therefore she was not entitl- 
ed to any maintenance, much less main- 
tenance. before 1959 upto which year the 
plaintiff continued to stay in the joint 
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family house. The learned Judge of the 
Court below found that the pl=intiff 
never gave her consent to the settl=ment 
Exhibit B-3 dated 30th November, 1959 
executed in her favour and therefor2 the 
defendants cannot resist the suit for main- 
tenance on the ground that she hed ac- 
cepted the family arrangement. After 
considering the evidence of defendents 1 
to 4 to the effect that the plaintifE gave 
her consent to Exhibit B-3, the le=rned 
Judge observed that if the plaintiff had 
Teally given her consent, her consent in 
the writing would have been obtzined. 
Exhibit B-2 the partition deed ci the 
same date was also not attested bs the 
plaintiff. The plea that after consenting 
to the terms of Exhibit B-3, she declined 
to present it before the Registrar, for 
registration was rejected by the ‘Court 
below. 

On the evidence adduced on behalf 
of the plaintiff. the lower Court came to 
the conclusion that there is no satisfe<tory 
evidence to show that the plaintiff gave 
her consent to Exhibit B-3. This ficding 
was not seriously challenged before us. 
As the plaintiff was not even an attesting 
_ Witness in Exhibit B-3 and as the ccmsent 
is stated to have been obtained on. 30th 
November, 1959, three days before the 
suit notice was issued by the plaintiff, 
we are satisfied that the settlement eed 
Exhibit B-3 was not executed with the 
consent of the plaintiff we confirm the 
finding of the. Court below that Exnibit 
B-3 was not executed with the cocsent 
of the plaintiff. There can therefor2 be 
no doubt that the plaintiff is entitled to 


maintenance from out of the joint many : 


properties. 

3. The plaintiff has claimed rain- 
tenance from 1952. It is stated thas she 
‘was driven out of the family house in 
1952 as she could not induce her m=-ther 
. to compromise a suit filed by her for 
maintenance against the sister’s husband 
of defendants 1 and 2 on the terms sug- 


gested by defendants 1 and 2 and az the - 


ieintiff wanted to adopt a son tc her 
husband. In 1954, the Kerala properties 
were partitioned as amongst the de=nd- 
ants, and the plaintiff -did not pretest 
against such partition without . providing 
maintenance for her. In the plaint it is 
not alleged that defendants 1 and 2 ask- 
ed the plaintiff to induce her mother to 
withdraw the maintenance suit. This 
would indicate that the plea that deZ2nd- 
ants 1 and 2 compelled her to induce her 
mother to withdraw the suit is an Eter- 
thought. 

4. The voters list corrected -apto 
1960 in respect of both the villages of 
defendants 1 and 2 and thai of the thin- 
tiff contain the name of the plainti£ in 
both the villages. We do not think much 
importance can be attached to aese 
entries. All that it would indicate is that 
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the plaintiff would have lived in both 
the villages concerned at the time of 
enumeration. If the plaintiff had been 
driven out of the joint family house in 
1952 she would not have kept quiet till 
about 1959. On the other hand, the evi- 
dence indicates that when the partition 
deed was executed as amongst the defend- 
ants, she was not satisfied as no provision 
for her maintenance was made ‘and hence 
gave the suit notice Exhibit A-1. The 
oral evidence of the witnesses examined 
in both sides is highly interested and dis- 
crepant and cannot be relied on in deier- 


mining the question as to whether the 


plaintiff was driven out of-her house in 
1952. Taking into account the circum- 
stances mentioned above, we are in agree- 
ment with the finding of the Court below 
that the case of the plaintiff that she was 


` driven out of the family house in 1952 


has not been satisfactorily proved and 
therefore she will be entitled to mainten- 
ance only from the date of Exhibit A-1 
3rd December, 1959. 


5. The question that remains to 
be considered is the quantum of mainten- 
ance to which the plaintiff would be 
entitled to. The evidence let in by both 
the sides regarding the income from the 
properties is grossly exaggerated and 
therefore the question will have to be 
determined on the evidence of indepen- 
dent witnesses and the documents on 
record. D.W. 4 is the first defendant. He 
states that the family owned 363 acres in 
Kerala and that they sold ahbsut 20 acres 
and owned 343 acres. Out of the 343 
acres 22 acres are ayan nanja' with two 
crops. In addition to that, there was also 
converted wet lands, and -about 25 acres 
are under wet cultivation. In Pullachi 
Taluk, Madras State, the family owns 
about 130 acres. In Marchinaickenpala- 
yam, the family owns 13 vallams. There 
were two wells in it with motors and only 
five vallams are irrigated and the eight 
vallams are dry lands. In  Rasicheiti- 
palayam, the family owns two vallame of 
thottam and six vallams of dry lands. 
There are two wells in it with oil engine. 
There are about 120 cocoanut trees in the 
tope. In Muthur twenty vallams of- dry 
lands are owned by the family. 


6. So far as the income from 
Kerala lands are concerned, D.W. 4 stat- 
ed that he would realise about one bandy 
of paddy per acre. In arriving at the 
income from the Kerala lands, the learn- 
ed Subordinate Judge accepted the evi- 
dence of P.W. 4, the irrigation inspector, 
Chittoor Taluk, Kerala State and the 
Income-tax returns Exhibits B-4 to B-13 
and the assessment orders .thereon fur- 
nished by the defendants. Accarding to 
P.W. 4, the family owns 343 acres out of 
which 23 acres are registered nanja lands, 
and in about five acres nanja cultivation 
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fis carried on in punja lands, There are 
five wells with three engines and the 
wells irrigate forty acres. 
there are about 75 cocoanut trees. He 
further stated that about 70 acres are 
lying fallow. The witness added that 
one acre of nanja, if leased out, would 
fetch one bandy of paddy as rent. Each 
bandy would contain 70 paras of paddy 
valued at Rs. 3 per para. 


The witness further admitted that 
the defendants are paying Agricultural 
Income-tax. Exhibits B-4 to B-13 would 
show that the net income from the 
Kerala lands would be about Rs. 20,000 
per annum. The learned Judge accepted 
the correctness of the assessment orders 
and fixed the income from Kerala lands 
at Rs. 20,000 per annum, We see no rea- 
son for not accepting the finding of the 
learned Subordinate Judge. The plaintiff 
has not adduced any satisfactory evidence 
for not accepting the income-tax returns 
filed by the defendants. We therefore 
confirm the finding of the lower Court 
that the net income from the Kerala lands 
would be Rs. 20,000 per annum, net. 


7. Regarding the lands in Pollachi 
Taluk the assessment orders relating to 
Muthur lands only have been filed as 
Exhibits B-15 and B-16. D.W. 4 admitted 
im cross-examination that Exhibits B-15 
and B-16 relate to Muthur lands only. 
The learned Judge has estimated that the 
net income would be roughly about Rs. 
10,000. It is not clear as to whether the 
assessment orders which the learned 
Judge took into account refer to other 
lands in Pollachi Taluk. The learned 
counsel for the plaintiff submitted that 
even if the evidence of the fourth defend- 
ant is accepted, the income from Pollachi 
Jands would be at least Rs. 25,000. The 
fourth defendant has admitted in his 
eress-examination that the groundnut 
yield will be thirty bags per vallam, that 
is four acres, He also admitted that the 
price at which groundnut is being sold is 
Rs. 13 to Rs. 15 per bag. Calculating on 
this rate, the groundnut produce from 
Marchinaickenpalayam, Rasichettipala- 
yam and Muthur lands which are seven 
vallams of thottam lands and 34 vallams 
of dry lands, would be about 1,860 bags, 
fetching a price of Rs. 25,000/-. 


But the witness in the latter part of 
his cross-examination corrected himself 
and stated that the net income will be 17 
to 18 bags of groundnut per vallam in 
Muthur lands and in the other lands also 
the income will be more or less the same. 
He stated that the vield would be forty 
bags per vallam In Thottam. The learned 
counsel submitted that the admission 
made by the fourth defendant must þe 
accepted and the income should be taken 
at least as Rs. 25,000/- per year. We feel 
that this estimate may be on the high 
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He stated that- 
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side and it would be safe to fix the net 
income from the Pollachi Taluk proper- 
ties at Rs. 16,000 per annum. We are 
therefore satisfied that the family is pos- 
sessed of properties which are fetching a 
net income of Rs. 36,000 per annum. 


8. The question arises as to the 
amount of maintenance to which the 
plaintiff would be entitled to. On behalf 
of the plaintiff Mr. Mohan Kumaramanga- 
lam, the learned counsel submitted that 
taking into account the status that is 
given to a widow in modern. times and 
the recognition of her right to property 
by various enactments though she would 
not be entitled to a share in the immove~ 
able property as her husband died before 
the various enactments conferring pro- 
perty rights on the widow came into 


. force, she would at least be given the 


share of the income which her husband 
would have got. On the other hand, it is 
contended on behalf of the defendants - 
that what she is entitled to is that much 
of an amount which would satisfy her 
reasonable wants including not ‘only the 
ordinary expenses of living, but what she 
might reasonably expend for religious 
and other duties incident to her station 
in life. It was pointed out that the 
widow is living in an extremely frugal 
manner being satisfied with seven white 
sarees a year and therefore a maintenance 
of Rs. 1,500 a year would be ample to 
meet her requirements. 


9. The method of determination 
of quantum of maintenance under the 
Hindu Adoptions and Maintenance Act, 
‘1956, is provided in Section 23 of the 
Act. The various circumstances that are 
to be taken into account in determining 
the amount of maintenance are stated in 
Section 23(2) and (3) of the Act. But in 
this case as the death of the husband of 
the plaintiff was before the Act came 
into force, the law as it stood prior to 
the Act governs. Generally stated, the 
maintenance to be awarded to a widow, 
with the same degree .of comfort as she 
had in her husband's house. The position 
and status of the deceased husband and 
of the widow and the reasonable wants of 
the widow should all be taken into 
account. 


In Mt. Ekradeshwari v. Homeshwar, 
(56 Ind App 182 = 








the facts of the situation, the amount of 
free estate. the past life of the married 
parties and the families, a survey of the 
condition and necessities and rights of 


to the scale and mode of living, and to 
the age, habits, wants, and class of lif 
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of the parties. In short, their Lorčszhips 
observed that it is out of a great zate- 
gory of circumstances, small in tem- 
selves, that a safe and reasonable induc- 


tion is to be made by a Court of lew in 
arriving at a fixed sum. 


Their Lordships also proceeded t= ob- 
serve, that there may be circumstances in 
which the past mode of life of the w:dow 
has been demonstrably on a penurious 
and miserly scale, or on the other =and, 
on a quite extravagant scale havin: re- 
gard to the total income of the huszand, 
and that in such a case the scale was 
suited to his own position in life, that is 
a sound point from which to start the 
estimate. It is unnecessary to refe” to 
the figures relating to the income oi the 
family and also the members in the case 
before the Privy Council. It is clear that 
the fact that the past mode of life o£ the 
widow has been demonstrably on a p2nu- 
tious and miserly scale or on the cther 
hand, on a quite extravagant scale vould 
not be helpful to decide the quantum of 
maintenance payable to the widow. 


“ In Audemma v. Varada Reddi, (2948) 
fl Mad LJ 30 = ILR (1948) Mad 803) = 
(AIR 1949 Mad 31) a Bench of this Court 
on a consideration of the case-law on 
the subject held that the widow’s c_aim 
for maintenance out of the joint femily 
property is absolute in the sense oi not 
being liable to be reduc2d because o= the 
possession of any property by her ir her 
own right as stridhanam, and that she 
would be entitled to an amount necessary 
and sufficient for maintaining herse in 
the manner in which she was mainte-ned 
by her husband. In WNagendramma v. 
Ramakottayya, ( (1955) 1 Mad LJ 26: = 
(AIR 1954 Mad 713), a Bench of ‘this 
Court after referring to the various eci~ 


sions held that the Privy Council zase 
(56 Ind App 182 = 57 Mad LJ 50 = AIR 
-1929 PC 128), should be followed. The 


learned counsel referred to the decisions 
of other High Courts, namely M. Sezya~ 
narayanamurthi v. Jaggamma, “AIR 
1962 Andh Pra 439) and Kiran Bale v. 
Bankim Chandra, (AIR 1967 Cal =03)., 
The decisions in those cases were rerder-~ 
ed on the particular facts of those eases 
and are not helpful in deciding the quan- 
tum of maintenance in this case. 


On a consideration of the case—aw, 
we are satisfied that the mainten=nce 
that is to be awarded should be deter- 
mined taking into account the value of 
the estate, position and status of the de- 
ceased husband and of the widow anc the 
reasonable wants of the widow. We are 
not able to accept the contention of the 
Jearned counsel for the defendants -hat 
as the widow was living in an extremely 
frugal manner a small sum of mair-en- 
ance would suffice, for, such a plea was 
not accepted by the Privy Council (56 
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Ind App 182 = 57 Mad LJ 50 = AIR 
1929 PC 128). To accept such a conten- 
tion would result in victimising widows 
leading frugal lives and rewarding those 
spending extravagantly. 

10. Mr. Mohan Kumaramangalam 
on behalf of the plaintiff widow submitted 
that the Court will have to take into 
account the changed ‘status of the widow 
in the modern society brought about by 
the several enactments and change in 
social outlook and therefore in providing 
for the reasonable wants of the widow, 
the income to which the husband would 
be entitled to should be awarded as main- 
tenance. While we accept the contention 
that the status of a Hindu widow has 
undergone a great change and she is 
given a much higher status now after the 
several enactments providing her with a 
right to property and the change should 
be recognised in fixing the quantum of 
maintenance we are unable to accept the 
contention that in all cases, the entire 
income of the husband should be given 
as maintenance for what the widow is 
entitled to is maintenance and not the 
extra income of the deceased husband. 
It may be that if the income of the de- 
ceased husband is limited and would be 
required to maintain the widow in rea- 
sonable comforts the entire amount may 
be given as maintenance. . 

In the present case, it may be point- 
ed out that there is no evidence on the 
side of the plaintiff widow as to what her 
requirements are to provide her reason- 
able comforts in life. In the absence of 
any such material, we are unable to agree 
with the contention that the entire share 
of income of her husband should be given 
to her as maintenance.. We have found 
already that the income to the share of 
the plaintiff's husband would be Rs. 12,000 
per annum or Rs. 1,000 per month. As 
it is not possible for the widow to live 
in the family house, she may have to find 


„an accommodation either in the village 


or in the nearest town. To have all rea- 
sonable comforts consistent with the 
status of her husband, after a careful 
consideration, we are of opinion, that an 
inclusive sum of Rs. 500/- per month 
would be the proper amount of mainten- 
ance. We therefore fix the amount of 
maintenance at Rs. 500 (five hundred) per 
month. The plaintiff would be entitled to 
the maintenance from 3rd December, 
1959. She would be entitled to costs on 
the amounts decreed. She ‘will pay the 
court-fee. There will be a charge on the 
joint family properties for payment of 
past and future maintenance. 


Order accordingly. 
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SRINIVASAN, J. 

Narayanaswami Naidu, Appellant v. 
Muthukrishna Chetty and others, Res- 
pondents. 

Second Appeal No. 715 of 1964, DJ- 
21-2-1969, from decree of Dist. J. (Addl.), 
Salem in Appeal Suit No. 44 of 1960. 

Civil P. C. (1908), O. 41, R. 33 — De- 
cree against several persons — Appeal by 
one — Power of appellate Court to modi- 
fy decree . in favour of non-appealing 
parties — Can be exercised when decree 
is non-separable against it. 

“OQ. 41, R. 33 enables the court to 
exercise the power in favour of all or 
any of the respondents or parties, al- 
though such respondents or parties might 
not have filed any appeal or cross-objec- 
tion. The power of the Court to vary a 
decree_in favour of the parties who have 
not appealed can be exercised only where 
the decree is not separable against the 
non-appealing defendants. _. (Para 7) 

Plaintiff filed a suit for specific per- 
formance of agreement for sale of im- 
movable property. Suit was contested by 
` A on ground that he was bona fide pur- 
chaser for value and also by the minors 
of the vendor on ground that the agree- 
ment was not binding upon them. ‘The 
trial Court rejected contentions of both A 
and the minors. Appeel against was pre- 
ferred only by A and not minors. 

Held. A could raise the question of 
the binding nature of the agreement on 
minors and the question did not become 
final merely because no appeal was pre- 
ferred by minors. Case law discussed, 

, (Paras 5, 9) 

Cases Referred: Chronological Paras 
(1965) ATR 1965 SC 1874 (V 52) = 

°(1965) 3 SCR 550, Nirmala Bala . 

Ghose v. Balai Chand 7 
(1963) AIR 1963 SC 1516 (V 50) =: 

(1964) 1 SCR 980, Panna Lal v. . 

State of Bombay 8 
(1962) AIR 1962 Pat 384 (V 49) = 

ILR 41 Pat 621, Union of India .- 

v. Motilal 7 
(1954) AIR 1954 Mad 848 (V 41) = 

ILR (1954) Mad 1126, Krishna - 

Reddy v. Rami Reddy 
(1921) AIR 1921 Mad 172 (V 8) = 

ILR 44 Mad 605, Baluswami Aiyar 

v. Lakshmana Aiyar 10 

JUDGMENT :— This appeal raises 
the question of the scope and applicability 
of Order XLI, Rule 33, C.P.C. and it 
arises in the following circumstances, 
The plaintiff-appellant sued for specific 
performance of an agreement of sale. The 
agreement was executed by -the first de- 
fendant, the father, for himself and on 
behalf of his undivided minor sons, defen- 
dants 2 and 3, on 27-3-1958. In‘contrave- 
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tion of-this agreement, however, these 
defendants executed a sale deed in favour 
of the fourth defendant (Plaintiff) alleged, 
that the fourth defendant had notice of 
the agreement of sale in his (Plaintiff's) 
favour. The first defendant remained 
ex parte and his minor sons disputed the 
truth, validity and binding nature of the 
agreement. The fourth defendant claim- 
ed to be a bona fide purchaser, and he 
further claimed that there was an agree- 
ment in his favour anterior to that upon 
which the plaintiff relied. The trial Court 
found upon the evidence that the agree- 
ment set up by the fourth defendant was 
not anterior to ‘the plaintiffs agreement. 
It was also found that the fourth defend- 
ant was not a bona fide purchaser and 
that he had notice of the agreement in 
favour of the plaintiff. The trial Court 
held upon the evidence that on the date 
of the agreement in favour of the plain- 
tiff, there were certain prior debts, one 


‘to the Co-operative Bank, and another a 


mortgage debt, The first was discharged 
by the first defendant himself with the 
advance which he had received from the 
plaintiff. . The mortgage debt was how- 
ever discharged by the fourth defendant 
after he purchased the properties. The 
fact was however established that there 
were anterior debts at the time the first 
defendant entered into the agreement 
with the plaintiff and that there was 
necessity to sell the properties in order to 
discharge the debts. The trial Court ac- 
cordingly held that the agreement was 
binding upon the minor defendants and 
granted a decree to the plaintiff. 


2. This judgment and. decree was 
taken up in appeal, it may be noted, by 
the fourth defendant only. The minor 
defendants, whose contention that the 
agreement was not binding upon them 
was rejected by the trial Court, did not 
appeal. The learned District Judge who 
heard the appeal accepted the finding that’ 
the agreement put forward by the fourth 
defendant as anterior in point of time to 


. the agreement in favour of the plaintiff 


was a fraudulent antedated document. 
He also agreed with the trial Court that 
the fourth. defendant had notice of the 
agreement in favour of the plaintiff. Des- 
pite these findings, he proceeded to consi- 
der as to how far the agreement in favour 
of the plaintiff was enforceable against 
the minor sens of the first defendant and 
whether in the absence of a cross-appeal 
challenging the finding against them by 
defendants 2 and 3, it was competent for 
the fourth defendant to raise the ques- 
tion of the binding nature of the agree- 
ment upon the minor sons of the first 
defendant. He found that since the pro- 
perty was the ancestral joint family pro- 

perty in which defendants 2 and 3 had a 
right by birth. it was incumbent upon the 
plaintiff to show that the sale was for 
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the necessity and benefit of the family 
before he could claim to enforce the 
agreement, 

It was further found. that the cebts 
which had to be paid at that point .of 
time amounted only to Rs. 2,000/-, vaile 
the properties that were sold consisted of 
the entire family properties and the sale 
consideration was for Rs. 4,000/-. Tere 
was consequently a sacar sal= of 
entire property, and what is more im- 
portant, of property more than that was 
required to discharge the debts; nor was 
there any evidence to show that the 
balance of the consideration was required 
for any family purposes. The view was 
accordingly taken that the agreement of 
sale had not been proved to be bin=ing 
upon the minor defendants. He -eld 
that the fourth defendant was a part; to 
a fraud for the reason that he had febri- 
cated, Ex. B-1 an ante-dated agreement 
in his favour, with full knowledge of the 
agreement in favour of the plaintiff. The 
circumstances that the first defendant 
executed the ‘sale deed in favour of the 
fourth defendant for a sum of Rs. 3,50/- 
only while his agreement in favour of the 
plaintiff was for a stipulated consid=ra- 
tion of Rs. 4,000/- also cast a consideration 
measure of doubt upon the bona fides of 
the fourth defendant. From all of these 
features the learned District Judge con- 
cluded:—~ 

“It is therefore not open to defend- 

ant 4 to contend that defendant 1, che 
father of defendants 2 and 3, had val ily 
exercised his right as manager of zhe 
family. of himself and his sons to correy 
away the right: of his sons, defendan 2 
and 3 in the suit property to defencant 
rr For the same reason, I hold “at 
it is not open to defendant -4 to contend 
that the sale in his favour of Ex. B-2 is 
binding on defendants 2 and 3 and their 
share in the suit property or to contend 
that the plaintiff has failed so far as ~he 
share of defendants 2 and 3 is concern=d, 
because he has not proved that the agree- 
ment of sale in Ex. A-1 is valid and bind- 
ing on defendants 2 and 3.” 
Finally he observed that on account of The 
failure of defendants 2 and 3 to challecge 
the finding against them, the plair=iff 
was enabled to take advantage of frat 
finding in his favour. He accordingly dis- 
missed the appeal. 

3. The matter however did mof 
end there, for the fourth defendant pre- 
ferred a second appeal before this Cozrt, 


` .Venkatadri J., who disposed of the seemd 


appeal, observed that some document=ry 
evidence in the case had not been comsi~ 
dered by the lower appellate court. He 
accordingly allowed the appeal, reman=ed 
the matter. and directed the lower appeal- 
late Court to “re-hear” the appeal on fhe 
evidence on record, paying partic ar 
consideration to certain documents rejer- 
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red to by the learned Judge. The appeal 
was re-heard by the succeeding District 
Judge. It would be convenient to set out 
the findings recorded by the Court below. 
Firstly, it was held that the agreement 
Ex. A-1 in favour of the plaintiff is true 


„and that in pursuance thereof. the first 


defendant . received an advance of Rs. 
750/-. Next it was found, on a considera- 
tion of the entire evidence, that the agree- 
ment propounded by the fourth defend- 
ant in his favour and as one anterior in 
point of time to the agreement in favour 
of the plaintiff was a fraudulent and 
ante-dated one and that it should have 
been executed not on the date it bears 
but on the date of the sale in favour of 
the fourth defendant. It was also found 
that the fourth defendant was not a bona 
fide purchaser for value without notice 
of the agreement in the plaintiff’s favour. 
In so far as these findings are concerned, 
they are in accord with the findings of 
the trial Court itself and with the find- 
ings recorded at the time of the first 
hearing of the appeal. There are thus 
concurrent findings of fact of the trial 
and appellate Courts on these questions. 


4, The last question which engag- 
ed the attention of the lower appellate 
Court was whether the agreement of sale 
in favour of the plaintiff is binding upon 
the minor defendants and whether in the 
absence of an appeal by these minor de- 
fendants, it is open to the fourth defend- 
ant to canvass this question. The learned 
District Judge relying upon certain deci- 
sions which have interpreted Order XLJ, 
Rule 33, C.P.C. took the view that since 
defendants 2 and 3 had specifically raised 
the coritention of the binding nature of 
the agreement in their written statement, 
notwithstanding that they had not filed an 
appeal or a memorandum of cross-objec~ 
tions, it is open to the appellate Court to 
go into this question in order to render 
justice. The lower appellate Court also 
repelled the contention that on the prior 
the appeal was heard, the 
fourth defendant's attempt to put forward 
this plea’ of the binding nature had been 
rejected by that Court, for the reason 
that the entire judgment rendered on 
that occasion had been set aside in second 
appeal and the matter had been remitted 
for re-hearing of the appeal itself.. Going 
into the facts, the learned District Judge 
found that there was proof of-debts bind- 
ing upon the family only to the extent of 
Rs, 1,744-50 and that the sale of the entire 
property for Rs. 4.000/- could not be sup- 
ported on the ground of family necessity; 
nor could it be regarded as beneficial in 
the interests of the minors, In that view, 
the lower appellate Court granted a de- 
cree for specific performance of the 
agreement by sale of only one-third of 
the suit property and gave other appro- 
priate directions in conformity with this 
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decision. The plaintiff appeals from this 
judgment and decree, his principal con- 
tenion being that in the circumstances of 
the case which have been set out in more 
than adequate detail above, the lower 
appellate Court was not justified in per- 


mitting the fourth defendant to raise .the. 


question of the binding nature of the 
agreement and that the principle of Order 
XLI, Rule 33, C.P.C. has been misapplied 
in the instant case. 

5. There is no substance in the 
contention that the fourth defendant is 
no longer competent to raise the question 
of the binding nature of the debts for 
the reason that at the time of the original 
hearing of the first appeal, this point was 
found against that contention. That 
Judgment was later set aside in S. A. No. 
111 of 1961 and the entire appeal was 
directed to be heard afresh though only 
on the evidence on record. It cannot 
therefore be contended that this question 
is not open for consideration afresh. 
Equally untenable is the contention that 
the decision of the trial Court had be- 
come final in so far as the minor defend~- 
ants are concerned, as they did not appeal 
against that decision, and only the fourth 
defendant appealed. Notwithstanding the 
fact that these two minor defendants did 
not appeal against the decree as passed 
by the trial Court, that would not for that 
reason alone deprive the fourth defend- 
ant from putting forward such claims as 
he could put forward in-so far as he had 
acquired the interests of these minor de- 
fendants. But what has been vehemently 
urged in the course of the hearing of this 
second appeal is that the terms of Order 
XLI, Rule 33, C.P.C. are not so wide that 
the trial court’s judgment and decree 
could be interfered with by the lower 
appellate Court in the peculiar circum- 
stances of the case, when in second appeal 
this Court was seized of only a limited 
aspect of the matter on the appeal pre- 
ferred by the fourth defendant. The ques- 
tion is whether in the circumstances of 
the case, the lower appellate Court could 
vary the terms of the decree on the 


appeal only by one defendant in so far. 


as that decree affected the other defend- 
agr 

To re-state the facts- the first 
defendant. the father, on his behalf and 
on behalf of his minor sons, defendants 2 
and 3 executed an agreement of sale 


covering the suit properties in favour of- 


the plaintiff, but he sold the properties 
to the fourth defendant. The fourth de- 
fendant’s plea that he had a prior agree- 
ment of sale in his favour was found 
against and the trial Court granted a 
decree in favour of the plaintiff. On 
appeal by the fourth defendant, who 
claimed to be a bona fide purchaser for 
value, the contention was advanced that 
the agreement of sale executed by the 
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first defendant was not valid and binding 
on the minor defendants. If the agree- 
ment of sale was not so binding upon the 
interests of the minor defendants, title 
to their share of the properties could pass 
to the fourth defendant, who had obtain- 
ed a sale deed in respect of the entire 
properties, which, however, would, to 
the extent of the first defendant's share, 
not be valid and in respect of which 
share the agreement to sell executed by 
the first defendant would prevail over 
the later sale in favour of the fourth de- 
fendant. The fourth defendant having a 
sale deed executed in his favour could 
thus put forward the claim that his sale 
is valid to the extent of the interest of 
the minor defendants. Whether or not the 
minor defendants appealed against the 
decree of the trial Court upholding the 
agreement to sell in favour of the plain- 
tiff even in respect of their shares, the 
fourth defendant, as the person standing 
in the shoes of the minor defendants in 
respect of their interests covered by the 
sale deed in his favour could undoubtedly 
put forward the claim that the sale in 
his favour must be regarded as good, at 


_least to the extent of the minors’ interest 


and what is more important, the Court 
would have jurisdiction to go into the 
question of the binding nature of the 
agreement upon the minors’ interest in 
order to give relief to the fourth defend- 
ant. But it is urged that the minor de- 
fendants not having appealed cannot 
raise it now and if that should be so, the 
fourth defendant would be equally pre- 
vented from raising that question of the 
binding nature of the agreement on the 
minors’ shares, notwithstanding Order 
XLI, Rule 33, C.P.C. which, it is the con- 
tention of Mr. Gopalaswami Ayyangar, is 
por so broad as thought by the Court 
ow. 


7. The scope of Order XLI, Rule 
33, C.P.C. came up for consideration in 
Nirmala Bala Ghose v. Balai Chand, 
(AIR 1965 SC 1874). In that case, their 
Lordships observe that Order XLI, Rule 
33, C.P.C. is no doubt expressed in very 
wide terms, but it has to be applied with 
discretion. It is applicable even to cases , 
where interference in favour of the appel- 
lant necessitates interference also with 
the decree which has become final so as 
to enable the court to adjust the rights 
of the parties. Their Lordships say: 


“Where in an appeal the Court 
reaches a conclusion which is inconsistent 
with the opinion of the Court appealed 
from, and in adjusting the right claimed 
by the appellant it is necessary to grant 
a relief to a person who has not appealed, 
the power conferred by Order XLI, Rule 
33, may be invoked.” ` 


But they caution that this rule does 
not confer an unrestricted right to re~ 
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open the ease. Order XLI, Rte 33, 
C.P.C. itself clearly enables the curt to 
- [exercise the power in favour of sll or 
any of the respondents or parties, al- 
though such respondents or parties might 
not have filed any appeal or objection. 
In the circumstances of the preser case, 
we may undoubtedly, regard defendants 
2 and 3 as such respondents who dad not 
appeal, or in another way we can regard 
the fourth defendant, the appellant him~ 
self, as entitled to put forward th:s con- 
tention namely, that the agreement to 
sell in favour of the plaintiff is noi bind- 
ing upon’ the minor defendants (wbo had 
not appealed) because their interests had 
passed to him by a subsequent sale deed. 
As I have pointed out the fourth defend- 
ant is not prevented from putting for- 
ward*this plea solely because the eppeal 
that was filed originally had beer dis- 
missed for the decree of dismissal =y the 
lower appellate Court was set asize in 
toto and all the points in controversy set 
at large. The decision in Krishna Reddi 
v. Rami Reddi. ILR (1954) Mad 1.26 = 
(AIR 1954 Mad 848) does not really sup- 
port the contentions of the plaintiff ap- 
pellant herein, for that was a case where 
the interests of the several deferxdants 
were mutually exclusive and it was not 
necessary to set aside the decree azainst 
the non-appealing defendants in order to 
give relief to the appealing defendants. 
That was a case where a reversione= filed 
a single suit against several deferdants 
challenging different alienations and 
seeking to recover possession of several 
items of property. Only some of the 
defendants preferred an appeal against 
the trial Courts decree. The Je=rned 
Judges. observe that such a suit iz in 
reality a combination’ of several su-cs in 
one. They point. out: 

“The third class of cases in which 
this rule has been applied is when the 
relief prayed for is single and indivsible 
but is claimed against a number oz de- 
fendanits. In such cases, if the suit is 
decreed, and there is an appeal onf" by 
some of the defendants and if the -elief 
is granted only to the appellants, there 
is the possibility that there might zome 
into operation at the same time and with 
reference to the same subject-matter two 
decrees which are inconsistent and zon- 
tradictory. ..... These are well re- 
cognised classes of cases in which it would 
be legitimate to exercise the powers 
under that rule, though there was no 
appeal relating to the subject-matter. . .” 


Then they point out with regard to 
the facts of the case before them: 


“A reversionery files a suit to recover 
possession of his share on eight items of 
properties. They are held by diffeent 
defendants under different alienat.ons, 
some of which might be valid and others 
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not. There is no community of interest 


between them. Indeed, the -plaintiff 
could have filed a separate suit in respect 
of each item and impleaded as defend- 
ant therein only the alienee interested 
in that item. In that event if all the 
suits were decreed, but an appeal were 
to be preferred against the decree in only 
one of them and that appeal allowed, 
that would not operate as the reversal of 
the decrees in other suits, nor would there 
be any power in the court to set’ aside 
those decrees under Order XLI, Rule 32 
: Such a case does not fall within 
any of the recognised categories in which 
courts have interfered under Order XLI, 
Rule 33. It is not necessary for granting 
relief to the alienee appellant that the 
decree against the non-appealing alienees 
should be allowed. ..... 
It is clear therefore’ that if the relief 
could be granted to the appealing defend- 
ant without interfering with the decree 
as against the other defendants, there 
would be no scope for the application of 
Order XLI, Rule 33, C.P.C. and that is 
one of the limitations on the Court when 
it proceeds to exercise its powers under 
that provision. To the same effect is the 
decision in Union of India v. Moti Lal, 
(AIR 1962 Pat 384) where a Bench of that 
High Court held that the power of the 
Court to vary a decree in favour of the 
parties who have not appealed cannot be 
exercised where the decree is separable 
against the non-appealing defendants, 
really adopting the principle laid down in 
Baa (1954) Mad 1126 = (AIR 1954 Mad 


In Panna Lal v. State of Bom- 
bay, * ATR 1963 SC 1516) their Lordships 
point out that the wide wording of Order 
XLI, Rule 33, C.P.C. is intended to enable 
the appellate Court to mould the relief it 
grants not only as between the appellant 
and the respondent but as between- res- 
pondent and respondent and that power 
will enable the court to grant relief even 
to a respondent who has not objected to 
the decree by way of cross-objections. 

9. It seems to me accordingly that 
there could be no doubt that the court’s ; 
competence to modify the decree in 
favour of the non-appealing respondents, 
defendants 2 and 3, cannot be denied. 
As pointed in (ILR (1954) Mad 1126) = 
(AIR 1954 Mad 848) the decree in the 
present case was one which was not 
separable as against those defendants, and 
if relief had to be given to the fourth 
defendant, the appellant, it was undoubt- 
edly necessary that the decree as a 
whole should be interfered with. I have. 
already dealt with the contention that the 
fourth defendant is not competent to raise 
this question in appeal for the reason 
that the appellate court on an earlier 
occasion dismissed the claim. In the pre- 
sent case, the judgment of the court 
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below confining the decree for specific 
performance only to a third share of the 
property could be maintained on either of 
two grounds; firstly, by its undisputed 
power under O. XLI, Rule 33, C.P.C. or 
secondly, regarding the fourth defendant 
as the appellant in respect of the two- 
thirds share belonging to defendants 2 
and 3. which had passed to him by reason 
of the sale. In that view, it was compe- 
tent to the fourth defendant to put for- 
ward the contention that the agreement 
of sale was not binding on the interest 
of two of his vendors, namely, defend- 
ants 2 and 3. : 


10. In Baluswami Iyer v. Laksh- 
mana Iyer, ILR 44 Mad 605 = (AIR 1921 
Mad 172) a Full Bench of this Court has 
laid down that where the managing mem- 
ber of a joint Hindu family agrees to 
convey a specific item of joint family 
property for purposes not binding upon 
other coparceners and without their con- 
currence, the purchaser cannot enforce 
specific performance of the entire con- 
tract; courts can however grant specific 
performance by a conveyance: of that 
share to which the vendor was entitled. 
-In view of the finding that the agreement 
to sell executed by the first defendant 
was not for binding purposes, this deci- 
sion would justify the decree as passed 
by the Court below. 

11. It follows that the judgment 
_ of the court below is correct. The second 
appeal is dismissed, but in the circum- 
stances there will be no order as to costs. 

12. Leave granted. 


Appeal dismissed. 


AIR 1971 MADRAS 290 (V 58 C 52) 
VENKATARAMAN AND 
KRISHNASWAMY REDDY, JJ. 

Thenappa Chettiar, Appellant v. 
Andiyappa Chettiar, Respondent. ~- 

Appeal No. 371 of 1966. D/- 9-11- 
1970, against decree of Sub-J., Pudukottai, 
in O. S. No. 87 of 1964. 


(A) Negotiable er ener Act 


(1881), S. 4 read with Para (2) of S. 5 —. 


Though a document contains a provision 
that the stated amount is payable only 
after certain number of: years, it is an 
unconditional undertakmg to pay and the 
document is a promissory note within the 
meaning of the Act and therefore it is 
also a promissory note under S. 2(22) of 
Stemp Act. (X-Ref: Stamp Act (1899), 
S. 2(22)). (Para 4) 


©) Stamp Duty — Stamp Act (1899), 
Sch. I, Art. 49(b) — A promissory note, 
ees it may be one as defined in the 
Negotiable Instruments Act, if it is not 
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payable on demand, will fall under clause 
(b) of Art. 49 of the Stamp Act though 
under the definition in S. 2(22) it will fall 
under the first part thereof. (X-Ref: Ss. 
2(22) and 35). AIR 1945 Mad 42, Rel: on; 
AIR 1961 Mad 347, Explained. (Para 7) 
- Thus, an instrument in which time 
for payment is specified is a pronote pay- 
able otherwise than on demand and con- 
sequently it would be liable to stamp 
duty under Art. 49(b) and in view of pro- 
viso to S. 35, the document cannot be 
validated by payment of penalty and it 
will be inadmissible in evidence for any 
purpose. (Paras 6 to 8) 
(C) Stamp Duty — Stamp Act (1899), 
S. 35 — Where an insufficiently stamped 
pronote is given in respect of an antece- 
dent debt, creditor can sue on the debt 
and ignore the note. AIR 1938 Mad 785 
(FB), Explained. (Para 9) 
Cases Referred: Chronological Paras 
(1961) ATR 1961 Mad 347 (V 48) = 
ILR (1961) Mad 218, Muthu Goun- 
der v. Perumayammal 
(1945) AIR 1945 Mad 42 (V 32) = 
1944-2 Mad LJ 180, Alamelu 
Ammal v. Rangai Gounder ' 
(1938) AIR 1938 Mad 785 (V 25) = 
ILR (1938) Mad 933 (FB), Peru- 
mal Chettiar v. Kamakshiammal 3, 8 
R. Gopalaswami Iyengar and P. L. 
Meyyappan, for Appellant; M. S. Ven- 
katarama Iyer, for Respondent. 
VENKATARAMAN, J.:— This is an 
appeal by the plaintiff whose suit has 
been dismissed by the learned Subordi- 
nate Judge, Pudukottai, on a preliminary 
point that the suit is not maintainable. 
The allegations in the plaint are, briefly, 


- that the plaintiffs father was running a 


money-~lending business at Colombo under 
the name and style of . S. 
(Original in Tamil omitted — Ed.) 
Moneylending Firm, that the defendant 
was an agent in that firm and was also 
having dealings of his own and was carry- 
ing on his business. On 16-6-1961, when 
the accounts of the defendant were taken, 
the sum owed by the defendant to the 
plaintiff's father’s firm was settled at 
Rs. 15,000. The defendant agreed to pay 
the said debt after the expiry of two. 
years, and,-in view of the close relation- 
ship between the parties, a low rate of 
interest was fixed, namely, two annas per 
Rs. 100 per month. To evidence the 
agreement he executed what the plaintiff 
styles as a ‘voucher’. After the death of 
the plaintiff’s father, the plaintiff became 
entitled to collect the debt and he, there- 
fore, filed the suit on the original cause 
of action and consideration. f 

2. The defendant admits that he 
supervised the money-lending firm at 
Colombo carried on under the name and 
style of A. S. Money-lending firm till 1957, 
but he states that he never had any deal- 
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ings with the said firm. The plkintiff’s 
father was the elder sister’s husband of 
the defendant and the defendar- was 
under the control of the plaintiff’s father. 
The plaintiffs father was not able žo send 
money from Colombo to India. =e had 
given instructions to the defendant to 
send money from Ceylon in black market 
stealthily. When the defendant returned 
to India, the plaintiff’s father was under 
the impression that the defendant could 
have misappropriated a portion >f the 
black money, and, therefore, made him 
execute the document mentioned _n the 
plaint. He contended further thaf the 
document was a promissory note not 
sufficiently stamped and, therefore, a suit 
could not lie on the basis of the promis- 
sory note. : 

3. One of the issues framed was 
Issue No. 3 to the following effect: 

“Is the suit as framed on criginal 
cause of action and transaction not main- 
tainable?” f 
It is stated in the judgment of the learn- 
ed Subordinate Judge that by cons2nt of 
the parties that issue was taken zp for 
preliminary discussion. On Issue No. 3 
as'a preliminary issue, the learned Judge 
held that the document embodied 
the terms of the contract between the 
parties, that it was a promissory nete in- 
sufficiently stamped, that it could zot be 
admitted at all and that it was noz open 
to the plaintiff to fall back on the o-iginal 
cause of action. He purported to ollow 
the decision of the Full Bench in Peru- 
mal Chettiar v. Kamakshiammal. ILR 
(1938) Mad 933 = (AIR 1938 Mad 785 


(FB)). In the result, he dismissec the 
suit. The plaintiff has preferred this 
appe ; 

4, The relevant portion œ the 


document may now be quoted: (orginal 
in Tamil omitted—Ed.} 
It may thus be translated: 


“I have already received Rs. 15000 
from your Colombo A. S. shop for doing 
business of my own. I shall pay it after 
two years on demand by you with inte- 
rest at two annas per month per Re 100 
to you or to your order and receive back 
this promissory note.” 

(Contd. on Col. 2) 


Description of instrument 


I 
. 49, Promissory note (as defined by S. 2 (28)— 


(a) When payable on demand— 
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It is stamped with revenue stamp of 25 p. 
(15 plus 10 p.). The first question which 
has to be considered is whether the in- 
strument is a promissory note at all. 
There can be no doubt that it is a pro- 
missory note for the purpose of the 
Stamp Act. The definition of promissory 
note in Section 2(22) of the Stamp Act is: 


“*Promissory note’ means a promis- 
sory note as defined by the Negotiable 
Instruments -Act, 1881 
‘Jt also includes a note promising the 
payment of any sum of money out of 
any particular fund which may or mav 
not be available or upon any condition or 
contingency which may or may not be 
performed or happen.” 

Section 4 of the Negotiable Instruments 
Act, 1881, defines promissory note thus: 

“A ‘promissory: note’ is an instrument 
in writing (not being a bank note or a 
currency note) containing an uncondi- 
tional undertaking signed by the maker, to 
pay a certain sum of money only to, or 
to the order of, a certain person, or te 
the bearer of the instrument. 


With this we have to read eee 2 
j Section 5 of the Negotiable Instruments 
ct: 

“A promise or order to pay is not 
‘conditional’ within the meaning of this 
section and Section 4, by reason of the 
time for payment of the amount or any 
instalment thereof being expressed to'be 
on the lapse of a certain period after the 
occurrence of a specified event which, 
according to the ordinary expectation of 
mankind, is certain to happen, although 
the time of its happening may be un- 
certain.” 


It will be clear from the above provision 
that, though the amount is payable only 
after two years, it cannot be said that 
the payment is conditional within the 
meaning of Section 4. The document 
contains an unconditional undertaking. 
Therefore, it is a promissory note within 
the definition of the Negotiable Instru- 
ments Act. Therefore, it is also a pro- 
missory note under Section 2(22) of the 
Stamp Act. For the purpose of duty 
Art. 49 of Schedule I of the Stamp Act 
is relevant. It reads:— 


Proper stamp duty 
2 


i) whee the amount or value does not exceed 


eck 


Ten naya paise, 


di) when the amount or value ezceeds Rs, 250 but 


does not exceed Rs. 1000 or 


Gii) in any other case 
(b) When payable otherwise than on Gemand 


ie will be seen that the Article divides 
promissory note into two categories: (i) 


... Fifteen naya paise. 
oss Twentyfive naya paise. 
The same oy as a Bill of Exchange 
(No. 18) for the same amount pay- 
able otherwise than on demand. 


when payable on demand; and (ii) when ` 
payable otherwise than on demand. Only, 
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if it is payable on demand 25 paise stamp 
would be the proper stamp. If it is pay- 
able otherwise than on demand, the duty 
leviable would be that of a Bill of Ex- 
change for Rs. 15000 and the promissory 
note would be insufficiently stamped. 
Under Section 35 of the Stamp Act, it 
cannot be validated by payment of the 
deficit duty or penalty, in view of the 
proviso thereto. If, therefore, the docu- 
ment falls under Art. 49(b), it would be 
totally inadmissible in evidence. 


5. Now, to determine the question 
we have to fall back upon the provisions 
of the Negotiable Instruments Act. Sec- 
tion 19 is relevant: 

“Instrument payable on demand; A 
promissory note or bill of exchange, in 
which no time for payment is specified, 
and a cheque. are payable on demand.” 
It will follow by necessary implication 

. that, if time for payment is specified, it 
cannot be said to be payable on demand. 
In this case, a period of two years for 
payment is specified and hence it cannot 
be said to be payable on demand. This 
js also the view taken by Horwill J. in 
Alamelu Ammal v. Rangai Gounder, AIR 
1945 Mad 42 = 1944-2 Mad LJ 180. The 
wording of the promissory note in that 
ease was “I shall pay to you or to your 
order within two years the said sum”. 
The learned Judge held that within the 
time of two years the promisee could not 
enforce the debt and that, therefore, the 
promissory note was not one payable on 
demand. The learned Judge held that 
consequently the promissory note : would 
be liable to stamp duty under Art. 49(b) 
of Schedule I to. the Stamp Act, that is, 
the duty would be the same as on a bond. 
Hence it was insufficiently stamped. In 
our opinion, the decision is correct. 


6. The only other decision brought 
to.our notice on this point is that of 
Ramachandra Iyer, J. (as he then was) in 
Muthu Gounder v. Perumayammal, AIR 
1961 Mad 347, where it was held that the 
documents in that case were not promis- 
sory notes. The wording in the document 
was: : 
“I promise to pay you or your order 
after a period of two years on demand by 
you the principal together with -interest 
the sum of Rs 
They were stamped with four anna reve- 
nue stamps. The learned Judge held that 
there had to be a demand after the period 
of two years that it amounts to a condi- 
tion and that, therefore, theré was no un- 
conditional undertaking to pay the 
amount, which is the essence of the defi- 
nition of a promissory note. - The learned 
Judge distinguished the decision of Hor- 
will J. The learned Judge, however, has 
. not made any reference to the second 
paragraph of Section 5 of the Negotiable 
Instruments Act, which says that a pro- 
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mise or order to pay is not conditional 
within the meaning of Section 4 by rea~ 
son of the time for payment of the 
amount or any instalment thereof being 
expressed to be on the lapse of a certain 
ete. In fact, the learned 
Judge’s reasoning is:— 


“Now in the present case, the uncon- 
ditional promise to pay, which would 
otherwise exist if the promisor had mere~ 
ly agreed to pay on demand, is qualified 
and made into a conditional one by mak- 
ing it , payable after a period of two 
years.” 


This is opposed to the second paragraph 
of Section 5 of the Negotiable Instru- 
ments Act. Hence it would seem that the 
documents in that case also would be pro- 
missory notes, but not payable on demand, 
because the learned Judge himself points 
out that the words “on demand” have a 
technical meaning under the Negotiable 
Instruments Act, which means it is pay- 
able immediately but, where a document 
prescribes a time for payment, it cannot 
be one on demand. It is of interest to 
note that the learned Judge states that, - 
if the document was to be held to be a 
promissory note, the parties were agreed 
that for the purpose of Art. 49 of the 
Stamp Act, it would not be one payable 
on demand and, therefore, stamp would 
nave to-be paid under Clause (b) of 
t. 49. 


Te Thiru Gopalaswami Aiyangar 
has urged that clause (a) of Art. 49 of 
the Stamp Act will apply to the first por- 
tion of the definition of promissory note 
under Section 2(22) of the Stamp Act, 
namely, ‘promissory note means a. pro- 
missory note as defined by the Negotiable 
Instruments Act, 1881’, and that clause (b) 
of Art. 49. will refer to the second portion 
of the definition in Section 2(22), namely, 
that it will include a note promising the 
payment of any sum of money out of any 
particular fund, etc. But we wish to ob- 
serve that the classification in Art. 49 is 
not of the same pattern as the classifica- 
tion in the definition. Ari. 49 divides 
into two classes: (1) 
when payable on demand; and (2) when 
payable otherwise than. on demand. 
Clause (a) will comprise only some ‘of 
those promissory notes as defined in the 
Negotiable Instruments Act, namely, 
those which are payable on demand, and 
clause (b) will include the rest. Thus, 
a promissory note, though it may be one 
as defined in the Negotiable Instruments 
Act, if it is not payable on demand, will 
fall under clause (b) of Art, 49 of the 
Stamp Act though under the definition in 
Section 2(22), it will fall under the first 
part thereof. The idea underlying the 
classification in Art. 49 seems to be that 
if the promissory note is payable on de- 
mand, it is believed that it will be nego- 
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tiated more freely like money and that 
is why a small stamp duty is levied. 

8. Hence, we confirm the conċia- 
sion of the learned Subordinate Jucre 
that Ex. A-1, is a promissory note par- 
able otherwise than on demand, ard, 
therefore, falls under clause (b) of Act. 
49, of Sch. I to the Stamp Act, and there 
is no sufficient stamp. In view of tre 
proviso to Section 35 of the Stamp A4, 
the document cannot be validated by pay- 
ment of penalty and the document will 


be inadmissible for any purpose. But tk:s- 


does not conclude the matter, because the 
plaintiff will still be entitled to fall baex 
on the original cause of action, name, 
the prior indebtedness of the defendarx. 
9. The very Full Bench decision 
fn ILR (1938) Mad 933 = (AIR 1938 Mei 
785) referred to by the learned Subord- 
nate Judge, clearly shows that the de® 
son will not apply, where a promissory 
note has been given in respect of «2 
antecedent debt. Leach, C. J. says:— 
“Before turning to examine the dect- 
sions of this court and certain of the othe: 
authorities to which reference has beem 
‘made. I should point out that the coum 
is not considering the case where a prc- 
missory note has been given in respect c= 
an antecedent debt. It is well settled. 
both in England and in this cour 
try, that where a negotiable instrumer- 
is given in respect of an antecedent dek- 
the creditor may sue on the debt anz 
ignore the note. We are merely concern 
ed here with the case where the note hæ 
been given at the time of the loan or in 
pursuance of the arrangement then mad= 
and embodies in full the terms of th= 
contract.” 
It was only in such a case which was 
before them, the majority of the Full 
Bench held that the particular documen> 
being the embodiment of the bargain 
and being inadmissible for want of suffi- 
cient stamp, Section 91 of the’ Evidence 
Act would preclude any other evidence 
of the bargain and the suit would not be 
maintainable. Here, however, the very 
document contains the following crucia- 
words: “I have already received Rs. 1500C 
from your shop for conducting my own 
business.” In other words, the document 
itself shows the prior indebtedness of 
the defendant, and the plaintiff could fall 
back upon that original cause of action. 
Thiru M. S. Venkatarama Iyer, the learn- 
ed counsel for the respondent-defendant, 
argued that the prior receipt of Rs. 15000 
would not necessarily make. it a debt and 
that it became a debt only on the exe- 
‘cution of the document. We are unable 
ito agree, because the recitals in the docu- 
ment itself show that the debt had sprung 
up even at an anterior point of time. 


10. The dismissal of the suit on 
the preliminary ground is wrong and it is 
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set aside. Though it would appear from 
the judgment of the learned Subordinate 
Judge that the defendant took the stand, 
that, if he failed on the preliminary 
point, he had no objection to a decree 


` being passed, we do not think that it 


correctly represents what he stated. In 
fairness to him, the matter will have to 
be tried on the merits, because his case 
is that he owed nothing to the plaintiffs 
father and that the promissory note was 
extracted from him more- or less by 
coercion and on suspicion. 


11. We accordingly set aside the 
judgment and decree of the learned Sub- 
ordinate Judge and remand the suit for 
trial on the remaining issues. The appel- 
lant will get refund of the court-fee paid 
on the memorandum of appeal. The 
parties will bear their own costs in this 
court. . 

Appeal allowed. 
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i PALANISWAMY, J. o 


S. Parameswari, Petitioner v. Kama~ 
dhenu Metal Rolling Mills Pvt. Ltd., 
Tirupur, Respondent. 

C. P. No. 7 of 1969, D/- 1-12-1969. 

Companies Act (1956), S. 153— Scope 
— Company can take notice of any trust 
brought to its notice otherwise than by 

entry in the register of members. 

The object of S. 153 is that a person 
dealing with the company may not be 
affected by the entry of any kind of trust 
in the register of members. But the 
company can take notice of or recognise 
any trust brought to its notice otherwise 
than by entry in the register. The com- 
pany. may take note of any relations be~ 
tween the trustees and the cestui que 
trust in respect of its shares. If a trustee 
is on the company’s register as a holder 
of shares, the relation which he may 
have with some other person in respect 
of the: shares is a matter with which com- 
pany has to do nothing. ` But if the com- 
pany is aware that the person in whose 
name. the share is entered is only a be- 
namidar, there is nothing in S. 153 to 
preclude -the company from putting for- 
ward that contention. (Para 6) 


ORDER:— This petition is filed 
under Section 433(e) and (f) of the Com- 
panies Act, 1956 to wind up Kamadhenu 
Metal Rolling Mills Pvt. Ltd.. Thirupur, 
Coimbatore District. The Company was 
incorporated on 30-5-1962 as a private 
limited company by shares. The main 
object of the company is to deal and sell 


‘metal wares and products and to esta- 


blish iron foundry and rolling mills. The 
petitioner claims to be a shareholder as 
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well as a creditor. According to her, a 
sum of Rs. 16,840-48 is due to her as per 
the books of the company. Her case is 
that the company is commercially insol- 
vent and is unable to pay its debts, that 
there has been increase in the loss from 
year to year, that the affairs of the com- 
pany are being mismanaged and that it is, 
therefore, just and necessary that the 
company should be wound up. 


2. .° The petitioner is the wife of 
Subbaraya Chéttiar, the Managing Direc- 
tor of the respondent company. The 
Managing Director has sworn to a coun- 
ter-affidavit stating that there is mis- 
understanding between him and his wife, 
that the petitioner has come forward with 
this application to cause annoyance to 
him on account of the family quarrel, 
that the petitioner is neither a share- 
holder nor a creditor and that he has ad- 
vanced his own money and made entries 
in the name of the petitioner benami for 
his benefit. It is also his contention that 
though the company has not been able to 
make profit due to initial difficulties dur- 
ing the period of recession and other 
causes, the company is slowly turning 
round the corner and would very soon be 
able to show profit. It is his. submission 
that the petitioner should not be allowed 
to use the provisions of the company law 
for the purpose of spiting him. The peti- 
tioner has filed a reply affidavit denying 
the allegations of benami set up by her 
husband. 

3. Prior to the institution of the 
petition, there was no statutory notice of 
demand for the payment of the amount 
said to be due to the petitioner. So far as 
the financial position of the company is 
concerned the report filed by the respond- 
ent to Registrar of Companies, to which is 
attached the auditors’ report, no doubt 
shows that all is not well with the com- 
pany. The company appears to be commer- 
‘cially insolvent. The company also appears 
to be a regular defaulter in the matter of 
filing balance sheets and annual returns, 
with the result some criminal proceedings 
have been taken against the directors for 
such defaults. The auditors report also 
shows that the accounts have not been 
kept in a proper way. 


4. The further case of the peti- | 


tioner is that her son Anandan is also a 
creditor, the amount due to him being 
Rs. 14512-10. But the contention of the 
Managing Director is that his son also is 
a benamidar so far as the amount enter- 
ed in the son’s name is concerned. The 
son has not chosen to file an affidavit in 
support of the allegation of the petitioner. 
But in the family quarrel, the son seems 
to be on the side of the mother, the peti- 
tioner, 


5. It is no doubt true, as seen from 
the report of the Registrar of Companies 
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and the auditors’ report, that the com- 
pany is not commercially solvent and that 
the affairs of the company are not being 
conducted in such a way as they should 
be conducted. But the questicn is whe- 
ther it is just and equitable that the com- 
pany should be wound up. As already 
pointed out, this petition appears to be 
the result of estrangement of feeling be- 
tween the petitioner and her husband, 
the Managing Director. The explanation 
of the Managing Director is that ever 
since the incorporation of the company in 
the year 1962 it had to meet with some 
difficulties or other resulting in some loss, 
and that in view of the change in the 
industrial market at present, he hopes 
to meet the situation and worz the com- 
pany to the advantage of the share-hold- 
ers. One important thing to be noted in 
this connection is that no other creditor 
or share-holder of the company either 
opposes or supports this petition. That 


© clearly shows that the other share-holders 


and creditors have allowed tae husband 
and wife to fight out their battle through 
this company petition. That again lends 
support to the view that the object of 
the petitioner is only to take revenge 
against her husband on account of the 
family quarrel between them. I do not 
think that the court should give a help- 
ing hand to the petitioner. There are no 
other forums in which the petitioner can 
seek redress, if she has a case. 

6. So far as the question of be- 
nami set up by the Managing Director of 
the respondent company is concerned, 
Mr. Harikrishnan, appearing for the peti- 
tioner, contended that such a plea is not 
open and that the court should go only 
by the names that appear in the records 
of the company. In support of this con- 
tention he referred to S. 153 of the Com- 
panies Act, which reads thus:— 

"No notice of any trust, express, im- 
plied or constructive, shall be entered on 
the register of members or of debenture 
holders or be receivable by the Regis- 
trar.” 

I do not think that this provision is a bar 
against the Managing Director from con- 
tending that the petitioner is only his 
benamidar. The object of the section 
appears to relieve the company from any 
obligation to take note of equitable inte- 
rests in its shares and also to preclude 
any person claiming an equitable interest 
in shares from treating the company as 
a trustee in respect thereof. All that 
the section says is that no notice of any 
trust ete., shall be entered on the regis- 
ter of members of debenture-holders. 
The register is a notice to persons deal- 
ing with the company as regards the 
ownership of the shares o7 debentures. 
The object of Section 153 seems to be 
that such persons dealing with the com- 
pany may not be affected by the entry 
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of any kind of trust. Therefore, I do aot 
see any ground to hold that the compeny 
itself cannot take notice of or recognise 
any trust brought to its notice otherwise 
than by entry in the register. It would 
be open to the company to say that it 
cannot take note of any relations between 
the trustees and the cestui que trust -n 
respect of the shares of the company. If 
a trustee is on the company’s register as 
a holder of shares, the relations which ze 
may have with some other person in 
respect of the shares are matters with 
which the company has nothing whatever 
to do. But if the company itself is aware 
that the person in whose name the shaœ 
is entered is only a benamidar there 3 
nothing in the language of Section 153 > 
preclude the company from putting for- 
ward that contention. 

No decided case was cited on behalf 


of the petitioner in support of.the conten- . 


tion that under Section 153 the compar 
and the Managing Director are precluded 
from saying that the petitioner is only a 
benamidar for the Managing Directoz. 
The auditors’ report shows that entries in 
respect of certain controversial amounts 
were found adjusted in the name of the 
Managing Director and also in the ac 
count of the Managing Director’s decease= 
father. That circumstance lends support 
to the contention of the Managing Direc- 
tor that he has made entries in the nam= 
of the petitioner benami for his benefit 
with his own funds. It is unnecessary 
to go further into this question as this is 
not the proceeding in which this question 
of benami can be gone into. There iz 
bona fide dispute about the status of the 
petitioner both as a creditor and share- 
holder. Though this petition has beer 
ostensibly presented for the purpose 0: 
winding up the company, the real objeci 
seems to be fo bring pressure upon the 
Managing Director by the petitioner for 
settlement of her private claims arising 
out of family quarrels. It would be, in 
my opinion, proper exercise of the dis- 
cretion of the court to refuse to accede to 
the request of the petitioner, as this ap- 
plication, seems to be an abuse of the 
process of court. The petition is accord- 
ingly dismissed with costs. 

Petition dismissed. 


‘AIR 1971 MADRAS 295 (V 58 C 54) 
K. VEERASWAMI, C. J. AND 
GOKULAKRISHNAN, J. 

D. R. Nagarajan, Appellant v. The 
Commissioner, Hindu Religious and Cha- 
ritable Endowments (Admn.), Dept., Mad- 
ras, Respondent. 


Writ Appeal No. 515 of 1969, D/- 6-7- 
1970, from judgment of Ramaprasada Rao, 
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J. in W. P. No. 2796 of 1969, D/- 29-9- 
1969. 

Madras Hindu Religious and Charita- 
ble Endowments Act (22 of 1959), Ss. 45 
(1), 47 — Appointment of Executive Of- 
cer for religious institution — It is illegal 
in absence of notice to hereditary trustee. 


It is now well settled that hereditary 
trusteeship is property and as such it is 
entitled to protection. Hence, the power 
under Section 45(1) does not mean that 
the Commissioner, if he so wills, though 
there is no reason whatever justifying, 
can exercise the power and appoint an 
Executive Officer for a religious institu- 
tion. Therefore, before making the ap- 
pointment, he must inform the hereditary 
trustee of the reasons, which, according 
to him, would justify the appointment of 
an Executive Officer, ask for his explana- 
tion and after considering the same, if he 
still thinks that an executive officer is 
necessary, he may properly exercise his 
power. It is true that Section 45 does 
not contemplate any notice or enquiry, 
but that does not mean that by exercising 
power under Section 45 at will the Com- 
missioner can invade the hereditary 
trusteeship. W. P. No. 2796 of 1969, D/- 
29-9-1969 (Mad), Reversed. (Paras 2, 3) 


The interposition of an executive 
officer may in some respects be regarded 
as even more drastic than the appointment 
of a non-hereditary trustee, more especi- 
ally as the Executive Officer is vested 
with sweeping powers which deprive the 
hereditary trusteeship of its subsistence. 
Hence, the approach to the matter of such 
appointment would be as contained in 
Section 47 and from the standpoint of the 
hereditary trusteeship being property, 
the invasion of which can be justified 


‘only on reasonable and proper grounds. 


(Paras 2, 4) 


A. K. Sreenainar and J. Natarajan, 
mora Appellant; Govt. Pleader, for Respon- 
ent. 


VEERASWAMI, C. J.:— The appel- 
lant, as he claims, is a.hereditary trustee 
of Sri Kasiviswanathaswami and Sri 
Lakshminarayanaswami temples, Agara- 
By proceedings 
of the Commissioner, Hindu Religious and 
Charitable Endowments (Administration) 
dated 30-8-1969, he listed certain irregu- 
larities and informs the appellant that in 
view of them, the affairs of-the temples- 
were being mismanaged, and that the ap- 
pellant failed to obtain budget sanction 
contrary to Section 86 of the Hindu Reli- 
gious and Charitable Endowments Act, 
to submit the income and expenditure 
statement as required by Sections 92 and 
94, to get the accounts of the temples 
audited from faslis 1358 to 1377 and to 

pay the contribution and audit fees for 
faslis 1373 to 1377. It was also alleged 
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. that he failed to produce the accounts of 
the temples for check before the Assist- 
‘ant Commissioner on the specified dates. 
The Commissioner, therefore, appointed, 
in exercise of his powers under Section 
45(1), an executive officer for the temples, 
who would be common to them and three 
other temples. Aggrieved by this order, 
the appellant moved under Art. 226 of 
the Constitution but without success, 
This appeal is now before us. 


2. We find from the appendix to 
the order appointing an executive officer 
that the appellant as a hereditary trustee 
has been deprived of almost all his powers 
of administration of the temples, except 
that formally he would be entitled to pos- 
session of all immoveable properties and 
moveables, livestock and grains. The Exe- 
cutive Officer would be the person to re~ 
ceive all income in cash and kind and all 
offerings and he would be the person to 
make disbursements and incur all ex- 
penditure on behalf of the temples. He 
was to draw up a rough estimate of the 
probable disbursements and expenses to 
be made and incurred and obtain the 
previous sanction of the trustee. ‘The 
receipts were to be deposited by the exe- 
cutive officer in the account of the temple. 
He is empowered to have control over all 
the office holders and servants of the 
temples, and he would have the powers 
of superintendence, though subject to the 
disciplinary control of the trustees. He 
shall be in charge of the office of the 
temples, responsible for the proper main- 
tenance of all records, accounts and re- 
gisters and for the due submission to the 
appropriate authorities of the budget 
reports, accounts, statutory returns and 
other information. He is the one respon~ 
sible for collection of all income and 
moneys due to the institution in 
proper time and for safeguarding 
the interests of the institution. It is his 
duty to see that all provisions and ‘stores 
are supplied to the intended purposes and 
he is to check at frequent intervals that 
they are supplied for use according to the 
dhittam. The duty of the executive off- 
cer included to see that puja, festivals 
and other services are performed accord- 
ing to the usage and dhittam. He is also 
the person entitled to sue and be sued 
on behalf of the temples. The allotment 
of work to the office holders and servants 
goes also with him. It may be seen that 
by appointing an executive officer with 
such powers the hereditary trustee is re- 
duced to a non-entity as it were. The 
power under Section 45 to appoint an 
executive officer may no doubt be exer- 


cised by the Commissioner in proper cases. . 


The discretion vested in him is to be 
exercised reasonably and fairly, because 
the power by its very nature is a drastic 
one, and appointment of an executive 


officer is more often than not likely to 
virtually eliminate a hereditary trustee. - 
It is now well settled that hereditary 
trusteeship is property and as such it is 
entitled to protection. It is in view of 
this that the procedure in Section 47 has . 
been provided that where non-hereditary 
trustees are to be appointed along with 
the hereditary trustees, the appointment 
should be preceded by such enquiry as 
the Commissioner may deem adequate 
and he could make the appointment only 
if he considered there were reésons there- 
for which should be recorded. The reasons 
should suggest that the institutions con- 
cerned are not likely to be managed pro- 
perly by the hereditary trustee. The 
interposition of-an executive officer may 
in some respects be regard2d as even 
more drastic than the appointment of a 
non-hereditary trustee, more especially 
as the Executive Officer is vested with 
Sweeping powers such as in the instant 
case, which deprive the hereditary 
trusteeship of its subsistence. 


3. - In our opinion, such a power,- 
drastic as it is, has to be exercised care- 
fully and only where prcper reasons 
existed showing that. the temple or the 
math concerned has not been properly 
managed by the hereditary trustee. The 
power under Section 45(1) does not mean 
that the Commissioner, if he so wills, 
though there is no reason whatever justi- 
fying. can exercise the power and appoint 
an Executive Officer for a religious insti- 
tution. We consider, therefore, that be- 
fore making the appointment, he must in- 
form the hereditary trustee of the rea- 
sons, which according to him, would 
justify the appointment of an Executive 
Officer, ask for his explanation and after 
considering the same if he still thinks 
that an executive officer is necessary, he 
may properly exercise his 2ower. It is 
true that Section 45 does not contemplate 
any notice or enquiry, but that does not 
mean that by exercising power under Sec- 
tion 45 at will the Commissioner can in- 
vade the hereditary trusteeship which is 
property as he has done in this case. As 
a matter of fact, in this case the Commis- 
sioner listed certain irregularities but 
hardly waited to enquire of the appellant 
for his explanation. We are told that the 
Assistant Commissioner has given a date 


- for the production of accounts; even before 


the expiry of that date, the Commissioner 
chose to make the appointment of an Exe-. 
cutive Officer. We are satisfied that this 
is not a proper exercise of the power. 


4, Apparently the Commissioner, 
in making the impugned oréer, was guid- 
ed by the view expressed by this court 
in a writ petition that no notice was re- 
quired as a condition to the appointment 
of an executive officer, and the view in 
a writ appeal, which was dismissed in 
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limine, that no procedure being cortem- 
plated by Section 45, no interference 
with the appointment of executive oficer 
in that’case was called for. We must 
express our respectful dissent. So far as 
the order in the writ appeal is concerned, 
it does not appear that the learned Jidges 
had before them the extent of the pwer 
. vested in the executive officer. They 
appear to think that appointment of an 
Executive Officer was not by way œ a 
punishment, That may be so. But that 
is not the correct standpoint, if we may 
say so with respect, from which the cues- 
tion could be considered. As we said the 
approach would be as contained in 3Sec- 
tion 47 and from the standpoint of the 
hereditary trusteeship being property, 
the invasion of which can be just-fied 
only on reasonable and proper grounds. 
5. The appeal is allowed; but with 

no costs, 
Appeal allowed. 





AIR 1971 MADRAS 297 (V 58 C 55) 

RAMAPRASADA RAO AND 
RAMANUJAM, JJ. ; 

Ramaswami Naidu and another, Ap- 
pellants v. The State of Madras, repre- 
sented by the Collector of Coimbatore; 
Respondent. 

Appeals Nos. 604 of 1963 and 13¢ of 
1964, D/- 13-2-1970, from decree of Lést. 
J., Coimbatore, D/- 7-8-1962. 


(A) Madras Requisitioning and Ac- 
quisition of Immovable Property Act {42 
of 1956), S. 8 — Acquisition of agricul- 
tural lands — Compensation — Multiple 
to be adopted for capitalising income 
varies according to nature of land. 

For finding out the value of the lands 
acquired there should be a distinction be- 
tween house properties and agricultural 
lands and the method baséd on the rate 
of gilt-edged securities. cannot straignat- 
way be applied to agricultural lands. But 
it is not possible to be dogmatic regarding 
the number of years. It has to naturaly 
vary with conditions, nature of the pro- 
perty and the like. 20 years’ purchese 
cannot therefore be adopted as a general 
rule for all agricultural lands irrespec- 
tive of their nature and normal yie di. 
Even in case of agricultural lands there 
are properties like registered wet lands 
with assured supply of water which are 
likely to fetch more agricultural income 
than other lands such as dry and garden. 
The market value of wet lands with as- 
sured supply of water is higher than the 
value of the garden lands or dry lancs. 
The multiple that has to be adopted fer 
capitalising the income has to vary ae- 
cording to the nature of the agricultural 
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land acquired. If it is a wet land the 
multiple should be lower and in respect 
of dry lands the multiple should be na- 
turally higher. AIR 1944 Mad 271, Rel. 
on. Case law discussed. (Paras 13, 14) 

(B) Madras Requisitioning and Ac- 
quisition of Immovable Property Act (42 
of 1956), S. 8 — Acquisition of agricultu- 
ral lands — Solatium — Claimant not 
entitled to. è 

The discretion given to the arbitra- 
tor under S. 8(1) (e) is to be controlled 
by the provisions in Section 8(3) (a) and 
the fairness and reasonableness of the 
compensation fixed by the Arbitrator 
under Section 8(1) (e) has to be viewed in 
the light of Section 8(3). The claimants 
are not entitled to any solatium in addi- 
tion to the compensation fixed under Sec- 
tion 8(3) (a) in the absence of any statu- 
tory provision. (Para 16) 

(C) Madras Requisitioning and Ac- 
quisition of Immovable Property Act (42 
of 1956), S. 8 — Interest on compensation 
— Claimant is entitled to interest even in 
absence of specific provision. 

The claimant is entitled to interest on 
the compensation, notwithstanding the 
fact that there is no specific provision for 
the payment of interest in the Act itself. 
The power to award interest on equitable 


‘grounds or under any other provisions of 


the law is expressly saved by the proviso 
to Section 1 of the Interest Act. The rate 
of 4 per cent is reasonable. A. S. No. 192 
of 1964 (Mad.) & AIR 1961 SC. 908, Rel. 
on. (Para 17) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1201 (V 55) = 
(1968) 3 SCR 459, State of Kerala 
v. P. P. Hassan Koya 13 
(1964) A. S. No. 192 of 1964 (Mad.), 
Dt. Revenue Officer Tiruchi v. 
T. S. Srinivasa Rao 17 
(1961) AIR 1961 SC 908 (V 48) = 
(1961) 3 SCR 676, Satinder Singh 
v. Umrao Singh 17 
(1949) AIR 1949 Mad 171 (V-36) = 
1948-2 Mad LJ 159, Radhakrishna 
Chettiar v. Province of Madras ` 9 
(1949) AIR 1949 Mad 902 (V 36) = 
1949 Mad WN 131, ‘Lakshmi Nara- 
simha Devaru v. Revenue Divi- 
sional Officer 13, 14 
(1944) AIR 1944 Mad 271 (V 31) = 
1944-1 Mad LJ 142. Revenue Divi- 
sional Officer, Trichinopoly v. 
Varadachari 11, 13 
(1942) AIR 1942 Mad 739 (V 29) = 
1942-2 Mad LJ 512, Sub-Collector, 
Rajahmundry v. Parthasarathi 12 
(1941) AIR 1941 Mad 684 (V28) = 
1941-2 Mad LJ 75, Land Acquisi-~ 
- tion Officer, Calicut v. Subba Rao a1 
(1938) AIR 1938 Mad 33 (V 25) = ' 
1937-2 Mad LJ 744, Collector of 
Kistna v. Sivarama Prasad Zamin- 
dar of Chellapalli 11 
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M. S. Mohan and C. K. Nanjappan, 
for Appellants; Addl. Govt. Pleader and 
T. N. C. Rangarajan, for Respondent. 


RAMANUJAM, J.:— These are two 
connected appeals. A. S. 604 of 1963 is 
by the claimants and A. S. 139 of 1964 is 
by the State against the same judgment 
of the District Judge, Coimbatore in 
A. C. 1 of 1960 on his file. 49.51 acres of 
land belonging to the claimants in Kan- 
nampalayam village, Palladam Taluk, 
Coimbatore District, had been acquired by 
the Government on 23-7-1958 for running 
a State Seed Farm under S. 8(1) (b) of 
the Madras Requisitioning and Acquisi- 
tion of Immoveable Property Act, 1956. 
The Collector of Coimbatore classified the 
lands acquired into two groups for pur- 
poses of valuation. 32.73 acres out of the 
area acquired were treated as garden 
Jands and the remaining 16.78 acres 
were treated as rain-fed dry lands. He 
fixed the value of the garden lands at 
Rs. 2632 per acre and the value of the 
dry lands at Rs. 445 per acre. As the 
‘owners did not accept the said valuation 
by the Collector, the matter was referred 

‘to the District Judge, Coimbatore, who 
was appointed Arbitrator under the pro- 
visions of the said Act. Before the Dis- 
trict Judge the claimants stated that the 
entire extent of lands acquired by the 
Government is garden land except an 
extent of 1.20 acres in S. No. 79 that 
the market value of the garden lands at 
the relevant time was Rs. 10500 per acre 
and that there has been a gross under- 
valuation of the lands by the Collector 
both in respect of garden lands and dry 
lands. They also claimed solatium of not 
less than 15% of the market value in 
view of the compulsory nature of the ac- 
quisition and also interest at the rate of 
6 per cent per annum on the enhanced 
compensation claimed. 


2. The learned District Judge, 
while disposing of the reference before 
him, agreed with the claimants that ex- 
cept a small extent of 1.20 acres, the rest 
of the lands acquired were garden lands 
and awarded compensation on that basis. 
As regards the value, the learned District 
Judge fixed the market value of the gar- 
den lands (48.31 acres) on the relevant 
date at Rs. 6250 per acre as against the 
value of Rs. 2632 fixed by the Collector 
and the market value of the dry lands 
(1.20 acres) at Rs. 1250 as against Rs, 445 
fixed by the Collector. The learned Dis- 
trict Judge also granted solatium at the 
rate of 10 per cent of the market value 
in consideration of the compulsory nature 
of the acquisition as against 15 per cent 
claimed by the claimants. He also grant- 
ed interest at the rate of 4 per cent per 
annum on the enhanced compensation 
fixed by him from the relevant date fill 
the date of payment. The claimants have 
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filed A. S. 604 of 1963 claiming a further 
enhancement of the compensation at the 
rate of Rs, 10500 per acre of garden land 
and claiming the balance of 5 per cent 
solatium disallowed by the learned Dis- 
trict Judge as also interest at the rate of 
6 per cent as against 4 per cent fixed by 
the court. 

3. The State has filed A. S. 139 of 
1964 questioning the classification of al- 
most the entirety of the lands acquired 
as graden lands as also the value fixed 
for the garden lands as well as dry lands. 
The State has also questioned the claim- 
ants’ entitlement to any solatium or inte- 
rest on the compensation. 

4, First taking up the question of 
classification of the lands, we feel that 
the classification made by the Court be- 
low is correct. 

“(After ‘discussing the evidence their 

Lordships proceeded), 
Thus there is ample and reliable oral evi- 
dence corroborated by the notice Ex. A-2 
and the report. Ex. B-6 to show that only 
1.20 acres out of the entire extent acquir- 
ed are dry land and the rest are garden 
lands. Having regard to the fact that the 
State has not questioned ithe correctness 
of the contents of Ex. A-2 and Ex. B-6 
by adducing any relevant evidence, the 
State’s contention that the classification 
of the lands made by the court below is 
not correct cannot be accepted. We find 
that the lower court is justified in hold- 
ing that the entirety of the acquired lands 
is ed garden lands except 1.20 acres 
in S. No. 79. 

5. Then we take up the question 
of valuation of the lands, garden as well 
as dry. As against the value of Rs. 2632 
per acre for garden lands and Rs. 445 per 
acre for dry lands fixed by the Collector 
the court below fixed the valuation at 
Rs. 6250 per acre for garden lands and 
Rs. 1250 per acre for dry lands. The Col- 
lector based his valuation of the garden 
lands on a sale Ex. B-10 dated 6-6-1955 
whereunder 7 acres of garden Jands in 
S. No. 137 and 19.27 acres of dry lands 
in S. No. 136 were sold for a price of 
Rs. -27000 giving a rate of Rs. 2632 per 
acre of garden land and Rs. 445 per acre 
of dry lands. The lower court, however, 
did not accept the said basis of -valuation 
adopted by the Collector as correct. It 
was actually found by the court below 
on evidence that the lands covered by Ex. 
B-10 are half a mile away from the 
acquired lands, and that the lands com- 
prised in Ex. B-10 are far interior to that 
of the acquired lands, that as spoken to 
by P.W. 2 the sale under Ex, B-10 having 
been executed on behalf of a minor and 
there being a possible litigation by the 
minor after attaining majority, the price 
fetched under Ex. B-10 was unduly low, 
and that there was no material for the 


1971 


Collector to assume that 7 acres ouz of 
26-27 acres sold under Ex. B-10 were 
garden lands. For the said reasons, the 
lower court considered that the sale =rice 
given in Ex. B-10 cannot be regardea as 
indicative in any manner of the me-ket 
value of the acquired lands and that the 
Collector was not justified in adopting it 
as the basis for fixing the market value 
of the lands acquired in the case. The 
lower court also rejected the sale ced, 
Ex. A-1, relied on by the claimants as 
indicative of the fair market value of the 
lands in the locality. That was a sale 
deed executed by the first defendant on 
25-4-1947 in favour of P.W. 5 in resect 
of 7 acres of lands, four acres dry and 
three acres garden, in S. No. 244/1, and 
244/2-A in the same village at Rs. 26100. 
According to the claimants 3 acres out of 
7 acres sold under Ex. A-1 are garden 
lands and. according to the value worked 
out by them one acre of garden land -zill 
be fetching Rs. 8000. The lower coart 
however heid that Ex. A-1 cannot aferd 
any guidance in valuing the acquired 
lands as the suggested apportionment of 
the sale consideration thereunder betw=en 
dry and garden land was not based on 
material on record. 

6. According to the lower cowt, 
as admittedly no contemporary sale ded 
in respect of similar land was available, 
a more satisfactory method of. valuation 
of the acquired lands, both garden end 
dry, would be by capitalising the net in- 
come and we entirely endorse that view. 
We find that was exactly the basis adozt- 
ed by the Tahsildar, Palladam, in his z2- 
port Ex. B-6. In Ex. B-6 the Tahsildar 
had fixed Rs. 5000 per acre of garden land 
by multiplying the annual rental of =s. 
250 by 20 times. The court below aso 
took the annual rental from the garden 
lands as Rs. 250 per acre based on the 
rental fetched by the acquired lards 
under a lease Ex. B-4 dated 13-2-1&8 
executed a few months prior to the sz- 
quisition but computed the capital val_e 
of the lands at 25 years’ rental as agair :t 
20 years’ rental adopted by the Tahs_- 
dar under Ex. B-6 on the ground thet 
gilt-edged securities fetched a rate of i- 
terest between 3 to 44 per cent per annum. 
On such computation, the lower court fiz- 
ed the market value of the lands at Fs. 
6250 per acre as against the value of Fa. 
5000 fixed by the Tahsildar in Ex. B-&. 
Similar computation was adopted even 
in respect of dry lands by multiplying the 
annual rental of Rs. 50 per acre fetched 
under Ex. B-4 lease by 25 times and R=. 
1250 per acre was fixed as the market 
value of the dry lands. 

7. Mr. M. K. Nambiar, the learr- 
ed counsel for the claimants, did ncz 
question the said capitalisation method cz 
valuation but urged for the adoption cœ 
a higher multiple than 25 adopted by the 
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court below. It was pointed out that the 


` court below did not actually find the rate 


of interest, on gilt-edged securities on the 
relevant date, ie, on 23-7-1958 and that 
its observation that interest on gilt-edged 
securities varied from 3 to 4$ per cent 
per annum without reference to any parti- 
cular time, the adoption of 4 per cent as 
the rate of interest arbitrarily and fixing 
25 per cent as the multiple cannot be 
sustained as correct. It is true that the 
lower court has not focussed its attention 
as to the rate of interest on gilt-edged 
securities on the relevant date, that is, 
23-7-1958. Having regard to the provi- 
sions of S. 8 of the Madras Requisitioning 
and Acquisition of Immoveable Property 
Act, 1956, for finding out the market 
value of the lands acquired on the rele- 
vant date by capitalising the income, one 
has to find the rate of interest on gilt- 
edged securities on that date. We find 
from the certificate issued by the Madras 
Stock Exchange Ltd. that 3 per cent Gov- 
ernment of India loan issued in 1958 was 
sold at Rs. 99.85 and the 3 per cent Gov- 
ernment of Madras loan issued in 1958 
fetched also the same price. This shows 
that the rate of interest fetched by the 
gilt-edged securities in 1958 was just 
above 3 per cent. Based on the above 
figures the learned counsel for the claim- 
ants stated that the annual rental has to 
be multiplied by at least 33 times to 
arrive at a fair market value of the lands. 

8. It was also submitted that the 
annual rental of Rs. 250 fixed by the 
court below on the basis of the lease deed 
Ex. B-4 cannot be accepted as correct. 
According to the learned counsel the 
lease of Rs. 250 fixed under Ex. B-4 was 
at a concessional rate as it is clear from 
the evidence of P. W. 7 and as such the 
rent fixed under Ex. B-4 cannot be taken 
as the rent which the lands are actually 
capable of fetching. 


(Their Lordships discussed the evi- 

dence and proceeded). 
On a due consideration of all the facts 
and circumstances of this case and the 
evidence available on record we hold that 
the rent which the lands acquired would ` 
fetch would be Rs. 275 per acre per 
annum. 

9. Then the further question arises 
as to what is the multiple to be adopted 
for fixing the market value of the lands 
by capitalisation. The learned counsel 
for the claimants states that 33 should be 
adopted as the multiple while the State 
contends that the- multiple of 20 adopted 
by the Tahsildar in his report under Ex. 
B-6 will be fair and reasonable. For the 
claimants the decision in Radhakrishna 
Chettiar v. Province of Madras, 1948-2 
Mad LJ 159 = (AIR 1949 Mad 171) was 
relied on. In that case it was held that the 
proper method of valuation to be adopted 


~. that the adoption of 20 years’ 
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in a case of compulsory acquisition relat- 
ing to a house and ground situated in a 
municipality and fetching regular income 
is to assess the value on the basis of capi- 


talisation of the nett annual income and. 


that the number of years’ purchase to be 
adopted for capitalisation has to be arriv- 
ed at by taking into account the interest 
yielded by Government securities at the 
time of the notification under S. 4(1) of 
the: Land Acquisition Act. Relying on 
this decision it was contended that 33 
years’ purchase has to be adopted for 
capitalising the annual rental in this case, 
treating the property acquired as land and 
buildings. 

10. The learned Assistant Govern- 
ment Pleader on the other hand submits 
‘ purchase 

„as has been done by the Tahsildar in his 
report Ex. B-6 will be fair and reason- 
able but he does not give the reason as to 
why the rate of rent fetched by the gilt- 
edged securities should not be adopted in 
this case. Though we find that the cor- 
rect method of valuation to be adopted 
- in this case is on the basis of capitalisa- 
tion of the net annual income, we are not 
inclined to adopt the number of years’ 
purchase for capitalisation taking into ac- 
count the interest yielded for gilt-edged 
securities at the relevant date, for fixing 


the value of agricultural lands acquired- 


in this case. The decision of the Bench 
above referred to dealt with a house pro- 
perty and it has been laid down therein 
that the principle of valuation based on 
the interest on gilt-edged securities should 
be adopted for all kinds of house proper- 
ties irrespective of their nature. As a 
matter of fact courts have consistently 
declined to adopt the basis of the interest 
on gilt-edged securities for capitalising 
annual income on agricultural lands. The 
basis for making such a distinction in res- 
pect of agricultural lands seems to be 
that agricultural lands are likely to fetch a 
higher rate of income than house proper- 
ties or security and that if the rate of 
interest on gilt-edged securities is adopt- 
ed for purpose of capitalising the annual 
rental from agricultural lands, which is 
comparatively ‘higher, the value arrived 
at by such capitalisation would be far 
above and disproportionate to the market 
value of the lands. The following deci- 
sions are relevant. 

11. In Revenue Divisional Officer, 
Trichinopoly v. ‘Varadachari, 1944-1 Mad 
L J 142 = (AIR 1944 Mad 271), a Bench 
of this court expressed the view that the 
general rule adopted both in the courts 
in India and in England was to estimate 
the value of the land in cases where di- 
rect evidence was not obtainable 
multiplying the annual profits by 20 un- 
less special circumsiances existed which 
indicated that the value should be cal- 
culated as some different multiple of the 
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annual profits, They distinguished the 
“decisions in Land Acquisition Officer, 
Calicut v. Subba Rao, 1941-2 Mad LJ 75 
= (AIR 1941 Mad 684) and Collector of 
Kistna v. Zamindar of Chellapalli, 1937-2 
‘Mad LJ 744 = (AIR 1938 Mad 33), on the 
ground that they dealt with value of 
urban site in one case and the melwaram 
interest in the other.case where direct 
evidence of valuation of the interest ac- 
quired was difficult to obtain and ob- 
served— . l 
“Whatever may be said with regard 
to melwaram interest in a zamindari land 
onw a vacant site, it is difficult to accept 
the current rate of interest on gilt-edged 
securities as a safe guide to the multiple 
to be applied to the annual profits on- 
ryotwari lands. The landlord in such 
cases not only expects to get a return on 
the capital invested on the land but also - 
something in addition to that as compen- 
sation for his trouble in attending to the 
land and for the risks involved in the 
cultivation of land. Although the tenants 
may agree to pay him a fixed rent in 
money, yet if a full crop is not raised on 
the land either through failure of rain, 
or because of pests or for any other rea- 
son, it is extremely difficult for the land~ 
lord to realise the rent. For these rea~ . 
sons, the landlord naturally expects an 
appreciably larger return than he would 
expect: from gilt-edged securities, . which 
he leaves in the bank and for the realisa- 
tion of the interest on which he is put to 
no trouble whatsoever.” 


12. Reference may be made to the 
earlier Bench decision in Sub-Collector, 
Rajahmundry v. Parthasarathi, 1942-2 
Mad LJ 512 (AIR 1942 Mad 739) 
wherein it was held that in respect of 
agricultural lands 30 years’ purchase did 
not give the probable value’ of the land 
but that on the facts of that case 20 years’ 
purchase gave the nearest practical ap- 
proach to the value of the land. The re~ 
levant passage dealing with the question 
of the estimation of the value of the land 
is as follows:— — 

“After all, the function of the court 
in awarding compensation is. to ascertain 
the market value of the land at the date 
of the notification under S. 4(1). Where 
definite material is not forthcoming, 
either in the shape of sales of neighbour- 
ing land at or about the date of the noti- 
fication or otherwise, the court can only 
proceed to do the best, it can, under the 
circumstances. In the present case we 
think we shall not be erring on the wrong 
side, if we say that the market value 
should be fixed by capitalising the net 
annual income at twenty years’ pur- 
chase.” 

13. In Lakshminarasimha Devaru 
v. Revenue Divisional Officer, 1949 Mad 
WN 131 = (AIR 1949 Mad 902), a Divi- 
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sion Bench of this court agreed with tha 
observations made by the earlier Bench 
in 1944-1 Mad LJ 142 = (AIR 1944 Med 
271) and adopted the multiple 20 for fix- 
fing the- value of the agricultural land kr 
capitalising the income. The Bench wes 
not inclined to accept that the number ož 
‘years’ purchase should be 33-1/3 based om 
the current rate of interest on the guilt- 
edged ‘securities.. The Supreme Court in 
State of Kerala v. P, P, Hassan. Koya, 
AIR 1968 SC 1201 has also expressed the: 
it cannot be laid down as a general rule 
applicable to all situations and circum- 
stances that a multiple approximately 
equal to the return from gilt-edged sect- 
rities prevailing at the relevant time 
forms an adequate basis for finding ov: 
the market value of the land. On a due 
consideration of the above decisions, w= 
are of the view that there should be 
distinction between house properties an= 
agricultural lands in the method of valus- 
tion and that the method based on th= 
rate of gilt-edged securities canne- 
straightway be applied to agriculture. 
lands. With respect we are inclined tz 
adopt the reasoning given in 1944-1 Maz 
LJ 142 = (AIR 1944 Mad 271), for mak- 
ing such a distinction between agricultu- 
ral lands and other properties. When w= 
pointed out this distinction, the learnet 
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counsel for the claimants’ stated that thz 


property acquired should be treated a= 
house property as it consisted of certain 
structures. Having regard to the natur= 
of the structure a tiled farm house, a 
tiled shed and a few thatched sheds erect- 
ed for agricultural purposes which the 
claimant himself has valued at Rs. 20,000 


only, we are unable to treat the property - 


acquired which is about 50 acres.as house 
property as desired by the claimants. 


14, But it is not possible to be 
dogmatic regarding the number of years. 
It has to naturally vary with conditions, 
nature of the property and the like.’ I> 
cannot, therefore, be stated that 20 years’ 
purchase should be adopted as a general 
rule for all agricultural lands irrespective 
of their nature and normal yield. Even 
in case of agricultural lands there are 
properties like registered wet lands with. 
assured supply of water which are likely 
to fetch more agricultural income thar 
other lands such as dry and garden. -Je 
is well known that the market value of 
wet lands with assured supply of water 
is higher than the value of the garder 
lands or dry lands. In view of this na- 
tural distinction between -wet lands.. 
garden lands and dry lands the multiple 
that has to be adopted for capitalising 
the income has to vary according to the 
nature of the agricultural land acquired. 
If it is a wet land the multiple should be 
lower and in respect of dry lands the 
multiple should be naturally higher. Ir 
this case the lands are said to be. garder 


-is correct. Of 
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lands irrigated with well water without 
any assured supply of water from any 
Government irrigation source. As such the 
normal rule of 20 years’ purchase which 
has been adopted for wet lands in 1949 


Mad WN 131 = (AIR 1949 Mad 902) can- 


not be adopted in this case. Taking into 
account the nature of the lands, the loca- 
lity in which it is situated and all the 
surrounding circumstances we feel the 
multiple of 25 adopted by the court below 
course the reasoning 
adopted by the lower court for applying 


_ the multiple of 25 on the basis of the 


gilt-edged securities is obviously incor- 
rect. But for the different reason ex- 
pressed above by us we adopt the multi- 
ple 25 for capitalising the income from 
the lands acquired. The claimants will 
therefore be entitled for a compensation 
capitalising the annual income of Rs. 275 
per acre by applying the multiple of 25 
in respect of garden lands, that is, at the 

rate of Rs. 6875. s 


15. In respect of 1.20 acres of dry 
lands the trial court has taken Rs. 50 as 
the annual rent and multiplied it by 25 
times. We accept the rate of rent at Rs. 
50 per acre but we are inclined to adopt 
the valuation capitalised at the rate of 
27} years’ purchase. Calculated on that 
basis the compensation payable for dry 
lands will be at the rate of Rs. 1375 per 
acre. 


16. Then the further question that 
has to be considered in this case is as to 
whether the claimants are entitled to any 
solatium in addition to the compensation 
fixed as above. As already stated, the 
lower court has given 10 per cent solati- 
um as against the claim of the. claimants 
for 15 per cent. The learned counsel for 
the claimants submitted that normally in 
land acquisition cases there is a statutory 
solatium of 15 per cent for compulsory 
acquisition and that there is no reason as 
to why in this case the Arbitrator should 
not award solatium at the same rate. The 
State. however, contended that the claim- 
ants are not entitled to any solatium at 
all as there is no statutory provision for 
awarding solatium to the claimants in 
addition to the compensation and that the 
claimants are entitled only to such sum 
as representing the true market value of 
the properties acquired. 


. The learned counsel for the claimants 
relies on S. 8(1) (e) of the Madras Re- 
quisitioning and Acquisition of Immove~ 
able Property Act, 1956 (Madras Act 42 
of 1956) and particularly as the phrase 
“which appears to him to be just” and 
urges that notwithstanding the provision 
in Section 8(3) (a) equating the compen~ 
sation payable for the acquisition of the 
property to the price which the requisi~ 
tioned property would have fetched in 
the open market if it had remained in the 
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same condition as it was at the time of 
requisitioning and been sold on the date 
of acquisition, the court is empowered to 
ascertain and fix the value which it feels 
just and that if the court finds that the 
compensation as arrived at under’ Sec- 
tion 8(3) (a) is not just and fair it can 
award an additional sum under Section 8 
(1) (e) as solatium for the compulsory 
nature of the acquisition. According to 
the learned counsel Section 8 (1) (e) gives 
ample discretion to the Arbitrator to fix 
such compensation as it finds reasonable 
and the same need not be restricted to 
the amount as fixed under Section 8 (3) 
(a). However, we are not inclined to 
agree with the above contention. On a 
conjoint reading of Sections 8(1) and 8(3} 
it seems to us to be clear that the discre- 
tion given to the arbitrator under Sec- 
tion 8 (1) (e) is to be controlled by the 
provisions in Section 8(3) (a) and the fair- 
mess and reasonableness of the compensa- 
tion fixed by the Arbitrator under Sec- 


tion 8(1) (e) has to be viewed in the light- 


of Section 8(3). It cannot be said that the 
Arbitrator, while fixing a just compensa- 
tion under Section 8(1) (e) can ignore the 
provisions of Section 8(3). If the appel- 
lant’s contention that he will be entitled 
to an additional sum as solatium apart 
from the compensation fixed under Sec- 
tion 8(3) were to be accepted, it would 
mean that the Arbitrator is not bound by 
the provisions in Section 8 (3) and can 
award such compensation as he considers 
just and reasonable. That would result 
in the Arbitrator acting without any 
guidelines as to the excess amount to be 
awarded. In one case he may award 15 
per cent of the compensation as solatium 
and in another case he may award a nomi- 
nal percentage as solatium. Unless the 
statute itself guides him as to how the 
excess compensation has to be fixed, it is 
not possible for the arbitrator to act ex- 
cept in an arbitrary manner. For the rea- 
sons aforesaid we are not willing to 
accept the contention of the learned coun- 
sel for the claimant that the word ‘just’ 
occurring in Section 8(1) (e) is capable of 
such a wide construction as is being put 
forward for the claimants. 


As a matter of fact Section 11 of the 
Land Acquisition Act more or less uses 
similar words giving a discretion to the 
Collector in the fixation of compensation. 
Section 11 of the Land Acquisition Act 
empowers the Collector to make an award 
under his hand and the compensation 
which in his opinion should be allowed for 
the land and Sec. 23 of that Act provides 
the matters to be considered in deter- 
‘mining the compensation. It was never 
contended that the power enabling the 
Collector to fix such a compensation 
which in his opinion should be allowed 
for the land authorised him to award any 
sum in excess of the compensation arriv- 


. Madras Act 42 of 1956 


‘Immoveable 
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ed at on consideration of the matters set 
out in Section 23. It is only by the ap- 
plication of Section 23(2) of the Land Ac- 
quisition Act, the statutory solatium of 15 
per cent is paid in addition to the com- 
pensation. But for the statutory provi- 
sion in Section 23(2), in our view, it is 
not possible for the Collector in awarding 
compensation in exercise of his powers 
under Section 11 of the Land Acquisition 
Act to add an extra sum if in his opinion 
it is necessary. For the reasors aforesaid, 
we are clearly of the view that the claim- 
ants are not entitled to any solatium in 
addition to the compensation fixed under 
Section 8(3) (a) of the Act. 

17. The last question that remains 
to be considered is as to the rate of inte- 
rest payable on the enhanced compensa- 
tion fixed by the arbitrator and by this | 
court. The court below has awarded 
interest at the rate of 4 per cent and the 
claimants claim the same at the rate of 
6 per cent. The State, on the other hand, 
contends that no interest is vayable as 
there is no provision in the statute enabl- 
ing the arbitrator or the court to direct 
payment of interest on the enhanced com- 
pensation. It is the contention of the 
State that there is no provision in the 
similar to S. 28 
or S. 34 of the Land Acquisition Act en- 
abling the Arbitrator or the court to fix 
interest on the compensation. We have 
already considered this question in A. S. 
No. 192 of 1964 (Mad) and we have held 
therein, relying on the decision of the 
Supreme Court in Satinder Singh v. Um- 
rao Singh, ATR ‘1961 SC 908 that the 
claimant is entitled to interest at the rate 
of 4 per cent on the compensation, not- 
withstanding the fact that there is no 
specific provision for the payment of inte- 
rest in the Act itself. The Supreme Court 
in AIR 1961 SC 908 dealt with a case 
arising under East Punjab Requisition of 
Property (Temporary Po- 
wers) Act, 48 of 1948. There compensa- 
tion was not paid in time. and on the 
claim for interest for the delayed pay- 
ment of the compensation the Supreme 
Court observed that the power to award 
interest on equitable grounds or under 
any other provisions of the law is ex- 
pressly saved by the proviso to Section 1 
of the Interest Act. 

In the decision in A. S. No. 192 of 
1964 (Mad) the Competent Authority and 
Dt. Revenue Officer, Tiruchi v. T. S. 
Srinivasa Rao, we considered the rate of 
interest also and we fixed the rate at 4 
per cent as against the rate of 54 per cent 
given by the Arbitrator as we felt that 4 
per cent interest is reasonable. Adopting 
the reasoning given in the said judgment 
we uphold the view of the lower court 
that the claimant is entitled to interest 
only at 4 per cent and not at 6 per cent 
as claimed. 
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18. In the result, both the appeals 
are allowed in part and the compensaticna 
shall be recomputed as above. As tke 
parties have not succeeded in sustaininz 
their contentions in entirety, each parz=7 
is directed to bear its own costs. 


Appeals partly allowe=. 


‘AIR 1971 MADRAS 303 (V 58 C 56) 
NATESAN, J. 
R. Krishnaswami Iyengar, Appellant 
v. Thiagaraja Pillai and others, Respond- 
ents, 


Second Appeal No. 1408 of 1964, D- 
13-4-1969, from decree of Dist. J., Tiru- 
chirapally, D/- 16-4-1964. 

(A) Civil P. C. (1908), Ss. 53. 65 and 
100 — Liability of ancestral property im 
execution — Decree against father and 
son in respect of father’s debt executed 
against joint family property — Execu- 
tion taken against father alone — Son's 
interest in the property will be unaffected. 

A son has a pious obligation to par 
his father’s debts which are valid under 
Hindu Law whether the father is alive 
or dead. A creditor may sue the father 
alone and in execution make the 
interest also liable relying on the piots 
obligation. Or he may sue both the 
father and the son, the latter’s liabilitr 
again being on pious obligation, but then 
he can enforce his claim against the som 
only by executing the decree against the 
son since the claim based on the piots 
obligation is merged in that decree 
Therefore when a decree against the 
father and the.son is executed against the 
father alone the son’s interest in the 
joint family property proceeded agains: 
will be unaffected. AIR 1953 SC 487 & 
AIR 1941 Mad 440 & AIR 1947 Mad 27 
& AIR 1949 Mad 346, Followed; AIR 194% 
Mad 544. Distinguished; ATR 1946 Maz 
396 & AIR 1962 Mad 174 (FB), Explainec. 
(1904) ILR 27 Mad 243 (FB) & AIR 1937 
Mad 718, Referred. (Paras 2 and © 

Further because the son is specifical- 
Jy exonerated in that execution whet 
passes under an execution sale is a mix- 
ed question of law and fact depending oz 
the form of the suit, execution proceed- 
ings, sale proclamation and sale certif 
cate and even if the court purports to sel 
the entirety of interest it cannot sell mor= 
than what the law allows. (1887) ILR 12 
Mad 241 (PC), Followed. (Para 1¢ 

(B) Hindu Law — Joint: family — 
Father during his lifetime can convey 
joint family property including the son 
interest to pay off antecedent debts nai 
incurred for family necessity or benefi 
provided those debts are not immorat. 
AIR 1953 SC 487, Followed. (Para 2 
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. the suit of which this 


(Pr. 18)-[Pr. 1] Mad. 303 


Cases Referred: Chronological Paras 
(1962) AIR 1962 Mad 174 (V 49) = 
(1962) 1 Mad LJ 131 EDk Jaga- 
desan v. Saraswathi 
(1953) AIR 1953 SC 487 (V ma 
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JUDGMENT :— This Second Appeal 
raises an interesting question of Hindu 
Law relating to the pious obligation of 
the son to discharge the debts of bis 
father. One Balasubramania Pillai and 
his three brothers, defendants 7 to 9, in 
second appeal 
arises, formed members of a joint Hindu 
family. On 21-10-1921, under the ori- 
ginal of Ex. A-2, there was partition 
among the four brothers by metes and 
bounds of all the family properties ex- 
cept an extent of 1 acre 82 cents of Nanja 
land bearing S. F. No. 580 situated in 
Vangal village, Karur Taluk, and sepa- 
rate possession was taken by the four 
brothers. The particular item of Nanja 
land was set apart for maintenance of 
their mother Meenakshi Ammal for her 
lifetime, and the partition deed provided 
that on the death of Meenakshi Amm 
the four brothers would take 1/4th share 
each in the property. In effect, the four 
branches had a vested remainder in this 
item of property as tenants-in-common, 
the item being subject to the life estate 
of Meenakshi Ammal. 


Balasubramania Pillai had borrowed 
a sum of Rs. 1,600/- on a promissory note 
dated 4-7-1928 from the plaintiff the 
appellant in this second appeal, and, for 
realisation of the amount due under the 
promissory note, he filed a suit O. S. No. 


fl 


4, 5, 6 
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243 of 1936 on the file of the District 
Munsif’s court, Karur. To that suit, be- 
sides the executant of the promissory 
note Balasubramania Pillai, he made as 
party defendant Balasubramania  Pillai’s 
son, Thiagaraja Pillai, the present first 
defendant ist respondent in the second 
appeal. A decree was sought against 
Thiagaraja Pillai. on the footing that he 
was bound to pay his father’s debt by 
reason of the pious obligation of the son. 


” On 22-3-1937, the suit was decreed as 
prayed for against the father and son. 
Two execution petitions, E. P. No. 274 
of 1942 and E. P. No. 211 of 1945, were 


taken against’ both the father and_son;- 


but the execution petitions were dismiss- 
ed for non-payment of batta. It is seen 
from the records that in later execution 
proceedings the son was given up. Exe- 
cution was sought by the decree-holder 
against the 1/4th share in the vested re- 


mainder, in the suit property, as against- 


the father and it was ultimately sold in 
E. P. No. 19 of 1949. The decree-holder, 
the present appellant, with the permission 
of the court, purchased the share. in the 
court auction. It is evident from the sale 
certificate dated 22nd December, 1949, 
of which Ex. A-1 is the certified copy and 
the suit register extract Ex. A-7 that the 
execution proceedings were only against 
the father, the first defendant in that suit, 
and not against the son. The son was 
expressly exonerated. The suit register 
records that a sum of Rs. 1,581-6-4 was 
allowed as rateable to the decree debt in 
question out of the net proceeds of “the 
4st defendant’s immoveables” and part 
satisfaction to that extent entered up. 
Balasubramania Pillai died in December, 
1955 and the life estate holder Meenakshi 
Ammal, on 1-12-1960. 


After the death of the life estate- 
holder, as court auction-purchaser, the 
appellant filed the suit out of which the 
second appeal arises for partition and 
separate possession of a 1/4th share in the 
suit property. The suit is resisted by 
Thiagaraja Pillai, the lst defendant in the 
suit, and his lessee, the 10th defendant. 
The substantial defence to the suit is the 
objection put forward by Thiagaraja 
Pillai that the plaintiff can have only the 
share of his father Balasubramania Pillai 
in the property, namely, a 1/8th share, as 
execution proceedings were taken only 
- against his father. It is contended for 
him that, though a money-decree had 
been obtained against the father and son, 
the- decree-holder sought to execute the 
decree against the father only and so can- 
not claim to have purchased the interest 
of the son in the property. the son not 
having been proceeded against in execu- 
tion. 


__ . While the trial court Senia the 
defence, on appeal, the learned District 
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Judge accepted the son’s case and gave 
a decree in favour of the plaintiff for 
partition and separate possession of 1/8th 
share only in the property. The short 
but difficult and interesting point that 
arises for consideration -in this second 
appeal is what passes if a decree-holder 
who has obtained a decree against both 
the father and son, executes the. decree 
against the immoveable property of the 
family in execution proceedings taken 
against the father alone. Whether in the 
circumstances the interest of the-son or 


,only the father’s interest in the property 


sold passes under the execution sale has 
to be determined. 


2. In this case. one thing is settled 
that the debt in question was. one which 
the son was bound to discharge from out 
of his share in the joint family property, 
the decree in the suit having been ob- 
tained against the father and son. It is 
now well settled that the pious obligation 
of the son to pay the debts of his father 
exists, whether the father is alive or dead. 
It is open to the father during his life- 
time, to convey joint family. property 
including the interest of his son, to pay 
off antecedent debts not incurred for 
family necessity or benefit, provided the 
debts are not tainted with immorality. 
A creditor may institute a suit against 
the father, and, in execution of the de- 
cree, put up for sale the entire family 
property. that is, the’ father’s interest as 
well as the son’s interest in the property. 
At his option, the creditor may make the 
sons parties to his suit on the debt due 
by the father and obtain adjudication 
from court that the debt would bind the 
sons also. In Sidheshwar v. Bhubane- 
shwar, AIR 1953 SC 487 at p. 490, the 
Supreme Court observes: 


“A personal decree obtained against 
the sons could certainly be executed 
against them by attachment and sale of 
their undivided interest. The position, 
in our opinion, cannot be different if they 
are under a legal liability to discharge 
the decretal debt due by their father and 
this liability must be capable of being 
enforced in the same manner as a per- 
sonal decree against them. Whether this 
could be done only by making the sons 
parties to the sale or execution proceeding, 
is another matter to which we would ad- 
vert presently; but so far as the legal 
liability of the sons is concerned, as the 
debts incurred by the father have not 
been shown to be immoral or irreligious, 
it must be held that under the rule of 
Hindu Law mentioned above, there is a 


‘legal liability on the part of the sons to 


discharge these debts and the creditor can 
enforce this liability by attachment and 
sale of the sons’ interest in the same man- 
ner as if it was a personal debt due by 
them. sop te © ao @ 


1971 


Holding ‘as we do, that the sons. were 
Hable in this case to discharge th2 de- 
cretal debt due by their father, th= fur- 
ther question arises as to how this liabi- 
lity could be enforced? Could the inte- 
rest of the sons in the joint property be 
attached and sold without making the sons 
parties to the suit and the executio= pro- 
ceedings? The point does not seem to us 
- to present much difficulty. Strictly 
speaking, the sons could not be szid to 


be necessary parties to the mone; suit. 


which was. instituted by the creditor 
against the father on the basis of 2 pro- 
missory note. If a decree was assed 
against the father and the sons j-intly, 
the latter would. have been  perscnally 
liable for the debt and the decree could 
have been executed against their se=arate 
or personal property as well) No doubt 
the sons could have been made par--es to 
the suit in order that the question oz their 
ability for the debts of their ather 
might be decided in. their presence 
Be that as it may. the money Secree 
passed against the father certainly ereat- 
‘ed a debt payable by him. If the debt 
was not tainted with immorality if was 
open to the creditor to realise the dues 
by attachment and sale of the sors’ co-< 
parcenary interest in the joint precerty 
on the PERCRE discussed above. . 
He can, if he likes, proceed against the 
father’s interest alone but he can, if he 
so chooses, put up to sale the sons’ inte- 
rest also and it is a question of fact to be 
determined with reference to the cixum- 
stances of each individual case whk=ther 
the smaller or the larger interes> was 
actually sold in execution.” f 


3. The contentions of Mr. R. Hama~ 
murthi Ayyar, counsel for the d=cree- 
holder-auction-purchaser, may be sum- 
med up thus: 
an adjudication of the binding nature of 
the debt on the son’s interest. in the joint 
family has been obtained. The decr=e is 
against both the father and son anc the 
Tiability to satisfy the decree is joii and 
several, Without execution, the <ather 
could have, by private -treaty, alienated 
joint family property for the*discharze of 
the decretal liability. Such aliemation 
would be binding on the son. If in this 
case the suit had been instituted azainst 
the father alone and on the decree th2rein 
the coparcenary property, including the 
son’s interest, had been attached and sold, 
the son could not object to the sal= by 
reason of his duty to pay his - father’s 
debt. Caunsel submits that it mak=s no 
difference, if the son is also made a party 
to the suit, a decree obtained assinst 
both the father and son and execation 
proceeded against the father alone. All 
that happens in such a case it is said is to 
preclude the son fiom objecting to the 
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sale of the entirety of the coparcenary 
interest in execution proceedings on the 
ground that the debt is Avyavaharika 
debt. 

4.. Learned counsel TEA to the 
observations of Bhashyam Ayyangar, J. in 
Periasami Mudaliar v..Seetha Rama Chet- 
tiar, (1904) ILR 27 Mad. 243 (FB) that the 
whole of the joint family property in the 
hands of the son must be held liable to 
satisfy the debt imposed upon the father 
by the judgment, as a solemn debt of 
record, quite independently of the ori- 
ginal cause of action or alleged debt on 
which the suit against the father.had been 
brought. Counsel relied -on Periaswami 
v. Vaidhilingam Pillai, 47 Mad LW 60 = 
(AIR 1937 Mad 718) where the ‘binding 
character of the mortgage in suit, as 
against the interest of the sons in the 
mortgaged property arose for considera- 
tion The major part of the consideration 
for the mortgage went in discharge of a 
decree obtained against the father, the 
mortgagee being directed to pay off the. 
decree-holder. The ‘decree-holder had, 
in the first instance, impleaded the son 
also in the suit; but subsequently he 
withdrew his claim against the son before 
the decree. 


It was held that the result of the 
withdrawal was only to bring the case 
under O. XXIII, R. 1, C.P.C. and not to 
bring in -the operation of the rule of res 
judicata embodied in Section 11, C.P.C. 
It was remarked that the withdrawal 
attracted the statutory penalty under 
O. XXIII, R. 1 that no fresh suit can be 
instituted against the sons on the. same 
cause of action. All that the case decid- 
ed is, that the withdrawal of the suit 
against the sons did not amount to an 
adjudication, express or implied, that the 
sons were not liable in respect of the 
claim in that suit. The decision in 
Krishnan v. Somi, ILR (1940) Mad 815 = 
(AIR 1940 Mad -544) is again to the 
same efiect that a decree obtained. against 
a Hindu father, after his sons who were 
impleaded in the suit had been exonerat- 
ed and dismissed therefrom, can be exe- 
cuted against the son’s. interests in the 
joint family property. 

5. ` The decision in Venkatranga 
Reddi v. Chinna `Sithamma, (1941) 1 Mad 
LJ 270 at p. 277 = (AIR 1941 Mad 440 at 
p. 444) which counsel for appellant has to 
meet calls for careful consideration. In 
that case, a decree for mesne profits had 
been passed against a Hindu father and 
hbis undivided minor sons, directing re- 
covery of the profits from the father per- 
sonally and the family properties of all 
of them. There were several attempts 
for executing the'decree, and, through 
the laches of the decree-holders, execu- 
tion became barred by limitation. Not- 
withstanding the bər, an application for 
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execution was taken against the father 
alone. The father did not appear and 
oppose the application and execution was 
ordered. The execution, however, was 
not proceeded against 


In the subsequent execution petition 
out of which the appeal arose in that case, 
the father and sons were impleaded as 
parties. By the principle of res judicata, 
the father was precluded from raising 
the plea of limitation in the execution 
petition. As against the sons, the exe- 
cution was clearly barred: The trial 
court, while recognising that the decree 
against the sons could not be executed 
as such, took the view that, the decree 
being executable against the father, the 
sons’ shares were also liable to be pro- 
ceeded against in such execution by rea- 
son of their pious obligation under the 
Hindu Law to discharge the father’s debt, 
The trial court observed: 

"The first and second defendants are 
the undivided sons of the third defend- 
ant: whatever the third defendant is 
bound to pay is realisable from out ‘of the 
estate of the family of defendants 1 and 
2. The first and second defendants are 
under a pious obligation in respect of their 
father’s liability; hence what is binding 
upon the father cannot be questioned or 
repudiated by the sons unless it be on the 
ground of the debt being tainted by im- 
morality or illegality. .The sons cannot 
escape or avoid the decree which their 
father himself cannot avoid by pleading 
limitation. The decree-holder has given 
up his right to proceed against the sons 
personally and this cannot make any dif- 
ference for his right to proceed against 
the entire family properties of defend- 
ants 1 to 3 on.the ground that there is a 
subsisting and unavoidable decree against 
the father: the entire estate of the father 
js liable to satisfy the debt.” 


Substantially, it is the reasoning now 
presented for the appellant. Rejecting 
the reasoning Patanjali Sastri, J. (as he 
then was) who delivered the Judgment of 
the Division Bench observed, that what- 
ever might be the position, if the decree 
had been obtained against the father 
alone, the decree-holders having implead- 
ed the sons also in the suit and obtained 
the decree against their shares in the 
family estate, could not claim to proceed 
against such shares in execution of the 
decree against the father, when it could 
no longer be executed directly against 
pen une to the bar of limitation, It 

said: 


“It is true that the Hability of a son 
arising out of his pious obligation is dis- 
tinct from that of his father though aris- 
ing out of the latter’s debt; and can be 
enforced EE him by executing a de- 
cree obtained against the father alone 
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against the entire family estate including 
the son’s interest therein, provided of 


. course that the debt is neither illegal nor 


immoral.. But when the son is joined in 
the suit and a decree is obtained binding 
his interest also, the claim against him 
based upon his obligation must neces- 
sarily be deemed to have been put in suit 
and merged in the decree, and the only 
mode of enforcing such claim is, as it > 
seems to us, by executing the decree 


: against him. The matter is no longer 


governed by the Hindu Law but by the 
relevant provisions of the Code of Civil 
Procedure.” 

The decision in Krishna v. Somi; 
ILR (1940) Mad 815 = (AIR 1940 Mad 
544) was distinguished as a case „where 
the creditor’s suit against the sons was 
withdrawn without any adjudication, ex- 
press or implied, on his claim against the 
sons. i 


6.. Mr. R. Ramamurthi Ayyar 


. Placed considerable reliance on the deci- 


sion in Kumbakonam Mutual Benefit 
Fund, Ltd. v. Ramaswami, (1946) 1 Mad 
LJ 343 = (AIR 1946 Mad 396) to get over 
1941-1 Mad LJ 270 = (AIR 1941 Mad 
440). In that case, a mortgage had been 
executed by a Hindu father on behalf of 
himself and his three minor sons. The 
sale of the hypotheca not bringing in the 

‘amount due under the decree, the 
decree-holder, in the first instance, ap- 
plied for personal decree’ against: the 
father and his two surviving sons, limit- 
ing so far as the sons were concerned to 
their interest in the joint family property. 
The decree-holder, experiencing difficulty 
in serving one of the sons, withdrew his 
application for personal decree against 
that son. A personal decree was obtain-~ 
ed against the father and the other sur- 
viving son, and, in the execution, the 
joint family properties were sold. When 
the son against whom the application for 
personal decree had been withdrawn ap- 
plied to set aside the sale of the joint 
family properties, in so far as his 1/3rd 
share was concerned, it was held in that 
case that his share was also liable under 
the pious obligation rule of Hindu Law. 


The thiñg to be noticed in the case 
is that, as in ILR (1940) Mad 815 = (AIR 
1940 Mad 544) there was no adjudication 
against particular son, the application for 
personal decree as against the son having 
been withdrawn. As I read it, this deci- 
sion affirms the rule that withdrawal of 
suits against the sons does not exonerate 
them from their liability under the pious 
obligation rule. The order relied upon 
must amount to an adjudication in favour 
of the son. In (1946) 1 Mad LJ 343 = 
(AIR 1946 Mad 396) adverting to certain 
views expressed in (1941) 1 Mad LJ 270 
‘= (ATR 1941 Mad 440) about the scope 
of the decision in ILR (1940) Mad 815 = 


4971 
(ATR. 1940 Mad 544) it was observed that, 
if the dismissal of the sons from the suit 
could be read as amounting to a. dec_sion 
by the court that their interests ir the 
family property were not liable fo> the 
debt, the pious obligation rule could not 
be applied against them ‘in. executioa of 
the decree obtained against the faher, 
and that much depended on the circum- 
stances under which the dismissal took 
place. 

(1941) 1 Mad LJ 270 = (AIR 1941 
Mad 440) was distinguished as a case 
where a new situation arose, the fsther 
being precluded from raising in ez=cu- 
tion proceedings the plea of limitatica by 
reason of a previous order passed against 

alone. The decision does not, im the 
least, affect the proposition laid down in 

(1941) 1 Mad LJ 270 = (AIR 1941 Mad 
440) that, when the claim against the son 
based on the pious obligation has been 
put in suit and merged in a decree. the 
only mode of enforcing the claim © by 
executing the decree against the son. The 
eases in ILR (1940) Mad 815 = (AIR 1940 
Mad 544) and (1946) 1 Mad LJ 343 = 
(AIR 1946 Mad 396) are cases where 2xe~ 
cutable decrees had not been obtained 
against the sons. 

T; Counsel referred also to a Full 
Bench decision of this Court in caga- 
desan v. Saraswathi Ammal, (19€2) 1 
Mad LJ 131 at p. 146 = (AIR 1962 Mad 
174 at p. 180) (FB) where the question re- 
ferred to was, whether a sale of joint fa- 
mily property, held in execution of e de- 
cree in a suit instituted against the father 
alone on a mortgage executed by him: the 
debt covered thereby not being an arya- 
vaharika debt but which, however, was 
contracted neither for discharging an 
antecedent debt of the father nor for any 
necessity or benefit of the family an=, in 
respect of which personal remedy agzinst 
the father had become barred, woul= be 
binding on the sons’ interest in the mort- 
gage property. In the course of the dis- 
cussion it is observed by the Full Bench 
that, if-the sons are impleaded as parties 
to the suit against their father and suit 
against them is dismissed, it would mean 
that the court had decided in their faxour 
and against the creditor on the ques<ion 
of their liability, and that the prineiple 
fn such cases is one of mere res jud‘eata 
and not on the effectiveness of the repre- 
sentation of. the sons by their father i in 
the suit. It is said: 


“Tt will be apparent from the above 
that the true principle of the right of a 
creditor to proceed against the son’s Sare 
fn the family property is not on any Te- 
presentation of his independent interest 
in the suit, but whether the debt is no? 
an avyavaharika debt. An’ omission .to 
fmplead the son in the suit against the 
father cannot mean that the pious oblaga~ 
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tion is-at an end; its only consequence is 
that there will be no adjudication as to 
m Pegg nature of the suit debt at that 
The son can, therefore, contest 
hie liability with reference to the nature 
of the debt in other: proceedings. But 
where the debt is not an avyavaharika 
one, his liability would exist although the 
decree is against the father alone.” 
The above observations of the Full 
Bench relate to a case where no decree 
was obtained against the son. There is 
nothing in the -Full Bench decision 
against the contention that, where a de- 
cree has been obtained against the son 
based on his pious obligation, the further 
enforcement of that obligation can only 
be by proceeding in execution of the de- 
cree against his interest in the family 
property. On the contrary, the Full 
Bench emphasises the independent cha- 
racter of the son’s liability under the 


doctrine of pious obligation, 


8 Counsel for the son relies on 
Balayya v. Parvateeswararao, (1947) 1 
Mad LJ 85 = (AIR 1947 Mad 271) and 
Sivalinga Thevar v. Srinivasa Mudaliar, 
(1947) 2 Mad LJ 583'= (AIR 1949 Mad 
346) which follow Venkataranga Reddi’s 
(AIR 1941 
Mad 440). In the former case the suit 
was filed against the father and the sons 
for money due, on a promissory note by 

e father and a decree was obtained 
against them in respect of the joint 
family property in their hands. The first 
execution petition filed against the father 
and sons failed for want of bidders. Sub- 
sequently, the father was adjudged in- 
solvent and after some years the adjudi- 
cation was annulled., Later on, the 
father died. The décree-holder sought to 
execute the decree against the 4/5th share 
of the sons in the joint family property, 
the sons in the meanwhile getting them- 
selves divided from their father in res- 
pect of their shares. Objection was taken 
on behalf of the sons that fhe execution 
of the decree was barred by limitation. 
For the decree-holder, it was contended 
that the period from the date of adjudi- 
cation of the father till the annulment of 
the adjudication must be deducted, and 
that, if it was so deducted, the execution 
of the decree would be in time. 


Following (1941) 1 Mad LJ 270 = 
(ATR 1941 Mad 440) it was held that the 
decree sought to. be executed was the 
decree against the sons, that the decree 
was executable even during the period 
the father was adjudged insolvent, and 
that, therefore, the petition was barred 
by limitation, The claim against the sons 
based upon the pious obligation was held 
to have become merged in the decree 
against them and the only method of en~ 
forcing it was by executing the decree 
against them, (1947) 2 «Mad LJ 583 = 
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(AIR 1949 Mad 346) was again a case 
where the decree had been obtained 
against both the father and the son and 
the decree against the son had been bar- 
red by limitation, while it was not barred 
against the father by intervening insol- 
vency. These cases affirm the principle 
that, where there is a decree against the 
father and the son, the decree against 
the son must be looked at independently 
from the decree against the father. It is 


observed that, when the liability of a son . 


arising under the doctrine of pious obli- 
Ration gets crystallised into a decree of 
court, it is no longer permissible to look 
at the original obligation which is merg- 
ed in the new obligation created by the 
decree, and that the relationship between 
the father and son is thereafter irrele~ 
vant. 


9, ‘In my view, the instant case is 
governed by the principles enunciated in 
1941-1 Mad LJ 270 = (AIR 1941 Mad 440) 
(1947) 1 Mad LJ- 85..= (AIR 1947 Mad 
271) and (1947) 2 Mad LJ 583=(AIR 1949 
Mad 346). A creditor may be satisfied by 
proceeding against the father personally 
or against his interest in the joint family 
property. The creditor may choose to 
make the son’s interests liable in execution 
of the decree against the father, relying 
upon the pious obligation of- the son -tọ 
pay off his father’s non-Avyavaharika 
debts or he may choose to get an adjudi- 
cation both against the father and son, 
the son’s liability being on the pious obli- 
gation, and enforce the decree against 
both. Having obtained the decree against 
the son, he can. proceed against the inte- 
rest of the son in the joint family pro~- 
perty only by enforcing the decree in 
execution. The fact that the creditor, if 
the decree was obtained against the father 
alone, could have brought to sale the son’s 
interest also, cannot avail him when he 
has chosen to implead the son as a party 
in the suit and obtained a decree against 
him. The claim based on pious obligation 
having become the subject of a decree 
cannot be relied upon to make the son 
liable for the decree against the father. 
A single obligation of the son cannot be 
made the subject of diverse execution 
proceedings, one against the father and 
one against the son. Processual law will 
not permit it. The claim against the son 
is merged in the decree against him and 
the decree must be looked at indepen- 
dently from the decree against the father. 


The only method of enforcing the 
claim against the son in such a case is to 
execute the decree against him. In the 
instant ease, the decree~holder has ob- 
tained a decree both against the father 
and son and he took out execution pro~ 
ceedings only against the father. Clearly 
fn the circumstances, he cannot proceed 
against the son'se interest in the joint 
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family property in the execution proceed 
ings against the, father. 


10. The instant case may be look. 
ed at from another angle examining what 
passed under the execution sale, whether 
the father’s interest or the interests of 
both the father and son. This is not a 
case where objection is raised in execu- 
tion proceedings. The sale took place in 
1949 and -the auction-purchaser, that is, 
the decree-holder, now seeks a declaration 
that under the execution sale against the 
father, the son’s interest has also passed, 
As there was an intervening life estate, 
he claims possession now of not only the 
father’s interest but also the interest of 
the son in the property which was put 
up for sale. The sale proclamation ad« 
vertises sale of a 1/4th interest in the suit 
property, subject to the life estate buf 
the son has been specifically exonerated, 
It has been held in decisions that as to 
what passes under an execution sale 
would depend upon the form of the exe- 
cution proceedings, including the sale 
proclamation, sale certificate as well as 
the proceedings in the suit in which the 
decree has been passed. But even if the 
court purports to sell the entirety of the 
interest. it cannot sell more than the law 
allows, ` 


In the light of the preceding dk 
sion, the son's interest cannot pass under 
the ‘execution sale. That apart, having 
regard to the sale certificate and the pro~ 
ceedings in the suit, it is a reasonable in- 
ference that what has passed under the 
execution sale is the interest of the father 
alone. As has been repeatedly pointed! 
out, it is a mixed question of law’ and 
fact as to what the court intended to sell 
at a publie auction. In Pettachi. Chettiar 
v. Chinnatambiar, (1887) ILF, 10 Mad 241 
(PC) the question was what passed on a 
sale of the right, title, and interest in an 
impartible zamindari in execution of 
decree against the Zamindar, the head of 
an undivided family, whether it was only 
his own personal interest or the whole 
title to the Zamindari, including the inte- 
rest of a son. Having regard to the pro- 
clamation of sale and other proceedings, 
it was said that, if the whole estate could 
have been put up for. sale, it was puf 
up, and that it was not a question of what 
the court could have done, or what they 
ought to have done, but what they did, 
what was put up for sale and what was 
purchased. 


In the instant case, the decree-holder 
obtained a decree both against the father 
and the son, the purpose of obtaining the 
decree against the son being to embark 
his liability in the action and make his 
interest in the joint family liable by a 
decree against him for the debt of his 
father without leaving the matter open 
for later proceedings. Notwithstanding 
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the decree against the son, the decree- 
holder would not execute the d=cree 
against him but would exonerate naim, 
the decree-holder being the auction-Dur- 
chaser.’ The suit register extract records 
that the decree debt was satisfiec out 
of the net proceeds of the ist defendent’s 
(the father’s) immoveables. In the cir- 
cumstances, it will be a proper infer=nce, 
having regard to the frame of the suit 
and the execution proceedings ultimstely 
ending in the sale of the property, that 
the decree-holder intended to confine his 
execution only to the interest -of the 
father in the joint family property.- 

11. In the result the second ap- 
peal fails and is dismissed with casts. 


Leave granted. : 
; ) Appeal dismised. 


‘AIR 1971 MADRAS 309 (V 58 C 57) _ 
SADASIVAM, J. 

Srinivasa Ginning Factory, Srivilli- 
puttur, Petitioner v. The Madras Siate 
Electricity Board, Respondent. 

Civil Revn. Petn. No. 150 of 1970, Dl- 
30-10-1970, against Order . of Sub. J, 
Ramanathapuram at Madurai in A. S. No. 
76 of 1969. 

Electricity (Supply) Amendment Act 
(1966), Section 60-A — Limitation pravi- 
sion is applicable only if amount due to 


State Government is vested in Sate 
Electricity Board, (X-Ref.— Limitetion 
Act (1963), Articles 14 and 15) (Para 3) 


Limitation for filing suit to recever 
electricity charges for period subsequent 
to the State Electricity Board coming into 
existence is governed by Art. 14 or 17 of 
the Limitation Act (1963) and not br S. 
60-A of the Electricity (Supply) Amend- 
ment Act (1966). . (Pare 3) 

K. Venkatswami and K. Govindraim, 
for Petitioner; . K. G. Manickavasag=m,’ 
for Respondent. . 

ORDER :— Petitioner Is the plaintiff 


in O. S. No. 267 of 1966, on the file of ~he ' 


District Munsif’s Court, Srivilliputhur. 
The respondent, the Madras State Electri- 
city Board, found on inspection of -he 
plaintifi’s premises on 3rd July 1958 =nd 
lst December 1964 that seven lights -of 
40 watts each had been connected with 
power service in order to have the beme- 
fit of lower tariff. The test reports Exs. 
B-3 and B-4 were disputed by the peti- 
tioner on the ground that the signature of 
P.W. 1, its Managing partner, were pb- 
tained on blank forms. But the courts 
below negatived: the said contention smd 
relied on the test reports and the evi- 
dence of the Junior Engineer examinec. as 
the sole witness on the side of the Board. 
There is no ground to interfere with the 
findings of fact in this respect. 
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2. The learned advocate for the 
petitioner, however, urged that there is no 
proof that the lights were burning, apart 
from the evidence of D.W. 1, the Junior 
Engineer, who made the inspection on Ist 
December 1964 and claimed, to have gone 
to the premises on some other occasions, 
It should’ be noted that the petitioner’s 
case in the plaint is that the seven lights 
of 40 watts are not connected with power 
service, and not that the lights, if so con- 
nected, were not burnirig. The petitioner 
should have averred and proved that the 
lights- were not burning before it could 
ask for any refund of the charges on the 
ground of illegal levy, if its claim is based 
on the ground that there was no founda~ 
tion for it. 


’ 3... The more substantial question 
regarding the legality of the levy turns 
on the period of limitation within which 
the claim could have been made by the 
Board. It is an undisputed fact that the 
respondent-Board came into existence on 
Ist July 1957. It appears from the judg- 
ment of the trial court that the Board 
relied on Section 60-A of the Electricity 
(Supply) Amendment Act, 1966 (Act XXX 
of 1966) as enabling the Board to recover 
amounts dué to it within three years of 
the Act coming into force in 1966. But 
a plain reading of the section clearly 
shows that the period of, itation ex- 
tended, under that section is only in res- 
pect of any amount due to the State 
Government for.or in connection with 
the consumption of electricity, the right 
to recover whereof was vested in the 
Board. But, in this ease, the entire claim 
for electricity charges arose during the 
period subsequent to the Board coming 
into existence. . Thus, there was no case 
of “any amount due to the State Govern- 
ment” vesting in the Board in order to at- 
tract Section 60-A of Act XXX of 1966. 
The trial court has, therefore, erred in 
finding that the levy was not barred by 
limitation. The lower appellate court 
has considered it “unnecéssary” to go 
Into the question whether the right to 
recover the amount from the petitioner 
was barred by limitation in or about Feb- 
ruary 1966. This is clearly wrong, as 
it is the duty of the court to have gone 
into the question to find out whether the 
levy was legal. The contention put for- 
ward by the plaintiff in paragraph IX of 
the plaint that the demand for the period 
3rd July 1958 to 14th February 1963 is 
clearly time-barred is correct. The levy 
of the electricity charges for the said 
period is clearly illegal. and the amount 
having been paid under protest, the peti- 
tioner is entitled to recover the same by, 


. virtue of Section 72 of the Indian’ Con« 


tract Act. It cannot be disputed that 
electricity is ‘goods’ and that the suit by 
the Board will be governed by Art. 14 
or 15 of the Indian Limitation Act, 1963, 
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-The petitioner. who has been made to pay 


the illegal levy under protest, is entitled . 


to j a refund of the said amount. 


For the foregoing reason, the 
civil” Revision Petition is allowed to this 
extent, namely. that the petitioner shall 
be entitled to recover the electricity 
charges illegally collected from it for 
the period 3rd July 1958 to 14th Febru- 
ary 1963. Having regard to the fact that 
each party has succeeded in part, I direct 
the parties to bear their respective costs 
fn this court and the courts below.. 


5. Parties are permitted to file ‘a 
joint Memo within two weeks showing 
. the exact amount of electricity charges 
collected from the petitioner during the 
period 3rd .July 1958 and 14th. February 


1963, ~ 
Petition allowed. 





AIR 1971 MADRAS 310 (V 58 C 58) 
- K. VEERASWAMI, :C. J. AND: 
GOKULKRISHNAN, J 


‘Subramania. Pillai, Petitioner v. 
Pa lakan Nadar and another, Respond~ 
en 
"Civil Revn. Petn. No. 737 of 1965, D/- 
28-7-1970, from order of Dist. J., Madu- 
rai, D/- 15-3-1965. 


' (A) Houses and Rents — Madras 
Buildings (Lease and Rent Control) Rules, 
1961, R. 32 —- Time limit for impleading 
deceased party’s L. Rs. — Provision not 
applicable to proceedings. in execution of 
eviction order. 
(Mad), Overruled. 1956-2 Mad LJ 475 & 
AIR 1960 Mad 298, Followed. (Para 2) 


(B) Interpretation of Statutes — Sta- 
tutory fiction kas to be limited to its 
-purpose — Putative state of affairs should 
ye excluded, _ (Para 2) 
Cases Referred: Chronological Paras 
(1969) C. R. P. No. 929 of 1969 (Mad) 2 
(1967) ATR 1967 Mad 45 (V 54) = 
ILR (1966) 2 Mad 551 (FB), Sheik 
Ali v. Sheik Mohamed 

(1960) ATR 1960 Mad 298 (V 47) = 
(1960) 1 Mad LJ oe 19, Nara- - 

‘yanaswami v. Devi 
11956) 2 Mad LJ 475 = 1957 7 Mad WN 

86, Abdul Fatha v. Mohammad 
Jabbar 


- K. S. Champakesa Tvea and K. C, 
Srinivasan, for Petitioner; S. Chellaswami, 
for Respondents. 


VEERASWAMI, C. J.:— The legal 
representative of the deceased tenant, 
against whom an order of eviction had 
been obtained, is the petitioner. 
the application for eviction in execution 
of that order was pending, the tenant died 


KN/LN/F373/70/TVN/B. 


S. Pillai v. R. Nada? (Veeraswami J} 


of the- Rules framed under the 


C. R. P. No. 929 of 1969. 


‘Judge or the District. Munsif is 


While © 


ALR, 


on October 17, 1963. The application for 
bringing on record the petitioner as the 
tenant's legal representative was filed in 
March 1964 and it was ordered by the 
District Munsif, and that order was con- 
firmed by the District Judge. The petition 
to revise the order came in the first in- 
stance before Alagiriswami J., who not 
being inclined. to. the view of the then 
Chief Justice in C. R. P. No. 929 of 1969 
refered it for disposal -by a Division 
en 


2. The petitioner relies'on Rule 32. 
Madras 
Buildings (Lease and Rent Control) Act, 
which provides for one month from the 
date of the death of the person concern- 
ed or the date of the knowledge of the 
death of the- person concerned as limita- 
tiom for an application for bringing the 
legal representatives of a deceased person 
on record. Rule 32:reads: 

“Time limit for bringing the legal 
representatives on record in proceedings: 
Every application for making the legal - 
representative or representatives of a de~ 
ceased person party to a proceeding under 
the Act shall be preferred within one 
month from the date of the death of the 
person concerned or the date of know- 
ledge of the death of the person con- 
cerned,” ; 
If this rule applies to the execution pro- 
ceeding, ‘there can be no doubt that the 
application for bringing the legal repre- 
sentative on record was belated and there 
was no power to excuse the delay in 
making the application. Section 18 says 
that an order of eviction shall be exes 
cuted in the City of Madras by the Mad- 
ras City Civil. Court and elsewhere ‘by 
the District Munsif, and if there is no 
District Munsif by the Subordinate Judge. 
The execution by the District Munsif has 
to be carried out as if the order of evic- 
tion were a decree passed by . We 
do not decide the TAR whether the 
capacity in which ivil Court 
called 
upon to executé is in any way different, . 
for no argument has been addressed to us . 
on’that point. Treating the District Mun- 
sif in the section as referring to his court, 
the fiction enjoined attracts to the eviction 
order the entire procedure applicable to 
execution of a decree. 


When a fiction is created statutorily, 


it must no doubt be limited to its pur- 


pose, but, for the purpose for which it 
was created, the putative state of affairs 
should be excluded. In other words, the 
expression “as if it were a decree passed 
by the District Munsif" would have the 
effect of a decree passed by him. On that 
view we should think, Rule 32 would 
have no application to the execution of 
an eviction order. We do not read Rule 
32 as a provision in conflict with or con- 
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trary to any- of the provisions of the Civil 
Procedure Code relating to execution Jf a 
decree. In fact Section 27(1) enables pro- 
ceedings by or against the legal repres2n- 
tatives. But if it is regarded that Sec- 
tion 18 only enables the execution of an 
eviction order but the rest of the Act 
does not provide for the procedure for 
execution, in the sense the executior of 
an eviction order is not a proceecng 
under the Act, even so, inasmuch as ~he 
procedure for execution in the Civil P-o- 
cedure, Code would be attracted, tkere 
would be no room for applying Rule 32. 
It seems to us that by its language, it can 
be invoked only in the proceedings pend- 
ing before the Rent Controller. With r2s- 
pect we are unable to agree with the v-aw 
in C, R. P. No. 929 of 1969 (Mad). 


3. On the other hand an ident.zal 
point was decided in Abdul Fatha v. IZo- 
hammad Jabbar, (1956) 2 Mad LJ 475 and 
we share the view expressed therein. 
. That’ was a case in which the tenant Ged 
even before an execution application was 
filed. Nevertheless it was held, relying 
on a section in the Act, analogous to the 


present Section 18, that in execution of: 


such an order all the provisions of S=c- 
tion 47 and Order 21 of the Civil Pro- 
cedure Code were attracted, which allow 
a decree to be executed against the lezal 
representatives, apart from Order 22. 
Much the same view would appear to 
have been taken in App. No. 75 of 1986, 
Narayanaswami v. Renuka Devi, (19601 1 
Mad LJ (S.N.) 19 = (AIR 1960 Mad 2¢3). 
Balakrishna Ayyar and Subrahmanyem, 
JJ. observed in that case 
when once an order of = eviction 
was before a Civil Court in execution 
the provisions of the Civil Procedure 
Code relating to execution would apply 
to such proceedings in execution exce>t 
to ‘the extent to which such procedure 
‘was modified by any express provisions Jf 
the Rent Control Act, 


Our attention was, however, invited 
to Sheik Ali v. Sheik Mohamed, ILR 
(1966) 2 Mad 551 = {AIR 1967 Mad &5) 
(FB). In our opinion, the problem jor 
decision there was totally different. What 


was held in that case was Section 44-A `l). 


did not address itself to any limitaticn 


and suggest that even for the purpose of | 


limitation a foreign decree, when fil=d 

fn the District Court in this country, 

should be taken to have been passed Ty 

pe ee the cate it was passed by the origa 
court 


4. en petition is dismissed wih 
costs. Time for vacating three months. 


Petition dismissed. 
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AIR 1971 MADRAS 311 (V 58 C 59 
PALANISWAMY, J. 

K. Vadivelu and others, Applicants v. 
The Official Liquidator, Madras, Res 
pondent. 

Company Pein, No. 23 of 1958; Com- 
paniy Appin. No. 194 of 1969, D/- 23-9 


Companies Act (1956), S. 446 — Leave 
under S. 446 has to be obtained before 
the suit is commenced — If a suit is insti- 
tated without leave the defect cannot be 
cured by obtaining leave subsequently—~ 
Commencement of suit or proceeding re- 
fers to moment of presentation of -plaint 
or petition and not the time when pro~ 
cess is issued. (Provincial Insolvency Act, 
S. 28); (Presidency Towns Insolvency 
Act, S. 17), 1965-1 Com LJ 309 (Ker.), 
Dissented from; AIR 1920 Mad 709, Dist- 
ing; AIR 1927 Mad 925, Applied. 

. (Para 8) 
Cases . Referred: Chronological Paras 
(1969) AIR 1969 Pat 206 (V 56) = 
1969 BLJR 787, Bhagwati v, 
Dhanraj 
(1965) 1965-1 Com LJ 309 = ILR 
(1965) 1 Ker 481, Varkey Thomas 
v. Catholic Bank of India 5, 8 
(1962) AIR 1962 Cal 192 (V 49) = 
65 Cal WN 1060, Roopnarain Ram- 
paana Pvt. Ltd. v. Brahmapootra 


(1950) 54° Cal WN 832, Suresh- 
chandra v. Bank of Calcutta 

(1943) 1943 Trav LR 458 (FB), Krishna 
Pillai v. Travancore National and - 
Quilon Bank Ltd. 

(1942) AIR 1942 Lah 289 (V 29) = 
ILR (1942) Lah 517 (FB), Nazir 

oes v. Peoples Bank of North 


Indi: 
(1940) “AIR 1940 Cal 166 (V 27) = 
ILR A a Cal 425, Har Narain 
v. Kanhaiyalal 
(1936) 40 Cal WN 312, Re Steel Con- 
struction Ltd. 
eae AIR 1936 Lah 401 (V 23) = 
8 Pun LR 1104, Peoples a: 
Talore v. Fatehchand 
(1930) AIR 1930 All 503 (V 17) = 
ILR 52 All 430, Peoples Industrial 
Bank Ltd. v. Ramchandra Shukla 


(1929) AIR 1929 Mad 480 (V 16) = 
n Ind Cas 550, Ponnusami v. Kalia 


Perumal 
{1927) AIR 1927 Mad 925 (V 14) = 
ILR 51 Mad 833, Ghose Khan v., 
Balasubba Rowther ` 
(1920) AIR oy Mad 709 (V 7) = 
ILR 43 Mad 793, Ammukutti v, 
Manavikraman & 
(1915) ATR 1915 Bom 134 (V 2) = 
ILR 40 Bom 235, In re, Dwarka- 
das Tejbhandas g 
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312 Mad. [Prs. 1-4] K. Vadivelu v. Official Liquidator (Palaniswamy J.} 


ORDER :— This application taken 
out by the plaintiffs in C. S. No. 230 of 
4965 on. the file of this court raises an 
important question of law under S. 446 
of the Companies Act, 1956. The appli- 
cants are the sons of one Kolandayyappa 
Gounder, who is the second defendant in 
the suit. The first defendant Muthu- 
swami Gounder is the father of Kolan- 
dayappa Gounder. The said two defend- 
ants started a business called Sri Murugan 
Oil Industries Private Ltd., Karur, and 
incurred loss. Some creditors of the 
company took out C. P. 23 of 1958 alleg- 
ing that the company was insolvent and 
should be wound up. Overruling the ob- 
jections on behalf of the company this 
court directed the winding up. 

Against that order, the company pre- 
ferred O, S. A. 62 of 1959. The appellate 
court dismissed the appeal confirming the 
order of winding up. The applicants, 
subsequent. to the winding up order insti- 
tuted O. S. No. 228 of 1964 on the.file of 

- the Subordinate Judge, Tiruchirapalli, 
impleading their father and grandfather 
and some alienees of their family proper- 
ties and creditors as defendants along 
with the Official Liquidator, and prayed 
for partition of their joint family proper- 
ties. They questioned several acts of: their 
father and grandfather contending that 
those acts were not binding on them. As 
per the order of this court that suit was 
withdrawn to this court and numbered as 
C. S. 230 of 1965. One of the objections 
raised on behalf of the Official Liquidator 
is that the suit is incompetent inasmuch 
as the leave of this court had not been 
obtained before the institution, as requir- 
ed under S. 446 of the Companies Act. 

To get over that objection, the appli~ 
cants have taken out this application pray~ 
ing for grant of leave with retrospective 
effect to enable them to prosecute the 
suit. Objections are raised on behalf of 
the Official Liquidator to the effect that 
the commencement of the suit itself was 
barred under S. 446 and that leave cannot 
be granted with retrospective effect to 
cure the fatal and fundamental defect 


that existed at the very inception of the 


commencement of the proceeding. There 
appears to be no direct decision of this 
court on this question. 

2. Section 446 (1) reads thus: 

“When a winding up order has been 
made or the. Official Liquidator has been 
appointed as provisional liquidator, no 
suit or other legal proceeding shall be 
commenced, or if pending at the date of 
the winding up order, shall be proceeded 
with, against the company, except by 
leave of the court and subject to such 
terms as the court may impose.” 
This section does not impose a total pro- 
hibition against proceedings either being 
taken or continued against the company 
in liquidation. The object underlying 


Industrial Bank Ltd. v. 


o 
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this section is to safeguard the assets of 
the company in winding up against waste- 
ful or expensive litigation in` regard to 
matters capable of being determined ex- 
peditiously and cheaply by the wihding 
up court itself, with a view to ensure 
equitable distribution of the assets among 
those entitled thereto and- also to prevent 
the administration from beings embar- 
rassed by a scramble among the creditors 
and others having right against the com- 
pany. Palmer in Company Precedents, 
Part II, 17th Edn., at page 302 observes: 

“When a winding up order is made, 
the court, acting by its officer—the Off- 
cial Receiver—lays its hand upon the as- 
sets and says, no creditor or claimant must 
touch these assets or take proceedings bv 
way of action, execution or attachment 
pending the distribution by the court in 
due course of administration. This pro- 
tection is indispensable equally in wind-~ 
ing up and in bankruptcy to prevent a 
scramble for the assets, but it is not al- 
ways enough. An even-handed justice 
requires that the court should heve power 
to intervene at an early stage for the 
protection of the assets, and this power is 
given by this section”, 

3. The question is whether ob- 
taining leave of the court before the com- 
mencement of the suit or other legal pro- 
ceedings is a condition precedent for such 
commencement. It is contended on be- 
half of the applicants that though initially 
the absence of leave may be defective, 
that defect can be cured by the court 
granting leave with retrospective effect, 
and that the object of the Legislature in 
requiring that leave should ‘be obtained 
before the commencement of the suit or 
other legal proceeding is only to put the 
Official Liquidator on notice of such in- 
tended proceeding. Authorities are not 
uniform on this question. In People’s 
Ramchandra 
Shukla, ILR 52 All 430 = (AIR 1930 All 
503) the suit was commenced after the 
winding up order had been made, but 
without obtaining leave of the court. 
Leave was granted during the pendency 
of the suit under S. 171 of the Companies 
Act 1913. corresponding to S. 446 of the 
present Act 1956. The liquidator neither 
contested nor appealed against the order 
granting leave, The court held that in 
these circumstances the leave cannot be 
said to be a nullity and the suit is not 
liable to be dismissed on the ground that 
leave had not been obtained before the 
institution of the suit. f 2 


4. In Roopnarain Ramchandra 
Pvt. Ltd. v. Brahmapootra Tea Co., AIR 
1962 Cal 192, the winding up order of the 
company was passed during the pendency 
of the suit against the company. Leave 
of the court was not obtained to conti-o 
nue the suit. The suit ended in an ex 
parte decree, The question considered 
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was whether the court had valid 'seiz-n of 
the matter at the inception and lost its 
flurisdiction to deal with the matter and 
to pass a decree merely on account of 
the passing of the winding up order Ray 
J. held that the absence of leave to con- 
tinue the suit would not deprive the 
court of jurisdiction to pass a decree and 
the existence of the jurisdiction doce not 
depend upon such leave. No doubt, fhere 
is an observation of the learned Jud=e to 
the effect that in appropriate cases leave 
can be given even retrospectively iz cir- 
cumstances of the case justify. In Bhag- 
vati v. Dhanraj Mills, AIR 1969 Pat 203, 
a winding up order was passed agai-st a 
company pending a suit against it. Leave 
of the court was not obtained to continue 
the suit, and a decree was passed. It 
was held that the decree was not void 
but was only voidable at the instan= of 
the Official Liquidator, In coming tv 
that conclusion, the court referred to 
S. 537 of the Act, which inter alia deckres 
void any attachment, distress or ex2cu- 
tion put in force, without leavé of the 
court, against the estate or effects o= the 
company, after the commencement o= the 
winding up. Inasmuch as that section 
expressly provides that such a proceeding 
would be void and inasmuch as theze is 
no express provision saying that any 
proceeding commenced or continued with- 
out the leave of the court as required 
under S. 446 is void, the learned Judges 
held that the decree passed in the absence 
of A ica would only be voidable but not 
void. ° 


5. In Varkey Thomas v. Cat=olic 
Bank of India Ltd., 1965-1 Com LJ 309 
(Ker.), the learned Judge Raman N=yar 
J. held that obtaining leave under S. 446 
before the institution of the proceeding is 
not a condition precedent and tha: it 
would be open to the court to grant lave 
subsequent to the commencement. The 
Jearned Judge preferred to follow the 
view taken in AIR 1930 All 503 = TLR 
52 All 430, Nazir Ahmad v. Peoples Eank 
of North India, AIR 1942 Lah 289 (FB), 
Krishna Pillai v. Travancore National and 
Quilon Bank Ltd., 1943 Trav LR 458 7B) 
and Sureshchandra v. Bank of Calcntta, 
(1950) 54 Cal WN 832 -in preference to 
the contrary view taken in Peoples Eank 
Lahore v. Fatehchand, AIR 1936 Lah 01, 
Re Steel Construction Lid., 
Cal WN 312 and Harnarain v. Kanhaéya- 
Jal, ATR 1940 Cal 166. The learned J tige 
has further observed that the word ‘cm~ 
menced’ occurring in S. 446 of the Cm- 
- panies Act must, in relation to me wards 
. ‘suit or other legal proceeding’, be under- 

stood in the- English sense as meaning 
the issue of process by the court raer 
than the presentation of the plaint or 
other paper by which a legal proceeding 
is instituted. -` : 


K. Vadivelu v. Official Liq-idator a e J.) 


(1936) 40 . 


[Prs. 4-8] Mad. 313 


In Ammukutti v. Manavikra- 
aoe “(1920) ILR 43 Mad 793 = (AIR 1920 
Mad 709), the question considered was 


. whether a suit instituted against a Re- 


ceiver appointed by the court without ob- 
taining the leave of the court was main- 
tainable and whether leave could -be 
granted subsequent to the institution. A 
Bench of this court held that the omis- 
sion does not affect the jurisdiction of the 
court but is only an illegality which could 
be effectively cured by the plaintiff 
obtaining the sanction during the pen- 
dency of the litigation. That decision, on 
which reliance was placed on behalf of 
the plaintiffs, is not relevant, because, as 
observed by the learned Judges therm- 
selves the sanction contemplated therein 
is not a condition precedent imposed by 
any statutory law like the sanction men- 
tioned in S. 92, C. P. Code or S. 17 of the 
Presidency Towns Insolvency Act, but is 
a sanction imposed by the common law 
to enforce due respect towards courts of ` 
justice. In that view, the learned Judges 
held that the failure to obtain the prior 
leave of the court to: sue the receiver 
would not affect the jurisdiction of the 
court. 


4. What is barred under S. 446 of 
the Companies Act is, among other things, 
the commencement of a suit or other 
legal proceeding against a company in 
liquidation without the leave of the court. 
An almost similar expression is found in 
S. 17 of the Presidency Towns Insolvency 
Act and S. 28 (2) of the Provincial Insol- 
vency Act, imposing a ban on creditors, - 
to whom the insolvent is indebted, from 
commencing any suit or other legal pro- 
ceeding against the property of the’ in- 
solvent in respect of the debt except witn 
the leave of the insolvency court. The 
expression occurring in S. 17 of the Pre- 
sidency Towns Insolvency Act was con- 
strued by the Bombay High Court in In 
Te Dwarakadas Tejbhandas, ILR 40 Bom 
235 = (AIR 1915 Bom 134), as meaning 
that the obtaining of the leave of the 
court is a condition precedent for the in- 
stitution of the suit and that leave can- 
not be granted after the suit is filed. Fol- 
lowing this decision of the Bombay High 
Court, a Bench of this court consisting 
of Odgers and Curgenven, JJ., in Ghouse 
Khan v. Balasubba Rowther, ILR 51 Mad 
833 = (AIR 1927 Mad 925), construed an 
identical expression occurring in S. 28 (2) 
of the Provincial Insolvency Act and held 


‘that the leave is a condition precedent 


for the institution of the suit and cannot 
be granted after the institution so as to 
fake effect retrospectively. 


8. I am unable to share the view 
of Raman Nayar, J. in 1965-1 Com LJ 309 
(Ker), that the word “commenced” occur- 
ring in S. 446 of the Act should be under- 
stood. as meaning the issue of process by 
the court rather than the presentation of 
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the plaint. S. 26 and Order IV, Rule 1 
of Civil Procedure Code lay down as to 
how a suit shall be instituted. According 
to those provisions, a suit shall be insti- 
tuted by presenting a plaint to the court. 
That means the moment the plaint is pre- 
serited, the suit should be deemed to be 
instituted. Institution does not depend 
upon the issue of process. Under S. 52 
of the Transfer of Property Act, during 
. the pendency of a suit relating to any 
right in an immoveable property, the pro- 
perty cannot be transferred or otherwise 
dealt with so as to affect the rights of 
the party to the proceedings. This is 
what is called lis pendens. The explana- 
tión to that section enacts that the pen- 
dency of a suit or proceeding shall be 
deemed to commence from the date of the 
presentation of the plaint or institution 
of the proceeding in a court of compe~ 
tent jurisdiction. Comiraeoument of the 
_|proceeding does not depend upon the 
issue of process so as to attract the bar 
of lis. The words “commence” and “in~ 
stitution” appear to be synonymous. In 
Ponnuswami v. Kaliaperumal, AIR 1929 
Mad 480, it was held that a suit com~ 
mences with the presentation of the 
plaint. The same view was taken by a 
Bench of the Lahore High Court in AIR 
1936 Lah 401, The word ‘commenced’ 
occurring in S. 446 of the Companies Act 
has to be understood. in the light of the 
expression ‘shall be proceeded with’ oc 
curring in the same section. The expres- 
sion ‘shall be proceeded with’ is intended 
.|to cover the case of those suits or other 
legal proceedings which were pending af 
the time of the liquidation proceedings, 
In respect of these proceedings, the Legis- 
lature has enacted that they should nof 
be proceeded with until the leave of tha 
court is obtained, and such proceedings 
shall remain pending till such leave is 
granted. But as regards new suit or pro- 
ceeding to be instituted, the Legislature 
has used the word “commenced” and if 
has enacted that such commencemen? 
shall not be made until the leave of the 
court is granted. To hold that ‘com-= 
mencement’ would take place only after 
the issue of process would mean that if a 
plaint is presented, it could be taken on 
file and kept till the issue of process. To 
hold that such presentation and taking on 
file is not barred under S. 446 would vita 
tually render the provision nugatory, 


9, Section 17 of the Presidency. 


Towns Insolvency Act and S. 28 (2) of the 
Provincial Insolvency Act are restricted 
in their application only to suits or other 
legal proceedings which may be instituted 
by a creditor against the property of the 
insolvent in respect of a debt. But Sec- 
tion 446 of the Companies Act is wide ia 
its terms. and is not restricted to any 
category of suits or any class of plaintifis. 
It is wide enough to cover all suits and 
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other legal proceedings whoever may be 
the plaintiff, Though the Bench decision 
in ILR 51 Mad 833 = (AIR 1927 Mad 925) 
is regarding the scope of S. oe (2) of the 
Provincial Insolvency Act, I respectfully 
feel that the ratio decidendi of the decis 
sion is equally applicable to a considera- 
tion of the question regarding the scope 
of S. 446 of the Companies Act also. The 
words used in both the enactments are 
almost similar except for the difference 
that in the former Act the matter is put 
in the active voice while in the latter it 
is in passive voice. But the object under- 
lying the two provisions is similar. ere~ 
as in the former Act the object is to 
avoid embarrassment and difficulty in the 
administration of the estate of the insol~ 
vent by the Official Receiver in the latter 
Act the object is to avoid embarrassment 
and difficulty in administering the pro . 
perties of the company in liquidation by, 
the Official Liquidator. I do not find any. 
ground to distinguish the Bench decision 
to support the contention urged on behaif 


.of the plaintiff that the court has jurisdic~ 


tion to grant leave with retrospective 
effect, ` 


10. In the instant case, there is no 
difficulty for the plaintiffs to seek the 
leave of the court and institute a fresh 
suit, as there is no question of limitation. 
Moreover, the applicants are not strangers 
to the parties to the liquidation proceed- 
ings; They are the sons and grandsons 
of the directors of the company and it is 
idle on their part to contend that they. 
wWereenot aware of the winding up pro~ 
ceedings when they instituted the suif 
for partition. ` 


11. For all the foregoing reasons, 
I am of the view that leave of this court 
cannot be granted with retrospective 
effect to enable the applicants to prose- 
cute C. S. No. 230 of 1965 which they 
have instituted without obtaining the 
leave ofthe court. The application is 
accordingly dismissed with costs of tha 
Official Liquidator, 
Application dismissed, 
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D. Subramaniam, Petitioner v, The 


rai and another, Respondent S. 
Writ Petn. No. 2517 of 1967, D/- 2-if- 
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_. Estate Duty Act (1953), S. 73 (3) —4 

‘Assessee under liability to pay duty must - 
prove his bona fides as to the permission 
sought to repatriate the assets in a foreign 
country. (Para 1) 


BO/CO/A696/71/55/E 
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. Unless bona fide effort to get the as- 
sets repatriated is shown to have zeen 
made, the assessee cannot escape the Habi- 
lity for paying the duty merely. bec:use 
here exist in that foreign country restric- 
tions on remittance of money. (Para 1) 


T R. Srinivasan, for Petitioner; V. 
Balasubramaniam and Govt, Pleader, for 
Respondents. 


K. VEERASWAMI, C. J.:— There 
was as on the 9th March 1568, due 2 zuri 
of Rs. 37,287-95 as estate duty in Inda ia 
respect of the late T, A. Deivanasaga 
Thevar, Tirunelveli. It appears that the 
duty represented duty on Ceylon meve- 
ables. The petition is now en foc a 
po ou on the ground ‘that in vier of 

S. 73(3) of the Estate Duty Act, the reti- 
tioner cannot be compelled to pay the 
duty out of his Indian: assets. He is one 
of the legal representatives of the late 
assessee. Section 73(3) of the Estate Euty 
Act directs the Controller to treat and 
continue to treat an accountable persa as 
~- not in default in respect of that part of 
the duty on assets outside India until the 
prohibition or restriction of remittance 
fis removed in the foreign country. =ec- 
tions 7, 8 and 22 of the Exchange Con:rol 
Act of Ceylon do show that there is Tes- 
friction on remittance of money from 
Ceylon to this country without the per- 
mission of the Central Bank ‘of Ceylcn. 


But it seems to us that these’ provi- 
sions will not suffice to enable the peti- 
tioner to get the rule. There should be 
bona fide effort on the part of the eti- 
tioner to get repatriation of his Ceylon 
assets to pay the estate duty. One Sian- 
mugha Raja seems to have carried‘on zor- 
respondence with the Controller of Cey- 
lon for the purpose. But so far as the 
petitioner is concerned, he had made no 
effort in that direction. The last letet 
from the Controller of Exchange, Cey~on, 
was dated 16th April 1966, by which the 
Controller, informed the petitioner shat 
in terms of current exchange control pro- 
cedure, Indian assets and income shead 


be first utilised to settle the liability, But - 


this leaves the impression that once the 
petitioner proves that out of Indian as- 
sets, he would not be able to pay the 
duty, the Ceylon authorities might pos- 
sibly be persuaded to release the ex~ 
change. Sections 7, 8 and 22 do not pre- 
vent the Central Bank of Ceylon fom 
. granting permission’ if it is convirced 
that it was necessary. We are not seiis« 
fied in this rae that the petitioner has 
made any e subsequent to Axril 
1966. All that Section 7 of.the Cey-on 
Exchange Control Act says is that no rmey- 
ment to or credit to a person outxda 
Ceylon should be made without the pats 
mission of-the B To similar effect is 
Section 8. Section 22 places . restrictions 
on export from Ceylon of any Ceylon irs 
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rency,-or any foreign currency or Trea- 
sury bills. -That again is a bar which 
can be got over with the permission of 
the Central Bank of Ceylon. 


In the circumstances, therefore, 
merely because there was a restriction in 
the Ceylon Exchange Control Act, the 
petitioner could not entirely rely on it, 
take no action to get the permission of 
that Bank and come to this court asking 
for a rule to prevent the Revenue from 
realising the estate duty. The petitioner 
must show bona fides on his part that in 


. Spite of his effort taken to get the per- 


mission of the Central Bank of Ceylon, 

he could not succeed. But unfortunately 

the materials on record before us oniv 

e that he has not made any such 
ort ` 


‘2. That being the case, we dismiss 
the petition with costs. Counsel’s fee 


Rs. 250. l 
Petition dismissed. 
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K. Ramraj, Petitioner v. Srivillipu- 
thur Co-operative Spinning Mills Ltd., 
Respondent. 

Writ Petns. Nos. 337 and 338 of 1969, 
D/- 21-3-1969. 

Constitution of India, Arts. 226 and 
12 — ‘Other authorities — A Co-opera- 
tive Spinning Mills registered under the 
Madras Co-operative Societies Act (53 of 
1961), not being a statutory body, does 
not come within the expression ‘other 
authorities’ in Art. 12 —- A worker of the 
Mills has no legal right to invoke the writ 
jurisdiction of the Court against the mills 
for contravention of a by-law — Madras 
Co-operative Societies Act (53 of 1961) — 
AIR 1961 Madh Pra 289, Diss. from 
Case law discussed. (Para 11) 


Cases Referred: Chronological Paras 

(1969) ATR 1969 Cal 95 (V 56) = . 
1969 Lab IC 142. Ranjit Kumar vy, 
Union of India 

(1967) ATR 1967 SC 1857 (V 54) = 
1967-3 SCR 377, Electricity Board, 
Rajasthan v. Mohanlal 


{1967) ATR 1967 Mad 182 (V 54) = 
79 Mad LW 713, Chidambaram v. 
Rathna Sarma 

1967) 32 FJR 339 = 80 Mad LW 
616, Ramiah v. State Bank of India 

(1966) 79 Mad LW 711 = 1966-2 
Mad LJ 366, Sadasiva Reddiar v. 
Duraiswami Reddiar 6 

(1964) W. P. No. 782 of 1964 (Mad) 10 

(1964) W. E No. 1009 of 1964 (Mad) AL 

(1962) ATR 1962 SC 1210 (V 49) = 
1962 Supp. (2) SCR 144, Shivendra 
Bahadur v. Nalanda College 


AO/AO/A156/71/BNP/C 


a 
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(1962) ATR 1962 Mad 169 (V 49) = 

1961-2 Mad LJ 279, Lakshmiah 

vy, Sriperumbadur Taluk. Co-op. i 

Marketing Society 6 
(1962) W. P. No. 23 of 1962 (Mad) tO 
(1961) AIR 1961 SC 1506 (V 48) = 

1962-1 SCR 753, Venkateswaran i 

v. R. S. Wadhwani i 1B 
(1961) AIR 1961 Ker 123 (V 48) = 

1960 Ker LJ 651, Arumugham -v, 

Kadalundy Co-op. Urban Bank 
(1961) AIR 1961 Madh Pra 289 (V 48) 

= 1961 Jab LJ 786, Dukhooram 

v. Co-op. Agricultural Association, 

Kawardha : 
(1958) W. P. No. 965 of 1958 (Mad) t0 
(1956) AIR 1956 Trav-Co 19 (V 43) : 

= ILR (1955) Trav-Co 741 (FB), 

Namboodripad v. Cochin Deva- ; 

swom Board 8, 9 
(1954) AIR 1954 Mad 67 (V 41) = 

ILR (1954) Mad 426, University 

of Madras v. Shantha Bai 7 
(1953) 1953-1 All ER 327, R. v. Dis- 

putes Committee of Dental Techni- 


clans 
(1951) W. P. Nos. 317 and 318 of 


1951 (Mad) 
(1924) 1924-1 KB 171 = 93 LJKB 
390, Rex v. Electricity Commrs. 6 


J. K. Kanakaraj, for Petitioners W. 
Ramaswami, for Respondent. 


ORDER :— The Srivilliputtur Co- 
operative Spinning Mills Ltd., hereinafter 
referred to as the mills, is managed by a 
Board of Directors consisting of 15 mem- 
bers, as mentioned in by-law 20 of .the 
mills. Under by-law 20 (15) one repre- 
sentative of the workers of the mills 
elected from among themselves and co- 
opted by the Board of Directors is entitled 
to be a member of the Board of Directors. 
The petitioner, K. Ramraj, employed as 
an oiler in the fly-frame department of 
the mills, was elected by the workers of 
the mills in an election held on 26-12« 
1968, to fill up the vacancy caused by the 
expiry of the term of the prior represen- 
. tative of the workers on 31-12-1968, The 
question of his co-option as a member of 
the Board of Directors, as required in by- 
law 20(15) of the mills, was in agenda 
of the meeting of the Board of Directors 
on 16-1-1969, but the meeting was ad- 
journed after the first two items of the 
agenda were disposed of and before the 
other items of the agenda, including the 
co-option of the petitioner as a member 
of the Board of Directors could be taken 
up for consideration. The adjourned meet~ 
ing took place on 30-1-1969 but the peti- 
tioner was not co-opted as a member of 
the Board of Directors in view of the fact 
that he became disqualified to become a 
member of the Board according to the 
standing orders of the mills by reason of 
his having been punished by a warning 
given to him by the factory manager on 
22-1-1969, The petitioner has come up 
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to this court for the issue of a writ of 
certiorari to quash the proceedings of the 
meeting of the Board of Directors on 30-1- 
1969 and for granting i a writ of 
Mandamus directing the respondent ta 
co-opt him as a ner of the Board of 
Directors of the 


2. The petitioner does not dispute 
the fact that a punishment of warning for 
misconduct would, under the relevant 
standing orders of the mills, disqualify 
him from being a member of the Board 
of Directors. But the case of the peti- 


9 tioner is that he was never warned by the 


management for any misconduct, that the 
action of the Board of Directors in nof 
co-opting him is mala fide, that he has 
been victimised since certain members of 
the Board, and in particular, the ex-chair~ 
man, did not like his entry into the Board, 
that the alleged punishment of warning 
has been got up subsequently and that he 
was served with. the order only on the 
midnight of 30th January 1969. 


3. It is necessary to refer to the 
circumstances under which the petitioner 
was given the punishment of warning. 
The petitioner went on casual leave from 
24-12-1968 to 30-12-1968. On 31-12-1968, 
he sent a telegram from Madras to the 
manager requesting him to extend his 
leave from 31-12-1968 to 4-1-1969 and 

is leave was granted by the factory 
manager. The petitioner’s case is that he 
was taken ill and that he again sent a 
telegram from Vellore requesting for ex~ 
tension of leave from 5-1-1969 to 18-1- 
1969. It should be noted that this tele- 
gram was sent by the petitioner only on 
6-1-1969, though the leave already grant- 
ed to him expired even on 4-1-1969. This 
factory manager passed an order on 6-1- 
1969, refusing the request for leave and 
issued a memo dated 8-1-1969 to the peti- 
tioner about it calling upon him to ex- 
plain as to why disciplinary action should 
not be taken against him and why he 
should not be punished. The petitioner 
was required to submit his explanation 
in two days. The memo was sent by re- 
gistered post to the address given by the 
petitioner to the mills, but it was return- 
ed with a note that the whereabouts of 
the petitioner were not known. The 
memo was subsequently given to the peti- 
tioner in person on 19-1-1969, when he 
returned to duty. The petitioner -sub- 
mitted his explanation on 20-1-1969., The 
factory manager has passed an order on 
the reverse of the memo. According to 
the petitioner, the factory manager orally 
informed him that further action on the 
memo. issued by him had been dropped 
and advised him not to act in the same 
manner in future. The following sen- 
tence in the order of the factory manager 
lends support to the statement of the peti- 
tioner: 
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"The worker should have sent a de- 
tailed letter in continuation of his <ele- 
fram from Vellore which he has fail=d to 
do so. He is instructed that he skould 
rora act like this in future . as it is first 


But there is one other sentence in the 
order, which has been scored out. It is 
as follows: 


“For further action if any edd the 
matter is to be referred to the legal apin- 
ion as he is elected for the workers of the 
mills by the workers and do things ae- 
cordingly.” : 
The factory manager has signed =fter 
writing the above sentence; which has 
been scored out. But below it he ‘had 
added the following sentence and <ezain 
signed the order: 

“The reason given by him for not 
sending a letter is not at all satisfac-ory. 
In the interest of maintaining discirine 
. in the factory he is warned to g_ard 
against such lapses”. 

The fact that the petitioner was served 
with the order of the factory. maneger 
warning him for his misconduct in stay- 
ing away without leave only on the mid- 
night of 30-1-1969, cannot lead to the in- 


ference that it was brought into existance ` 


after the meeting of the Board of Direc- 
tors.on that day. It is clear from the 
minutes of the meeting of the Board ot 
Directors on 30-1-1969 that five of the 
members of the Board of Directors left 
the meeting protesting about the acon 
of the Board in not co-opting the pəti- 
tioner as a member of the Board. In 
their objection letter which has been re- 
corded along with the minutes of the 
meeting, they have stated that the facory 
manager has antedated “the order of the 
puriishment of warning against the rati- 
tioner. This would show that the order 
of the factory manager whether azte- 
dated or not was before the Directorz at 
the time of the meeting on 30-1-1969. It 
follows that it should have come into 2x- 
istence prior to the meeting. Hence the 
contention of the petitioner that the order 
of the factory manager should have keen 
brought into existence after the meeng 
cannot be accepted. It is true the ques- 
tion still remains whether the factory 
manager passed the order on 22-1-1859, 
as it would appear from the order, or caly 
subsequently. I am, however. unable to 
accept the contention of the learned coon- 
sel for the petitioner that the order zan 
take effect only after it was served on the 
petitioner and that the Board of Directors 
could. not take that into consideration at 
the meeting held earlier. In these m- 
quiries by domestic tribunals, the, orzer 
comes: into effect as soon as it is passed, 
If the contention of the petitioner is wal- 
founded, a worker can evade receiving 
the order and contend that it does ' zof 
take effect till he receives it,. It may be 
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that for the purposes of limitation and 
such other matters, the date of service of 
the order on the petitioner may be rele- 
vant. It is clear from the counter of 
the respondent that when the subject of 
the co-option of the petitioner was taken 
for consideration at the meeting on 30-1- 
1969, it was represented by some of the 
Directors that some disciplinary action 
appeared to have been taken against 
petitioner and thereupon the factory 
manager was called and he informed the 
Board about the order of warning passed 
against the petitioner on 22-1-1969. 


4. The learned advocate for the 
petitioner relied on several circumstances 
to show that the order of punishment of 
warning is antedated and that the action 
of.the Board is mala fide. One circum- 
stance is that the petitioner was served 
with the order only on the midnight of 


` 30-1-1969, and I have already referred to 


it. The contention of the learned advo- 
cate for the petitioner is that if really 
the order was passed on 22-1-1969 there 
was no reason. ‘why it was not served on 
him when he was attending the mills on 
prior dates. He relied also on the cor- 
rection made in.the order and urged that 
it should have been done only subse- 
quently and not on 22-1-1969. He refer- 
red to the fact that there is no office note 
in the agenda for the meeting on 30-1- 
1969 and that if really there was a 
punishment of warning against the peti- 
tioner, it would have been mentioned by 
way of an office note in the agenda. But 
the explanation of the respondent is that 
as the meeting held on . 30-1-1969, was 
only an adjourned meeting, no office-note 
was prepared for the several items in 
the agenda. Finally, the learned advocate 
for the: petitioner mentioned that the 
factory manager himself had been remov~ 
ed subsequently from service and that he 
has filed a W.P. No. 427 of 1959 on the 
file of this court, and stated in the aff- 
davit to the petition that he had made 
the alteration in the order subsequently 
at the instance of the Board of Directors. 
It is not, however, possible to rely on affi- 
davits, which have not been filed in these 
proceedings, The learned- advocate for 
the petitioner has also commented on the 
fact that the meeting on 16-1-1969 had 
been adjourned as soon as the first two 
items of business were disposed of and 
when the question of the co-option of the 
petitioner as a member of the Board of 
Directors came up for consideration. But 
the petitioner has not pleaded in his affi- 
davit that the Board was actuated by im- 
proper motives in adjourning the meeting 
on, 16-1-1969. It is true the facts - men- 
tioned above faise a certain amount of 
suspicion that the conduct of the Board 
of Directors in not co-opting the peti 
tioner at its meeting -on 30-1-1969, is nog 
above board. But, on the materials plac- 
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ed before me it is not possible to find 
that the Board of Directors wanted to 
victimise the pétitioner, or that they 
were actuated by any mala fide intention. 
The averment in the affidavit of the 
petitioner i is that he presumes that the ex- 
airman must have apprehended that he 
(petitioner) was likely to act against him 
the election of the Chairman and it is 
only to avoid such a contingency, he ex- 
ercised his influence over the factory 
manager and compelled him fo antedate 
the issue of the order of warning and that 
the factory manager succumbed to the 
influence of the ex-Chairman as charges 
were pending against him. He has also 
alleged in his affidavit that at the instiga- 
tion of certain members of the Board 
and the ex-Chairman in particular, the 
factory manager has struck off the earlier 
order on his ‘explanation and written the 
subsequent order of warning against 
him. In paragraph 8 of the affidavit, he 
has stated that he has been. victimised 
since certain members of the Board, and 
Yn particular, the ex-Chairman, did not 
like his entry into the Board. Thus the 
attack made by- the petitioner is only 
against the ex-Chairman ‘and some of the 
members of the Board and not against the 
Board as such, and 
5. — The learned advocate for the 
petitioner relied on fraud as a ground for 
certiorari and referred to the passage at 
page 683 of Basu’s Commentary on the 
Constitution of India, Vol. ITI, 5th Edn.:— 
“Fraud is regarded as an additional 
ground for certiorari’ from early times. 
Since fraud vitiates the most solemn of 
transactions and a superior court posses- 
ses an inherent jurisdiction to set aside 
orders of inferior courts vitiated by fraud 
and collusion, the superior court ‘would 
issue certiorari in such cases, even where 
a statute precludes judicial review, pro- 
vided the fraud is manifest on the record.” 
There can be no doubt about the said 
principles. But, as already stated, there 
are no sufficient materials to find that 
any fraud was perpetrated in this case. to 
prevent the petitioner from being co-opt- 
ed as a member of the Board of Directors, 
6. The learned advocate for the 
respondent has raised a preliminary ob- 
fection that no writ of certiorari or man- 
damus will lie against the Mills register- 
ed under the Madras Co-operative. So- 
cieties Act 53 of 1961, under Art. 226 of 
the Constitution. He relied on the Bench 
decision of this court in Lakshmiah v. 
Sriperumbudur Taluk Co-op. Marketing 


Society Ltd., 1961-2 Mad LJ 279 = (AIR . 


i962 Mad 169). In that decision, Raja- 
mannar C. J. has referred to the follow- 
ing passage from the judgment of Atkin 
L. J. in Rex. v. Electricity Commrs., 1924- 
1 KB 171, as to the limitation on the 
Dower to issue prerogative writs:-— 
“Wherever any body of persons hav~ 
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ing legal authority to determine ques- 
tions affecting the rights of subjects and 
having the duty to act judicially, act in 
excess of their legal authority they are 
subject to. the controlling jurisdiction of 
the King’s Bench Division exercised in 
these writs.” 
He has also referred to a ws in the 
judgment of Lord Goddard C. 
v, Disputes Committee of ety Techni- 
cians, 1953-1 All ER 327 as to the class 
of bodies to which the prerogative writs 
are issued: 

“The bodies to which in modern times 
the remedies of these prerogative writs 


‘have been applied are all statutory bodies 


on whom Parliament has conferred statu- 
tory powers and duties the exercise of 
which may lead to the detriment of sub- 
jects.” 


Kailasam J., who was a party to’ the 


. above Bench decision has held in Chidam- 


baram v. Rathna Sarma. AIR 1937 Mad 
182 at p. 186, that “after the enactment 
of the Madras Co-operative Societies Act, 
1961, and the framing of the Madras Co- 
operative Societies Rules 1963, the deci- 
sion in 1961-2 Mad LJ 279 = (AIR 196! 
Mad 169) is applicable”. The decision re- 


. lates to violation of statutory rules and 


not merely. to the .bye-laws of the Co- 
operative Society, Alagiriswami, J., 

W. P. 431 of 1968 (Mad) has considered 
the above decision of Kailasam, J., though 
he has mistakenly referred to another de- 
cision of Kailasam J. in Sadasiva Reddiar 
v. Duraiswami Reddiar, (1965) 79 Mad LW 
711 in which a similar question was con- 
sidered instead of 79 Mad LW 718 = (AIR 
1967 Mad 182), and found himself unable 
to agree with it. He has pointed out 
that the question is not whether, as con- 
sidered by Kailasam J., the rules are sta- 
tutory, but whether a writ would lie 
against a co-operative society, which is 
not an ‘other authority’ within the mean- 
ing of that word in Art. 12 of the Con- 
stitution. He relied on the test laid down 
by Basu J. in Ranjit Kumar v. Union of 
India, AIR 1969 Cal 95, that the expres- 
sion ‘other authority’ in Art. 12 of the 
Constitution would apply only where the 
body exercises statutory powers confer- 
red by the State. affecting private indivi- 
duals just as any other State action might 
do. The test is the same as ne one 
enunciated by Lord Goddard ©. al- 
ready referred to. In Ramiah =, State 
Bank of India, (1967) 32 FJR 339. (Mad), 
a Bench of this court has relied on the 
Bench decision in 1961-2 Mad LJ 279 = 
{ATR 1962 Mad 169) already referred to. 


q. In Basu’s Commentary on the 
Constitution of India, 4th Edn. Volume I, 
it is stated at page 122. that, literally, ‘au« 
thority’ means a person or body exercis- 
ing power, or having a legal right to 
command and be obeyed and that in the 
present context, authority means the 
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_ power to make laws, orders, regulations 

and bye-laws,. etc. having the force of 
law, and also the power to enforce them. 
It is pointed out that ‘other authorises’ 
in Art. 12 of the Constitution of Imdia 
refer to authorities other than those of 
local self-Government, who have posver 
to make rules, regulations, ete, haring 
the force of a law, eg. a Bar Coumcit 
constituted under the Indian Bar Ccan- 
cils Act, XXXVIII of 1926, the Cocrin 
Devaswom Board, the Income-tax ' Cm- 
missioner, etc., In Seervai’s ‘Constitutienal 
Law of India’ at page 152, the meaning to 


be given to the words ‘other authori-ies” 


in Art. 12 of the Constitution of Indiz is 
discussed. The learned author has 2x- 
pressed his doubts about the correctness 
of the decision in University of Madras 
v. Shantha Bai, AIR 1954 :Mad 67, hat 
the University did not fall within the de- 
finition of the word “State” in Art. 12 of 
the Constitution and that the words ‘l=-cal 
or other authority’ in Art. 12 of the Con- 
‘stitution ‘must be construed’ ejusdem gene- 
ris with Government or Legislature and 
so construed can only mean authorides 
exercising Governmental functions”. In 
Electricity Board, Rajasthan v. Mohanlal. 
AIR 1967 SC 1857 at p. 1862, the Supreme 
Court has pointed out how. the Eigh 
Courts fell into an error in applying the 
principle of ejusdem generis when inter- 
preting the expression ‘other authorizes’ 
in Art. 12 of the Constitution. “he 
Supreme Court has held that the expres- 
sion ‘other authorities’ is wide enough to 
include within it every authority created 
by a statute and functioning within the 
territory of India, or under the control of 
the Government of India. At page 1362 
of the decision, it is pointed out that ihe 
expression ‘other authorities’ .in Art. 12 
of the Constitution will include all con- 


stitutional or statutory authorities on. 


whom powers are conferred by law znd 
that it is not at all material- that some of 
the powers conferred may be for the para 
pose of carrying on commercial activices, 
It has been held in that decision that 
there are provisions in the Electricity 
Supply Act which clearly show that -he 
powers conferred on the Board include 
power to give directions, the disobedience 
‘of which is punishable as a criminal >f- 
fence and that the Board was clearly an 
authority to which the provisions of 
ai I of the Constitution were appli 
cable. 


8. In the Full Bench decision in 
Namboodripad v. Cochin Devaswom 
Board, AIR 1956 Trav-Co 19 at p. 21, 
it has been held that the Cochin Devas< 
wom Board constituted under the Traven- 
core-Cochin Hindu Religious Institutions 
Act 1950, will come within the ambit of 
‘other authorities’ in Art, 12 of the Con- 
stitution of India. There can be no doabf 
about the actual decision as the Boerd 
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was constituted under the Travancore~ 
Cochin Hindu Religious Institutions Act 
for administering and managing Hindu 
religious institutions. It is pointed out 
in that decision that in its literal sense 
the word ‘authority’ means a ‘body exer- 
cising power’ and in the context of Arti- 
cle 12 that power must be considered a9 
the power to issue rules, by-laws or regu- 
lations having the force of law and that 
the Cochin Devaswom had such powers. 


9. Several provisions of the Mad~« 
ras Co-operative Societies Act, give power 
to the Registrar as defined in the Act to 
approve by-laws and amendment to by- 
laws made by a society, so long as they. 
are not coritrary to the Co-operative So- 
cieties Act or the rules framed there- 
under. It should be noted that a Co- 
operative Society is not constituted under 
an Act, but it is only registered under the 
Madras Co-operative Societies Act, and 
its power to make by-laws are not in the 
nature of laws or statutory rules. Thus 
in Arumugham v. Kadulundy Co-op. 
Urban Bank, AIR 1961 Ker 123 at p. 124 
it is pointed out that a Co-operative Bank 
is not a statutory body, but it is only a 
banking corporation registered under the 
Act, and that the by-laws framed by the 
Bank have no statutory force, merely be~ 
cause the provisions‘of the Act enable 
such by-laws to be framed. It has been 
held in that case that granting that the 
by-laws have been violated, by the bank 
in holding the disciplinary enquiry 
against the petitioner, the petitioner can- 
not avail himself of any remedy under 
Art. 226 of the Constitution of India, It 
is true in Dukhooran v. Co-op. Agricultu- 
ral Association, Kawardha, AIR 1961 
Madh Pra 289 at p. 291 it has been held 
by a single Judge of that High Court that 
a co-operative society registered under the 
Co-operative Societies Act, has power to 
make by-laws and that a Society so re- 
gistered would fall within the meaning of 
“State”.as defined in Art. 12 of the Con- 
stitution of India. In arriving at that 
decision, reliance was placed on the deci- 
sion in AIR 1956 Trav-Co 19 (FB) above 
referred to. For the reasons already men~ 
tioned, it is not possible to accept this 
decision as correct, 


10. In W. P. No. 965 of 1953 (Mad} 
ete, Balakrishna Ayyar, J., had to con- 
sider the nature of by-laws framed by a 
Co-operative Society. He pointed oul 
how the word by-law is used in two diffe 
rent senses and covers two different catee 
gories of provisions, one class. of by-laws 
having the force of statutory laws, while 
the other class of by-laws are of the 
nature of contractual obligations to regu« 
late internal or domestic administration, 
The learned Judge has pointed out thaf 
regulations framed by statutory bodies 
like Municipal Councils or District Boards 
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in relation to matters like the building 
of houses or the erection of factories or 
the conduct of markets or slaughter 
houses would fall under the first cate- 
gory, while regulations framed by com- 
panies or co-operative societies for regu- 
Jating their internal or domestic adminis- 
tration would fall under the second cate- 
gory. He held that the by-laws of the 
Co-operative Societies which he was con- 
sidering were in the nature of private 
agreements between persons forming the 
society, and, that being so, the conduct of 
the Registrar who acted only on behalf 
of the society is not liable to be ques- 
tioned by invoking the writ jurisdiction 
of this court. This decision was followed 
by Veeraswami, J., in W. P. No. 23 of 
1962 (Mad) and by Srinivasan, J., in W. P. 
No. 782 of 1964 (Mad). It has been point- 
ed out in the latter decision that the by- 
law is in the nature of a private agree~ 
ment conferring a third party with cer- 
tain authority and that third party, 
though he may be a public official, was 
not, when he exercised the power under 
the by-law functioning as a public offi- 
- cial. In both these decisions, the attack 
made was against the order of the Regis- 
trar of the Industrial : Co-operatives. ap- 
pointing a fresh Board of Directors for 
the Society in question under the powers 
conferred on him by virtue of the by~ 
laws of the said society. 


11. Reliance was placed on the 
unreported Bench decision of this court 
in W. P. Nos. 317 and 318 of 1951 (Mad) 
in support of the contention that a writ 
can be maintained against a co-operativ? 
society. The Madurai Labour Union. 
which was a member of the Madurai Mills 
Workers Co-operative Stores Ltd., was 
expelled from membership by virtue of 
the amendments of by-laws, the legality 
of which were questioned in the said writ 
petitions. It is clear from the decision 
in that case that reliance- was placed on 
Halsbury’s Laws of England*for contend~ 
ing that a mandamus. will not lie against 
a private corporation. The court ex 
pressed clearly that certiorari will not 
lie in the circumstances and dismissed 
W. P. No. 318 of 1951 which was for the 
issue of a writ of certiorari, but proceed- 
ed to consider whether a writ of manda- 
mus could be issùed in spite of the peti- 
tioner having an alternative remedy by 
way of suit. In the penultimate para- 
graph of that judgment, the question 
whether a writ of Mandamus can issue 
against a body like a co-operative society, 
which is not a public body, has been rais- 
ed and considered. I¢ is clear from the 
discussion in that judgment that though 
a writ of Mandamus could be issued even 
against an ordinary company, it could 
only be to enforce the performance of a 
statutory duty, Srinivasan J. has consider~ 
ed the above decision in W. P. No. 1009 


A.I R. 


of 1964 (Mad), where an employee of a 
Co-operative Fire and General Insurance 
Society Ltd.. came forward with a peti- 
tion for the issue of a writ of Mandamus 
directing the respondent-Society to for- 
bear from continuing to enquire into the 
charges against him. The learned Judge 
observed that “though this decision fur- 
nishes a measure of support to the con- 
tention of the petitioner that is only for 
the reason that a co-operative society was 
concerned in that case; it does not lay 
down that in all cases whatever may be 
the ‘nature of the dispute, a writ can issue 
against a Co-operative society.” The writ 
petition was dismissed on the ground tha‘ 
the society in that case as the employer 
was not discharging a public duty, or any 
quasi-judicial function. ‘In Shivendra 
Bahadur v. Nalanda College, AIR 1962 SC 
1210 it was held that in order that 2 
mandamus may issue to compel the gov- 
erning body of a college to do something, 
it must be shown that the, statutes framed 
by the University under Section 20 of the 
University of Bihar Act impose a legal 
duty and.the petitioner has a legal right 
under the statute to enforce its perform- 
ance. Thus,- unless the petitioner can 
show that he has any right by virtue of 
the Co-operative Societies Act, or the 
statutory rules framed thereunder, whicn 
impose a corresponding legal duty on the 
society, he can have no right to move this 
court for a writ of mandamus,. The learn- 
ed adovcate for the respondent urged that 
the petitioner is not without a remedy as 
Section 73 of the Co-operative Societies 
Act makes provision for settlement of dis- 
putes like the present one. By virtue of 
5. 73(1) (c) of the Act, if any dispute touch- 
ing the constitution of the Committee 
arises between the society or its com- 
mittee and any officer or a servant of ‘the 


Society it could be referred to the Regis- 


trar for settlement. It is not disputed that 
there is a dispute touching the constitu- 
tion of the committee as the petitioner 
claims that he ought to have been co- 
opted as the worker’s representative of the 
Board. The contention of the learned 
adovcate for the petitioner is that till the 
petitioner is co-opted as a member of the 
Board of Directors, he cannot claim to be 
an officer of the Committee, as defined in 
Section 2 (8) of the Act. But it.is the 
ease of the petitioner himself that a re- 
presentative of the workers should be co- 
opted by the Board of Directors, so long as 
there is no disqualification and that the 
disqualification alleged against him is 
false. There can, therefore, be no difti- 
culty in considering the petitioner as an 
‘officer’ within the meaning of Section 2 
(8) of the Act. In any event, it cannot be 
denied that the petitioner is a servant of 
the Society and that there is a dispute 
between him and the Society as regards 
his right to be co-opted as a member of 
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the Board of Directors. It is- pointed out 
in Venkateswara v. R, S. Wadhwani. AIR 
1961 SC 1506, that the rule that the party, 
who applied for the issue ofa high 
prerogative writ should, before he ap- 
proaches the court have exhausted cther 
remedies open to him. under the law, is 
not one which bars the jurisdiction of 
the High Court to entertain the petcion 
or to deal with it, but is rather a rule 
which courts have laid down for the exer- 
cise of their discretion. But, in this zase, 
there is no question of my exercising the 
discretion in the matter, when the zeti- 
tioner could not invoke the writ jurisdic- 
tion of the court against the mills rags- 
me under the Co-operative _Soci=ties 
ct. ; 

12. For the foregoing reasons, the 
writ petitions. are liable to be dism‘ssed 
and they are hereby dismissed. In the 
circumstances. of the case, I -make no 


order as to costs. 
: 3 - Petitions dismissed: 
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Arumugham Chettiar, Appellart v, 
Sadasivam Pillai and others, ee 


A. A. A. O. No. 27 of 1967, D/- 12- 
1970 against order of Dist. J., ae 
kumari at Nagarcoil, D/- 17-1- 1967. 

Contract Act (1872), S. 128 — St-ety. 
becomes liable to pay entire amount im- 
mediately after passing of decree and it is 
not deferred until creditor exhausts his 
remedies oo principal debtor.* (X- 
Ref.— Civil P. (1908), S. 145). AIR 
1969 SC 297, Followed, (1965) 2 Mad LJ 
502, Not followed. (Para 3) 

In the absence of some special ecuity 
the surety has no right to restraim an 
action against him by the creditor. or the 
ground that the principal is solvert or 
that the creditor may have relief agsinst 
the principal in some «. other proceedings, 
Before payment of decretal amount, the 
surety has no right to dictate terns to 


the creditor and ask him to pursue _his- 


remedies against wg principal in the rst 
instance, (Para 3) 
Cases Referred: „Chronological. Faras 
(1969) AIR 1969 SC 297 (V 56) = 
1969-1 SCA 269, Bank of Bihar v. 
Damodar Prasad i 
(1965) 1965-2 Mad LJ 502, 
niwasan.v. Subramanian 
(1802) 31 ER 1272 = 6 Ves Jun T14,- 
Wright v. Simpson . 
T. Martin, -for Appellant; V. s. Rema- 
krishnan, for Respondents. 
JUDGMENT :— The third defendant 
in O. S. No. 629 of 1964 on the file of the 
District Munsif’s Court, Nagarcoil, is the 
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Sree- 
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appellant herein. There was a decree in 
the suit on 31-3-1965 for a sum of 
Rs. 2700 on the basis of a promissory note 
executed by the first defendant in res- 
pect of which the second and third de- 
fendants were sureties, In execution of 
the decree in E, P. No, 411 of 1965, the 
appellant’s properties were attached on 
30-6-1965. The appellant contended be- 
fore the courts below that the decree had 
made it clear that his liability was only 
as a surety and not as‘a principal debtor.~ 
and that the execution could be levied 
against only after exhausting the 
remedies against the first defendant who 
is shown as the principal debtor in the 
decree. Both the courts below overruled 
the objection raised by the appellant and 
allowed the execution to proceed, They 
had taken the view that as the liabilitv 
cî the sureties is co-extensive with that 
of the principal debtor, it was not neces- 
sary for a creditor to exhaust: his. reme- 

dies against the principal debtor before 
he proceeds against the sureties. 


2. In this appeal, the learned 
counsel for the appellant. brings to my 
notice a decision of this court in Sree- 
nivasan v. Subramaniam, 1965-2 Mad LJ 
502, wherein Anantanarayanan O. C. J. 
has observed as follows: 


“But it is equally clear that, strictly 
in law, with reference to a decree on the 
negotiable instrument as such, the maker 
alone would be liable. The present de- 
cree therefore really falls into two parts, 
first a decree on the instrument against 
the maker (first defendant), and the second, 
a separate decree ‘on the debt against 

e guarantor, I therefore, direct allow- 
ing the revision to this limited exteni, 
that it now be incorporated as part of 
the decree that the decree should be exe- 
cuted against the maker (first defendant) 
for the suit claim, and that, only if that 
execution fails, should further execution 


-proceed against the second defendant, as 


guarantor.” 


The view taken in that case was that 
where the decree is against two persons, 
one as principal debtor, and the other as 
guarantor, the decree must be treated as 
two separate decrees and that the plain- 
tiff in execution of such decree has first 
to proceed against the principal ee 
and only if that execution fails, the de- 
cree can be executed ea the guaran- 
Or, ` 


3. But it is: seen that a recent 
judgment of the Supreme Court in Bank 
of Bihar v. Damodar Prasad, AIR 1969 
SC 297 has put an end to the controversy 
in the matter. The Supreme Court has 
while dealing with a similar question, 
held that under Section 128 of the Con- 
tract Act, save as provided in the con- 
tract, the liability of the surety is co- 


_ extensive with that of the principal deb- 
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to pay the entire amount - immediately 
on the passing of the decree and: that it 
is not deferred until the creditor exhausts 
his remedies against the principal debtor. 
The learned Judges. have also quoted 
with approyal a passage from the obser- 
vations of Lord Elden in Wright v. Simp- 
son, (1802) 31 ER 1272 at p. 1282— ; 
“But the surety is .a. guarantee; and 
it is his business to sée whether the prin- 
“cipal pays and not that of creditor”. ; 
As laid down: by the Supreme: Court, 
the absence of some special equity E 
surety has no right to restrain an action 
against him. by the creditor on the ground 
that the principal.is solvent or that the 
creditor may. have relief against the prin- 
cipal in some other proceedings and that 
before payment, the surety has no ‘right 
to dictate terms ‘to the creditor and ask 
him to pursue his: remedies against the 
principal. in the first instance. In view 
of the said categorical pronouncement of 
the Supreme Court, it is not possible to 
accept the contention of the learned coun- 
sel: for the appellant 
holder in ‘this case has to proceed against 
the first defendant, - the principal debtor 


at the. first instance. I therefore accept 
dismiss’ 


the views of the courts below and 
the appeal, There will, however, be no 
order as to costs. No leave, ' 

aoea dismissed. 
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ALAGIRISWAMI, Je, 
` Prof. A. ' Sankaranarayanan, Petition- 
er v. University of Madras by Vice-Chan- 
cellor and another, Respondents. 


Writ Petn. No. 599 of 1967, Di- 15-1 
69. 


: "Education — Madras -University . Act 
(7 of 1923) (as amended in- 1966), 

and 29 — Power to. 
Nature of — Chapter 19 and S. 11 of the 
Statutes are valid, their ioo eva 
notwithstanding, `- 


The power of the Senate i Secs 
tions 16 and 29 which is - similar to the 
rule-making power of an executive: under 
any: Act is not legislative but-one of sub- 
ordinate legislation conferred for working 
out details and carrying- the 
into operation. 
ting to (1879) 5 Ind App 178 (PC), Fol- 
lowed; AIR. 1918 Mad 763, - Explained; 
ar Laws of England, _ 3rd Edn; 
Vol. 13, 708, para: 1442, Distinguished; 
(1869) 4 Ch ‘App 735 & AIR 1954 SC 569 
& Craies on Statute. Law, 6th Edn., p: 
386, Referred. _ (Paras 9 and 12) 


Power to legislate retrospectively: can 
even be implied. The pone under the 


IN/KN/E214/70/JRMIB . 


A. Sankaranarayanan v. Madras University. 
tor,.that the surety thus becomes liable ` 


that the decree<~ 


Ss. 16° 
frame Statutes —' 


enactment: 
AIR 1951 SC 332 refer~. 


ALR - 
Act prior to'the amendment and the in- 
tention behind the amendment being 
clear even if the. substitution of the pre~ 
amendment Chapter. 19 and S. 10 of the 
Statutes by the new:Chapter 19 and S. 12 
is in the‘nature of _ retrospective sub~. 
ordinate legislation, it is’ impliedly per- 
mitted by the Amending Act.. Craies on. 
Statute Law 6th Edn.. P. 391,. Followed, - 
‘(Para 15} 
The main purpose of ‘the ‘register of 
registered graduates is to constitute an 
electorate’: to- choose- Senate members. | 
After the amendment, a gradnate-not re~, 
siding in the area ‘of ‘the University loses - 
the right of his name being in the- regis- 
ter as well as the tight to contest 'Senate 
election. Yet as the new Chapter 19 and 
S. 11 only carry.. into effect the express 
fintention. of the legislature under Ss.. 54-4 
and 56.of the Amending. Act to make a. 
complete change they are valid. 1961 AC 
901, Distinguished. (Paras 14-and 16) 
Cases Referred: Chronological Paras 
(1961) 1961 AC 901 = 1961-3 WLR 
39, Dees of Public Works v, _ 
Ho Po Sang . : ia 
(1954) AIR 1954 ‘sc 569 (V 40) = 
(1955) 1 SCR 290, Rajnarain Singh 
. Ve The Cismaan, Patna i 


tration Commi 
(1951) “ATR: 1951 “Sc 332. (V 38) = 
-1951. SCR 147, In.re The Delhi 
Laws Act, 12 
(1918) AIR “918 "vind: 763 (V: 5) = 
„ILR 40 Mad 125, In, ‘the para of ° 
a Pia Natesan and’ K. B. Rama- — 


s “£3. 


g 

uso 1896 AC 240 = 65. LJPC 16, 

-Reynalds.v. Att. Gen. for Nova eae 

` Scotia 15 
(1890). 15 AC 384 = BO LJPC €8, a 

-Main v. Stark 15 
(1879) 5 Ind App: 178 '= -ILR 4 Cel i 

172 (PC), The Queén v, Burah ; 42 
11869) 4: Ch'App. 735, Pardo v pige 

- gham ` : ‘ 1, 15 


- G Hereswaria: for Petitioner: V. K 
Tiruvenkatachari for C. N. Chengal- 
varayan. (for No. 1) and Govt. Pleader 
(for No: -2), for Respondents. 

ORDER :— Till 1966 the Madras Uni 
versity had jurisdiction over the whole 
of the State of Madras. In that year the 
University of Madurai came into exist- 
ence with jurisdiction over the Districts 
óf Madurai, arctan EA ‘Tirunel- 
veli and Kanya I.shall hereafter 
refer to this area as athe Madumi. Univer~ 
sity area ànd. the rest as-the Madras Unl« 
versity area, Consequent on the exclu- 
sion of a portion of the area which was 
formerly within .the jurisdiction of the 
Madras- Vee certain amendments 
were made. in the Madras University Act, 
Jt is the consequence - of those amend~ 
ments that has. aia -rise to this T 
Petten.: 


£ gare sy 4) 
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2 Under Section 16 of the Medras 
University Act; 1923 the Senate, which is 
the supreme governing ‘body, has pcwer 
fo make statutes and amend or repea_ the 
same. Under Section 29 of the Act the 
statutes‘ may provide among. other mat- 
` fers for the maintenance of a register of 

registered Graduates, “Registered: Gra- 
duates” had been originally defined under 
Clause (h) of Section 2.as Graduates re- 
pistered under the Act or the Indian Uni- 
versities Act, 1904. This Clause was am- 
endéd in 1966 to read, “Registered Gra- 
duate” means a Graduate registered tnder 
this Act. In pursuance of this power, 
the Senate had made a number of sta- 
tutes. 

” Chapter 19 of those statutes żeajs 
with elections to the authorities of the 
University. Part C of that Chapter Žeais 
with elections conducted by the Univer- 
sity and’ Section 10 (1) of that part pro- 
‘vides that the syndicate shall maintain a 
Register in which any Graduate ‘of the 
University who became eligible for 2 de- 
gree in any Faculty shall be entitled to 
have his name entered and retained sub- 
fect to certain provisions and it also pro- 
vides’ that the Graduate concerned shali 
apply in the prescribed ` form to the Re- 
gistrar and pay a. consolidated fe2 of 
rupees five, which will entitle hine to 

- have his name entered and retained in 
the register for life. After the passing 
of the Madras University Amendment Aci, 
41966, consequent on’ the constitutior. of 
the Madurai. University, the whot= of 
Chapter 19 above referred to was substi- 
tuted by a néw Chapter and a new Sec- 
ticon 11. took the place of. the old See 10. 


. 3.- It provides that the Registrar 
shall maintain a register on which any 
Graduate of any ay Universizy in 
the territory of India who has-been a 
Graduate for at least three years and of 
any University in the territory of India 
shall be entitled to have his name enter- 
ed and retained for a period of five y2ars, 

. subject to the condition that in ether 

case he has been ordinarily resident i- the 

Madras University area. Sub-rule () of 

that rule provides that a Graduate æek- 

ing enrolment should be ordinarily resi- 
dent within the University area, Le, 
within the State of Madras except the 

Districts of Madurai, Ramanathapuram, 

Tirunelveli and Kanyakumari, It wl be 

noticed that while formerly only Gradu- 

ates of’ the.. Madras University -were 
entitled to have their names enterec in 
the register of - Graduates. “and to save 
their names retained’ in that register for 
life, the new rule provides that any 3ra~ 
duate of any, University can apply for 
and be. included in the Register of Gadu- 


ates but that will be only for five years 


at atime. Even. this is on, to the 
condition that they . must reside within 
the Madras - ‘University . area, In ‘the Drea 
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vious rule there was no. requirement that 
a Madras University- Graduate should ne- 
cessarily be a ‘resident -in the - Madras 
University area in order to enable him 
to be included in the register of Gradu- 
ates of the Madras University. ` 


4... The petitioner is the Principal 
and Professor of Mathematics of a Tuto- 
rial College at Madurai.’ He is a Gradu- 
ate of the Madras University. He was 
elected as a member of the Senate by the 
Registered Graduates in the election held 
in 1964. The period of a member of the 
Senate so elected is normally three years. 
He alleges that he wanted to stand. for 
the ‘fresh election to the Senate and was 
told that his name was not in the electoral 
roll and he could not, therefore, stand for 
the election for the, "Membership of the 
Senate. He has, therefore, filed this Writ 
petition for a Writ of Mandamus directing 
the Madras University to forbear from 
removing his name from the register of 
Graduates in the Madras. University or in 
the alternative to restore the same in the 
register of Graduates. 


5. . _ The main, if not the sole func- 
tion of the register of Graduates is to 
constitute an electorate for the purpose 
of electing a proportion of the members 
of the Senate of the University. The peti- 
tioner’s contention is that by the latest 
amendment e its statutes by the Madras 
University. he has been deprived of his 
right to pantinie on the register of gra- 
duates of the Madras University. for life 
as also of his right to stand for election 
as a member of the Senate of the Madras 
University. It must be mentioned that 
in the Madurai University Act a provision 
was made similar to that introduced in 
the Madras University Act by the Madras 
University Amendment Act, 1966. pro- 
viding for a register of graduates consist- 
ing of graduates of any University who 
may be resident within the Madurai Uni- 
versity area. If the. contentions of the 
petitioner that his name should be conti- 

nued on the register of graduates of the 
Madras University were to be accepted, 
it would mean that he would be entitled 
to have his name included in the register 
of graduates and to stand for election to 
the Senate from the registered graduates 
constituency -of both Universities. . 


. On the other hand the graduates who 
may be resident in the Madras University 
area would not be entitled to have their 
names included in the register of gradu- 
ates of the Madurai University or to stand 
for election to the Senate of the Madu- 
rai University. Of „course, if the rele~ 
vant statutory provisions produce such a 
result, they would have to be given effect 
to notwithstanding that it may confer an 
extra advantage on persons whose names 
were found in the old register of gradu- 
ates of the Madras University,. 2 
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6. The argument on behalf of the 
petitioner is as follows:- Under old Sec- 
tion 10 of Chapter 19 of the statutes əf 
Madras University, the petitioner was 
entitled to have his name in the register 
of graduates of the Madras University 
for life. The new Section 11 (which 
corresponds to the old Section 10) takes 
away his vested right of having his name 
continued în that register and also his 
right to stand for elections to the Madras 
University. This amounts to High alee 
tive legislation. The power of the Senate 
of the Madras University under Section 16 


‘read with Section 29 of the Madras Uni-. 


versity Act to’ make statutes is a power 
of subordinate’ legislation.. No subordi- 
nate-legislation can have retrospective 
effect unless the statutory power under 
which such’ subordinate legislation is 
framed. specifically enables retrospective 
effect being given to the subordinate 
legislation, There is no such power spe- 
cifically found either in Section 16 or in 
Section 29 enabling a statutes being 
given retrospective effec 

Therefore, it should te held ‘that not- 
withstanding the provisions of new Chap- 
ter 19 of the statutes of the Madras Uni- 
versity, the old register of graduates of 
the Madras University should be held to 
continue and the petitioner’s name also 
should be held to _ continue on that 
register. ; 

7. ` This nator sla is sought to be 
‘supported by'a reference: to Craies on 
Statute Law, 6th Edition, p. 386 where 
the following passage occurs: ' 


“A statute is to be deemed to be re- 
trospective, which takes away or impairs 


any vested right acquired under existing ` 


laws, or creates a new obligation, or im- 
poses a new duty, or attaches a new dis- 
ability in respect to. transactions or consi- 
derations already past.” `. 

At page 387 is found a reference to 
the Judgment in Pardo v. Bingham, (1869) 
4 Ch App 735 at p. 739 where it is stated 
that the general rule of law undoubtedly 
being, that except there be a clear indica- 
tion either from the subject-matter or 
from the wording of a statute, the sta- 
tute is not to receive 
construction, 


8. ie In answer to this contention © 
appearing | 


Mr. V. K. Thiruvenkatachari 
for the Madras University contends that 
the power granted to the Senate of -the 
Madras University ‘to frame statutes 
under Sections 16 and 29 of the Madras 
University Act is general that it is not 
subject to any conditions, that the legis- 
lature has given complete discretion to 
the Senate in respect of the framing of 
statutes and that it was open to the 
Senate to lay down -any -standard or 
criteria for the inclusion of any: graduate 
or éxclusion of any graduate from the 
register of graduates of the Madras Uni- 
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versity, and that the Senate which con~ 
ferred such rights on the graduates, whose 
names it placed on its register of gradu- 
ates could by the same token take away. 
their names from the register and there 
is nothing tc prevent it from doing so, 


9. In In the matter of G. A. Nate- 
san and K. B. Ramanathan, ILR 40 Mad 
125 at p. 1388 = (AIR 1918 Mad 763 at 
p. 767) a Bench of this Court in relation 
to this very University stated the posi- 
tion with regard to the general scheme 
of the Act in the following terms: 

“The general scheme of the Act and 
the regulations to be framed would ap- 


pear to be this, that the Senate should be 


the legislative and the Syndicate the exe- 
cutive Government of the University, the 
powers of the Senate being subject, 
certain matters, to the control of, the 
Government, that the Senate should pass 
general rules in the form of regulations 
under Section 25 of the Act of 1904 and 
that the, Syndicate should deal with the 
administration of specific matters and the 
application of the. regulations to ` them. 
It is, I think, further clearly involved 
that the Syndicate should exercise its 
functions subject to and in conformity 
with the regulations and from that I 
think too it necessarily follows that a pro- 
ceeding of the Syndicate which is con< 
trary to the regulations would be invalid, 
and that.the Syndicate cannot adopt 
measures or pass resolutions, or whatever 
else they may be termed, which would 
be in conflict with or effect a modification 
of the existing regulations or bring about 
a result, such as by the Act is reserved 
to the Senate to effect by the passing of 
a regulation. This, as I say, seems to be 
a clear deduction oo the enka scheme 
of the Act.” 


Emphasis is placed on this ‘statement 
of law wherein the Senate is referred. to 
as the legislative Government of the 
University and it is contended that there 
are no restrictions on the powers of this 
legislature, that the action of the Senate 
in substituting a new Chapter. 19 in place 
of old Chapter 19 and a new Section 11 
in place of the old Section 10 is merely 
the exercise by the University of this 
legislative power upon which there are 
no restrictions and in making the substi- 
tution above referred to the Senate was’ 
only exercising its legislative power and 
the right to continue on the register. of 
graduates for life which was conferred 
on any graduate by the legislature ‘of the 
University could be. taken away by that 
very legislature and’ such exercise of 
power cannot be questioned on the ground 
that it is subordinate legislation which 
has been given retrospective effect. 


I am afraid this argument cannot be 
accepted, While the Senate may be the 
i aaa of the University it is pet a 
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Jegislature as normally understood and 
its powers are strictly limited by what 
îs conferred on it by the statute. I con- 
sider that the power of the Senate ci the 
Madras University. to frame . stetutes 
under Sections 16 and 29 of the Ac: is 
analogous to the rule-making power con- 
ferred.on the executive in various slatu- 
tes to frame rules and regulations in 
furtherance of the objects of the stetutes 
under. which they. are framed, Such 
power to make rules and regulation: is 
quite often given under. specific - keads. 
But sometimes it. is generally siven 
without referring in particular ta any 
of the purposes for which such rules and 
regulations may. be framed. But that 
does not mean that in framing such rules 
and regulations retrospective effect can 
be given. I find it difficult to accept the 
argument that no retrospective effec: has 
been given in this case or that the Senate 
was simply exercising legislative pæwer. 
Under the old statutes of the Madras 
University, the registered graduates had 
the right to have their names continued 
in the register of graduates for life and, 
therefore, to stand for the elections. of 
the University. There is no doubt that 
that right has been taken away by the new 
statutes. 

“In framing the statutes, the Senate 
of the Madras University is only exercis- 
ing the powers of m subordinate 
legislation and if the support - fo: the 
validity of. the new statutes is to be 
found only in the argument thai the 
Senate is the legislature of the Univer- 
sity and its.powers are unlimited and 
that it can take away the rizhts 
which it conferred by another legisl=tive 
enactment subsequently the Madras Jni- 
versity is bound to. fail. 


10. © Mr. Thiruvenkatachari rafer- - 


‘red to Halsbury’s Laws of England, Third 
Edition, ‚Vol. 13, page 708, para 1442 and 
page: 714, para 1452. The statement of 
law in para 1442 is as follows: 


“The constitution, functions, and 
privileges of Universities are governed by 
the terms of their instruments of founda~- 
tion, or by Acts of Parliament. In. so 
far as there can be said to be any gezeral 
law relating to Universities or their Zol- 
leges, it belongs, strictly speaking either 
to the law of corporations or to that of 
charities, .The statutes and instrurcents 
of foundation relating to individual Jni- 
versities do in fact, however, resul in 
producing characteristics capable to zome 
extent of classification, 


A University usually consists æ a 
Chancellor, a body. of graduates, and stu- 
dents, Its Government is usually pro- 
vided for by the creation of a councl or 
senate, which acts as the executive and 
has an initiative in such legislation a= the 
university is empowered. to: carry out, 
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sometimes subject to the Queen in Coun- 
cil sometimes with the further assent 
of PETTA " 


In the latter paragraph it is stated 
“the legislative body -of the University of 
Cambridge is the senate. The Council of 
the Senate offers to the senate proposals 
for confirmation or rejection.” I do not 
think that these two statements of law 
in.Halsbury’s Laws of England can help 
the respondent. I Have already dealt 
with the argument that the Senate should 
be deemed to be the legislative body of 
the University. Even in regard to the 
statement of law found in paragraph 1442 
referred to above. Mr. Thiruvenkatachari 
was not able to point out any case where 
a corporation was ‘held capable of making 
subordinate legislations of a retrospective 
character. 


11. From this point of view his 
reference to Schedule VII, List II, Entry 
32 of the Constitution of India, which 
clubs Universities and Corporations to- 
gether cannot be of much help. I asked 
Mr. Thiruvenkatachari as well as the 
learned Government Pleader, who was 
appearing in support of the stand taken 
by the University, to point out any case 
where ‘an authority ‘making subordinate 
legislation in pursuance of an authority 
conferred on it by a ‘statute was held en- 
titled to give retrospective effect to such 
subordinate legislation in the absence of 
a specific power in the statute itself ta do 
so. They -were not able to point out any. 


such instances, 


- .12. . Mr. Thiruvenkatachari refer- 
red. to the decision of the Supreme Court 
in In re The Delhi Laws Act, 1912, 1951 
SCR 747 = (AIR 1951 SC. 332) where at 
pages 766 and 767, the Supreme Court 
dealt with the argument that the doctrine - 


delegate potestas non potest delegare can- 


not apply to actions of legislatures and 
if these legislatures delegate powers to 
some other authority to make rules or 
regulations or authorise the executive 
Government to enforce laws made by 
them or other legislatures wholly or in 
part and with or without restrictions or 
modifications, the legislatures are perfect- 
ly competent to do so. The learned Judges 
went .on: 


f ‘When a Iegislative body passes an 
Act.it has exercised its legislative func- 
tion. The essentials of such function are 
the determination of the legislative policy 
and its formulation as a rule of conduct. 
These essentials are the characteristics 
of a legislature by itself. It has nothing 
to do with the. principle of division of 
powers. found in the Constitution of the 
Those essen- 
tials are preserved when the legislature 
specifies the basic conclusions of fact, 
upon ascertainment of which, from rele~ 
vant data, by a designated administrative 
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agency, it ordains that its statutory com- 
‘mand is to be effective. . The legislature 
having thus made its laws, it is clear that 
every detail for working it out and for 
carrying the enactments into operation 
and effect may be done -by the legisla- 
ture or may be left to another, subordi- 
nate agency or to some executive officer. 
While this also is sometimes described as 
a delegation ‘of legislative. powers, in 
essence it is. different from delegation of 
legislative power which means a deter- 
mination of the legislative policy and 
- formulation of the same as a.rule of con- 
duct. I find that the word ‘delegation’ is 
quite often -used without - bearing this 
fundamental distinction. in mind. While 
the so-called: delegation, which empowers 
the making of rules and regulations, has 
‘been recognised as ancillary to the power 
to define legislative policy. and’ formulate 
the rule of conduct the important ques- 
tion raised by the Attorney-General is in 
respect of the right of the legislature to 
delegate the | legislative functions strictly 
so-called.” 

Again at page 770 after- ‘teferring to the 
ease of The Queen v. Bura, (1879) 5 Ind 
App 178 (PC) their Lordships quoted from 
the Judgment of Markby,.J, in that Judg- 
ment which was to the following effect... 


“The- Indian Legislature has powers 
expressly limited by. the Act of the Im- 
perial Parliament which created it, and it 
can of course do nothing- beyond ‘the 
limits ‘which. circumscribe these powers, 
But when acting within those: limits, :it ig 
not in any sense an agent or delegate of 
the Imperial Parliament, but has:and was 
Intended to have plenary powers of legis« 
fation as large and of the.. same nature 
as those of Parliament itself....:ccesesoeee 
- If what has been done is legislation; with 


in the general scope of the affirmativa 
words which give the power, and if it vio~ 
Jates no express condition or restriction 
by which that power is limited.......... sence 


it is not for any court of justice to ins- 


quire further, or to enlarge constructive 
ly those conditions and restrictions.” 


As I already pointed out while tha 
Senate may be the legislature of the 
University, it is in no sense a legislature 
as ordinarily understood and it was not 
exercising legislative power in making 
the statutes but was only exercising the 
power of subordinate legislation which is 
referred to by their Lordships of the 
Supreme Court in the | extract quoted 
earlier, wherein their Lordships. - pointed 
out that the’ legislature having made its 
laws, it is clear that ‘every detail for 
working it out and for carrying the enact» 
ments into operation and effect may be 


done by the legislature or may be left to 


another subordinate agency or to. some 
executive officer, It is in that sense the 
detail for working it out has been left 
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to the subordinate agency. that agency in| 
this.case being Senate, 

13. Mr. Thiruvenkatachari refer- 
red to the decision of the Supreme Court 
in Rajnarain Singh v. The Chairman, 
Patna Administration Dommittee. Patna, 
(1955): 1: SCR 290 = (AIR 1954 .SC 569} 
where at page 298, Bose, J., set out with- ' 
in a short compass the ‘conclusions of the 
Supreme Court in the earlier cases but 

‘does not in any way add to the 
strength of the arguments already notic- 
ed. Thus; the contention ‘of Mr. Thiru< 
venkatachari that the Senate of the Mad- 
ras University is a legislature..and - that 
within the scope of its legislative: power, 
it: was competent to pass such legislation 


_as.it chose and, therefore, even though the - 
‘new statutes ‘framed by it might be re- 


trospective in effect, it could be upheld, 
has to be rejected. ` 

-v 14,°°. Mr, Thirtivenkatachari then 
contended: that the right’ of the petitioner 
to have his name continued onthe regis- 
ter of graduates of the Madras University 
was-not a right which had been’ taken 
away:by the new statutes. He referred to 
the decision in Director of Publie Works 
v. Ho Po Sang, 1961 AC 901 where. the 
Privy: Council held-that.in the case .be~ 


‘fore them the aggrieved party cannot be 


said to have a right under the repealed 
ordinance and. he had no more than a 
hope that a certificate would be given, 
The present case cannot be. equated to 
that case because the petitioner had his 
name.in the register of graduates and if 
elections were- held as they. were bound 
to be held once in three years, he had-a 
Tight to stand for election. The main 
purpose, if not the. only purpose, as al~ 
ready indicated of.the preparation’ of the 
register of graduates is to constitute an 
electorate which will elect-a certain num-~ 
ber of members to’ the Senate. There- 
fore, the petitioner. did have a right 
which was taken away by the impugned 
statute, 

15. I consider, however, that the 
validity of the new Chapter 19 and new 
statute 11 in- that Chapter could be. up- 


held on another ground. A power to 


frame laws retrospectively neéd not ne-| - 
cessarily be express. It could even be 
implied. In Craies on Statute Law, 6th 


Edition at page 391 it is pointed out: 


“Tf it is a necessary implication from 
the language employed that the legisla- 


‘ture intended a particular section to have 


a retrospective operation, the Courts. will 
give it such an operation, . “Baron Parke,” 
said Lord Hatherley in (1869) 4 Ch App 
735 at p: 740 did not consider it an in- 


-variable rule that a statute could not be 


retrospective unless so expressed in. the 
very terms. of the section which had to 
be construed, and said. that the question 
iri each case was whether the legislature 
had sufficientty expressed that intention, 
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In fact, we must look to the general 
scope and purview of the statute, end at 
‘the remedy. sought. to be ` applied, and 
consider what was 
the law. and what. it was that the lezisla- 
ture contemplated.” .......seccsees We 
Stark, (1890) 15 AC 384 at p. 388 Lord 
Selborne said: “Their Lordships, of. course, 
do not say that there might not be zome- 
thing in the context of an Act of Farlia- 
ment, or to be collected from its langu- 
age, which might give to words prima 
facie prospective a larger ‘operation;. but 
they ought not to receive a larger spera- 
tion unless you find some reason foc giy- 
In all. cases it is desira=le to 
ascertain - the ‘intention: of the legislature. 
He went:on: “Words. not requiring a re- 
trospective operation,. so as to affecz an 
existing statute prejudicially, oughi not 
to. be so. construed”; but in Reynolds v. 
Att-Gen. for Nova Scotia, (1896) AD 240 
at p. 244 it was held- that this rule -did 


not extend to protect from the effect: of - - 


a repeal a privilege which did not: amount 
to an` accrued right.” 

` I think it is. plain bom a reading 
of the Madras - University (Amencment) 
Act 1966 in conjunction with the Madurai 
University Act that the intention ož the 
legislature was thata new register of 
‘graduates was to be prepared br the 
Madras University as well as Ey the 
Madurai University, that the regis=r of 
graduates of the. Madras Universit; was 
to consist of. graduates residing. ‘~ithin 
the Madras University area that the regis- 
ter of graduates was to consist mot of 
persons whose names were. to be on it 
for life, but only for five years, an= that 
the new register of . graduates ‘vas to 
contain the names.of graduates af any 
University: whatsoever provided they 
were resident within the areas of tks res- 
pective .Universities. The old  stzte. of 
the law and the intention | behird-the 


amendment carried out. by the legickature. 


being thus clear there is no difficulty in 
holding that- even if the substitution of 
the old Chapter 19 and old statute 10 
of the statutes of the Madras University 
by the new Chapter 19 and new statute 
11 were in the nature ‘of retrospective 
subordinate legislation, it is permitted by 
implication of the new legislation. E 

16. ‘Section 54-A (1) of the- Madras 
University (Amendment) Act, 1966 pro- 

vides as follows:  . 

“Every person ordtaariiy resid=nt in 
the State of Madras’except the arez com- 
prising the revenue: districts of Medurai, 
Ramanathapuram,: Tirunelveli and Banya- 
kumari, who—(i) -has been for at least 
three years a graduate of any university 
fn the territory .of India: or (ii) Is a regis. 
tered graduate of any ke; 
territory of ‘India, shall be entitle] to 
have his name entered in the register of 
graduates maintained under this Act fon 
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a period of five years on payment of such 
fee and subject to such conditions as 
may be prescribed by- the Statutes, 

(2) All applications for registration 
under sub-section (1) shall be sent to the 
Registrar together with the prescribed 
fee and such proof of qualifications as 
may be prescribed by the Statutes. 

(3) The Registrar. shall, on receipt of 
an application made under ‘sub-section (2) 
and after making such -enquiry as he 
deems’ fit, enter in the register of gradu-~ 
ates the name of the applicant. 

(4) Every person whose name has 
been entered in the register of graduates 
under sub-section’ (3) shall be entitled to 
have such entry, renewed every five years 
on application - -made in that behalf to the 

Registrar within such time, in such man~ 
ner. and’ on payment of such fee as may, 
be prescribed by the Statutes.” 

Section .56 of the same Act is. as 
follows: 
` "The Statutes. Ordinances and Regu- 
lations in force at the time of commence- 
ment of this Act shall continue to be in 
force until they are replaced by Statutes, 
Ordinances or Regulations framed under 


. the said Act as amended by this Act.” 










Thus, what has been done by the ne 
Statutes introduced by the Senate of the 
Madras University is only’ to carry into 
effect.the purpose of Sections 54-A and 56 
above referred to. The legislature _has 
specifically, expressed its intention that 
the register of graduates was to contain 
names of persons’ only ‘for five years and 
not for life and that the old statutes in 


under the amending Act. Therefore, the 
Senate’ ‘of ‘the i 


ment of ae Act. It is not correct to say 
that this has to apply only to the future, 


versity should . be held to be valid. I 
hold, ggasi ate that: there are no merits 
in this writ petition and it is. accordingly, 
dismissed, paki will, however, be no 


order as to costs, 
. Petition dismissed: 


Pent 
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Rangaswami Gounder, Petitioner v, 
Ramaswami Gounder, Respondent. 


Civil Revn. Petn. No. 813 of 1970, Dj- 
24-9-1970 against order -of Dist, 
Coimbatore, D/- 31-1-1970. _ . 
_ Civil P. C. (1908), O. 8-A, R. 1 — If 
a maker of a promissory note establishes 
even an equitable, right . of indemnity 
against a person who has paid. considera- 
tion monn be can be impleaded as a 
party defendant in a- suit by assignee 
against the maker. 1924 AC 177, Rel. on; 
AIR 1957 Mad 679 & AIR 1965 'Mad 495 
& 1968-2 Mad LJ 12 & AIR 1970 Mad 47, 
Followed; AIR 1956 Mad 155 held no 
longer good law. ` (Paras 1, 6, 7) 


The reasons are:— (1) The. third 
party procedure can be invoked even in 
suits on negotiable instruments (2) In in- 
voking the procedure what is material is 
not the plaintiff who files the suit but the 
right of the defendant to be indemnified 
by the third party and (3) The liability 
to indemnify need not arise from contract. 

(Paras 1, 6, 7) 
Cases: Referred : Chronological _ Paras 
(1970) AIR 1970 Mad 47 (V 57) = 
(1969) 1 Mad’ LJ 168, Parasmal 
Chordia. v. Rajalakshmi Ammal P 
(1968). 1060 23 Mad LJ 12 = 81. Mad 
LW 32, Muniandi v, Selvarajan ` 
(1965) AIR 1965 Mad 495 (V 52) = 
(1965) 2 Mad LJ 160, Rudrappa 2 
Chetti v. Narasimha Chetti 5 
(1962) AIR 1962 Mad 202 (V 49) = -` l 
(1962) 1 Mad LJ 246, Pattabhi- : 
raman V. Ganapathi Kannappa i 
Mudali 3 
(1957) ATR 1957 Mad 573 (V 44) = . 
(1957) 2 Mad LJ 154,. Sundaram a 
Ammal v. Krishnaswami Reddiar 2 
(1957) AIR 1957: Mad 679 (V 44) = S 
(1957) 2 Mad LJ 55, ‘Subulal Sahib ` 
v. Perianna Pillai 4 
(1956) ATR 1956 Mad 155 (V 43) = 
68 Mad LW 810, Uthaman Chettiar ; 

v. Thiagaraja Pillai d 
(1956) C. R.P P. 945 of 1956 Mad), 

Andiammal Yv. Komalambal 
(1924) 1924 AC 177- = 93 LJPC 72, 

manem Shipping Co. v. Quah Beng 

ee 

N. Varadarajan, for Petitioner; 5 
Palaniswami, for Respondent. 


ORDER:— This-revision arises out of- 


a suit filed -by the petitioner as an as- 
signee of ‘a promissory note. dated 26-9- 


1966 executed by the respondent-for a. 


sum of Rs. 3000 in favour of the peti- 
tioner’s assignor. ‘The said suit was re- 
sisted by the respondent. ‘He also filed 
an application under O. 8-A,.Rule 1 of 
the Civil Procedure Code for impleading 
the husband of the assignor as ‘a party 


AO/CO/A153/71/MBR/K. ` 


. he had received the entire amount 


diar, 
- Mad 573), wherein a Division Bench of 


defendant to the suit contending... 
consideration for - the promissory~. 
was paid by the assignor’s husband; tha 
ue} ~ 
under the promissory note and had passed} ~. 
a receipt to him in full discharge of it, 
and that as such he is entitled to be in- 
demnified for the payments made to him 
in the event of the petitioner succeeding 
in getting a decreé against. him This 
application was resisted by the petitioner 
on the ground that the assignor’s husband 
cannot be made a party to this suit, that 


‘the remedy of the respondent, if any, was 


to: file an independent action against him 
for the amounts alleged to have received 
by him and that the-provisions of O. 8-A, 
Rule 1 cannot therefore be invoked in 
this case. The lower. court had. noted 
that the respondent had filed three re- 
ceipts along with his . written statement 
to prove his case of payment of the 
amounts to the assignor’s husband in full 
discharge of the ‘promissory note debt 
and held that, in the circumstances of .the 
case, the assignor’s husband has to be im- 
pleaded as a necessary party to the suit 

invoking the third party procedure .under 
Order 8-A, Rule 1, C.P.C. The plaintiff 


‘ challenges the order of the lower court 


as incorrect and erroneous. 

2. The learned counsel for the 
petitioner: relies on the decision in 
Sundaram Ammal v. Krishnaswami Red- 
1957-2 Mad {J 154 = (AIR 1957 


this court held that it is not open to the 
promisor of a note to’ contend that some 
one, other ‘than the payee on the face of 
the note is the real owner of the. note, and 
contends that the .case now put forward 


, by the defendant is that the assignor’s 


husband is really the. payee under the 
promissory note and not the assignor and 
that such a contention cannot be put for- 
ward in the suit to enforce the promis- 
sory note. I do -not. accept this conten- 


`. tion. The defendant in this case merely 


says that the amounts due under the pro-. 
missory note have been paid to the as- 
signor’s. husband and receipts had been 
obtained for such payments, and that if 
the plaintiff succeeds in the suit, he is 
entitled to be indemnified: by the-as- 
signor’s husband treating the payment 
made to the assignor’s husband as pay- 
ment made to the assignor. Hence the 
above decision cannot stand in the way 
of the respondent. 

-3.. The Jearned counsel then cites 
the decision oi Ramachandra Iyer, J. (as 
he then was) in Pattabhiraman v. Gana- 
pathi Kannappa Mudali, 1962-1 Mad LJ 
246 = (AIR 1962 Mad 202) where it has 
been held that, though ` Order 8-A will 


-apply also to suits on promissory notes 
. and the court should not refuse to adopt- 


third party procedure merely on the 
pround that the suit is based on a nego- 


ami "v. Ramasvami (Ramanujam J.) 


ae “before a third pacty 

.-de ‘issued it is p miea >r 

at to find whether the defendant 
„titled to an indemnity or contriba- 
-don from the third party concerned. In 


that case, in defence to:a suit on a po- © 


missory note the defendant pleaded tzat 
certain payments had been made to =e 
payee which he had failed to give credit 
to. and the learned Judge held -that if me 
maker is put to a loss on account of me 
fraudulent act of the payee and endorser, 

remedy would be in the nature of 
damages and not by way of indemnity, 
and that Order 8-A, Rule 1 is inapplicable 
to that case. But, the learned Judge, 
however, directed the payee to be’ im- 
pleaded as a party defendant in the snit 
‘under Order 1, Rule 10, C. P..C. Relying 
on this decision, the learned counsel jor 
the petitioner submits that the respond=nt 
has no right of indemnity as against the 
assignor or the assignor’s husband aad 
that his only remedy was to file a seza- 
rate suit for damages in the event of ‘ne 
suit being decreed against him. With 
due respect, I am not in a position to 
say that the respondent cannot proc=d 
against the assignor’s husband under ihe 
third party procedure in this case. 


ai T In Subulal Sahib v. Perianaa 
a 
Mad 679) it has been held that an aprii~ 
cation under Order 8-A, Rule 1, CEG 
.would lie, even if there ‘had been no pri- 
vity of contract between the plaintiff and 
third party that the application of Or=er 
8-A will not depend upon the right of the 
plaintiff to choose any of the parties liable 
to him as defendant in the suit, and tzat 
the third party procedure is for the ptro* 
tection of the defendant. 


5. In Eastern ‘Shipping Co. v. 
Quah Beng Kee, 1924 AC. rn, Lord 
Wrenbury stated at p; 182— 


“A right to indemnity gener£ly, 
arises from contract express or implied, 
` but it is not confined to cases of contrat. 
A right to indemnity exists where <he 
relation between the parties is such t=at 
either in law or in equity there is an 
obligation. upon the one party to inderrmi- 
fy the other. There are, for instaree, 
cases in which the state of circumstances 
is such that the law attaches a legal or 
equitable duty to indemnify arising from 
an assumed promise by a person to do 
that which, under the circumstances, he 
ought to do. The right to indemnity 
need not arise by contract; it may (to give 
other instances) arise by statute; -it may 
arise upon the notion of a request made 
under circumstances from which the Ew 
implies that the common: intention is tzat 
the party. requested shall be ‘indemnifizd 
by the party requesting him......... 

In C. R. P. 945 of 1956 (Mad), (Andiam 
mal v. Komalambal) Rajamannar, C. J, 


1957-2 Mad LJ 55 = (AIR 157 
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held in a case where the defendant plead- 
ed that the promissory note on which the 
suit has been laid by the endorsee from 
the original payee was not supported by 
consideration and sought to implead the 
legal representatives of the original payee 
invoking Order 8-A, that Order 8-A can 
rightly be applied. In Rudrappa Chetti 
v. Narasimha Chetti, 1965-2 Mad LJ 160 
= (AIR 1965 Mad 495), the court observ- 
ed that the expression “indemnity” oc- 
curring in Order 8-A should be inter- 
preted broadly and it would mean claims 
to indemnity as such either at law or in 
equity. . 

6. In Muniandi v. Selvarajan, 
1968-2 Mad LJ 12, Ramaprasada Rao, J. 
had expressed the view that Order 8-A 
prescribing a special method by which a 
party: defendant could secure relief with- 
out independently filing a suit against a 
third party can be invoked by a defend- 
ant if he makes out a case that such third 
party is bound to indemnify him in con- 
nection with the suit transaction and that 
the liability to indemnify need not neces- 
sarily spring from contract. In that case 
the defendent had paid certain amounts 
to the father of the plaintiff in liquidation 
of the promissory note, but the father did 
not account, for the same either by in- 
structing his son to give credit to it or 
otherwise. The court held that the de- 
fendant is entitled to implead the father 
as the second defendant in the section 
invoking Order 8-A. This decision directly 
applies to the facts of the instant case. 
But: the learned counsel for the petitioner 
seeks to distinguish this case on ‘the 
ground that the suit in that case had 
been filed by the payee himself while in 
the present suit the suit has been filed by 
an assignee of. the promissory note who 
fs a holder in due course. I cannot ac- 
cept the distinction pointed out by the 
learned counsel. The application of the 
third party -procedure under Order 8-A 
doés not depend upon the person suing 
but will only depend upon the -right of 
the defendant to get indemnified by the 
third party. The rights of the defendant 
as against the third party cannot be de- 
cided with reference to the plaintiff who 
files the suit. 


7. Veeraswami J. (as he then was) 
in Parasmal Chordia v. Rajalakshmi Am- 
mal, 1969-1 Mad LJ 168 = (AIR 1970 
Mad 47) had observed— 

“Conceived, as it is, for the benefit 
of the defendant, as I had already stated, 
all that is necessary for the application of 
third party procedure is whether if the 
Plaint claim is allowed the defendant has 
a claim, in that event, for indemnity by 
reason of such claim béing allowed, from 
a third party. If that requisite is satis- 
fied, the court will not be justified, on 
any extraneous ground, from Tetusing 
third party procedure,” 3 
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On a due consideration of the pria- 
ciples laid down in the above decisions, 
I am of the opinion that the earlier view 
held by Panchapakesa Ayyar, J.. in Utha- 
man Chettiar v. Thiagaraja Pillai, AIR 
1956 Mad 155, that the third party proce- 
dure cannot be applied to suits on nego- 
tiable instruments is no longer good law, 
that the procedure ‘contemplated in Order 
8-A can equally be applied to suits on 
negotiable instruments as the language 
of Rule 1 of Order 8-A does not justify 
any such limitation being placed on its 
application, that the expression “indem- 
nity” referred to in Order 8-A need not 
necessarily spring from a contract, and 
that the facts in this case establish: an 
equitable right of indemnity against the 
assignor’s husband, I . therefore hold 
that the lower court was fully justified 
in allowing the application made by the 
respondent under Order 8-A 

8. In. tbe result the. civil revision 
petition is dismissed, but in the circum- 


stances, no costs, 
Petition dismissed: 


‘AIR 1971 MADRAS 330 (V 58 C 65y 
RAMAKRISHNAN AND 
RAMANUJAM, JJ. r 

Raghuvir Kumar (minor) by next 
friend and Mother Smt. D. P. Kamala- 
kumari and another, Appellants v. Smt. 
Shanmughavadivu and others. Respond- 
ents. 

Appeal No. 435 of 1962 and C. M.. P. 
13239 of 1969, D/- 14-11-1969 from ‘de- 
cree of 2nd Addl. Sub. J., _ Coimbatore, 
D/- 17-1-1962. 

(A) Hindu Law - — Custom — Marri- 
age — Nadars in Udumalpet Taluk — 
Custom preventing a second marriage 
while the first marriage is subsisting held 
noi established — Such custom even if 
established cannot have the force of law 
— Existence of the first wife was held no 
‘bar to take a second wife in 1943. 


(Para 14) 
(B) Evidence Act (1872), Ss. 50 and 
114 — Marriage — Presumption — Par- 


ties undergoing some form of marriage — 
Long cohabitation for 15 years as husband 
and wife — Evidence of conduct and re- 
pute — Recognition as husband and wife 
by family members, other relations and 
society — Son born out such union simi- 
larly treated as their son — Strong pres 
sumption in favour of valid marriaga 
arises — Existence of previous wife is 
not sufficient to rebut presumption when 
second marriage is not prohibited by law 
r= 1961 Andh Pra 320, - Dissented 
from. 

In a society where second martiage 


fs not prohibited under the statute or 
KN/KN/F392/70/KSB/T . . oe 


Raghuvir Kumar v, Shanmughavadivu ` 


“AY 
under the customary. law, it is always 
open for any person to marry a second 
wife if he so desires and if he goes 
through a form of marriage and lives 
with the other party as husband and wife, 
there is no obstacle to the presumption 
being raised from the fact of long cohabi- 
tation and repute. Of course, if there fs 
a statute such as the Madras Bigamy Pre= 
vention Act, 1949 or the Hindu Marriage 
Act, 1955, a second marriage cannot be 
presumed from long cohabitation and 
repute, as such a marriage cannot be re- 
cognised in law. Hence. the mere fact 
that there was an earlier marriage sub- 
sisting in this case, it cannot be consider- 
ed sufficient to rebut the presumption of 
a marriage arising out of long cohabita~ 
tion and repute: AIR 1961 Andh Pra 320, 
Dissented from. 1968-2 Mad- LJ 411, Rel. 
on; AIR 1961 Guj 141, Dist. Case law 
Te . (Para 30) 


Where the fata of the. celebration 
of some form’ of marriage is established, 
court is justified in the circumstances of 
the case in raising the legal presumption 
of lawful marriage arising out of the long 
cohabitation and repute. Case law re- 
ferred. (Para 42) 


(C) Hindu Marriage Act (1955), Sec- 
tion 7-A — Inserted by S. 2 of Madras Act 
21 of 1967 — Validation of marriages in 
certain forms celebrated prior to Act. 


Section 7-A (2) (b) validates all mar~ 
riages to which Section 7-A (1) applied 


ies 


and further provides that such marriages 


even if solemnized at any-timé before the 
commencement of the Act-shall be deem- 
ed to have been good and valid in law 
with effect from the date of such solem~ 
nization. Where an agreement executed 
between husband and wife does not pur~ 
port to inaugurate the relationship be~ 
tween the spouses on that. day but merely 
recognises the existing relationship be~ 
tween them, it is doubtful whether Sec- 
tion -7-A (1) (a) can be applied: to such 


cases as amounting to a solemnization of ' 


marriage by declaration. Sub-section. (a) 
of Section 7-A (1) seems to contemplate 
a solemnization of a marriage by declara- 
tion which inaugurates the connection be+ 
tween the spouses and not a validation of 
an existing relationship. Case law re~ 
ferred. {Para 43) 


Cases Referred: Chronological 

{1968) 1968-2 Mad LJ 411 = 81 
Mad LW 200, Rajagopal Pillai v. e 
Pakkiam Ammal ` 17, 29 

(1961) AIR 1961 Andh Pra 320 (V 48) 


‘= (1961) 1 Andh WR 65, Naga- 


` Paras 


-rájamma v. State Bank of India 30 
11961) AIR 1961 Guj 141 (V 48) = ` 
1961 (2) Cri LJ 342, Bachubhai v: : 
Bai Dhaniaxmi 35 
{1981) 1961-1 All ER 55 = 1961-L - 
WLR 9, Taylor v, Taylor 25 


Nom 


(1954) ATR 1954 Mad 657 (V 41) = 
(1955) 1 Mad LJ 120, Deivanai > 
Achi v. Chidambaram T iG 43 

(1952) ATR 1952 sc 231 (V39) = 
1952 PUR pa m Gokal Chand v. 


Parvin K 
(1951) AIR “1951 | Mad 403 v 38) = 
1950-2 Mad LJ 575, Veeraragbava , 


v. Kamalamma 
(1981) ATIR 1951 Orissa 337 Ai 38) = 
ILR et 1 Cut 527, Subarna Vv. 


Arjun 
(1948) AIR 1948 Mad 198 (V.35) = | 
hard ae LJ 277, Nagachari v. , 


1a) wed 71947 All 314 (V 34) = 
1947 All LJ 144, Siva Kumari v. — 
Udeya Pratap Singh ` “35 
{1946) ATR 1946 Mad: 400. (V 33) 
(1946) 1 Mad LJ 438 f 
Naicker v. Ethira jammah . 45 


Ei 


(1987) 3 All ER 105.= 81 SJ 526, i 
In re Taplin; Watson v. Tate 25 


(1921) S. A. No..592 of 1921 (Mad.) 30 

{1907) 35 Indian Appeals. 41, Ma f 
Wun. Di v. Ma Kin . 34 

(1906) 94 LT 431, Haynes v, Carter `. 27 


(1904) 1904-1 Ch 456 = 73 LJ Ch 
401, George v. Thyer i -n 22 
(1904) 91 LT “B86, Re Thompson mes ov 
‘Langham v. Thomp SON. . 26 
yee) e 7 Pom 509, Bai Divali.. ai 
(1878) $8 iy Ch D 31, Collins V.. on 
Bishop . A 
(1876). 1876-1 AC 686 (E: L), De 


‘Thoren v. The ' Attorney-General, 23 


(1874) 19 Eq 98 = 44 LJ Ch 164, : 
Lyle v. Ellwood . 26 
(1849) 2 HLC 331 = 9 ER 1118, 


Piers v. Piers . 24 
(1840) 151 ER 579 = 6 M&W 665, Sp 
Slatterle v, Pooley , 
(1837) 5 C and F 163 = 7 ER 365, 
Mooris v. Davies, .. 24 25 


RAMANUJ. AM, J. :— The plaintiffs in 
O..S. No. 69 of 1960 on the’ file of che 
Sub-Court, Coimbatore, are. the appellants 
fn this appeal. They filed the’ suit for 
partition and separate possession of tzeir 
alleged 3/10th share of A and B schedule 
items and for past mesne profits at che 
rate of Rs: 500 and future mesne pratits 
at the rate of Rs. 2400 per annum fom 
the date of suit till delivery of possession, 
or in the alternative, for possession of ihe 
properties equal in.extent and value to 
that of the properties set out in the will 
dated 2-5-1949 executed by one Palsni~ 
swami ‘Nadar in favour of the first plain- 
tiff. The first and second plaintiffs clm- 
ed respectively to be the son and ‘fowrth 
wife of the said Palaniswamy Nadar ho 
died on 5-1-1960 and the suit came tc be 
filed on that basis. The first.defendarz is 
the third wife of Palaniswamy Nadar and 
defendants 2,:3 and 4 are his sons thromgh 
the first defendant, ‘The fifth . defendant 
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is the father of the first defendant . and 
sister's husband of Palaniswamy Nadar. 
Defendants 6 and 7 are the grandsons of 
Valliammal, Palaniswamy’s maternal aunt 
and also the sons of his brother, Mouna- 
guruswami, The 8th defendant was im- 
pleaded as he was claiming certain: rights 
as usufructuary mortgagee from Palani 
swamy .Nadar over one item. Palani- 
swamy got divided from his brothers and 
sisters by partition deeds dated 3-8-1953 
and 6-3-1959 and he died possessed of 
the properties set out in Schedules A and 
B to the plaint, Parts I and II of Sche- 
dule A to the plaint are the lands and 
houses , respectively left by the deceased 
Palaniswamy. Part I and Part -I of 
Schedule B are outstanding and move: 
ables respectively. left by him. 

to Ds The plaintiff’s claim for a share 


was denied by the contesting defendants 


1-to 4 and they contended that, the second 
plaintiff has not been married to the said 
Palaniswamy and that she was only his 
concubine. They also alleged that so 
far as the particular part:of the country 
where they .reside-is-- concerned in the 
Nadar community to which they belong, 
there was an immemorial customs prohi-~ 
biting a second marriage while the first 
subsisted, that therefore the alleged 
second marriage of Palaniswamy with 
the second plaintiff would be quite im- 
probable and that in any event it would 
be invalid in view of the said custom 
even if the marriage had in fact taken 
place. They also denied- the validity of 

e will said to have been executed by 

Pelantserarny in favour of the first plain- 
tiff on 2-5-1949. 
: 3. The fifth defendant practically 
adopted the defence set out by defend- 
ants 1 to 4. Defendants 6 and 7 did nof 
contest the suit but remained ex parte. 

4, ‘The 8th defendant claimed a 
usufructuary right over item E of A 
schedule. He contended that Palani- 
swamy ‘received an advance of Rs. 2000/- 
from him and agreed on 10-10-1959 ta 
execute a usufructuary mortgage of the 
said item for Rs. 5000/- after receiving 
the balance that he died without execut- 
ing the mortgage and that he was con- 
strained to file a suit O, S, 72 of 1960 ‘on 
the file. of the District: Munsif of Dhara- 
puram. for specific performance. . He also 
stated that he was not a necessary pariy 
tà the present suit. `.. 

5. The trial Court took up for cons 
sideration inter. alia the following sub- 
stantial issues:—-  - 

- (1) Whether the second plaintiff is 
the legally wedded wife’ of late. Palani- 
swamy Nadar and whether the first 
plaintiff is the legitimate son of Palani- 
swamy Nadar? - . 

(2) Whether the special custom pre- 
venting a valid second marriage pleaded 
by the defendants 1 to 4 is true and valid? 
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(3) Whether the will dated 2-5-1949 
said to have been executed by Palani. 
swamy Nadar was true and valid and if 
so, whether the first plaintiff is entitled 
to substituted properties in lieu of the 
properties covered by the will as claimed 
by the plaintiffs and - : 


(4) What are the properties available. 


for partition in the event of 
tiff’s claim being upheld? 


6. The trial court considered the 
main issue as to the alleged marriage of 
the second plaintiff with Palaniswamy 
and held that the second plaintiff has not 

. established that. she is the legally wedded 
wife of Palaniswamy and that the first 
plaintiff is his legitimate son. In view 
of this finding on the main issue, the trial 
Court held that the plaintiffs are not en- 
titled to any share in the suit properties 
but that the first plaintiff is only entitled 
to maintenance under the Hindu Succes- 
sion Act of 1956 for which he must take 
appropriate separate proceedings. 


7. As regards the special custom 
prevalent in a particular locality pleaded 
by the defendants 1 to 4 that in the com- 
munity of Nadars, namely that one can- 
not marry a second wife during the life- 
time of the first wife, the trial Court held 
that defendants 1 to 4 have not establish- 
ed the alleged custom ; 


` 8& -© As regards the validity of .the 
will dated 2-5-1949 put forward by the 
plaintiffs, the trial Court took the view 
that the said will is true and valid, that 
the same is not vitiated by undue influ- 


the plain- 


a by the second plaintiff, but that the- 


has become inoperative and un- 
enforceable for the reason that the proper- 
ties covered thereby had been allotted: ito 
other members of the family at the time 
of the partition- which took place even 
during the lifetime of Palaniswamy. 
Therefore the first plaintiff was held not 
a to substituted properties as claim~ 
ed by 


9. As regards the properties which 
will be available for division if the plain- 
tiffs were to succeed in establishing their 
right to a share in the suit properties, the 
trial Court found that Items 1 to 5 of 
Part 2 of B Schedule were not available 
for -partition as their existence and their 
loss have not been proved .by the plain- 
tiffs. As regards other items of Part °2 
of B Schedule, the evidence tendered by. 
the plaintifis -was found to be quite 
meagre and insufficient to support their 
case.. The trial Court also rejected the 
claim of defendants 1 to. 4 for inclusion 
in Schedule “A of a house at Coimbatore 
purchased under Exhibit A-30 in favour, 
of the second plaintiff's mother and later 
on settled by her in favour of the firs? 
plaintiff under Exhibit A-31, for purposes 
of division. The lower Court also nega< 


tived the claim of defendants 1 to 4 for 
a share in an insurance policy bearing 
No. 70406 for Rs, 10,000/- in Prithvi In- 
surance Company in the name of Palani- 
swamy showing the second plaintiff as 

nominee and in certain jewels given 
to her by Palaniswamy. 


10. So far as the 8th defendant 
was concerned the trial Court held that 
he was a necessary party to the suit as 
he claimed certain rights in respect of 
Item E of B Schedule, - - 


11. ‘ The plaintiffs have come for- 
ward with this appeal questioning the 
correctness of the decision rendered. by 
the trial Court. f eit eee 

12. For a proper appreciation of 
the rival contentions of the parties, it Is 
necessary to set out certain facts which 
are not in controversy. Deceased Palani- 
swamy Nadar was the grandson of one 
Shanmugavelu Nadar through his daugh- 


ter, Thathammal alias Nagarathnammal, 
belonging to one of the rich ‘families in 
Udumalpet taluk. Shanmugavelu Nadar 
had two daughters Thathammal and Valli- 
ammal, He bequeathed some of. his pro- 
perties under a will dated 15-4-1932 in 
favour of his daughter, Thathammal, 
Most of the properties owned by Palani- 
swamy Nadar were got by him through 
his mother. Thathammal under the origi- 
nal of two deeds of partition Exhibit A-28, 


` dated 3-8-1955. and Ext. A-29, dated 6-3- 


1959. Palaniswamy married a first wife 
in or about 1939, but she died within 6 
months of the marriage. Subsequently 
he married a second wife who also died 
issueless shortly after the marriage. Then 
he married the first defendant, his sisters 
daughter in 1942 as his third wife, De- 
fendants 2 to 4 are the children of Palani- 
swamy and the first defendant. Palani- 
swamy’s family originally resided at 
Udumalpet and in or about 1947 his 
mother Thathammal purchased: a house 
known as “Pasumadam” at Palni and the 
family shifted to Palni-which became the 
permanent residence of alaniswamy 
from the year 1947 onwards. Palani- 
swamy got divided from his brothers and 
sisters in 1955. He was suffering from 
jaundice for about 6 months prior to his 
death and he underwent treatment in the 
Bharathi Nursing Home and Erskine Hos- 
pital,- Madurai and as his condition was 
hopeless, he was taken to ‘Palni on 5-1- 
1960 where he expired on the same day. 
The second plaintiff is the daughter of 
one Damodara Iyengar through his wife 
Karunaiammal belonging to Chetty com- 
munity. She’ was living with her ' father 
Damodara Iyengar at Udumalpet and 
‘Palaniswamy used to visit their house and 
during: such visits Palaniswamy and second 
plaintiff fell in-love with each other. 
Palaniswamy purchased a house af 
Coimbatore In the name of the second 
-Plaintiffs mother and the second plaintiff 
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has been living in that house. She was 
being educated for some time by Palani- 
swamy and the first plaintiff was born to 

iswamy and the second _ plaintiff. 
‘Palaniswamy also maintained . the plain- 
tiffs at Coimbatore and met all their. 2x- 
penses. Palaniswamy. also execute= a 
will dated 2-5-1949 bequeathing a. kw 
items of his: property in favour of che 
first plaintiff. . 3 f 

13.‘ . According to the. plaintiffs, 
there was a marriage between the second 
plaintiff and Palaniswamy in 1943 snd 
they lived as husband and wife thereafter 
till Palaniswamy’s death in 1960, at 
Coimbatore. They claim .that Palani- 
swamy married the second plaintif in 
Avani 1943 as his fourth wife, that ihe 
first plaintiff is a legitimate son borr. of 
that lawful wedlock and that the <=rst 
plaintiff as one of the legitimate sonz of 
Palaniswamy.and the second plaintif as 
one of his widows are respectively en=<tl- 
ed to 2/10th share and 1/10th share urder 
the provisions of the Hindu Succession 
Act. The defendants, on the other hend 
would say that the relationship between 
Palaniswamy and the second plaintiff was 
not one of husband and wife but was one 
of paramour and concubine. There“bre 
the contest between the parties manly 
centres round the nature of the relat-on- 
ship between the- second plaintiff und 
Palaniswamy and as such the main qnes- 
tion that arises: for consideration is wne- 
ther the plaintiffs had established t-eir 
‘case of a valid marriage between the 
second plaintiff and the deceased Palani- 
swamy. ; 

14. Before „dealing with the =vi~ 
dence relating to the factum of marr-age 
pleaded by the plaintiffs, we would Jke 
to consider the plea put forward by the 
defendants based on a special custom 
among the Nadars in Udumalpet taluk, 
They allege that in the Nadar commu—ity 
in this locality, there is an immemcial 
custom that one does not marry a secand 
wife during the lifetime of his first wife, 
that Palaniswamy’s family is also bound 
by that custom and that this improb=bi- 
lises the marriage between the second 
plaintiff and Palaniswamy, The trial Court 
dealt with this plea of the defendant: in 
paragraph 32 of its judgment under Issue 
3. It considered the evidence of D. Wz. 2 
to 5 who gave three or four instamces 
where persons who had no child thrcugh 
the first wife did not marry a second time 
during the lifetime of the first ~ife 
because of this special custom not admit- 
ted that this custom is only in three vil- 
lages namely, Dharapuram, Sedapalayamt 
and Udumalpet, that within the las: 20 
or 30 years Nadars in the above villzges 
have marriage connections with other 
parts of South India namely, Sivakasi, 
Madurai and other. places, and that iey 
are not aware that the custom spoke=. to 


by them is observed in those places also, 
The Court below also considered the evi~ 
dence adduced on the plaintiffs side 
which ‘was to the effect that there were 
other instances of persons belonging to 
the same community in the villages afore« 
said having taken a second wife even 
during the lifetime of the first wife. The 
trial Court found that there is nothing 
on record to establish the custom, that 
the evidence of D.Ws. 2 to 5 is quite 
interested, that in any event the evidence 
adduced by the defence is not sufficient 
to establish the custom pleaded by the 
defendants and that such a custom, even 
if established, cannot have the force of 
law. This finding of the trial Court that 
there is no custom among the Nadars in 
Udumalpet taluk preventing a second 
marriage -while the first marriage sub- 
sisted has not been seriously challenged 
before us by the respondents in this ap- 
peal, Having regard. to the said finding 
which we accept as correct in the light 
of the evidence. discussed above, we have 
to hold that there was no bar for the 
deceased Palaniswami to take a second 
wife in the-year 1943 when the marriage 
between Palaniswami and the second 
Plaintiff is said to have taken place. 


15-16. (After discussion of oral and 
documentary evidence regarding factum 
of marriage, his Lordship proceeded:) 
According to the plaintiffs in these docu- 
ments Palaniswami has admitted and ac- 
knowledged the second plaintiff as his 
wife and the first plaintiff as his son, and - 
that this constitutes a conclusive piece of 
evidence to prove that there was a valid 
marriage between Palaniswami' and the 
second plaintiff. 


17. The learned counsel for the 
appellants (plaintiffs) referred to Sec- 
tion 21 of the Evidence Act and urged 
that the admissions made by Palaniswami 
that the second plaintiff was his wife and 
the first plaintiff was his son are relevant 
and may be used against Palaniswami or 
his representatives in interest. He also 
relied on a decision of a Division Bench 
of this Court in Veeraraghava v. Kamal- 
amma, AIR 1951 Mad 403, for the propo- 
sition that what a party: himself admits 
to be true may reasonably be presumed 
to be so and that until that presumption 
is rebutted, the fact admitted must be 
taken to be true. That was a case where 
the plaintiff claimed to be the adopted — 
son of .one Rami Reddi and the Court 
held that though normally the burden of 
proving his adoption would be on the 
plaintiff, the admissions of the widow of 
Rami Reddi that she had adopted him 
shifted the onus on her on the principle 
of Slatterle v. Pooley. (1840) 151 ER 579 
“that what a party himself admits to be 
true may reasonably be presumed to be 
so.” But on the facts of that case the 
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Court took the view that the widow had 
satisfactorily explained the admissions 
and rebutted the presumption arising 
from the statements contained in docu- 
ments to which the plaintiff was not a 
party. According to the learned judges 
the admission made in documents to 
which the -plaintiff was not ‘a party. can 
be explained by the party- making the 
admission as having ariseñ out of a mis- 
take etc. The learned counsel for the 
appellants (plaintiffs) also relied on the 
recent decision of the Division Bench’ of 
this Court in Rajagopal Pillai v. Pakkiam 
Ammal, 1968-2 Mad LJ 411 for showing 
that on similar facts this Court upheld the 
marriage put forward by the plaintiffs 
therein. -It was pointed out that in Su- 
barna v. Ariuno; AIR 1951 Orissa 337 a 
statement by a deceased executant that 
the defendant was his legally wedded 
wife was held admissible to prove the 
marriage, The ‘following ‘observations of 
Sir James Mansfield in the Barkely Peer- 
age case, 1911-4 Camp -416 was cited as 
being pertinent in this connection. - 
“If the father is proved to have 
brought up the party ‘as his- legitimate 
~ son, this amounts to a daily assertion tins 
the son is legitimate.” ~ 
18. Then reliance was placed on 
a Series of letters, Exhibits A-12 to A-21, 
A-37 and A-38 written by the deceased 
Palaniswamy to the second plaintiff as 
showing that their Fea piri was one of 
husband and.wife -and that’ ‘they were 
treated and recognised’ as ‘such by ` the 
members of the family, From these letters 
it is seen that the second plaintiff had 
been invited and taken to the family house 
at the time of all the religious festivals 
such as gurupooja etc.. along with her 
child, the first plaintiff. The photos Exhi- 
bits A-44 to A-49, A-53 and A-55 show 
that the second plaintiff and the first 
plaintiff have been taking part in almost 
all the important functions in the family 
such as marriage, gurupooja etec, and 
that they have been mixing with the ‘other 
members of the family without any dis- 
tinction. In some ‘of the -photos the 
second plaintiff is seen along with- the 
other ladies. in the family including 
Palaniswamy’s mother .and the first de- 
fendant, which may not be.the case if the 
second plaintiff was a concubine, 


19-20.. There are a further series 
of letters written by the relations of 
Palaniswamy to the second - plaintiff, 
which are relied on to ‘show that the 
second plaintiff has been treated by the 
relations of Palaniswamy with esteem and 
respect which will not be the case if she 
was only a concubine of Palaniswamy. 
(After referring to all.these letters, his 
Lordship proceeded:)} 

All these letters show as to . how ° ‘the 
family members of Palaniswami including 
his mother, Thathammal and the first de~ 
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fendant treated the second plaintiff. They 
had treated her as the second wife of 
Palaniswamy and the first plaintiff as the 
son of..Palaniswamy. The letters are 
spread over from’.1948 upto 1958 practi= 
cally fill the death of Palaniswamy in 
1960. Relying on these letters and the 
evidence of P.Ws. 3, 4 and 6 the learned 
counsel for the appellants (plaintitis) 
urges before us that the evidence adduc- 
ed in this case on the side of the plaintiffs 
is quite. sufficient to. warrant a finding 
that there has been a tacit recognition of 
the married status of the second plain- 
tiff with Palaniswamy not- only by the 
family. members but also by friends, and 
néighbours, 

` 21, Even the trial Court after con~ 
Sidering the evidence in this regard has 
expressed: 

“There can be no doubt that there is 
ample evidence to show.that after the 
date of Exhibit- A-1, the second plaintiff 
was recognised as the wife of: Palani- 
swamy ` and, the. -first plaintiff as his 
son...... sada 
It is in cae that- plaintiffs. L and 2 
were attending all-the functions in the 
house of Palaniswamy and his relations. 
However it has taken the view that “the 
expression by conduct as the existence of 
relationship of husband and wife and 
father and-son, and the acknowledgment 
or ‘recognition ; of the same . by Palani- 
swamy” would. not prove the marriage. 
The Court: ‘below however, did not advert 
to the legal. consequences flowing from 
such repute, treatmént and ‘recognition 
by the members of the family of Palani- 
swamy and his relations, . . ` 

. 22. The. learned’ counsel for the 
appellants then relies on the following 
authorities for the proposition that nor- 
mally a presumption has to be drawn in 
favour of the marriage from long cohabi- 
tation and repute and such a presumption 
will have to be rebutted by cogent and 
strong evidence to the contrary. . 

In George v. Thyer, 1904-1 Ch 456 
an English man and woman travelled to 
France with the intention of getting mar- 
ried and there purported .to go through 
a form of marriage. On return they lived 
together in England as man and wife for 
thirty years and had several children. 
There was also evidence of recognition 
of the children by the family.. On these 
facts the Court held that, though the 
alleged. marriage . was impossible accord- 
ing to French Law where the marriage 
is said -tó have taken place, the fact of 
long cohabitation was found. sufficient- to 
raise the presumption in favour of marri- 
age, and that the invalidity of the marri- 
age according to French Law. will not be 
sufficient to rebut that presumption. 


wt 23. In De Thoren Ve Attorney- . 
General: *(1876) 1 -AC 686 ‘it was laid 
down that the presumption. of marriage 
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arising out of long cohabitation and re- 
pute is much stronger than the presu=p- 
tion in regard to other facts. There =lso 
a ceremony of marriage was fone 
through in Scotland and the parties lived 
together continuously for years as eus- 
band and wife believing themselyes. to 
be validly married and were regarded as 
such by all who knew them. Though the 
ceremony said to have taken place was 
invalid, the marriage was held to lave 
been -established by the force of bsbit 
and repute and the onus of rebut<ng 
such a marriage by habit and repute was 
held to be on the persons. who deny <he 
marriage. 


24. In n v. Piers, (1849-2 HLC 
331), it was ruled by the House of Lords 
that the question of validity of a marri- 
age cannot be tried like any other qes- 
tion of fact which is independent of pre~ 
sumption, for there is a strong presump- 
tion in favour of marriage, particularly. 
after the lapse of a great length of tene, 
and that such a. presumption must be 
rebutted by strong, distinct and satis*ac- 
tory disproof. At page 362 of the re- 
ports the following observations of Lord 
Lyndhurst in the case of Mooris v. Dav-es, 
(1837-5.C and F 163) are extracted: 


“the presumption .of law is not light- 
ly to be repelled. It is.not to be broken 
in. upon or shaken by a mere balance of 
probability.. The evidence for the par- 
pose of repelling. it must be strong, <is- 
tinct, satisfactory and conclusive....... Sees 
The presumption must prevail unless it 
is most satisfactorily repelled by the evi- 
dence in the cause appearing conclusive 
to those who have to. decide upon ‘at 
question.” .. 


25. In Re Taylor (deceased) Tay- 
lor v. Taylor, (1961-1 AN ER 55) Lord 
Evershed, M. R., cited with approval “he 
said observations of Lord Lyndhurst in 
(1837-5 C and F 163) and said that cace 
a presumption is raised from long cohabi- 
tation and reputation, 
heavy burden to rebut that presumption 
on persons who allege to the contrary. 
In this decision reference was also mede 
to Re Taplin: Watson v. Tate, (1937-3 Al 
ER 105) where Simonds, J., dealing vith 
the question of repute, had’ expressed as 
follows:— 


“They were there received into zo- 
ciety, which was not a society of Icose 
and uncertain morals, but with proper 
views as to marital’ relations, and were 
at all times regarded as man and wete. 
. This presumption is not to be disturzed 
a by evidence of ‘the most cogent 


In this case it is clear from the evide=-ce 
that the second plaintiff was received in 
the family of Palaniswamy practically as 
one of its members and his mother Tva- 
th : and his wife, the first defeod- 


there is a very. 
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ant, and other relations were treating the 
second plaintiff as another wife of Palani- 
swamy in all these years upto the death 
of Palaniswamy. It is ‘significant to note 
that there is no piece of evidence that 
the second plaintiff was ever referred to 
by any one as a concubine of Palani- 
swamy until his death in 1960 but, on the 
other hand, there is considerable evi- 
dence, both oral and documentary, show- 
ing that she was treated and recognised 
as a member of the family and that Pa- 
laniswamy himself had acknowledged the 
second plaintiff as his wife. 


26. In Re Thompson; Langham v. 
Thompson; ( (1904) 91 LT 680) where from 
1856 to 1866 a man and woman lived to- 
gether. as man and wife and had five 
children and where there was evidence 
that they had been treated as man and 
wife by friends and neighbours and. their 
children had been recognised by the head 
of the father’s family, the Court, in deal- 
ing with the question of legitimacy of the 
children born held that that the presump- 
tion in favour of a marriage having taken 
place had ‘been established from the mere 
fact of cohabitation. The Court applied 
then principle laid down in Lyle v. Ell- 
wood (1874) 19 Eq 98 at p. 107 which 
held that 

"Where a man and woman have long 
lived together as man and wife, and have 
been so treated by their friends and neigh- 
bours, there is a prima facie presumption 
that they really are, and have been, what 
they profess to be.” 

27. ` In 19 Halsbury’s Laws of Eng- 
land, Third . Edition, page 812, paragraph 
1323 dealing with the presumption from ` 
cohabitation it is said: 

“Where a man and woman have co~ 

habited for such a length of time and 
in such circumstances as to have acquir- 
ed the reputation of being man and wife, 
a lawful marriage between them will 
generally be presumed, though there may 
be no positive evidence of any marriage 
having taken place, and the presumption 
ean be rebutted only ..by. strong and 
weighty evidence to the contrary.” 
In paragraph 1324 it has been stated that 
where there is evidence of a ceremony: 
oi marriage having been gone through, 
followed by the cohabitation of the par- 
ties, everything necessary for the vali. 
dity of the marriage will be presumed, 
in the absence of decisive evidence to the 
contrary. Reference is made in support 
of the principle brag from the deci- 
sion in-Re Haynes,. Haynes v. Carter, 
(1906-94 LT 431), “ithe facts of that case 
were as follows:— ; i 

There was cohabitation between tha 
parties. äs man and woman with two 
children from 1878 to 1893, There was 
general reputation as husband and wife, 
but there was some_evidence doubting 
the repute and no evidence of any marri- 
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age having been solemnised. The elder 
child was born in 1873 in maternal grand- 
mother’s house and registered -by the 
mother in her maiden name. Younger 
child was born in 1879 and registered in 
father’s name, On these facts it was 
held that a marriage must be presumed, 
but that only the younger child was legi- 
timate. i : 

28. -In Nagachari v. 
AIR .1948 Mad 198 Chandrasekhara 
Ayyar, J., expressed: 


“The presumption to be drawn in 
favour of marriage from cohabitation will 


have to vary from country to country cr- 


society to society, where concubinage is 
permitted or recognised or where even if 
it is not expressly permitted it is winked 
at or condoned by the society to which 
the parties belong, the presumption in 
favour of marriage becomes weak. Byt 
where it is established by evidence that a 


man and woman were not merely living. 


together but professed themselves to be 
husband and wife and were treated as 
such by the society in which they moved 
_and this conduct and recognition extend- 
ed over a sufficiently long period of time, 
a presumption can well be drawn in 
favour. of marriage.” pay is ' 


29. Then reference has to be made 
fo a recent judgment of a Division Bench 
of, this Court in Rajagopal Pillai v. Pak- 
kiam Ammal, (1968-2 Mad LJ 411) which 
held that the presumption of law is the 
strongest of legal presumptions and not 
lightly to be repelled by a mere balance 
of probabilities and that the evidence -re- 

‘ pelling that presumption must be strong, 
distinct and satisfactory. After referring 
to the various decisions on the point, both 
English and Indian, dealing with the pre- 
sumption of marriage, the learned Judge, 
Ramamurti and Alagiriswami, JJ.. ex- 
pressed: ‘ 


“The presumption of law is the 
strongest of legal presumptions ‘and is not 
lightly to be repelled by a mere balance 
of probabilities and the evidence repelling 
that presumption must be strong, distinct 
and satisfactory. Every intendment is 
made in favour of a marriage de facto 
and the more distant, the date of the 
marriage, the.more readily is the pre- 
sumption drawn; based upon cohabitation 
and repute. The weight of the presump- 
tion gets strengthened when it is proved 
that the party whose marriage is in ques- 
tion distinctly intended to marry and 
went through a form of marriage with 
that intention and also subsequently liv- 
ed together as man and wife and were 
esteemed and reputed as such by those 
who knew them. The presumption still 
exists, even when there is no positive 


evidence of any marriage having taken - 


place. The presumption is not only with 
regard to the factum of the marriage, 


Butchayya, 


but also with regard to the performance 
of the requisite ceremonies to constitute 
a valid .marriage.” , 


As against these decisions which lend 
considerable support to the appellants’ 
contention that there is a strong presump- 
tion in favour of the marriage and that 
the evidence adduced on the side of the 
defendants are quite insufficient to rebut 
the legal presumption arising from the 
established facts in this case, the learned 
counsel for the respondents referred to 
the following authorities in support of his 
contention that such a presumption can- 
not arise in the case of a second marriage. 


30. . In Nagarajamma v. State Bank 
of India, “AIR. 1961 Andh Pra 320 a view 
has been taken that where a person is 
already married, no presumption of 
second marriage arises by reason of long 
cohabitation though such presumption 
may be raised in the case of first marri- 
age. Reliance was also placed on the un- 
reported decision in S. A. No. 592 of 1921 
where this Court had expressed a similar 
view. The learned Judge of the Andhra 
Pradesh High Court in the above decision 
held that there is no evidence as to the 
factum of marriage and the mere fact 
that the alleged wife was described as a 
wife in some of the documents ranging 
from 1953 did not establish that she is 
the lawfully wedded wife of one Rama- 
swami and refused to-invoke the presump- 
tion of marriage on the facts of that case. 
In passing ‘they said that the presump- 
tion cannot be’ invoked in case of second 
marriage. We are not in a position to 
express our agreement with the view ex- 
pressed in the above decision that the 
presumption of marriage cannot be raised 
in case where the first marriage is sub- 
sisting. In a society where second marri- 
age is not prohibited under the statute or 
under the customary-law, it is always 
open for any person to marry a second 
wife if he so desires and if he goes through 


.a form of marriage and lives with the 


other party as husband. and wife, we find 
no obstacle to the presumption being rais- 
ed from the fact of long cohabitation and! 
repute. Of course, if there is a statute 
such as the Madras Bigamy Prevention 
Act, 1949 or the Hindu Marriage Act, 
1955, a second marriage cannot be pre- 
sumed from long cohabitation and repute, 
as such a marriage cannot be recognised 
in law. In our opinion the mere fact 
that there was an earlier marriage sub- 
sisting in this case, it’cannot be consider- 
ed sufficient to rebut the presumption of 
a marriage arising out of long cohabita- 
tion and repute, i 


. 31. The learned counsel .for the 
respondents then submitted, basing him- 
self on the decision of the Supreme Court 
fin Gokal Chand v. Parvin Kumari, AIR 
1952 SC 231 that in any event the pre- 
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sumption of marriage in this case is a re~- 
buttable one and that there are enc_gh 


circumstances which completely des zoy.. 


the presumption. It was laid down in 
AIR 1952 SC 231 that 


“It is well-settled that continuous co~“ 
habitation for a.number of years may 
raise the presumption of marriage. In 
the present case, it seems clear that the 
plaintiff and Ram Piari lived and were 
treated as husband and wife for a nim- 
ber of years, and, in the absence of zay, 
material pointing to the contrary conchu- 
sion; a presumption might have bæn 
drawn that they were lawfully marred, 
But the presumption which may be drezn 


from long cohabitation is rebuttable, mand: 
if there are circumstances which weaken: 


or destroy that -presumption, the 
cannot ignore them.’” 


Reliance was also placed on the decis‘on 
in Bachubhai v. Bai Dhanlaxmi, AIR 
1961 Guj 141. There the parties had E~- 
ed and cohabited together for long perisd, 
and were recognised’ by relations <= 

friends as husband and wife. It vas 
held on the facts that though a presump- 
tion. of marriage can be raised, such pze- 
sumption was always rebuttable. In tze 
case before them the learned Judges found 
that the cohabitation lasted for less than 
2 years that the:man was potter and tre 

girl came from a brahmin family, ari 
that there was no evidence of repute or 
recognition as = 


Cort 


husband ‘and wife. =a 
these circumstances -the learned Judze 
held that the presumption of marriage kes 
been rebutted and that the probabilizy 
was that the man lived. with the women 
as his mistress. Relying on this decisic, 
the learned counsel for the respondent 
submits that the facts in this case ara 
similar. to the facts in AIR 1961-Guj 1-1 


and that the facts established here aza` 


sufficient to rebut the presumption 72 


marriage arising out of cohabitation, ard - 


repute. We are not prepared 
that the facts of the present case are 
similar to those in the Gujarat cas 
There the period of cohabitation was lecs 
than 2 years. In the case before us tke 
period of cohabitation was for more tha. 
15 years and there. is the admission anc 
acknowledgment by Palaniswamy in var- 
ous documents that the second plaintid 
was his wife and the first plaintiff we 

his: son. The second plaintiff has alse 


to agree 


been recognised and admitted as such b? 


the members of the family during the em- 
tire period. In the Gujarat case there 
was no evidence of repute at all and ther2 
was no question of acknowledgment or 
admission on the part of the -man wh. 
had ccohabited with the woman. Th= 
learned counsel for the respondent urgec. 
before us that the facts in this case indi- 
cate that the relationship between Palani- 
swamy and the second plaintiff should be 
that of paramour and concubine and not 
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husband and wife. He referred to the 
immemorial custom of prohibition of 
second marriage prevailing in Nadar 
community and submitted that as such 
the second marriage was not probable. 
But the custom set up having been found 
against by us earlier it cannot be consi- 
dered as a pointer against the truth of 
the marriage. | 


The learned counsel then relied on 
the fact that there has been a marriage 
of Palaniswamy with the first defendant 
in 1942 and there was no necessity, rea- 
son or justification for -Palaniswamy to 
marry a second wife. Here again we 
are not in a position to see any point in 
the submission made. It is not for us to- 
speculate as to whether Palaniswamy has 
any reason to marry:a second wife. It 
all depends upon the personal likes and 
dislikes and it is not improbable that he 
would have thought of the second marri- 
age in 1943 when he had married the 
first defendant an year earlier. It was 
also urged that if-really Palaniswamy 
wanted to marry a second wife, he being 
a rich man, would have informed his rela- 
tions and conducted the marriage with 
pomp as he celebrated his marriage with 
the first defendant, and that there is no 
reason why he should keep the marriage 
with the second- plaintiff as a secret one. 
In our view this circumstance also will 
not militate against the truth of the mar- 
riage if it is otherwise proved. It may be 
that Palaniswamy wanted to marry the 
second plaintiff without the knowledge or 
consent of his mother and the first wife 
for the fear that they may be against it. 
It is not for us to find out the motive why 
Palaniswamy wanted to keep the marri- 
age with the second plaintiff a secret one, 
and we consider it-is not improbable that 
when he cultivated intimacy with the 
second plaintiff he might have married 


` her out of love and wanted to keep it as 
“a Secret one till sometime, 


especially 
when he is marrying a girl outside his 
community and when the earlier marriage 
is subsisting. We find from the circum~ 
stances of this case that Palaniswamy had 
every reason to keep the marriage as a 
secret one, 


32. The learned counsel for the 
respondent referred to the following cir- 
cumstances as throwing . considerable 
doubt as to the truth of the marriage. He 
referred to the fact that there is no refer- 
ence to the marriage said to have taken 
place in the temple at Perur in any of 
the letters that passed between Palani- 
swamy and the second plaintiff. Accord- 
ing to him there is no reason as to why 
no reference to the factum of marriage 
was made in these private and secret 
letters. Even if the marriage took place 
secretly it will normally find a place in 
these letters between Palaniswamy and 
the second plaintiff which are not ex- 
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pected to be read by others, The learned 
counsel emphasised the fact that the 
second plaintiff who has been writing 
letters to Palaniswamy showing some an- 
xiety about their-relationship would nor- 
mally mention the ceremony of marriage 
said to have taken place at Perur temple. 
He also urged that the evidence adduced 
in the case is not sufficient to prove the 
ceremony of marriage, that the evidence 
consists of the pooja and tying of manga~ 
Iyam and exchange of rings and garlands 
at the temple. No one among the’ mem- 
bers of the family has spoken to about 
the second plaintiff wearing a thali all 
these years ever since 1943. Even the 
mother of the second plaintiff has not 
been examined to prove that the second 
plaintiff was wearing a thali. It was also 
urged that the absence of the mother of 
the second plaintiff at the time of the 
alleged marriage at Perur temple is tell- 
tale, and that the reason given by the 
second plaintiff for the absence of the 
mother at the time of the marriage was 
not convincing. The learned counsel for 
the respondent referred to the letters 
Exhibits B-31 and B-33 to show how the 
second plaintiff was treated by the mother 
of Palaniswamy and other members of 
the family when she visited the family 
house at Palni and Udumalpet between 
the years 1955 and 1957, that these letters 
show that the second plaintiff’s relation- 
ship with the members of the family was 
not such as to amount to recognition of 
the second plaintiff as the wife of Palani- 
swamy. The second plaintiff herself was 
sore with reference to her visits to the 
family house and her relationship with 
the other members of the family was not 
quite cordial. But we-consider that this 
will not lead to the conclusion that the 
second plaintiff was only a concubine of 
Palaniswamy and that is why the mem- 
bers of the family did not treat her, well. 
It is not improbable that even if the mar- 
riage had taken’ place between Palani- 
swamy and the second plaintiff still there 
might be some disagreement or estrange- 
ment making her visit to the family 
house unpleasant. On the contrary there 
is evidence in the case that the mother 
of Palaniswami and the first defendant 
visited the second plaintiff in her resid- 
ence at Coimbatore and the first defend- 
ant stayed in the second plaintiff's house 
in Coimbatore on more than one occa- 
sion. 


33. The respondents’ learned coun- 
sel then submitted that the form of 
address contained in Exhibits B-22, and 
B-26, and B-19 written by the second 
plaintiff to Palaniswamy as “Anna” is 
quite unusual and inconsistent with the 
factum of marriage. He also referred to 
Exhibits B-11 and B-23 wherein the 
second plaintiff has addressed Palani-~ 
swamy as “Dear Swami” and in Exhibit 
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E-8 as “Dear P. S.” It was also pointed | 
out that till 1946 the second plaintiff was 
signing the letters as D. K. Kumari, D 
representing the name . of her father 
Damodara Iyengar and after 1946 only 
she signs as D.P.K. Kumari, P repre- 
senting Palaniswamy. From this it is 
argued that till 1946 the seconc plaintiff 
did not consider herself as the wife of 
Palaniswami but only later on, after exe- 
cution of Exhibit A-1 in 1946 she styled 
herself as D. P. K. Kumari and that this 
completely belies their case of marriage in 
1943. Giving our due consideration to 
the above letters and the submissions 
based thereon made by the respondents’ 
counsel, we feel it is not safe to treafi 


:them- as ccnclusive for finding out whe- 


ther there was in fact a marriage be- 
tween the second plaintiff and Palani- 
swami. After all the second plaintiff was 
a student practically till 1946 and it may. 
be that she did not want to show her- 
self as a married girl especially when 
the alleged marriage was perfsrmed in 
a secret way, the intention of the parties 
being to keep the marriage as secret. 
After 1946 Exhibit A-1 came to be exe- 
cuted and registered by Palaniswamy 
publicly recognising the earlier alleged 
marriage and there was the birth of the 
first plaintiff in 1946; this made it un- 
necessary for the marriage to be kept as 
a secret one. The fact that in some of 
the letters the second plaintiff addressed 
Palaniswamy as “Anna” 
taken note of seriously as she was only 
a girl of 14 at the time of writing these 
letters and was studying in the school. 
Since the marriage was performed secret- 
ly it may be that she thought it safe to 
address the husband in that manner so 
that others who may come across these 
letters may not have any susticion about 
the marriage and their relationshin as 
husband end wife. For the reasons afore~ 
said we are not giving much importance 
as has been given by the trial court, to 
the second plaintiff's form of addressing 
Palaniswemy in the above letters. 


34. The respondents’ learned coun- 
sel further submitted that when the mar- 
riage is said to have been conducted in 
secret, there is no question of any repute 
as the parties cannot be said to be living 
as husband and wife to the knowledge of 
others. He relied on the case in Ma Wun 
Di v. Ma Kin, (1907) 35 Indian Appeals, 
41 in support of his submission that no 
repute can arise in the circumstances of 
this case where the parties wanted to keep 
the factum of marriage secret. It was 
observed by the Judicial Committee in 


.that case that before applying the general 


presumption of marriage arising from co- 
habitation with habit and repute, there 
must be some body of neighbours before 
repute can arise, that the habit and re- 
pute must be of that particular status 


may not be - 
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which in the country in question is law- 
‘ful marriage and that the presumpion 
cannot. arise where there is no tang-ble 
evidence of recognition of a womar in 
her quality of wife by people external 
to the house in which she lives. ‘This 
case was also relied on by the learned 
counsel for the respondent in support of 
his stand that mere acknowledgment or 
admission on the part of 
that the second plaintiff was his wife was 
not sufficient to raise the presumptior of 
lawful marriage. In that case there was 
a dispute between the widow and two ger~ 
sons who claimed to be the widow and 
son of one Maung Gale as to success:on, 


and the plaintiffs alleged a lawful macri- ` 


age in 1887 between Ma Wun Di (the first 
plaintiff) and Maung Gale which was Zol- 
lowed by cohabitation. The widow deni- 
ed the alleged marriage and stated that 
Ma Wun Di was only one of the numer- 
ous concubines taken by Maung Cale 
during his stay in Siamese territory ac- 
cording to the practice of Maulmein fores~ 
ters when visiting and residing in Siem- 
ese territory and that sh2 was merely a 
“monkey wife” or temporary mistress of 
Maung Gale and not his “egal wife. The 
Judicial Committee, after referring to the 
circumstances under which Maung Gale 
came into contact with Ma Wun Di in 
the company of other woman and zhe 
difficulty in that part of tae world where 
there were not many people at all to act 
the part of neighbours or public, hald 
that there is no tangible evidence of -e~ 
cognition of the woman, in her quality of 
wife, by people external to the house end 
independent of it. The Jucicial Commitee 
cited with approval the fcllowing passzge 
from the judgment of the Chief Justice of 
the Chief Court of Lower Burma. _ ; 
“It is not forbidden to a Burman 
Buddhist to have two wives at the same 
time; but it is universally conceded that 
the. leading principle o2 Buddhism is 
rather monogamy than polygamy, that 
polygamy is rare and that it is considered 
disrespectable. On the contrary, I should 
be inclined to say that if a woman co- 
habits with a Burman, whom she knows 
to be the lawful husband of anotker 
woman, the presumption.is that she is a 
mistress and not a. wife; and I would add 
that the presumption is strengthened if, 
and as in the present case, the cohabita- 
tion is behind the back and without tne 
knowledge of the first wie.” 
The decision in that case is mainly rest- 
ed on the fact that the cohabitation be- 
tween the parties was behind the back of 
the first wife and there was no evidenze 
of repute having regard to the special 
facts of the case. This decision will mot 
apply to the facts of tke present case 
where the mother of Pa_aniswamy, the 
first defendant and other close relations 
‘were aware of the long cohabitation b2« 


Palaniswemy.- 
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tween the second plaintiff and Palani- 
swamy and almost all the members of the 
family were treating them as husband 
and wife. There was no distinction 
shown between the first plaintiff and the 
other children of the family, during fes- 
tive occasions and the second plaintiff 
and her son were invited for almost all 
festivals and functions in the family. The 
explanation attempted by the first de= 
fendant that the second plaintiff was 
treated as a member of the family with . 
a view to satisfy Palaniswamy cannot be 
accepted. The first defendant herself has 
sought solace from the second plaintiff 
at the time when her husband Palani- 
swamy neglected her and she has treated 
the second plaintiff as a co-wife as evi- 
dent from some of her letters addressed 
to the second plaintiff. Further immedi. 
ately after the death of Palaniswamy 
there was an inventory taken of move~ 
ables and cash found in the family house 
by the relations such as 6th defendant 
and others and the first defendant as well 
as the second plaintiff were each given 
a list of inventoried articles and cash of 
Rs. 1000/-. All these go to show the treat- 
ment meted out to the 2nd plaintiff and 
her son, the first plaintiff was one con- 
sistent with their being the members of 
the family. We cannot agree with the 
learned counsel for the respondent that 
the evidence adduced in this case by the 
Plaintiff is not sufficient to establish habit 
and repute. 

35. The learned counsel for the 
respondent pressed for our acceptance 
the views expressed by the trial’ Court 
under issue 1 in paragraph 29 of its judg- 
ment, that if at all the second plaintiff 
may be stated to have been given the sta- 
tus of a secondary wife or “Avaruddha 
Stree” based on the decision in Siva 
Kumari v. Udeya Pratap Singh, AIR 1947 
All 314. which sets out the characteristics 


‘of “Avaruddha Stree” as follows:— 


“An -“Avaruddha Stree” has not the 
same status as that of a wife, but that 
status is very akin to it. The law recog- 


nises a clear and well defined line be- 


tween a harlot and an “Avaruddha Stree". 
She may be a concubine but she may, by. 
her fidelity to her paramour, win a posi~ 
tion of dignity and respect in his family. 
Fidelity to him or to his'‘memory is an 
essential condition. She is a wife though 
not in the orthodox sense. As a wife she 
has a distinctive position; she is admitted 
in the bosom of the family, though she 
may not be living in the house occupied 
by the family. She may not be the mis- 
tress of the house and yet she commands 
the affection of her paramour and the res- 
pect due and ordinarily shown to a wife.” 
We are not in a position to accept the 
said view of the trial Court. The trial 
Court relies on the form of address by the 
second plaintiff In some of her letters to 
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Palaniswamy as “Anna”. It also re- 
fers to the recitals in some of her letters 
where she has expressed concern over 
their relationship and desires Palani- 
swamy to do something to end her an- 
xiety. The trial Court thinks that such 
recitals in the letters Exhibits B-26, B-11, 
B-13, B-23, B-25, B-17 and B-8 showing 
the.anxiety of the second plaintiff, make 
it clear that the marriage pleaded be- 
tween .the second plaintiff and Palani- 
_ swamy cannot be true -and that the reci- 
tals therein are inconsistent with the 
married status set-up by the second plain- 
tiff. It is said that if the marriage had 
really taken place-and if they had been 
living as husband and wife, there is no 
necessity or reason for the concern ex- 
pressed by the second plaintiff at her 
relationship with Palaniswamy. It ‘was 
also said that if the marriage had really 
taken place, there was no necessity to 
bring about the document, Exhibit A-1 
in 1946. -As already expressed by us, the 
marriage having taken place in private, 
it is possible that the second plaintiff was 
anxious to make it public and to get a 
recognition as wife of Palaniswamy in 
the letters addréssed to him. In some of 
the letters written prior to the date of 
A-], disappointed at the silence of 
Palaniswamy with reference to her re- 
quest, she has written in an angry mood 
questioning his sincerity and consistency. 
We do not agree with the view of the 
trial Court that the terrors of these letters 
are by themselves . sufficient -to indicate 
that they were not living as husband and 
wife. 


36. In this case there are various 
clinching circumstances to justify a con- 
clusion that. the marriage said to have 
been perfomed at the Perur temple and 
the subsequent conduct of the parties liv- 
fing as husband and wife has been esta~ 
blished. P.W. 1 a respectable person be~- 
longing to another community has de- 
posed that he attended the marriage at 
Perur temple and that after the marriage 
the second plaintiff and Palaniswamy 
were living as husband and wife to his 
knowledge. P.W. 1’s son, Dr. Songali- 
‘appan (P.W. 6) has also deposed to the 
fact that Palaniswamy and second plain- 
_ tiff had been living as husband and wife 
from 1943 onwards and he was their doc- 
tor from 1945; P.W. 5, who is the cousin 
of Palaniswamy, has deposed that he ac- 
companied the parties and attended the 
marriage at Perur temple. We do not 
find any justifiable reason as to why we 
should not accept their evidence as cor- 
rect. No acceptable motive has been 
suggested to discredit their evidence and 
probability also seems to be in favour of 
the parties going through a form of marri- 
age in 1943. It is in evidence that the 
second plaintiff was a girl of 14 in 1948 
and the. relationship between Palani- 


: establish the fact that the 
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swamy and her became quite intimate 
Having seen the ‘trend of the letters writ- 
ten by the second plaintiff showing consi- 
derable anxiety and demanding a marri- 
age status, it is probable that she insisted 
on some ceremony of ‘marriage before 
she allowed Palaniswamy to have any 
cohabitation with her. From the mere 
fact .that there is no reference. to the 
ceremony of marriage in any of the let- 
ters, or the agreement Ex. A-1 it cannot. 
be said that they are conclusive against 
the factum of marriage. It may be that 
the second plaintiff was not satisfied with 
the ceremony of marriage secretly. con- 
ducted in a temple ànd thought that may . 
not give her sufficient status as. wife of 
Palaniswamy as among the members -of 
his family unless there is a regular marri- 
age in the presence of the family mem- 
bers or a document evidencing the marri~ 
age is executed. The marriage agree- 
ment, Exhibit A-1 might have been exe- 
cuted by Palaniswamy at the instance of 
the 2nd plaintiff by way of caution. 


37. The learned counsel for the 
respondent further submitted that the 
evidence on record shows that the rela- 
tionship between Palaniswamy and the 
second plaintiff started with illicit inti- 


“macy in'such a case, no presumption can 


arise of a lawful marriage merely because 
of the long cohabitation. We are of the 
view: that the evidence adduced in the 
case by the defendants is not sufficient to 
- relationship 
started with illicit intimacy. It is found 
that the second plaintiff. attained puberty 
in 1942 and when Palaniswamy and the 
second plaintiff became friendly shortly 
thereafter they went through a form of 
marriage in the temple at Perur and they 
thereafter began to live as husband and 
wife. There is no evidence on record 
that even before the alleged marriage at 
Perur temple there was any illicit inti- 
macy between the second plaintiff and 
Palaniswamy. We are inclined to accept 
the evidence of the second plaintiff as 
P.W. 2 and the evidence of the other wit- 
nesses who speak to the marriage having 
taken place at Perur temple and hold that 
it is that marriage-ceremony which has 
inaugurated the ‘connection between the 
second plaintiff and Palaniswamy. 


38. The learned. counsel for the 
respondenis submitted that even the mar- 
riage ceremony spoken to by the said wit- 
messes does not satisfy the requirements 
of a valid marriage as Jaid down in Deiva- 
nai Achi v. Chidambaram Chettiar, 1955- 
1 Mad LJ 120 = (AIR 1954 Mad 657). In 
that case Satyanarayana Rao and Rajago- 
palan, JJ., after referring to various texts 
of Hindu Law, expressed that if the par- 
ties are governed by the Hindu Law. as 
the parties in this case are, in order to 
bring about a valid marriage they must 
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either observe the formalities and care- 
monies requisite for a valid marriage 
under Hindu Law or, at any - rate, 


sub-caste or family govern their merri- 
ages, If they do not choose however to 
conform to any of the forms recognised or 
permitted by Hindu Law, it is oper to 
them to have recourse to the statute, for 
.example Act 3 of 1872 and get the merri. 
age registered. Atcording to the learned 
Judges the Hindu conception of a marri- 
age is “Samskara”, a purificatory cere- 
mony prescribed by religion and a marri- 
age in Hindu law is not a mere contract 
and that it is the rite of marriage which 
creates the indissoluble religious tie be- 
tween husband and wife. It was urzed 
that the essentials of a marriage such as 
Homam and Sapthapathi have not proved 
to have been performed in this case. 

; In this case there is the evi- 
dence of D.W. 3 and D.W. 4 to the efect 
that tying of thali alone is an important 
ceremony in a marriage among the 
Nadars,, all other ceremonies are not so 
important. Then there is the evidence of 
P.W. 1, P. W. 2 and P.W. 5 which is cete- 
goric about the tying of the thali in the 
temple and exchange of rings and gar- 


lands in the presence of the persons. 


‘gathered there. Even the trial Court 2x- 
presses the view that in case it is found 
that the marriage between the seccnd 
Plaintiff and Palaniswamy at Perur tem- 
ple is true, the validity of the marriage 
cannot be questioned. 

40. The learned Judges in 1953-1 
Mad LJ 120 = (AIR 1954 Mad 657) have, 
after referring to the decision in Bat 
Diwali v. Moti Karson, 
Bom 509 expressed the view that if cər- 
tain ceremonies are performed and it is 
not known after a long lapse of time as 
to what exactly was the nature of fhe 
ceremonies, there may be room for pre- 

- suming the validity of a marriage from 
the fact of continued cohabitation for a 
long time as husband and wife. 


` AL Rajamannar, J., (as he then 
was) in Thirumalai Naicker v. Ethiraj- 
ammah, 1946-1 Mad LJ 438 = (AIR 146 


Mad 466) held that, where ‘the ceremony 
of marriage consisted in the case of a 
widow of tying what is called naduveettu 
thali which was found to.be the custcm 
among the Naickers, the evidence addtc- 
ed in the case was insufficient to esta- 
blish the custom to constitute a va id 


form of marriage. At the samé’time tae. 


learned Judge was however inclined to 
hold that when the factum of celebration 
of some form of marriage is established, 
a valid marriage may be presumed in 
view of long cohabitation. The observa- 
tions of the learned Judge are as followsz:- 
“In this state of evidence I am forced 
. to rest my conclusion not on a definite 


euch - 
form and such ceremonies which accord-" 
fing to the usage of the community, ceste, 


(1898) ILR 22` 
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finding that it has been established be- 
fore me that this form-of- marriage Is 
valid, but rather on the general presump- 
tion which ought to be drawn in favour 


„of a valid marriage when the fact of the 


‘celebration of some form of marriage is 
established and it has not been establish- 
ed before me by evidence on behalf of 
the plaintiff that that form is invalid.” 
In this connection we may refer to the 
decision in Collins v. Bishop, (1878) 48 
LJ Ch D 31 in which the marriage was 
held established by mere repute on the 
basis of legal presumption even though 
the positive evidence in support of the 
marriage was not satisfactory. 


42.- After going through the autho- 
rities cited at the Ear, we are inclined, 
on the facts of this case, where the fac- 
tum of the celebration of some form of 
marriage is established, to raise the legal 
presumption of lawful marriage arising 
out of the long cohabitation and repute. 


43, The learned counsel for the 
appellants urged an alternative conten- 
tion that even if the alleged marriage 
performed at Perur:temple is not accept- 
ed as true or valid, the provisions of 
Madras Act 21 of 1967 enacted for the 


_ purpose of validating marriages popularly 


known’ as “Suyamariyathai or Seerthi- 
ruththa” marriages. The learned counsel 
invoked the provisions of Section 2 of 
that Act which inserted Section 7-A in 
the Central Act 25 of 1955. Section 7-A 
(1) reads as follows:— ° f 

“Special provision regarding Suva- 
mariyathai and Seerthiruththa marri- 
ages:— 

(1) This section shall apply to any 
marriages between any two Hindus, whe- 
ther called suyamarivathai marriage or 
Seerthiruththa marriage or by any other 
‘name, solemnized in the presence of rela- 
tives, friends or other persons— 

(a) by each party to the marriage 
declaring in any language understood by 
the parties that each takes the other to 
be his wife, or, as the case may be, her 


husband; or 


(b) by each party to the marriage 
garlanding the other or putting a ring 
upon any. finger of the other; or 

(c) by the tying cf the thali.” 

The learned counsel relies: on this provi- 
sion for two purposes namely, (1) to vali- 
date the marriage said to have been per- 
formed at Perur temple in the event of 
the Court holding that the ceremonies 
said to have been performed are insuffi- 
cient to constitute a valid marriage under 
the Hindu Law and (2) to construe the 
document Exhibit A-1 as constituting a- 
valid marriage agreement in case it is 
held that no marriage was in fact per- 
formed at Perur temple. It was sub- 
mitted that Section 7-A (1) enables the 
parties to solemnize a marriage by mere 
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declaration that each takes the other to 
be his wife or, as the case may be, her 
husband or by each party to the marriage 
garlanding the other or exchanging rings 
or by tying a thali. Section 7-A (2) (b) 
validates all marriages to which Sec- 
tion 7-A (1) applied and solemnized at 
any time before the commencement of 
the Act shall be deemed to have been 
with effect from the date of such solem- 
nization be good and valid in law (sic) 
On a due consideration of the scope and 
object of the above provisions, we are 
of the view that sub-sections (b) and (c) 
of Section 7-A (1) can be applied to the 
facts of this case and the marriage said 
to have been performed at Perur temple 
will be good and valid in law in view of 
the retrospective nature of the provisions. 
We are however not inclined to accept 
the submission made by the appellants’ 
counsel that Exhibit A-1 by itself will 
be sufficient to constitute a marriage as 
a declaration contemplated under sub- 
section (a) of Section 7-A (1) of the Act. 
It is doubtful whether the mere execu- 
tion of the document, Exhibit A-1 by the 
spouses will amount to a declaration ‘in 
the presence of’ friends, relatives and 
other persons contemplated in the section. 
Further Exhibit A-1 does not purport to 
inaugurate the relationship between the 
spouses on that day but it recognises the 
existing relationship between them and 
we are not sure that Section 7-A (1) :(a) 
can be applied to such cases as amount- 
ing to a solemnization of marriage by 
declaration. Sub-section (a) of S. 7-A (1) 
seems to contemplate a solemnization 
of a marriage by declaration which in- 
augurates the. connection between the 
spouses and not a validation of an exist- 
ing relationship. However, we are not 
expressing any final opinion as to the 


scope of Section 7-A (1) (a) as we are 


resting our decision on the form and 
ceremony of marriage conducted at Perur 
temple and the validating provision con- 
tained in Section 7-A (1) (b) and (c). read 
with Section 7-A (2) (b) of the Act, for 
holding that a marriage has in fact taken 
place as contemplated by Jaw and the 
decision in 1955-1 Mad LJ 120 = (AIR 
1954 Mad 657) will not stand in the way 
of the second plaintiff establishing her 
marriage with.Palaniswamy on the mate- 
rials on record, 


ot 5 

44, In the view we have taken, 
we have to disagree with the decision of 
the trial court on the main issue relating 
to the validity of the marriage between 
Palaniswamy.and the second plaintiff 
and hold that a lawful marriage between 
them has been established in this case, 
that the first plaintiff is the legitimate 
son of Palaniswamy, and that as such 
they are entitled to the shares claimed 
by them in the suit. 


A.L EB. 


45. We are, however, accepting as 

correct the decision of the trial court an 
other issues referred to earlier in this 
judgment. As a matter of fact the ap- 
pellants did not challenge the correctness 
of the findings of the trial court on other 
issues at the time of the’ hearing of this 
appeal. They confined their attack only 
on the main issue as to the validity of the 
marriage. 
_ 46. In the result, the decree ard 
judgment of the trial court is partly sət 
aside and there will be a preliminary 
decree for partition of the plaintiffs’ 
3/10th share in the estate left by Palani- - 
swamy. On the question of mesne pro~- 
fits, past and future, we direct that the 
same shall be ascertained by the trial 
court after enquiry under Order 20, 
Rule 12 of the Civil Procedure Code. The 
Plaintiffs shall be entitled to their costs 
in this appeal. 


Case remanded, 
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K. VEERASWAMI, C. J. AND 
GOKULAKRISHNAN, J. 

The Accommodation Controller, Mad- 
ras, Appellant v. G. Rukmani 
Respondent. 


Writ Appeal No. 258 of 1965, D/- ` 
15-9-1970 against order of Srinivasan J. 
reported in 1965-1 Mad LJ 324. 


_ Houses and Rents — Madras Build- 
ings (Lease and Rent Control) Act (18 of 
1960), S. 3 (10) (ce) — Occupation for 
purposes of S. 3 (10) (c) may be occupa- 
tion where the owner resides in a portion 
of the house off and on and most of the 
time keeps it locked—The question is one 
of intention as disclosed by the act of 
user of the portion of the house. W. P. 
No. 2734 of 1969 (Mad.), Overruled. 
(Para 2) 


_ Occupation may, no doubt, be physi- 
eal, but it does not follow that the owner 
should actually reside in a portion of the 
house all the 24 hours in a day. It will 
be such occupation if, intending to reside 
in the house, the owner keeps a portion 
therein locked, so that when the oppor- 
tunity or necessity arises, the portion may 
be free for use by him or her. (Para 2) 
Cases Referred: Chronological Paras 
(1969) W. P. No. 2734 of 1969 (Mad) 2 
_ D. Raju for Addl. Govt. Pleader, for 
Appellant; P. V. Subramanyam, for Res- 
pondent. 

K. VEERASWAME, C. J. :— The writ 
appeal raises a short point.as to whether 
the occupation referred to in S. 3 (10) (c) 


of the Madras Buildings (Lease and Rant 
Control) Act should be actual physical 
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occupation all the time. The respondent 
was occupying a portion of the buil ding 
belonging to her, the rest of the portion 
being under tenancy. Or termination of 
the tenancy in one portion of the rst 
floor, the Accommodation Controller, pur- 
porting to act under Section 3 (3), allo-ted 
that portion to a tenant of his nomcna- 
tion. He declined to give effect to Sec- 
tion 3 (10) (c), though his attention was 
ee to it. Srinivasan J. quashed this 
order 


2. The Jearned Judge proceeded 
upon the footing that the petitioner her- 
self was in occupation of a‘portion of the 
building. Before us, it is stated tha: it 
is not she but -her daughter who livec in 
that portion. But we think that such 
occupation * may well fall within the pur- 
view of Section 3 (10) (c). Alagiriswami 
J. held the view in W. P. No. 2734 of 
1969 (Mad) that when the section spoke 
of a building a part of which was occu-~ 
pied by its full owner, but the whole or 
any portion of the remaining part of the 
building was let to any tenant, it œn- 
templated actual occupation of the bu_ld- 
jing by the owner. He also went further 
to observe that merely because the owner 
of it is keeping a room locked, it does not 
become a case of occupation of the buld- 
ing by the owner for the purpose of Sec- 
tion 3 (10) (c) of the Act. With due res- 
pect, we are unable to agree with this 
view. Occupation may, no doubt, be 
physical, but it does not follow that the 
owner should actually reside in a portion 
of the house all the -24 hours in a day. 
It will be such occupation if, intending 
to reside in the house, the owner ke=ps 
a portion therein locked, ‘so that when 
the opportunity or necessity arises, ihe 
portion may be free for use_by him or 
her. This is the view of Srinivasan J. 
with which we find ourselves in agrz2e- 
ment. The learned Judge said: — 


“Tt may be that a person who does 
not choose to reside pe ermanently in ane” 
place may keep a part’of his premises 


always available for his occupation end - 


occupy it from time to time. That will 
be just as inuch occupation’ as o¢cupat_on 
for all the time permanently by che 
owner. This provision is a new one, 
which did not find place in the old Act. 
If one can imagine the reasons which _ed 
to the introduction of this clause, it may 
well be that the Legislature intended that 
when the owner is himself in occupatzon 
of a, part of the building, the choice of 
a tenant in respect of the part of the 
building should be left to him. Cases 
have not infrequently arisen under ihe 
old Act where.the Accommodation Ccn- 
troller. has thrust upon a landlorc a 
tenant of a religious persuasion and prac- 
tices different from those of the own=r, 
who was also occupying the building. 
This undoubtedly led to considerable 
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hardship on the part of the landlord and 
it is presumably to avoid such ‘situation 
that a provision of this kind has been 
enacted.” 
Whether that was the purpose of the 
Legislature in introducing the clause or 
not, we are clear that occupation for pur- 
poses of Section 3 (10) (c) may well be 
occupation where the owner resides in a 
portion of the house off and on and most 
of the time keeps it locked. The ques- 
tion is one of intention as disclosed by 
the act of user of the portion of the house. 
If, on a consideration of that, it is obvi- 
ous that the owner occupied the house, 
then Section 3 (10) (c) should apply to it. 
3. The appeal is dismissed. No 
costs. E 
Appeal dismissed. 


AIR 1971 MADRAS 343 (V 58 C 67) 
ISMAIL, J. 

M. S. Sambamurti Sastriar and 
others, Petitioners v. The Deputy Regis- 
trar of Co-operative Societies, Ranipet, 
North Arcot Dist. and others, Respond- 
ents. 


Writ Pein. No. 790 of 1969, D/- 23-4- 
70. 


(A): Co-operative Societies — Madras 
Co-operative Societies Act (53 of 1961), 
S. 71 — Once the powers under S. 71 
exercisable by the Registrar is validly 
conferred on the Deputy Registrar under 
S. 3, he becomes Registrar for the exer- 


: a of those powers—The use of the ex- 


pression “Registrar himself” in S. 71 does 
not militate against the construction that: 
he becomes ai eta or the purposes of 
S. 71 (1). (X-Ref.: 3). (Para 5) 

{B) alae ie of Statutes — A 
jurisdiction conferred on any authority “by 
a statute includes and implies all powers 
that are necessary or incidental to the 
effective exercise of the jurisdiction un- 
less there is anything contrary expressly 
provided for in the statute itself. AIR 
1969 SC 436, Rel. on. (Para 6) 


(C) Co-operative Societies — Madras 
Co-operative Societies Act (53 of 19614), 
S. 96 (4) — The appellate authority has 
the power of remand. (Para 11) 

S. 96 (4) does not impose any restric- 
tion whatever on the nature of the order 
which the appellate authority can pass. 
The widest terms in which the jurisdic- 
tion has been conferred indicate that ft 
has all the- powers and attributes of the 
appellate authority and can pass 
orders as are incidental or necessary to 
the effective exercise of that jurisdiction. 
It follows that it has power to remand the 
matter. ATR 1963 Ker 73 wee Rel. on: 
1969-2 Mad LJ 642 & C. P. 6144 of - 
1948, DJ- 25- 1-1949, (Mad.), a e 

(Paras 6, 11) 


BO/CO/A692/71/YPB/P 


344 Mad. [Prs. 1-5] M. S. S. Sastriar v. Dy. Registrar Co.-op. Socy. (Ismail J) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 430 (V 56) = 
1969-2 SCR 65, Income-~tax Officer, 
Cannanore v. Md. Kunhi 
(1969) 1969-2 Mad LJ 642 = 82 
Mad LW 546, Subbiah Servai v. - 
Asst. Settlement Officer, Madurai .. 9 
- (1963) AIR 1963 Ker 73 (V 50) = 
1962 Ker LJ 1133 (FB), N. K. 
Dharamdas v. State Transpor 
Appellate Tribunal, Kerala 
(1949) C. M. P. 6144 of 1948, D/«- 
25-1-1949 (Mad): 


K. Parasaran for R, Shanmugham, P. 
Narasimhan and K. M. Natarajan, for 
Petitioners; T. Satya’ Dev, Asst. Govt. 


Pleader, N. T. Vanamamalai and S. M. Ali © 


Mohamed, for Respondents. 


ORDER :— The first petitioner ïs the 
Secretary, the second petitioner is the 
Assistant Secretary, the third petitioner is 
the President, the fourth petitioner is the 
Vice-President, and the fifth petitioner is 
a Director of the Arni Co-operative Stores, 
Arni.. Proceedings were taken under Sec- 
tion 71-of the Madras Co-operative So- 
cieties Act, Madras Act 53 of 1961 (here- 
jinafter referred to as the Act) for sur- 
charging these persons. The Deputy Re- 
gistrar of Co-operative Societies, Ranipet, 
by his order dated 9-7-1966 directed the 
various petitioners herein to ‘restore. a 
sum of Rs. 60,634-77 jointly and severally 
to the assets of the Arni Co-operative 
Stores, Arni, by way of compensation 


under. the said section. ‘Against this, order ' 


- of the’Deputy Registrar, . the petitioners 
-herein preferred appeals to the second 
respondent herein, namely, the Appellate 
Tribunal, constituted under S. 95 of the 
Act. That Tribunal, by an. order dated 
24th September,. 1968, set aside the order 
- of the Deputy Registrar and remanded 
the matter to him for fresh consideration. 
The ground on which the Tribunal set 
aside the order was that a copy of the 


report of the Enquiry Officer under Sec- -. 


tion 65 of the Act should have been made 
_ available to the petitioners herein, 
that the conclusion of the Deputy Regis- 
trar that the petitioners herein had ad- 
mitted their liability in respect of the 
amounts in question was an unwarranted 
one. Hence, without expressing any 
opinion on the merits with regard to the 
liability of the petitioners. herein, the 
second respondent Tribunal remanded the 
matter to the Deputy ‘Registrar of Co- 
operative Societies, Ranipet, North Arcot 
District, for fresh disposal. It is to quash 
` this order of the second respondent that 
the present writ petition under Art. 226 
of the Constitution has been filed. 


2. Mr. K. Parasaran, the learned 
counsel for the petitioners in this writ 
. petition, raised two contentions in sup- 

' port of the’ writ petition. The first con- 
tention is that the second : respondent- 


by the Deputy Registrar 
0° 


-nisation or management 
and . 


ALR 


Tribunal had no jurisdiction whatever to 
remand the matter for fresh consideration 
and that the 
second respondent Tribunal should have 
disposed of the matter finally itself. The 
second contention is that under Section 71 
of the Act, the officer competent to pass 
an order of surcharge is the Registrar of 
Co-operative Societies for the State of 
Madras, and not the Deputy Registrar. 
I shall now consider these contentions. 


3. It is easier to dispose of the 
second contention first. As far as the 
Act is concerned, the term ‘Registrar’ is 
defined in clause (10) of Section 2 as 
follows:— 

* ‘Registrar’ means a person appoint- 
ed to perform the duties of a Registrar of 
Co-operative Societies under this Act, and 
includes a person on whom all or any of 
the powers of a Registrar under this Act 
have: been coriferred under Section 3.” |. 
Section 3 states: _ 


“The Government may appoint a per- 
son to be Registrar of Co-operative So- 
cieties for the State of Madras or any 
portion of it and may by general or spe- 
cial order, confer on any other persons 
all or any of the powers of, a Registrar 
under this Act.” 


4. Thus any ofe. on whom the 
powers. of a Registrar have been conferred 
by the Government is a Registrar for the 
purpose of this Act. It is not denied be- 
fore methat the powers exercisable under 
Section 71 of the Act have been conferred 
on the Deputy Registrar of Co-operative 
Societies, Ranipet, Nòrth Arcot Dist. But 
the argument of Mr. Parasaran is -based 
upon the word ‘himself’: occurring in 
Section 71 of the Act. S. 71(1) states— 


“Where in the course of an audit 
under Section 64 or an ‘enquiry under 
Section 65 or-an inspection: under Sec- 
tion 66 or Section 67`or the winding up 
of a Society, it appears that any person 
who is or was entrusted with the orga~ 
of the society 
or any past or present officer or servant 
of the society has misappropriated or 
fraudulently retained any money or other 
property or béen guilty of breach of trust 
in relation to the society or has caused 
any deficiency-in the assets of the society 
by breach of trust or wilful negligence 
or has made any payment contrary to 
this Act. the rules or the by-laws, the 
Registrar himself, or any person specially 
authorised by him in this behalf, of his 
own motion or.:on the. application of the 
committee, liquidator or any creditor or’ 
contributory may enquire into.” 


5. Mr. Parasaran relies upon the 
expression ‘himself’ and contends that 
the expression “Registrar himself” would 
indicate that the Registrar contemplated 
by this section is the Registrar of Co-op2- 
rative Societies for the State of Madras 
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and not the Deputy Registrar. I am unetle 
to see any substance in this contenticn. 
Once the powers under S, 71 of the +ct 
have been validly conferred by the Gv- 
ernment on the Deputy Registrar, cer~ 
tainly the Deputy Registrar becomes ne 
Registrar for the exercise of those powers 
under Section 71. The use of the 2x- 
pression ‘himself’ is not inconsistent with 
this construction, because even.when Ine 


power has been conferred on the Depay.. 


Registrar and therefore he becomes ine 
Registrar for the purpose of Section 71/-), 
the section merely contemplates that it 
is open to the Deputy Registrar to autio- 
rise another person to enquire into =e 
conduct. Therefore, the use of the ex 
pression ‘himself’ in Section 71(1) does 
mot in any way militate against the c22- 
struction that. the Deputy Registrar, an 
whom the powers under Section 71 heave 
been conferred bythe Government, b2- 
comes a Registrar for the purpose of S22~ 
tion. 71{1). Hence there is no substanze 
in the second of the contentions of the 
learned counsel for the 
I reject the same. 

6. As far as the first contention’ is 
concerned, reliance is placed only on stb- 
sections (4) and (6) of Section 96 of the 
Act. Section 96 of the Act. deals w-th 
‘appeals. Section 96(1) deals with appeals 
to the Tribunal, while Section 96(2) deais 
with appeals to the Registrar of Co-ope 
rative Societies for the State of Madras 
or to the Government. Sub-section (3). of 
the section deals with the limitation wift- 
in which the appeal should be preferred, 
Sub-section (4)-is as follows— ` 

“Im disposing of an appeal under tks 
section, the appellate authority: may, after 


giving the parties an opportunity of ma-. 
ing their representations, pass such’ orders- 
thereon as the appellate authority ey: 


deem fit.” 
Sub-section (6) states— i 
“The: appellate authority - may pess 
such interlocutory _ orders -pending tha 
decision on the appeal as the appellata 
authority may deem fit.” 3 
Basing himself upon these two sub-sex~ 
tions, Mr. Parasaran contends . that, . in 
so`far as the sub-section (6) express7 
‘deals with the power of 
authority to pass interlocutory orders, $ 
must be presumed that the general pow27 
conferred by sub-section (4) does not in- 
-clude the power of remand and that, if 
the power of remand is. to be attributed 
to the appellate authority such a pows: 
should have been expressly conferred 
upon the appellate authority, just as the 
power to pass interim orders has been 
conferred. I am unable to accept this 
contention for more than one reason. I: 
is sub-section (4) that deals -with tke 
scope of the orders that the appellare 
authority may pass on the appeal. That 
sub-section does not impose any -restric- 


` pellate jurisdiction has been conferred on 


petitioner, md ‘ 


the _appellaza ” 
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tion whatever on the nature of the. order] 
which the appellate authority can pass 
in respect of an appeal that is preferred, 
before it. It is an ordinary rule of con- 
struction that, where a statute confers a 
jurisdiction on an authority, that jurisdic- 
tion must, be deemed to include and im- 
ply all powers that are necessary or inci- 
dental to the effective exercise of the 
jurisdiction conferred on the authority, 
unless there is anything contrary ex- 
pressly provided for in the statute itself. 
In this case there is nothing contrary +o 
such an implication, provided for ex- 

pressly in the statute, but, on the other 
hand, the widest terms in which the ap- 


the appellate authority will clearly show 
that it, has all the powers and attributes 
of the appellate authority and can pass 
all orders as are considered to be inci- 
dental or necessary to the effective exer- 
cise of that appellate jurisdiction.. 


7 Mr. Parasaran in this context 
relied on the decision. of a Bench of this 
Court in C. M. P. No. 6144 of 1948, Dj/- 
25-1-1949 (Mad). That was a case deal- 
ing with the power of, remand of the ap- 
pellate authority constituted under the 
Madras Buildings (Lease and Rent Con- 
trol) Act (Madras Act XV of 1946). Sec- 
tion 12(1) of that Act provided for an 
appeal against the order passed by the 
Controller and sub-section (3) of that sec- 
tion defined the powers of the appellate 
authority in the following terms: 


“The appellate authority shall 





` send 


. for the records of the case from the Con- 


troller and after giving the parties an 
opportunity of being heard and, if neces- 


_ sary, after making such further enquiry 


as he thinks fit either personally or 


-through the Controller, shall decide the 


appeal.” 


` It is with reference to this specific langu- 


age of the power of the appellate autho- 
rity the question that arose for considera- 
tion before the Bench was whether the 
appellate authority which was vested 
with such power had .the power to re- 
mand: The Bench of ‘this court came io 
the conclusion that, in. view of the res- 
tricted provision contained in the statute, 
in particular that the appellate authority 
can make such further enquiry ‘as he 
thinks fit and that he must decide the 
appeal, such appellate authority had no 
power to remand. The learned Judges 
expressly left open thea question whether 
every appellate authority irrespective of 
the terms in which the appellate power 
has been conferred can be said to have 
or not to have the power of remand. This 


‘is what the learned Judges had to say in 


this matter: 


“It is not necessary to decide the 
Jarger question whether, when the Legis- 
lature constitutes an appellate anfhority, 
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be it an officer or tribunal or court, under 
a special statute, without defining in any. 
manner the powers of such appellate au- 
thority, all the powers which are gene-~ 
rally possessed by the appellate courts in 
the hierarchy of civil and criminal courts 
of the land vest in the appellate authority 
designated by that special statute. In 
this Act, sub-section (3) of Section 12 
defines in clear terms the powers of the 
appellate authority. The appellate au- 
thority has got the power to make such 
further enquiry as it thinks fit. before 
deciding the appeal. This enquiry, it can 
do, either personally or through the Con- 
troller. But after such enquiry the ap- 


pellate authority is bound to decide the ` 


appeal. It is not enough if the appellate 
authority merely disposes of the appeal; 
he is bound to decide the appeal. If in 
its opinion the material on records is nof 
sufficient, or if it thinks that the enquiry, 
made by the Controller is not sufficient, 
it can make further enquiry personally. 
or through the Controller; but eventually 
the appellate authority shall decide the 
appeal. Having regard to the language 
of this sub-section we do not think that 
it would be permissible, to import in- 
herent powers which may be possessed by 
the ordinary appellate courts of the land 
and invest the appellate authority under 
the special Act with all such powers. No 
authority has been cited to us in which if 
has been held that in spite of such res- 
trictive language defining the powers of 
the authority as we have in sub-section 
(3) of Section 12 of this Act, the appellate 
authority will have additional powers ‘not 
mentioned in the enactment.” 


8. In the present case ‘there is no 
restrictive language whatever, defining 
the powers of the appellate authority, 
and, consequently, the decision relied 
upon by Mr. Parasaran, has no applica- 
tion to the present case. 


9. Another decision on which reli- 
ance was placed by Mr. Parasaran is that 
of Kailasam J. in Subbiah Servai v. Asst. 
Settlement Officer, Madurai, 1969-2 Mad 
LJ 642. That case related to the power 
of remand which the Director of Settle- 
ment exercised under the provisions of 
the Madras Estates (Abolition and Con- 
version into Ryotwari) Act 1948 The 
learned Judge in that case pointed out 
that under Section 5(2) of that Act the 
Director of Settlement was empowered to 
eancel or revise any of the orders or pro- 
ceedings of the Settlement Officer other 
than those in respect of which an appeal 
lay to the Tribunal. The learned Judge 
came to the conclusion that, as the Civil 
Procedure Code was not applicable to 
proceedings before the Director of Settle- 
ments and in view of the express langu- 
age of Section 5(2) of that Act enabling 
the Director of Settlement only to can- 
cel or revise the orders of the Settlement 


of being heard. There 
_ Provision whatever in the Act as to the 
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Officer, the Director had no power of 
remand: I am of the view that this deci- 
sion also has no relevancy to the present 
case, in view of the language of Seca 
tion 96(4) of the Act. 

10. On the other hand, it is con- 
tended by the learned counsel for the 
third respondent that the appellate au- 
thority has the power to remand the 
matter as incidental to the appellate 
power itself. For this purpose reliance 
was placed upon the: decision of the 
Supreme Court in Income-tax Officer v. 
Md. Kunhi, AIR 1969 SC 430. The ques- 
tion involved in that case was whether 
the Income-tax Appellate Tribunal had 
the power to order interim stay of cot- 
lection of tax. The Supreme Court up-: 
held such a power and was of the view ` 
that an express grant of statutory power 
earried with it by necessary implication 
the authority to use all reasonable means 
to- make such grant effective. Even 
though the decision of the Supreme Court 
is not directly in point, still the reasoning 
behind the judgment is applicable to the 
present case, since, as I pointed out al- 
ready, the grant of statutory power car- 
ries with it by implication all powers 
which are necessary for an effective éxer- 
cise of that statutory power. 

1i. On the other hand, there are 
express decisions with regard to the 
power of the appellate authority under 
the Motor Vehicles Act, Section 64 of the 
Motor Vehicles ‘Act, 1989, deals with ap- 
peals against ` orders and that section 
merely states, that ‘a person aggriev- 
ed against certain orders may with- 
in the prescribed time and in the 
prescribed männer appeal to the -prescrib- 
ed authority who shall giye such person 
and the original authority an opportunity 
is. absolutely no 


nature of the order which the appellate 
authority can pass. Notwithstanding this, 
this court has held that the appellate 
authority has necessarily the power to 
remand merely as a power incidental to 
the exercise of the appellate power. The 
same view was taken by a Full Bench of 
the Kerala High Court in N. K. Dharma- 


‘das v. State Transport Appellate Tribunal, ` 


AIR 1963 Ker 73 (FB). The learned 
Judges took the view, relying on the 
statement contained in Maxwell’s Inter- 
pretation of Statutes, that where an Act 
conferred a jurisdiction, it impliedly also 
granted the power of doing all such acts 
or employing such means as were essen~ 
tially necessary to its execution, and came 
to the conclusion that the appellate au- 
thority under the Motor Vehicles Act had 
the power of remand. The reasoning of 
the learned Judges of the Kerala High 
Court will clearly apply to the present 
ease. I am of the view that in view of 
the: very wide language in which the 
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power to pass orders has been. conferred 
on the appellate authority in the present 
case, and in the absence of any restric- 
tive: language with reference to that ap- 
pellate jurisdiction it must be held that 
the second respondent-Tribunal as appel- 
late authority did have the power to make 
the remand in the. present case. 

12. Mr. Vanamamalai also drew 
my attention to Rule 91 of the Rules 
framed under the Act, in which it is szat- 


` ed that the proceedings of the Tribunal. 


shall be governed, as far as practicable, 
by the provisions of the Code of Civil 
Procedure, 1908, and contended that with 
reference to this provision as well the 
appellate authority must be deemed to 
have the power of remand. This submis- 
sion derives support from the observa~ 
tions in the judgment of the Kerala High 
Court referred to already. > Before the 
Jearned Judges, it was suggested that the 
absence of a provision making the Code 
of Civil Procedure 1908, applicable to the 
proceedings indicated that the power of 
remand was not intended to be granted. 
The learned Judges stated that, if the 
power of remand was implicit in an ap- 
pelate jurisdiction, on the ground tha- it 
was incidental to and. essential for zhe 
proper exercise of that jurisdiction, che 


fact that the Code of Civil Procedure - 


1908, had not been made applicable cond 
have no reaction on the existence or 
otherwise of that power, and that it might 
be that if some of the provisions of -he 
Code were made applicable to a Tribunal 
and others left out, a contention was pos- 
sible that the provisions left out had been 
deliberately excluded, but such was not 
the case before them. On the other hand, 
here is a case where, under Rule 91 :he 

_ proceedings before the trial are to be gcv- 
erned, as far as practicable, by the provi- 
sions of the Code of Civil Procedure, wth 
the result that no part of the Code of 
Civil Procedure has been~ excluded w-th 
reference to the jurisdiction of the Triku- 
nal in the present case. 

13. For all these reasons, I hold 
that the order of remand passed by the 
second respondent Tribunal. was within 
its jurisdiction, and does not call for any 
interference. Hence, the writ petition 
‘fails and is dismissed. There will be 10 
order as to costs, 

- ` Petition dismissed, 
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RAMANUJAM, J. 

‘The South India Insurance 

Bombay, Appellant v. Lakshmi 
others, Respondents. 
x A. A. O. Nos. 65 to 67 of 1969, DJ- 
9-12-1970 against order of Motor Acciderts 
Claims Tribunal (Prl. Sub. J.), Tiruchir- 
palli in M. A. C. T. O. P. 1 of 1967. 
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and 


S. I. Ins. Co. v. Lakshmi 
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Motor Vehicles Act (1939), S. 96 — . 
Liability of insurer in respect of third. 
party risks ceases if before the accident 
the vehicle insured has been physically . 
transferred by its owner to another not- 
withstanding iis registration continuing 
in the name of the transferor — (K+Ref.— 
S. 31). 1967 Acc CJ 115 (Delhi), Dissent- 


ed from; AIR 1966 Mad 244, Foll. Case 
law reviewed. (Paras 14, 16) 
Change of registry under S."31 is 


not a condition precedent for transfer of 
ownership of vehicle. That section mere- 
ly imposes obligation both on transferor 
and transferee to notify transfer. It does 
mot invalidate transfer as. such for non- 
compliance with that section. (Scope of 
Ss. 96 and 31, explained). (Para 16) 


Cases Referred: Chronological Paras 
(1971) AIR 1971 Mad 143 (V 58) = 

83 Mad LW 585 (FB), Jayalakshmi 

v. Ruby Gen. Insurance Co. Ltd. 
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Mad LW 65, Queensland Insu- 
rance Co. Ltd. v. Rajalakshmi- 
10 
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surance Co. Ltd. v. Sutherland 
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s M. P. Subramani and K. L. Krish- 
nan, for Appellant; Raghaviah, T. R. 
Ramachandran, T. R. E loka and B. 
Kalyanasundaram, for Respondents. 


JUDGMENT :— As these threè maf- 
ters arise out of three claims in respect 
of the same motor accident, they have to 
be dealt with together. 

2. On 21-8-1954 af about 110-30 
pm. one Chinnathambi Udayar along 

with Rajakannu Udayar. Lakshmana, Uda- 
yar were returning in three bullock carts 
driven by them from Pudukottai to Kan- 
darvakottai. While they were returning, 
the lorry MDO 2914 proceeding towards 
Pudukottai dashed against the said three 
bullock carts coming in the opposite direc- 
tion. As a result of the accident Chin- 
nathambi Udayar and Rajakannu Udayar 
died and Lakshmana Udayar was serious- 
ly injured. Two bulls of Chinnathambi 
Udayar and three other bulls also died, 
and all the three carts got damaged. The 
accident is alleged to have taken place 
due to the rash and negligent driving of 
the driver of the lorry MDO 2914, be- 
longing to the second respondent in 
these appeals and insured with the appel- 
-lant herein. 

3. The widow of Chinnathambi 
Udayar filed a claim M.A.C.T.OP. 1 of 
1967 before the Motor Accidents Claims 
Tribunal, Tiruchirapelli, claiming a sum 
of Rs. 15,000 for his death and Rs, 1600 
towards the value of the bulls and carts. 
She claimed that Chinnathambi Udayar 
was aged only 30 years and he was earn- 
ing an annual income of Rs. 3000 per year 
and that by the death of her husband she 


has suffered a damage at’ the rate of. 


Rs. 3000 per year. Calculating for a pe- 
riod of 30 years: she worked out the total 
damazes sustained ky. her at Rs. 90,000 
but, however, she restricted her claim to 
Rs. 15,000. 

4. The father of the . deceased 
Rajakannu Udayar filed M.A.C.T.O.P. 2 
of 1967 claiming a compensation t 
Rs. 15,000 in addition to a sum of Rs. ‘950 
being the value of the cart and one bull 
which died. His case was that he is the 
father of the deceased, who was aged 2L 
at the time of his death, that the deceas- 


ed was supporting. the family by getting - 


an income of Rs. 3000 per year, and that 
taking his normal expectation of life at 
60 years, he would have earned a sum of 
Rs. -1,20,000.- But he has restricted his 
claim to Rs. 15,000 only. i 


5. Lakshmana Udayar who got in- 
jured in the accident claimed a sum of 
Bs. 7200; Rs. 500 being the medical ex- 
penses, Rs. 1800 being the loss of income 
for 9 months when he was treated for 
the injuries, Rs. 4000 being the compen- 
sation for the injury and mental pain, 
and Rs. 900 being the cost of the bulls 
and cart. 
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6. These claims were resisted by 
the second respondent herein, alleged to 
be the owners of the lorry and the appel- 
lant, Insurance Company. Another. in- 
surance company, who is the third res- 
pondent herein, was also cited as a res- 
pondent before the lower’ court in some 
of the petitions but as it was established 
that it had not insured the lorry in ques- 
tion at the relevant time, the claim as 
against it had been dismissed by the 
concerned ' 
with the third respondent any more. The 
case of the second respondent herein in 
M.A.C.T.O.P. 1 of 1967 was that his dri- 
ver was driving the lorry with great 


‘care and caution, that the accident was 
--not caused due to his rashness or negli- 


Bence, that the accident could have hap- 
pened due to the break-down of the vital 
part of the machinery in the lorry, that 
the accident had happened owing to 
reasons beyond the control of the driver 
and that in any event the deceased and - 
the injured were also guilty of contribu- 
tory negligence. He also stated that the 
amounts claimed were excessive. and 
imaginary. However, he put forward a 
different case in M.A.C.T.O.P. 2 and 3 
of 1967. Therein he stated that he was 
not liable for damages since on the date 
of the accident he had parted with his 
interest in the lorry to a third party. in 
addition to his plea that the claim in that 
case was excessive and exaggerated. 


7. The appellant herein originally 
contended that the accident was not due 
to the negligence of the driver and, that 
the damages claimed in each of the peti- 
tions are excessive. The appellant, after 
seeing the written statement filed by the 
second respondent that the lorry has been 
transferred to a third party and that he 
fis not therefore liable to answer the 
claim, sought to file an additional written 
statement invoking the provisions of the 
Civil Procedure Code, but the ‘Tribunal 
rejected the request holding that all the 
provisions of the Civil Procedure Code 
have not been made applicable to a pro- 
ceeding before the Claims Tribunal and 
under Rule 18 of the Tribunal Rules only 
a few provisions of the Civil Procedure 
Code have been made applicable to these 
proceedings. That order was taken in 
revision to this court and Anantanaraya- 
nan C. J. in South India Insurance Co. 
Ltd. v. Lakshmi, 1967-1 Mad LJ 195 = 
(AIR 1967 Mad 464) held that, ‘though 
under the Madras Motor Accidents Claims 


-Tribunal Rules certain provisions: of the 


Civil Procedure Code alone are made ap- 
plicable to proceedings before the Claims 
Tribunal, nevertheless the Tribunal is not 
divested of an inherent power to permit 
such other proceedings as are rendered 
imperative by the principles of natural 
justice, and that the principle of S. 151, 

C. has an intrinsic application to all 
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fudicial and/or quasi-judicial tribunals. 
though the section itself may not apply. 
It was further held that the filing of an 
additional written statement disclaiming 
liability on the ground that the insured 
vehicle had been parted with by the 


second respondent was not necessary as. 


the question involved was one of law 
and that there can`be no bar or prohibi- 
tion to raise a legal defence even if the 
appellant had not been permitted to file 
an additional written statement, and the 
relevant observations are as follows:— | 

“In the present case, in two of the 
claims, the proprietor of the concerned 
vehicles has taken the plea that, prior to 
the date of the accident, the vehicle was 
transferred to another person, so that 
there was no subsisting legal liability on 
his part...... Therefore, it is always open 
to the company to urge that if such trans- 


fer be true. the company has no legal’ 


lability in respect of the claim’ for 
damages arising out of the accident. 
Strictly speaking, mo additional written 
statement to this effect is necessary, 
since it is a pure question of law related 
to a pleading, which is already on the 
record.” 


8. When the claims were taken up: 


for trial before the Tribunal evidence 
was adduced by all parties on all the 
issues. But the Tribunal, without giving 
a finding as to whether the second res- 
pondent had transferred the vehicle prior 
to the accident to a third party as con- 
tended by him in his written statement 
fm one of the claims, proceeded to quanti- 
fy the liability of the appellant and the 
second respondent arising out of the acci- 
dent. It took the view that as it was an 
admitted fact that the lorry MDO 2914 
stood registered in the name of the second 
respondent on the date of the’ occurrence 
and had been insured with the appellant. 
and that the second respondent had not 
taken any step whatever to have the 
transfer intimated to his insurer or noti- 
fied to the registering authority, the 
claimants have rightly proceeded against 
the appellant and the second respondent. 
In its view. even if the transfer of the 
lorry had in fact taken place prior to the 
accident, the rights inter se between the 
appellant and the second respondent. that 


is the insurer and the insured, can be 


worked out by way of separate proceed- 
ings and that the rights and liabilities 
between them need not be gone into in 
these claim petitions. The Tribunal, on a 
consideration of the evidence adduced in 
the cases fixed the compensation payable 
to the claimants in M.A.C.T.O.P. 1, 2 and 
3 at Rs. 16,400, Rs. 6350 and Rs. 4,400/- 
respectively. 

9$. - The appellant who is the insu- 
rer of the vehicle at the relevant time 
‘has filed the above three appeals and the 
main contentions of the appellant are that 
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the Tribunal is in error in not giving a 

finding as to whether the vehicle had 
been transferred by the second respond- 
ent in favour of a third party before the 
date of the accident and if so whether the 
appellant is liable to the claims made 
against it, that the Tribunal was also in 
error in relegating the matter to a sepa- 
rate proceeding without deciding the 
basic fact on which depends the appel- 
lant’s liability. The appellant also con- 
tends that the Tribunal wrongly proceed- 
ed to pass a decree against the insurer 
without passing a decree against the in- 
sured, that is the second respondent, even 


‘though the liability of ‘the insurer comes 


only by way of indemnity. On the ques- 
tion of the quantum of compensation, the 
appellant contended that the total liabi- 
lity to which it could be made liable is 
restricted under Section 95 (2) of the 
Motor Vehicles Act, 1939, to a sum of 
Rs. 20,000, in respect of any one accident 
and that the Tribunal was in error in 


‘awarding an aggregate compensation ex- 


ceeding that limit. 


10. In support of its contention 
that the liability of the insurer will cease 
if the vehicle had been physically trans- 


‘ferred to a third party, notwithstanding 


the registration of the vehicle continuing 
in the name of the insured, reference has 
been made to the following decisions: 
Bhoopathy v. Vijayalakshmi; 1965-2 Mad 
LJ 466 = (AIR 1966 Mad 244) lays down 
the principle that the transfer of owner- 
ship of a vehicle will have the legal con- 
sequence of terminating the contract of 
insurance, so that the company (insurer) 
will no longer be liable under that policy. 
The Division Bench in that case, after an 
elaborate consideration of the relevant 
decisions on the point expressed that in 
the absence’ of an express stipulation to 
the contrary in the insurance policy, the 
moment the insured parts with his car, 
the policy relating to it lapses because 
the car is the subject-matter or the foun- 
dation of the contract of insurance. The 
Bench . distinguished the decision of 
Anantanarayanan J. in Madras Motor In- 
surance Co..Ltd., Madras v. Md. Mustafa 


‘Badsha, 1960-2 Mad LJ 202 = (AIR 1961 


Mad 208) wherein he expressed the view 
that, whether or not there was a term in 
the policy touching the matter, the sale 
by the insured of his car during the cur- 
rency of the policy did not or would not . 


.in law operate to put an end to the policy 


and to enable the insurer to avoid the 
liability against third party risks. The 
Bench was of the opinion that there is 
nothing in sub-secs. (1) and (2) of S. 96 
of the Motor Vehicles Act, which war- 
rants the view that a sale or transfer of 
an insured car by the insured during 
the currency of the policy does not termi- 
nate the policy if it clearly laid down that 
the insurer is not liable to the transferee 


350 Mad. 


for damages awarded to a third party for 
injuries caused by the rash and negligent 
driving of the car on a date subsequent 
to the transfer of ownership. The Bench, 
after referring to the observations of 
Goddard J. in Tattersall v. Drydale, 1935 
All ER (Reprint) 112 and Peters v. Ge- 
neral Accident and Life Assurance Corpn. 
Ltd., 1937-4 All ER 628, held that once a 
vehicle has been parted with by the in- 
sured his insurance qua that car lapsed 
and that there was no insurance. The 
view expressed in Bhoopathy’s case, 1965- 
2 Mad LJ 466 = (AIR 1966 Mad 244) has 
been accepted as correct by another Divi- 
sion Bench in Queensland Insurance Co. 
Ltd. v. Rajalakshmiammal, 1970-1 Mad 
LJ 151. In that decision it has been held 
that an insurance policy is a contract of 
personal liability and the insurers cannot 
be compelled to accept responsibility in 
ral of a third party quite unknown to 


11. The learned counsel for the 
claimants does not dispute the legal posi- 
tion as enunciated in the above two deci- 
sions of this Court, but what he contends 
is that the liability of the insurer te 
third parties will continue until the vehi- 
cle is registered under the provisions of 
the Motor Vehicles Act in the name of 
the transferee, and that in fact there is 
no evidence, in these cases, of the trans- 
fer of the véhicle by the second respond- 
ent to a third party before the date of 
the accident. On the question of fact 
whether the second respondent had, in 
fact, transferred the vehicle to a third 
party as alleged by him in a written 
statement filed in one of the petitions, the 
court below has not gone into that ques- 
tion and given a finding thereon which, 
it should have done before making the 
insurer liable. Therefore, at this stage it 
is not possible to say whether there was 
in fact a physical transfer of the vehicle, 
as alleged by the second respondent or 
not. It is because of this situation the 
learned counsel for the first respondent 
contends that even if there has been a 
physical transfer, unless there is a change 
of registry in the name of the transferee, 
the transferors as well as the insurer con- 
tinue to be liable under the policy in res- 
pect of third party claims. The learned 
counsel seeks support for this contention 
from a decision of the Delhi High Court 
in Vimal Rai v. Gurcharan Sinzh, 
Ace CJ 115 (Dethi). 


In that case Andley J. had expressed 
the view that it is not open to the insu- 
rance company to raise the plea in an 
action by a third party that the policy 
has lapsed by the general law of insur- 
ance by reason of a sale of the vehicle, so 
long as the sale has not been recognised 
as per the provisions of the Motor Vehi- 
cles Act. The learned Judge seems to 
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think that S. 96 (2) having specified ex- 
haustively the defences that are open to 
an insurer in a claim by a third party. 
the insurer cannot put forward a defence 
not enumerated under that section to 
avoid his liability under the policy of in- 
surance, that the mere transfer of a vehi- 
cle will not result in the lapse of the in- 
surance policy. If the transfer had not 
been recorded as required by Section 31 
of the said Act in the records of the 
Motor Registering Authority, that the 
defence that the policy lapsed by opera- 
tion of the general law of insurance by 
reason of a sale was not one contemplat- 
ed by Section 96 (2) and that the statu: 
tory liability prescribed qua third parties 
under that Act cannot be got rid of by 
Taising a defence not enumerated in Sec- 
tion 96 (2).. According’ to. the learned 
Judge, Motor Vehicles Act being a special 
Act, dealing with ‘a particular subject it 
aloné should be looked into for the pur- 
pose of finding out if the conditions spe- 
Cified therein are satisfied, and it is nof 
permissible to go into the general law to 
find out whether the liability of the in- 
surer is extinguished and the liability of 
an- insurer can be got rid of only when 
the transfer of the vehicle is recognised 
by the Motor Registering Authority under 
Section 31 of the Act and not otherwise. 

12. With due respect, I am not in- 
clined to agree with the view expressed 
by Andley J. referred to above. The 
learned Judge seems to think that though 
the contract of insurance might have 
come to an end under the #eneral law it 
continues to subsist qua ‘third parties 
until the ownership of the vehicle is 
transferred in accordance with the provi- 
sions of Section 31 of the Motor Vehicles 
Act, 1939, that the provisions of the Motor 
Vehicles Act, which is a special law had 
made specific inroads into the general law 
and that the object of Section 96 of the 
Motor Vehicles Act, enabling third par- 
ties to get compensation from the insur- 
ers will stand defeated if the insurer is 
allowed to disown liability on the basis 
of a transfer which has not been recog- 
nised under Section 31 of the Act. With 
respect I am unable to agree with that 
reasoning. 

13. Shawcross on Motor Insur- 
ance, 2nd Edn. at page 287 says that the 
policy of insurance stands automatically 
avoided when the assured dies, becomes a 
bankrupt or parts with the insured vehi- 
cle under the English section correspond- 
inz to Section 96 of the Motor Vehicles 
Act, 1939. In 1935 All ER (Reprint) 112 
it has been directly laid down that if the 
insured parts with the ownership of the 
insured car the policy of insurance relat- 
ing to it at once lapses. The relevant ob- 
servations of Goddard J. are as follows: 

“The policy insured the plaintiff in 
respect of the ownership and user of spe- 
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cified car, and when he divested hiraself 
‘ of his interest in that car the extension 
clause ceased to have effect. 

Earlier Lord Buckmaster in the Houre of 
Lords case in Rogerson v. Scottish Zuto- 
mobile . and Gen. Insurance Co. Ltd. 
(1931) 48 TLR 17 had observed as fol- 
lows:-— 

“To me this policy depends upon the 
hypothesis that there is in fact an irsur- 
ed. When once the car which is the sub- 
ject of this policy is sold, the owner’s 
rights in respect of it cease and the palicy 
so far as the car is concerned is at an 
end.” f 
In Jones v.' Welsh Insurance -Corporazion, 
1937-4 All ER 149, the car had been used 
at the time of the accident not by the 
insured person in connection with his 
business of a motor mechanic, but by his 
brother for some other purpose of carry- 
ing goods.in connection with his business 
of sheep farm. Goddard J. upheld the 
insurer’s contention that they are not 
liable to indemnify the insured and the 
learned Judge expressed:— 


“The result is that the action fails, 
and must be dismissed, though I coma to 
this conclusion with as much regret as a 
Judge may properly feel when he gives 
effect to what he decides are the ləgal 
rights of the parties. For this adds ano- 
ther to the growing list of cases which 
show that, in spite of the statutory provi- 
sions for compulsory insurance, persons 


injured: by motor cars‘ through no fault. 


of their own-may be left with no prossect 
of obtaining compensation...... The public 
believe, and with reason, that the Foad 
Traffic Acts insure that, if they have the 
misfortune to bè killed or injured by a 
driver’s negligence, there will at least 
be compensation for themselves or tòeir 
dependants, knowing nothing of the pit- 
falls which still abound in policies, in 
spite of Section 12 of the Act of 1934.. see 
No legislation can guard against the eri: 
minal who wilfully drives an uninstred 
ear, but it is just as well that it shculd 
be realised that, though there may ke a 
policy in force, and am unauthorised per- 
son is driving the car which causes in- 
jury, there is no certainty that liability 
will attach to the insurers.” 


14. In Bhoopathi’s case, 1965-2 
Mad LJ 466 = (AIR 1966 Mad 244) “his 
court also took the same view. If the 
view of Andley J. is to be accepted, even 
though the insurer may not be ligble 
under the policy, the provisions of the 
Motor Vehicles Act, will make him liable 
so far as third parties are concerned. But 
the observations of Goddard J. in Jone’s 
case, 1937-4 All ER 149 and of this court 
in Bhoopathi’s case show that the terms 
of the policy of insurance providing for 
mon-liability in case of transfer cannot be 
overlooked while considering the liabizity 
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of the insurer qua third parties -under 
the Motor Vehicles Act. When a policy 
of insurance had lapsed by the transfer 
of the insured vehicle by. the insured as 
per the terms of the policy, Section 31 of 
the Motor Vehicles Act cannot have the 
effect of keeping alive such a policy qua 
third parties. Change of registry under 
Section 31 is not a condition precedent 
for the transfer of ownership of the vehi- 
cle. Section 31 -merely imposes an obli- 
and the 
transferee of the: vehicle to notify the 


transfer. It does not invalidate a transfer 
as such for non-compliance with that 
section. ae 

15. In Joblin v. Watkins and Rose- 


veare (Motors) Ltd., (1949) 1 All ER 4? 
= 64 TLR 464, while considering the 
scope and effect of: the registration of a 
vehicle under -Regulation 9 (1) of the 
Road Vehicle (Registration and Licensing) 
Regulations, 1941, which is similar to 


‘Section 31 of the Motor Vehicles Act it 


was expressed that:— 


“Although one reason for the book 
was to make known who was the owner 
of the vehicle to which it referred. its 
primary purpose was to show who ‘was 
the person liable to pay the road fund 
licence tax in respect of the vehicle.” 
Croom-Johnson J. had specifically held 
that the registration book kept under Re- 
gulation 9 was not a document of title 
and its purpose was only to show that the 
person from whom the vehicle tax had to 
be collected. The same principle has 
been laid down by Goddard J. in 1937-4 
All ER 628, which has been affirmed by 
the court of Appeal in Peters v. General 
Acc., Fire and Life Asce. Co. Litd:, 1938- 
60 LI. L Rep 311 (CA) where Sir Wilfrid 
Greene M. R. said:— 

“At. the date when the accident took 
place the entire property in this car was 
vested in Pope. He. had bought the car. 
On the sale of the car the property pass- 
ed to him, and although counsel at one 
stage of the argument appeared to sug- 
gest that it had not, when his attention 
was called to the evidence felt himself . 
constrained to give up that point. The 
property, therefore, 
chaser long before the accident took 
The circumstance that he had not 
paid the whole of the purchase price is 
irrelevant for that purpose, because that 
circumstance does not leave in the ven- 
dor, Mr. Coomber, any interest in the 
ear. There is no vendor’s lien, or any- 
thing of that sort. Now, when Pope was 
using that car he was not using it by 
the permission of Coomber. It is an en- 
tire misuse of Janguage to say that. He 
was using it as owner- and by virtue of 
his rights as owner and not by virtue of 
any permission of Coomber.” 

Branson J. in Guardian Assurance Co. 
Ltd. v. Sutherland, 1939-63 LI L Rep 220 


passed to the pur- ' 


352 Mad. 


(KB) held that where a few days before 
the accident the car had been sold to 
another person, the extension clause was 
inoperative and that the insurer was 
under no liability on the policy as it was 
proved that the insured had no interest 
whatever in the car on. the date of the 
accident. 

16. In a recent decision of the 
Judicial Committee in Sajan Singh v. 
Sardara Ali, 1960 AC 167 the question 
whether there could be a transfer of a 
motor vehicle without there being. a 


transfer of the registry’ with: the motor 


vehicle authorities came to be considered. 
In that case the plaintiff purchased: a 
lorry from the defendant but. the plaintiff 
did not get the transfer of.the registry 
in his name, as he was'not entitled to 
get a haulage permit from the authorities 
but the defendant was so entitled. The 
lorry was running in the name of the de- 
fendant -as the haulaze permits stood in 
his name. 
lorry stood registered in his name, the 
defendant removed the lorry from the 
plaintiffs possession without his ‘consent 
and, refused to return it. On a claim by 
the plaintiff against the defendant for the 
return of the lorry or its value, the Judi- 
cial. Committee held that notwithstanding 
that the contract for the sale of the lorry 
was unlawful, yet when in pursuance of 
the contract the lorry was sold and deli- 
vered to the plaintiff, the property in. ‘it 
-passed to him; and thereby; he derived 
the right to immediate possession of the 


lorry which entitles him to sue :the'de- 


fendant in detinue; and that he -is there- 
fore entitled to sue -in trespass. Lord 
-Denning who delivered the judgment Ex- 
pressed:—. ~ 

-~ “Their Lordship do not overlook’ the 
Fact that the defendant remained register- 
ed as the owner, of tke lorry and that no 
permission was given for the sale; but 
this did not prevent. the property in, it 
passing to the plaintiff. The registration 
book is not in Malaya, and more than 
it is in England, a document of title. The 
title passed by the sale and delivery of 
the lorry to the plaintiff. . The absence of 
registration would no doubt put the 
plaintiff in difficulty if he had to prove 
his title but it would not invalidate it. 
See Bishopgate Motor Finance Corpora= 
tion Ltd. v. Transport: Brakes Ltd., 1949- 


1 KB 322 at p. 338 = 65 TLR ri “1949-1 


All ER 37.” 


From the above decisions it is Rises that 
where a person states 
form that he is the owner of the vehicle 
to be insured and géts his vehicle insured 
on that basis, the insurer will be entitled 
to avoid liability if the: owner. of -the 
vehicle has transferred the vehicle to 
another before the accident, and that not- 
withstanding the fact that the registry 
under Section 31 continued in the name 
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of the insured the contract of insurance 
and along with it the liability.of the in- 
surer to indemnify the insured comes to 
an end as soon as the vehicle is transfer- 
red by the insured to another. It is true 
that the provisions of Section 96 sets out 
the defences that are open to an insurer 
in a claim by third parties based on the 
contract of insurance. But they cannot 
be said to be exhaustive. Having regard 
to the fact that under the general law the 
contract of insurance comes to an end on 
the transfer of the vehicle, it is not possi- 
ble to say, relying on Section 31, that the 
policy of insurance is kept alive so far 
as the claims of third parties are concern- 
ed notwithstanding ‘the transfer. Though 
of compulsory - insurance 
against third party risk helps third par- 
ties to believe that if they, through no 
fault of their own, have the misfortune 


_to be injured or killed by a motor acci- 


dent, they or their dependents would be 
certain of recovery of damages even 
though the wrong-doer is an impecunious 
person the provisions intended to effectu- 
ate. the compulsory insurance cannot, by 
any stretch of. imagination. bring into a 


contract of assurance . which ceases toj. 


exist between the insured and the insurer 
in view of the vehicle being transferred. 
Section 96 suggests that the insurer can- 
not avoid liability under the policy in 


“relation to claims by: third parties by in- 
‘troducing exceptions and conditions other 


than those mentioned in that section. 
The principle of that section: is that once 
there is a contract of insurance subsist- 
ing, it is not open to the insurer to avoid 
the liability by. relying on certain excep- 


-tions and .conditions in the policy which 


‘are ineffective as against third party. But 
the subsistence of the policy is a basic 
thing on which even a third party has to 
found his claim. Branson J. observed in 
Gray. v. Black Moore, 1933-47 Ll L Rep 
69 (KB):— 


“The courts have upheld the claims 


- of the insurer that they are not liable to 


third parties if the insured acts in -breach 
of the conditions throwing a greater bur- 
den or obligation npon the insurer which 
they did not underwrite.” ` 


_If the contract is assumed to subsist in 
. respect of third parties even if the vehi- 


cle has been parted with- before the: acci- 
dent, it is likely to result-in very. many 
anomalies. If a vehicle has been insured 
as a private one, but if-it was used for 
hire, contrary to the terms of the policy 
of insurance at the time of the accident, 
the insurer can avoid liability, under the 
general law. Obviously it cannot be said 
that as regards the claims of third parties 
the said policy cannot be avoided. It is 
not therefore possible to accept the view 
in 1967 Ace CJ 115 (Delhi) that unless 
the registry is changed in accordance 
with the provisions of Section 31, the 
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courts cannot recognise a transfe> qua 
third parties’ claim. In these cases, the 
question whether the lorry was, in fact, 


transferred to a third party has not been. 


gone into by the lower court. Hence the 
matter has to be remitted _ back to the 
Tribunal for giving a -decision-on that 
point. ‘ ' 
17. On the question whether the 
liability of the appellant is limited in the 
aggregate of Rs. 20,000, reference is made 
by the learned counsel for the appellant 
to Section 95 (2). This question came to 
. be considered by a Full Bench of this 
court in Jayalakshmi v. Ruby Gen. Insu- 
rance Co. Ltd., Madras, 83 Mad LW 585 
=(AIR 1971 Mad 143) (FB) and ic has 
been held therein that where the insur- 
ance company insures the owner of a 
goods vehicle under Section 95 o= the 
Motor Vehicles Act, 1939, agains. the 


liability which the owner may incur in- 


respect of the death of a third party 2aus- 
ed by the use of the vehicle in a public 
place, the policy being simply one con- 
forming to the requirement of the Act, 
the liability of the Insurance Comoany 
is limited to Rs. 20,000 under Secticn 95 
(2) of the Act. In these cases the policy 
“of insurance which. has been markec as 
‘Ex.’ B-18 shows that the liability there- 
under is limited to such -amount as is 
necessary to meet the requirements of 
the Motor Vehicles Act, 1939. The deci- 
sion of the Full Bench squarely apolies 
to the policy in question. Therefore. the 
total liability against the appellant in 


respect of the ‘claims arising out of the. 


accident should be limited only to a sum 
-of Rs. 20,000/- in all. In these cases the 
lower court has passed awards for more 
than Rs. -20,000 in’ all in respect of the 
accident which canriot be sustained. The 
total liability of the appellant in all has 
to be limited to Rs. 20,000. The Ilcwer 
court has not considered this aspect of 
the matter. _ ’ ~- 

18. In the result, the appeals are 
allowed and the matters are remitted to 
the Tribunal for fresh disposal in the 
light of the observations made above. 
There will, however, be no order as -to 
costs in any of these appeals. As the 
claims have been pending for a long t:me, 
the Tribunal will dispose of the mattérs 
as expeditiously as possible. 


Appeals allowed. 


AIR 1971 MADRAS 353 (V 58 C 63) 
- K. VEERASWAMI, C. J. AN = 
. RAGHAVAN, J.. i 
G. Gomathisankara Dikshithar, Ap- 
pellant v. The Assistant Collector, Ghe- 
ranmahadevi, Tirunelveli Dist. and others, 
Respondents. 
Writ Appeal No. 561 of 1970, 
- 23-11-1970, against order of Ramaprasada 
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G. G. Dikshithar v. Asst. Ccllector (Veeraswami C.J.) [Pr. 1] 
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Rao J. in W. P. No- 2665 of 1970, Dj/- 
14-10-1970. 
Panchayats — Madras Panchayats 
Act (35 of 1958), S. 19 — An elected mem- 
ber of the Panchayat cannot serve the 
Panchayat as soon as the Council itself 
has ceased to exist — (X-Ref.— Ss. 12 (1) 
and 17 (1)). (Para 1) 
The tenure of non-official member of 
Panchayat Union Council would termi- 
nate with the lifetime of the Council it- 
self, and proviso to Section merely speak- 


-ing of disqualification of membership does 


not contemplate continuance of the term 
even after existence of the Council comes 
to an end. (Para 1) 
T. Chanzgalvarayan, for Appellant; 
V. K. Thiruvenkatachari for R. Krishna- 
moorthy, D. Raju and Govt. Pleader, for 
Respondents. f 
. VEERASWAMI, C. J.:— The ques- 
tion in this case is whether notwithstand- 
ing that the Panchayat Union Council 
concerned came to an end by efflux of 
time, the appellant, who was nominated 
as a non-official member by the Township 
Committee for a term of five years, could 
continue his membership after the life- 
time of the Panchayat Union Council. A 


-reading of Sections 12 (1), 17 (1) and 19 


of the Madras Panchayats Act, 1958, 
makes it clear that the tèrm of the appel- 
lant in the Panchayat Union Council ter- 
minated with the lifetime of the Coun- 
cil itself. Section 12 (1) relates to the 
composition of the Panchayat Union 
Council. It should consist of the Presi- 
dents of all’ the Panchayats in the Pan- 
chayat Union and also one non-official 
member of each Township Committee in 
the Panchayat Union, and such a member 
has to be chosen in the prescribed man- 
ner. The appellant appears to have been 
chosen in August 1968, for a term of five 
years, but the term of the Council ex- 
pired before the expiry of the term of 
five years. Section 17 (1) is to the effect 
that the term of office of a member who 
had been elected to a Panchayat would 
be five 'years beginning at noon on the 
day on which the vacancy occurred: 

Section 19 is as follows:— 

“The term of. office of members of 
every Panchayat Union Council including 
a co-opted member, shall expire on the 
date of the expiry of the term of five’ 
yeats specified in sub-section (1) of Sec- ` 


tion 17 k 


- It is manifest from this provision that 
_ Whatever may be the term of the nomi- 


nation of a non-official member of a Pan- 
chayat Union Council, it comes to an end 
with the expiry of the term of five vears 
specified in sub-section (1) of Section 17. 
But Mr. Chengalvarayan, for the appel- 
lant, argues that the proviso to Section 19 
enables his client to outlast the Pancha- 
yat Union Council’s life, and notwith- 
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standing the expiry of its term, continues 
o be its non-official member. Not only 
is it against the tenor of the proviso, but 
also against Section 17 (1). The proviso 
contemplates a disqualification, that is to 
say, the moment a non-official a of 
to ea 


for that purpose. The proviso does not 
mean that once a member of a Township 
Committee has been elected to represent 





fact 
that the Council itself has come to an 
end by efflux of time. The proviso to 
Section 19 is not devoted to qualifica- 
tion but to disqualification. The appeal 
is therefore dismissed. No costs. 


Appeal dismissed. 





AIR 1971 MADRAS 354 (V 58 C 70) 
KAILASAM, J. 


Indukuru Venkataramaiah Chetty.. 


Petitioner v. Pyda Adiseshachalam Chetti 
and others, Respondents. 

Civil Revn. Petn. No. 84 of 1970, D/- 
6-11-1970, from order of Sm. C. C. 3rd J. 
Madras, D/- 25-11-1969. 

(A) Houses and Rents Madras 
Buildings (Lease. and Rent Control) Act 
(18 of 1960), S. 10 (3) (b) — Words ‘other 
public institution’ after the words ‘religi- 
ous, charitable, educational’ do not 
port that religious, charitable, education- 
al institutions must also be public institu- 
tions. (Para 2) 

(B) Houses and Rents Madras 
Buildings (Lease and Rent Control) Act 
(18 of 1960), S. 10 (3) (b) — Requirement 
of premises should be for the purpose of 
institution and it need not be for occupa- 
tion of institution itself. (1968) 81 Mad 
LW 13 & C. R. P. No. 113 of 1961 (Mad), 
Dissented from. (Paras 3, 4) 


Thus where one of the objects of the 
trust is feeding the poor the requirement 
of institution for using the premises as a 
Kalyana Mandapam and letting it out for 

_ Increasing income for feeding poor would 
be for the purpose of the institution. 

(Paras 3, 4) 

Cases Referred: Chronological 

(1968) 81 Mad LW 13 = 1968-1 

Mad LJ 388, Bhaktavatsalu Chetti 

v. Natesa Achari 3 

(1961) C. R. P. No. 113 of 1961 (Mad) 3 

R. Ramamurthi Iver, for Petitioner: 
P. Seshayya and P. Raghavayya. for Res- 
pondents. 
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Farna: Bhaktavatsalu Chetti 


v. P. A. Chetti (Kailasam J.) A.L R 


JUDGMENT :— This petition is fled 
by the tenant against the order of evic- 
tion passed against him by the Third 
Judge, Court of Small Causes, Madras 
(Appellate Aŭthority). The landlord-res- 
pondent is a religious trust which owns 
two houses. The purpose of the trust is 
to perform some poojas and feed the 
poor. The petition was filed under Sec- 
tion 10 (3) (b). of the Madras Buildings 
(Lease and Rent Control) Act stating 
that the trust, which is a religious and 
charitable institution, required the build- 
ing for the purpose of the institution. 
The purpose for which the building was 
required was to put up a Kalyana Manda- 
pam, lease it out and to utilise the in- 
creased income for feeding the poor, 
which is one of the objects of the trust. 
The court below accepted the contention 
of the landlord and held that the build- 
ing was required for the purpose of the 
institution, 


2. Mr. iene? Iyer, learned 
counsel for the tenant, submitted that 
this provision of law, Section 10 (3) (b), 
is not applicable. He submitted that the 
benefit of this sub-section is available 
only to public institutions, which are reli- 
gious, charitable and educational institu- 
tions, and would not apply to private in- 
stitutions. The section says that when a 
landlord of a building is a religious, cha- 
ritable, educational or other public in- 
stitution, it would be entitled to the bene- 
fits of the sub-section. So the institu- 
tions which are entitled to the benefit are 
‘religious, charitable, educational and 
other public institutions. It is not neces- 
sary that the religious, charitable and 
educational institutions should also be 
public institutions. I am unable there- 
fore to accept the contention of the learn- 
ed counsel. 


3. It was next contended that 
when the purpose of the trust is the per- 
forming of some poojas and feeding the 
poor, it cannot be said that putting up of 
a Kalyana Mandapam could be included 
within the purpose of the trust, much 
less would the renting out of the Kalyana 
Mandapam at high rates be in further- 
ance of the object of the trust. The learn- 
ed counsel submitted that if one of the 
objects of the trust is to put up a Kal- 
yana Mandapam, it may be permissible 
for the trust to invoke the provisions of 
this sub-section and not otherwise. In 
support of his contention learned counsel 
relied on two decisions of this court in 
v. Natesa Achari, 
(1968) 81 Mad‘LW 13 and in C. R. P. No. 
113 of 1961 (Mad). The wording of the 
section which enables the landlord to get 
possession, namely, if the building is re- 
quired for the purposes of the institution, 
may be compared with the provisions of 
Section 10 (3) (a) (i), under which a land- 
lord can get possession of a residential 


1971 


building only when he requires it for his 
own occupation. It is not necessary that 
the public institution should itself re- 
quire the building for its own occupation. 
{All that is necessary under the sect.on is 
that the building should be required for 
the purpose of the institution. Sc far 
as institutions like religious, charitable, 
jeducational or other public institutions 
are concerned, an unduly restricted con- 
struction of the clause should not b2 put 
unless the language of the sub-section 
warrants it. In my view, the intention 
of the Legislature was not to inijur> the 
cause of religious, charitable or educa- 
tional institution by applying the provi- 
sions which are applicable to the other 
classes of landlords. The sub-section 
does not warrant the construction that 
the institution itself should use the build- 
ing. If the contention ‘of the leerned 
counsel is accepted, it may be permissible 
for the institution to use the buildinz for 
feeding the poor, but not to put tp a 
Kalyana Mandapam, let it out and utilise 
the income therefrom for the purpose of 
feeding the poor. The putting up of a 
Kalyana Mandapam for increasing the 
‘income would be for the purpose oz the 
institution. This construction does not 
in any way do violence to the lanzuage 
of the sub-section. The intention of the 
Legislature would’ not have been tc ad- 
versely affect the purpose of an institu- 
tion specified in the sub-section for the 
purpose of continuing a tenant. In 
Bhaktavatsalu Chetti v. Natesa Achari, 
(1968) 81 Mad LW 13, the court deciined 
to accept the request of the trustees for 
evicting the tenant in a residential pre- 
mises on the ground that ‘the buibjing 
was required’ for letting it out as a Kal- 


yana Mandapam’ which would feteh a‘ 


higher income. With respect, I am not 
able to agree with the view of the learn- 
ed Judze. In.C. R. P. No. 113 of 1961 
(Mad), the Official Trustee applied for 
eviction of the tenant on the ground that 
he required the premises bona fide for 
using the same as a choultry as per the 
wishes and intentions of the settlor. The 
learned Judge declined to order eviction 
on the ground that the provision would 
_ have no application unless an institution 
of the type contemplated: by the provi- 
sion was in existence. He also rejezted 
the contention of the institution that the 
intention of the settlor was to make use 
of the premises as a Kalyana Mandazam 
and therefore, it was required from the 
respondents-tenants. The learned Jidge 
held that under the circumstances the 
provisions of Section 10 (3) (b) would not 
be applicable. With respect, I am unable 
to accept the reasoning for if the object 
of the trust was to run’a choultry or -to 
make use of the premises as a Kalyana 
Mandapam, Section 10 (3) (b) will be ap- 
plicable as the institution will be requir- 
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ing the building for the purpose of the 
institution and would be satisfying the 
requirements of the sub-section. For the 
reasons stated, I am unable to agree with ` 
the decisions cited. 

4. In- the result, I accept the cone 
tention of the landlord that the require- 
ment of the building for putting up a 
Kalyana Mandapam to increase its in- 
come for feeding the poor will be for 
the ‘purpose of the institution and ‘the 
institution will be entitled to- possession 
of the building. The order of the court 
below is confirmed „and this petition is 
dismissed with costs. Time for vacating 
four months from this date. 

Petition dismissed. 





AIR 1971 MADRAS 355 (V 58 C 71) 
K. VEERASWAMI, C. J. AND 
GOKULAKRISHNAN, J. 


Vidyanandaswamiar and others, Peti- 
tioners v. State of Madras, represented by 
the District Collector of Ramanatha- 
puram at Madurai and another, Respond- 
ents. 

Writ Petns. Nos. 595 of 1966, 3823 
and 3824 of 1968 and 1551 of 1969, D/- 
22-10-1970. 


(A) Madras Inams (Assessment) Act 
(40 of 1956), -S. 3 (2) (a) — Absence of 
provision for service of personal notice 
does not. invalidate the procedure pres- 
eribed by S. 3 (2) (a). (Para 3) 

(B) Madras Inams (Assessment) Act 
(40 of 1956), -S. 3 (2) (a) — Fixation of 
assessment rates is not imvalid merely 
because ultimate resort to Civil Court 
against Revenue decisions fixing rates is 
not provided for in the Act. AIR 1961 


` SC 552 & AIR 1967 SC 1458, Distinguish- 


ed. _ ; ara 3) 
The Act and the Rules made there- 
under have provided for a machinery for 
assessment of rates after giving sufficient 
opportunity to persons concerned with a 
provision for an appeal with an oppor- 
tunity of being heard by Appellate Autho- 
rity. (Para 3) 
(C) Madras Inams (Assessment) Act 
(40 of 1956), S. 3 (4) (as introduced by 
Madras Act 15 of 1968) — Retrospective 
levy is not invalid and unreasonable. 
(Para 4) 
Bower to make a law levying a parti- 
cular tax includes the power to make 
such a law with retrospective effect. Its 
unreasonableness will not be assumed 
readily from the fact of retrospective 
levy only. (Para 4) 
(D) Tamil Nadu Inams Estates (Abo- 
lition and Conversion into Ryotwari) Act 
(26 of 1963), S. 3 (a) — S. 3 (a) did not 
repeal the Madras Inams_ (Assessment) 
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Act, 1956 — (X-Ref— Madras Inams (As- 
sessment) Act (40 of 1956), S. 3 (2) (a)).° 
(Para 5) 
The words “all other enactments ap- 
‘plicable to the Inam estate” in S. 3.{a) 
refer to enactments relating to tenure 
law and not to an Act imposing tax. . 
(Para 5) 
Cases Referred:. Chronological 
(1967) AIR 1967 SC 1458 (V 54) = 
(1967) 3 SCR 28, State of Andhra ’ 
- Pradesh v. Raja Reddy 3 
(1961) AIR 1961 SC 552 (V 48) = 
(1961) 3 SCR 77, Moopil Nair. v. 
State of Kerala 


© V. Vedantachari for K. Parasaran 
and P. Narasimhan and S. Rajaram, for 
Petitioners; The Govt. Pleader, for Res- 
. pondents. j 


VEERASWAMI, C. J.:— These. are 


petitions raising a common question and. 


. have been heard together. The. petition- 
ers, each. of whom is an Inamdar, have 
asked for a ` direction 
State from enforcing the provisions of 
the Madras Inams (Assessment) Act, 1956 
as amended’in 1968. To consider the 
common question, it will suffice to notice 
the facts in W. P. 595 of 1966. The peti- 
tioner in this case is a trustee of Koodali- 
ammal Madam sat Parthipanoor. The 
‘Madam is the Inamdar of M. Nedungulam 
village in Paramakudi Taluk. It is.a post- 
1936 Inam village. The Revenue Divi- 
sional Officer, Sivazanga, issued a preli- 

‘minary notification on _31-8-1962, under 
Section 3 (2) (a) of the Inam (Assessment) 
Act, 1956, inviting objections before 
22-10-1962. The notification was . publi- 
shed on 13-9-1962 in the prescribed man- 
ner. The petitioner filed his objections 


about, but they were rejected on the 
ground of belatedness in view of Rule 9 
of the Rules framed under the Inam (As- 
sessment) Act, which is to. the effect that 
any objection received after the due date 
fixed in the - preliminary notification, 
were liable to be rejected summarily ‘on 


that ground. Subsequently, the Revenue . 


Divisional Officer, Sivaganga, published 
the final notification as contemplated - by 
S. 3 (2) (a) of the Act. Clause (b) of.sub- 
‘section (2)-of Section 3 gives. any person 
‘deeming himself aggrieved by a decision 
_of the Collector under clause {a),a right 
of appeal to the District Collector within 
the prescribed period who after . giving 
an opportunity to the appellant of being 
heard should pass such orders on the ap- 
peal as he thought fit. Admittedly, no 
appeal was filed by this petitioner, or 


any of the other petitioners so far, though `- 


Rule 12 of the Rules prescribed a period 
of 30 days commencing from the’ date of 
receipt of the order of the Revenue Divi- 
sional Officer, exclusive of the time taken 
„for obtaining certified copies of the deci- 


-published, that 
-notice of the ‘proceedings by which. the 
:‘preliminary notification was issued,’ that 


Paras - 


restraining the 


A.LR. 
sion, for filing of appeal. The effect of - 
the final notification under Section 3 (2) 
(a) is that the petitioners as Inamdars 
would be liable to.pay assessment for the 
back period of five faslis from 1-7-1956. 


. 2. The petitioners contend that 
the preliminary notification was not duly 
they had no personal 


the Inam (Assessment) Act itself stood 


‘ repealed, and that in any case retrospec- 


tive levy was unreasonable and void. We 
think there is no substance in any of 
these objections. Madras Inams (Assess- 
ment) Act, 1956 provides for levy of full 
assessment on certain inam lands in the 
State of Tamil Nadu. Section 3 (1)- says 
that notwithstanding anything contained 
in any engagement, contract, grant or 
any law for the time being in force, _it 
shall be lawful for the State Government 
to levy-on any inam land in a ryotwari 


-village, the full assessment at the rate of’ 
assessment set out in the settlement noti- 
- fication for lands of a similar description 


etc. and if there were no such lands, in 
the nearest ryotwari village where such 
similar lands exist, and on any other 
inam. land, the full assessment at the 
rate of assessment set out in the settle- 
ment notification for lands of a similar 
description and with similar advantages in 
the nearest ryotwari village. But'as re- 
gards inam granted on service tenure, no 
assessment is to be levied, and the inam- 
dar would be liable to pay only the quit- 
rent, jodi, kattubadi or other amount, if 
any, which he -had been paying before 
the commencement: of the Act- The 
assessment so levied shall be in addition 


“to any quit-rent, jodi, kattubadi, or other 
after a delay of seven months or there-, ~ 


amount of a like nature. This applies to 


`. any inam which became an estate by vir- 


tue of the Madras Estates Land (Third 
Amendment} Act, . 1936. Sub-section (2) 
of Section 3 provides’ for the procedure, 
and. by clause (a) before’ making the as- 
sessment, the. Collector shall publish in 
the District Gazette and’ in such other 
manner, as- may’ be. prescribed. a draft 
notification specifying the inam lands in 
respect of which the assessment is pro-: 
posed to be levied under sub-section (1), 
and the rates of. such assessment ‘together 
with a notice specifying a date not being 
less.than one month: from the date of 
such publication at or after which such 
draft shall be taken into consideration, 
and shall confirm or modify the assess- 
ment or pass such orders as he deems fit 
after consideration of any objections 
which may be made in respect of the 
draft by the Inamdar or other person in- 
terested before the specified date und 
after making such inquiry, if any. ashe 
deems fit. Clause (b) provides for an 
appeal within the time prescribed by the 
Rules, which we adverted to earlier. The 
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decision of the Collector shall be finel, 
and shall not be liable to be questioned in 
any court of Jaw. The inam lands ard 
rates of assessment leviable thereon as 


finally decided shall be published in the 


District Gazette and in such other man- 
_mer as may be prescribed. The main Act 
was amended by Madras Act ‘15. of 19€8 
which by S. 2 added a new sub-section (4) 
to Section 3, to’ the. effect that the rates 
of assessment as’ published under sub- 


section (3) shall take effect on and from. 


1-7-1956 and accordingly assessment 
under the section should be leviable with 
effect from that date. The question zs 
to the validity of retrospective levy, and 
its- unreasonableness is raised with refer- 
ence to this new sub-section. The am- 
endment adds a new sub-section to the 
existing S. 3-A and according to the am- 
ended provision, the. revised rates of as- 
sessment as published under sub-sec. (2) 
shall take effect from the commencemert 
of the fasli year in which such rates cf 
assessment are published in the District 
Gazette, and accordingly > assessmert 
under the section shall be leviable wita 
effect from the commencement of suca 
fasli year. We have then in the Amenc¢- 
ing Act provision for validation-of levy 
and collection of assessment. Section 35 
of the Amending Act repealed the Madras 
Inams (Assessment) (Amendment) Ordi 
nance, 1968. The rules . framed under 
the Act called the Madras Inams (Assess- 
ment) Rules 1957, provide for the proce 
dure to be followed by the Revenue Divi 
sional Officer in giving effect to. S. E. 


Rule 6 directs that the draft: notification . 


under Section 3 (2) (a) of the Act should 
be in the form appended to the rules and 
the rule also provides for the mode of 
notification. It includes, by beat of tom- 
tom in the village, by affixture in the vil 
lage Chavadi, or if there is no village 
chavadi,,in some other conspicuous place 


in the village, and by affixture-on the. 


motice board of the Taluk office and the 
Office of the Revenue Divisional Officer 
and in the case of an inam village of inam- 
land belonging to. a religious 
by sending a copy of the, notification by 
registered post to the Commissioner for 
Hindu Religious and Charitable Endow- 
ments. Rule 7. prescribes how the objec- 
tions to the proposed assessment should 


be filed. The objections ought to reach , 


the Revnue Divisional Officer on or be- 
fore the date fixed in the notification. 
The objector. should state fully the 
grounds of his. objection and also specify 
the items in the draft notification ta 
which his objection related and the na- 
ture and extent of his interest in them. 
Rule 9 says that objections received after 
the date fixed in the draft notification. 
shall be liable to be rejected summarily 
on that ground. On receipt of an objec- 
tion petition, the Revenue Divisional 
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Officer shall, under Rule 10 examine the 
grounds raised in it and cause: such iù- 
quiries and inspections to be made as he 
considers necessary, after due notice to 
the objector, and consider the result of 
any such inguiries or inspections. The 


. Revenue Divisional Officer shall then re- 


cord his decision confirminz, modifying 
or cancelling the assessment as specified 
in the draft notification, briefly setting 
out the grounds for his. decision. A copy 
of the decision shall also be communicat- 
ed to the. objector. ` 


3. We-are of the view that S. 3 
(2) (a)-and the rules aforementioned do 
provide for “sufficient notice and op- 
portunity to the petitioners to file objec- 
tions to the proposed’ assessment. ` The 
District Revenue Officer concerned has 
sworn to an affidavit in which he observes 
that the preliminary rotification was pub- ` 
lished in the District Gazette dated 13-9- 
1962 and also in the village by beat of 
tom-tom and by affixture in a conspicu- 
ous place. in the village on 2-9-1962, on 
the notice board of the Taluk Office on 
7-9-1962 and on the notice board of the 
Revenue Divisional Office on 4-9-1962 
Nevertheless,- the petitioners took no 
steps to file objections within the time, 
and when they filed belatedly, they were 
rejected as the Revenue Divisional Off- 
cer was entitled to reject, as out of time. 
Therefore, there is no substance in the 
contention of the petitioners that no 
notice was-given to them and no oppor- 
tunity was presented ` to them to make 
their objections.. Though it was suggest- 
ed that the charging section was vague, 
we. do not think that there is any merit 
in it; nor do we think that absence of a 
provision -for service of personal notice 
invalidates the procedure prescribed by 
S. 3 (2) (a) read with the relative rules. lt 
was contended for the petitioners that 
there was no Judicial Tribunal set up and 
no ultimate resort to court was provided 
against the Revenue decisions fixing the 
rates. ` But as we pointed out, an appeal 
is provided against the final notification 
of the Revenue Divisional Officer to the 
District Collector, who. decides the-appeal 
after giving the appellant an opportunity 
of being -heard... We do not think that 
the test of the. validity of fixation of as- 


‘sessment rates should necessarily depend 


on whether there is ultimate resort to a 
civil court provided fcr in the Act. We 
do not also think that the ratio in Moopil’ 
Nair v. State of Kerala, AIR 1961 SC 552 . 
is of any assistance to the petitioners in 
the context of the provisions of the Mad- 
dras Inams (Assessment) Act. In that 
case the provisions of the Travancore- 
Cochin Land Tax Act, 1955 was held to 
offend Art. 14, because it was silent as to 
the machinery and procedure to be fol- 
lowed in making the assessment and be- 
cause it also left to ‘the executive to 
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evolve the machinery and procedure. 
But that is not the case with the Madras 
Inams (Assessment) Act. In State of 
Andhra Pradesh v. Raja Reddy, AIR 1967 
SC 1458, the Andhra Pradesh Land Re- 
venue (Additional Assessment) and Cess 
Revision Act, as amended in 1962, was 
struck down.as offending Art..14 since the 
court was of the view that the classifica- 
tion based-on ayacut was unreasonable 
and that no machinery was provided for 
assessment. The Act and the: rules re- 
lating to Inam Assessment in Madras, as 
we have noticed at the outset of this 
judgment, have provided for a machinery 
for assessment of rates after giving suffi- 
cient opportunity to the persons concern- 
ed, with provision for an appeal, and a 
further opportunity to represent to Ap- 
pellate Authority who is also obliged to 
give a hearing to him. The form of the 
draft notification which has been pres- 
cribed in the schedule to the rules gives 
an idea as to the details which would be 
gone into, investigates and borne in mind, 
in: fixing rates. 


4. As to the contention based on 


the invalidity of retrospective levy, the’ 


amendment Act came to be made in 
order to remove the defects in the origi- 
nal Act of 1956. So long as the Legisla- 
ture has the power to make a law levy- 
ing a particular tax, the power includes 
to make such a law with retrospective 
effect. Its unreasonableness will not be 
assumed readily only from the fact of 
retrospective levy. The reason’ for au- 
thorising levy retrospectively is to cover 
the period between the commencement of 
the original Act and the Amending Act, 
and to regularise assessments which had 
already been made but invalidated be- 
cause of the defect in the principal Act. 
It is true that in view of S. 56 of Act 26 
of 1963 and S. 41 of Madras Act 30 of 
1963, the landlord would not be entitled 
to the benefit of the collection of arrears 
in respect of lands. taken over, in excess 
of the rent due for the three fasli years 
Prior to the: date of notification of the 
estate under the respective Acts. But the 
assessment under the provisions of the 
Madras Inams (Assessment) Act does not 
. appear in any way to be dependent on 
the quantum of arrears -of rent allowed 
to the land-holder prior to the notifica- 
tion of the estate. 

5. Section 3 (a) of Madras Act 26 
of 1963 reads:— i 

“The Madras Estates Land (Reduc- 
tion of Rent) Act 1947 (Madras Act XXX 
of 1947) in so far as it relates to matters 
other than reduction of rents and the col- 
lection of ‘arrears of rent, the Madras 
Estates Land Act 1908 (Madras Act I of 
1908), the Pudukottai (Settelement of 
Inams) Act, 1955 (Madras Act XXIII of 
1955) and all other enactments applicable 
to the inam estate as such shall be deem- 
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ed to have been repealed in their appli- 
cation to the inam estate.” 

On the basis of this provision it is con- 
tended that by reason of it the Madras 
Inam (Assessment) Act, 1956, has been 
repealed.. We are unable to accept this 
contention. The language “all other en- 
actments applicable to the Inam estate”? 
in Section 3 (a) has reference to enact- 
ments relating to’ tenure-law, and not, 
an Act imposing tax. The.intention of 
S. 3 (a) is not, therefore, to repeal the} - 
Madras Inams_ (Assessment) _ Act, 1956. 
The petitions are dismissed with costs in 
each of them. Counsel’s fee Rs. 50 in 
each 
é Petitions dismissed. 
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K. VEERASWAMI, C. J. AND 
GOKULAKRISHNAN, J. 


The Management of Nagapattinam 
Electric Supply Co. Ltd. Madras and 
another, Appellants v. The State of Mad. 
ras represented by the Secretary to Gov- 
ernment, P.W.D. (Electricity), Madras, 
Respondent. : 

Writ Appeals Nos. 337, 338, 380 and 
381 of 4968 and W. P. Nos. 4235 and 4236 
of 1968; D/- 22-10-1970, against order of 
Kailasam J. in W. P. Nos. 703 and 704 of ` 
1968, D/- 31-7-1968. 

(A) Constitution of India, Schedule 
VII, List H, Entry 42 — Compulsory de~ 
privation of property — Electrical Under- — 
taking as a going concern is property ` 
within meaning of the Entry 42 — (X- 
Ref— Arts. 19 (1) (f) and 31 (2)). AMR 
1870 SC 564, Followed. (Para 2) 


The word “property? occurring in 
Arts. 19 (1) (©, 31 (2) and Entry 42 of 
List II, Sch. VII comprises of both tangi- 
bles and intangibles. Property means a 
bundle of rights which need not-neces- 
sarily be physical assets but may, include 
also a going concern or undertaking. 

. (Para 2) 

(B) Constitution of India,’ Schedule 
VIE, List I,‘ Entry 42 — Compulsory de- 
privation of property — Acquisition or 
requisitioning implies and presupposes in 
the nature of things statutory compulsion. 
Absence of the word “compulsory” in En- 
try 42 does not make any difference. 
AIR 1963 SC 464 & AIR 1969 SC 229, Ex- 
plained. (Para 3) 

(C) Madras Electricity Supply Under- 
takings (Acquisition) Act (29 of 1954), 
Pre. —- Competency to enact — The Act 
empowering Government to compulsorily 
acquire an electrical undertaking is with- 
in legislative competence and does not 
violate any of Arts. 19 (1) (i), 31 (2) and 
14 — (X-Ref.— Constitution of India, 
Arts. 19 (1) (f), 31 (2), 14 and Sch. VII, 
List U, Entry 42). (Paras 3 and 7) 
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(D} Madras Electricity Supply Under- 
takings (Acquisition) Act (29 of 1954), 
Pre. — Validity. Variance of the Madras 
Act (29 of 1954) with Central Acts 9 of 
1910 and 32 of 1959 in regard to the occa- 
Sion and mode of purchase and determi« 
nation of compensation is not such as 
: would fall within purview of Art. 254 nf 
the Constitution. — (X+Ref— Constitit 
tion of India, Art. 254, Sch. VII, List I, 
Entry 38 and List Il, Entry 42). ; 

(Para 6) 


Central Acts 9 of 1910 and 32 of 1959. 


are in pith and substance within purview 
of Entry 38 of List I. The ‘condition as 
to option of purchase under the Central 
Acts is the result of an agreement though 
compelled-by law. They do not provide 
for acquisition in the ordinary legal sense. 
The Madras Act 29 of 1954 on the othar 
hand deals with compulsory acquisition. 

. (Paras 5 & 8) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 sc 564 (V 57) = 

1970-1 SCJ 564, R. C. Cooper v. 


Union of India 2, 6 
(1969) AIR 1969 SC 239 (V 56) = 

1969-1 SCR 580, Gujarat Electri- 

city Board v. Shantilal R. Desai 


3. 6 
(1963) AIR 1963 SC 464 (V 50) = . 
(1962) Supp 3 SCR 496, Fazilka 
Electrice Supply Co. Ltd. v. Commr. 
of Income-tax, Delhi 
(1962) ‘AIR 1962 SC 1753 (V 49) = 
(1963) 2 SCR 747, West Ramnad 
Electric Distribution Co. Lid. v. - 
State of Madras 2, 7 
(1954) AIR 1954 SC 251 (V 41) = 
1954-1 Mad LJ 493, Rajahmundry 
Electric Supply Corporation Lid. 
v. State of. Andhra 2, 6 


V. K. Thiruvenkatachari for A. Bala- 
subramaniam, A. R. Ramanathan and M. 
Sivasankaran, for Appellants; The Advo- 
cate-General and the Govt.-Pleader, for 
Respondent. 


VEERASWAMI, C. J.:—The validity 
of the Madras Electricity Supply Unde-- 
takings (Acquisition) Act, 1954 (Madres 
Act XXIX of 1954) is assailed on yrounés 
of legislative competency, repugnancy of 
its provisions to those of the Indian Elec- 
tricity Act, 1910 (Central: Act 9 of 1919) 
as amended by the Indian’: Electricity 
(Amendment) Act, 1959 (Central - Act 72 
of 1959), and also as violative of Arts. 14, 


19 (1) (£) and 31 (2) of the Constitution.. 


Kailasam J. held against the . appellants, 

the Nagapattinam Electric. Supply Ce. 
Ltd. and the Kumbakonam Electric Sup- 
ply Corporation „Ltd. Both are public 
limited companies incorporated under the 
Companies Act. 1913 and carried on the 
business of: distributing and supply elec- 
trical energy within the limits resnec- 
tively of Nagapattinam and of the reve- 
nue taluks of Kumbakonam, Papanasarn 
and part-of Thanjavur taluk. They did 
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so under licences granted by the then 
Province of Madras under the Indian 
Electricity Act, 1910. The licence in fa- 
vour of the first of them was under G. O. 
Ms. 1822 Works dated 22-8-1933 for a 
period of 20 years in the first instance. 
It was renewed for further periods of 
seven years each as provided in the 
licence. The current licence is due 
to expire on 22-8-1974. The other appel- 
lant’s licence was under G.O.Ms. 1230 ' 
Works dated 15-4-1930 on similar terms 
of initial duration and renewals, -The cur- 
rent licence in its case ig due to expire on 
15-4-1971. By GOMs. No. 39 Public 
Works and by G.O.Ms. 38 Public Works, 
both dated 12-1-1968, the State Govern- 
ment in exercise of its powers under Sec- 
tion 4 (1) of Madras Act XXIX of 1954 
declared that the two Undertakings shall 
vest in the Government with effect from 
15-7-1968 and 15-6-1968 respectively. The 
appellants then moved, but  unsuccess- 
fully, by separate petitions on 21-2-1968 
for writs directing the Government to for- 
bear from enforcing its vesting orders, on 
the ground that they were void and: ultra 
vires of the Central Acts 9 of 1910, and 
32 of 1959. 


2. The attack on Madras Act 
XXIX of 1954 as being incompetent is on 
the two-fold premises that (1) Electricity 
Undertaking as a going concern is an . 
intangible asset which is not property 
within the meaning of Entry 42 of the 
Concurrent List ‘acquisition or requisi- 
tioning of property’ and that (2) Acquisi- 
tion of the Undertaking could, in any case, 
be only in terms of the licence, and not 
merely by statutory compulsion’ indepen- 
dent of.such.terms. Entry 9 in List II in 
the Seventh Schedule to the Government 
of India Act, 1935 authorised the Provin- 
cial Legislature to make a law with res- 
pect to compulsory acquisition of land. 
S. 299 (2) of that Act stated that neither 
the Provincial nor the Federal Legisla- 
ture had power to make a law authoris- 
ing compulsory acquisition for public 
purposes of any land, or commercial or 
industrial undertaking, or any interest in 
or in any company owning any commer- 
cial or industrial undertakinz, unless the 
law provided for the payment of compen- 
sation for. the property acquired. Under 
the scheme of distribution of power with- 
in the Federal and Provincial Legislature, 
the British Parliament did -not grant to 
éither of them any power to make a law 
for compulsory acquisition of a. commer- 
cial or industrial undertaking, but left it 
to the Governor-General in his discretion 
to empower either of them to enact such 
a law. In the absence of such authorisa- 
tion, Rajahmundry Electric Supply Cor- 
poration Ltd. v. State of Andhra, AIR 
1954 SC 251, struck down the Madras 
Electricity. Supply Undertakings (Acqui- 
sition) Act (43 of: 1949) as incompetent 


. Legislature to enact it. 
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for the Provincial Legislature to make it. 
It was held that the acquisition of com- 
mercial or industrial undertaking not 
being the subject-matter of any Entry in 
any of the three legislative Lists, neither 
the Federal Legislature nor the Provin- 
cial Legislature could enact a law with 
respect to compulsory acquisition of a 
commercial or industrial undertaking. 
The Constitution of India provided’ Entry 
33 in List I ‘Acquisition or requisitioning 
of property for the purposes of the 


Union’; ` Entry. 36 in List II ‘Ac 
quisition . or requisitioning of pro- 
perty’ except for the purposes of the 


Union, subject to the provisions of Entry 
42 in List III which was as to Principles 
on which compensation for property ac- 


_quired requisitioned for the purposes of 


the Union or of a State or for any other 
public purpose is to be determined, and 
the form ‘and the manner in which ‘com- 
pensation is to be given. The Constitu- 
tion (Seventh Amendment) Act 1956 de- 
leted the three Entries and substituted 
Entry 42 in List III by the existing Entry 
‘Acquisition and requisitioning of pro- 
perty’. In the circumstances, therefore, 
West Ramnad Electric Distribution. Co. 
Ltd. v. State of Madras, “AIR 1962 SC 
1753 upheld the validity ‘of Madras Act 
XXIX of 1954. -It went upon the assump- 
tion that it was competent for the State 


in List II of the Government of India 
Act 1935 which used the language “‘Ac- 


quisition or requisitioning of land”, Entry . 


42 in List III after the Seventh Amend- 
ment, ‘does not use the word ‘land’ ` but 
‘property’. ‘Property’ was also the ‘word 
that had been used in Entry 33 in List I, 
and Entry 36 in List II before the Seventh. 
Amendment and there was no provision 
in the Constitution corresponding .to Sec- 
tion 299 (2) of the Government. of India 
Act, 1935. In view of this history, and 
the deliberate change in language, tha 
word ‘property’ in Entry 42 of List II as 
it occurs now, should be given the widest 
scope. There is no reason why ‘property’ 
in Entry. 42 is to comprise of only tanzi- 
bles, and not intangibles. In „our. view 


neither Art. 19 (1) (f) nor Art. 31 (2) in- 


which the word. ‘property’ occurs compels 
us to give Entry 42:in List III a narrower 
scope excluding intangibles. 
the context of the guarantee by Art. 19 
(1), the word ‘property’ in clause. (£) 
should ‘include all forms of assets, tangi- 
ble or intangible. So too. we think. the 
expression ‘property’ in Art. 31 (2). as 
substituted by the Constitution (Fourth 
Amendment) Act, 1955 and even before 
it, comprehends an undertaking like the 
Electricity Undertakings in question.. Pro- 
perty means a bundle of rizhts, 
need not necessarily be physical assets, 
but may include also a going concern, or 


undertaking. Construing this very Entry 


- legislate for acquisition 


Unlike Entry 9 ` 


In fact, in - 


Which, 


A. I. Ra 


42, the majority judgment in `R. C. Coo- 
per v. Union of India, 1970-1 SCJ 564 = 
(AIR 1970 SC 564) held that power to 
of property in 
that Entry included the power to legis- 
late for acquisition of an undertaking. 
After pointing out that property meant 
the .highest right a man could have to 
anything and included not only assets, 
but -the organisation, liabilities. and obli- 
gatitions of a going concern as a unit, it 
was held that an undertaking in Section 4 


.of Central Act 22 of 1969 meant a going 


concern with all-its rights, liabilities and 
assets as distinct from.various rights and 
assets which composed it. 


_ 3+ We are also not impressed by 
the. contention that omission of the word 
‘compulsory’ in Entry 42 in List III of the 
Constitution made any difference to . the 
power of eminent domain enshrined in 
that Entry. Acquisition or requisitioning 
in the nature: of things implies and pre- 
supposes statutory compulsion. While 
defining the meaning of ‘compulsory ac- 
quisition’, 10 Halsbury’s Laws of Enzland, 
at page 4,-points out that “where the ac- 
quiring authority has power . to ‘acquire 
only by agreement, this instance is no dif- 
ferent from an ordinary purchase and 


‘sale.” But where.there has been an exer- 


cise of compulsory powers in- pursuance 
of a notice to treat, in this case it can be 
said strictly to have been an exercise of 
compulsory powers, the service to treat 
being not in itself an exercise of compul- 
sory powers. In Fazilka Electric Supply 
Co. Ltd. v. Commr. of Income-tax, Delhi, 
AIR 1963 SC 464, the view was expressed 
by the Supreme Court that for purposes 
of Sec. 10 (2) (vii) of the Indian Income- 


tax Act 1922, . .a compulsory purchase 


mentioned in the second proviso to sub- 
section (1) of Section 7 of the Indian Elec- 
tricity Act, 1910° was not a compulsory 
acquisition in the sense that it is without 
reference to, and independent of any 
agreement by the licensee. The Supreme 
Court held that Section..7 merely provid- 
ed for.an option of purchase to be exer- 
cised ‘on the expiration of certain periods 
agreed to between the parties, and not 
for ‘compulsory acquisition. Entry 42 in 


‘List -III authorises the State Legislature 


to-make a law to acquire or requisition 
an undertaking compulsorily and inde- 
pendent of any agreement between the. 
parties providing. for option of compul- 
sory purchase: We do not think that 


- Gujarat: Electricity Boatd v. Shantilal. R. 


Desai, * 1969-1 SCR 580 = (AIR 1969 SC -> 
239) departed from the view in AIR 1963 
SC 464 but only held that a sale compell- 
ed by. law might also be:a sale under the 


-Sale of Goods Act, but that did not. mean 
‘that the right to purchase the undertak- 
ing did not vest in thé concerned. autho- 


rity by virtue of Section’ 7.. The- court 
further pointed out that the right might 
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accrue either because it was directly 
conferred by Section 7, or because ii was 
obtained as a result of a contract com- 
pelled by that section, and that in dither 
case it was a right obtained by the autho- 
rity of Section 7. The right to purchase 
by exercising the option under the provi- 
sions of the Indian Electricity Act, 1910 
is not referable to the power under Entry 
42 of List IIL which is independent of an 
agreement providing under compulsion 
of law for an option to purchase. Madras 
Act XXIX of 1954 which empowered 
Government to compulsorily acquire an 
electrical undertaking squares with Entry 
42 of List III in the Seventh Schedule of 
the Constitution and is within the com- 
petence of the State Legislature. 

4, The more. important grourd of 
the appellants is one based on repugnan- 


cy. But even here we are not satisfied 
that it is of much substance. There is 
certainly repugnancy in the sense that 


the provisions of Central Act 9 of 1910 
and the Amending Act 32 of 1959 on the 
one hand, and those of Madras Act ® XIX 
of 1954 as to the manner of purchase or 
acquisition, as the case may be, anc the 
basis for and the mode of determ ning 
the value or compensation, as wel as 
the occasion for such purchase or azqui- 
sition, or who is entitled to purchase or 
acquire the undertaking. Central Act 9 
of 1910 is a law relating to the svpply 
and use of electrical energy. It provides 
for grant of licence by the State Govern- 
ment on certain terms which include sheir 
initial duration, and of renewals. The 
State Government is empowered tc re- 
voke a licence if public interest required 
it in the specified cases at the expiration 
of such periods not exceeding a term of 
years and of such subsequent period 


not exceeding a lesser stated 
time limit as provided for in the 
licence. A local authority had the option 


of purchasing the undertaking, and on its 
election to purchase, the licensee should 
sell the undertaking to it on paymert of 
fair market value at the time of the pur- 
chase of the lands, buildings, works, ma- 
terials and plants of the licensee with 
the solatium of not exceeding 20 per zent 
of such value as is stipulated in the 
licence on account of the compulsory sur- 
chase. But if the local authority {oes 
not elect to purchase, the State Govern- 
ment had a like option upon the like 
terms and conditions. -But in the zase 
of revocation, however, the duration of 
the licence or renewal has no relevance. 
But on revocation, the State Government 
may require a local authority to exercise 
the option to purchase or, if it does not 
desire to do so, the State Government 
might exercise the option. Notwithstand- 
ing the earlier provisions, the State Gov- 
ernment was invested with the powez to 
vary the terms and conditions of the ver- 
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mit upon which, and the periods on the 
expiration of which the licensee should 
be bound to sell his undertaking. Having 
regard to the nature of the business of 
the undertaking, sufficient notice of the 
election to exercise the option has been 
provided for the licensee. Subsequently 
in 1948, the Electricity (Supply) Act pro- 
vided for, inter alia, constitution of State 
Electricity Boards as part of the country- 
wide scheme for rationalisation of 
production and supply of electricity and 
generally for taking measures conducive 
to electrical development. Having regard 
to the provisions of the Act, and the ex- 
perience so far gained, the Central Act 9 
of 1910 underwent drastic amendments 
introduced by Aci 32 of 1959. The pro- 
visions relating tc the grant of licences 
remained the same, but it was provided 
that before granting licence, it was neces- 
sary to consult the State Electricity 
Board. Power to revoke licences in the 
specified cases was retained, but there 
was a slizht change as to how it should 
be exercised, and also in regard to the 
notice before revocation. The option to 
purchase where licence: has been revok- 
ed, was shifted to the State Electricity 
Board, and if it was not willing to pur- 
chase, it was given to the State Govern- 
ment and in case the State Government 
also did not desire to purchase, the option 
vested with the local authority concern- , 
ed. In respect of purchase otherwise 
than following revocation, the Amending 
Act provides that the State Electricity 
Board shall have the option to purchase 
the undertaking in the case of a licence 
granted before the amendment, on the 
expiration of each such period as is spe- 
cified in the licence, and in the case of a 
licence granted after it, on the expira- 
tion of such period not exceedinz 20 years 
and of every such subsequent period, not 
exceeding ten ‘years, as shall be specified 
in that behalf in the licence. The Board 
shall exercise the option by serving upon 
the licensee a written notice of not less 
than one year requiring the licensee to 
sell the undertaking to it at the expirv 
of the relevant period. But if the State 
Electricity Board has not been constitut- 
ed, or if it exists and it was not willing 
to purchase the undertaking the State 
Government has a like option. In’ case 
the State Government is unwilling, the 
option goes to the local authority. By 
the amendment a new power is vested in 
the State Government to amend a licence 
if, in its opinion, public interest permits 
it, and in exercise of this power, the 
State Government may alter or amend 
any of the terms and conditions of the 
licence, including the provisions specified 
in Section 3, sub-section (2), clause (f). 
This is a large and extensive power which 
the State Government can exercise as it 
thinks fit, but only subject to its opinion 


the ` 
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that public interest permits it. Then 
there are in the Amending Act provi- 
sions as to vesting of the undertaking 
in the purchaser, and for determination 
of purchase price which shall be the 
market value of the undertaking at the 
time of the purchase, or where the under- 
taking has been delivered before the pur- 
chase, at the time of the delivery of the 
undertaking and if there is any differ- 
ence or dispute regarding such purchase 
price, the same should be determined by 
arbitration. The market value of an 
undertaking shall be ‘deerned to be the 
value of all lands, buildings, works, ma- 


terials, and plant of the licensee. but 
excluding certain icems mentioned in 
Section 7-A (2). If the undertaking is 
sold to a local authority, the purchase 


price shall be such as the State Govern- 
ment, having regard to the market value 
of the undertaking at the time of the deli- 
very of the undertaking, may determine. 
This scheme for payment of market value 
and the determination of the market 
value, would apply also to a purchase 
consequent on revocation of a licence. A! 
general power for Government to vary 
the terms of purchase has also been em- 
bodied in the original Act by the amend- 
ment. Notwithstanding anything in Sec- 
tions 5, 6 and 8, the State Government 
may, in any licence to be granted under 
the Act, vary the terms and conditions 
upon which, and the periods on the ex- 
piration of which the licensee shall be 
bound to sell his undertaking, or direct 
that, subject to such conditions and res- 
trictions, if any, as it may think fit to 
impose, the provisicns of the said sec: 
tions or any of them shall not apply. 

5. On the contrary, Madras Act 
XXIX of 1954 by Section 4 empowers the 
Government to deelare, by an order in 
writing, that any undertaking shall vest 
in it on the date specified, such date not 
being earlier than four months from the 
date of the declaration, the Government 
is further empowered to postpone the 
date from time to time, subject to a 
maximum period of cne year from the 
date originally fixed, and by Section 5, 
it lays down the principles for determin- 
ing compensation payable to a licensee. 
It says that compersation shall be deter- 
mined under any one of the Bases A, B 
and C specified in the section. The choice 
of the Bases of compensation A, B and 
C is, by Section 8, left to the accredited 
representative of the licensee who should 
appoint him within three months of the 
receipt of an order under Section 4 (1), 
intimating the vesting date. It may be 
seen, therefore, that Madras Act XXIX 
of 1954 which intervened between the 


Central Acts 9 of 1910 and 32 of 1959 is- 


at variance with the essential provisions 


in either. of the Central Acts, in regard. 


to the occasion, and “mode, purchase, 
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basis and mode of determination of com- 
pensation. 

6. But we are clearly of opinion 
that such variance is not within the pur- 
view of Art. 254 (1) and (2), and does not 
affect the validity of Madras Act XXIX 
of 1954. The pith and substance of the 
Central Acts is that they are laws pro- 
viding for the generation, supply, distri- 
bution and use of electricity, and as 
such, are laws on electricity, within the 
purview of Entry 38 of the Concurrent 
List. It is true that they provide also 
for option to purchase the undertaking 
in the manner provided therein. But that 
does not make them laws any more than 
on electricity under the said Entry. AIR 
1963 SC 464 held that the true scope and 
effect of Section 7 of Central Act 9 of 
1910 was merely to provide for an option 
of purchase to be exercised on the expi- 
ration of certain periods agreed to be- 
tween the parties, and that did not pro- 
vide for a compulsory purchase or com- 
pulsory acquisition without reference to 
and independent of any agreement by the 
licensee. Again the Supreme Court em- 
phasised this aspect in 1969-1 SCR 580 = 
(AIR 1969 SC 239). The court observed 
that while, as in AIR 1963 SC 464 ‘the 
condition as to the option of purchase 
either by the local authority or by the 
Government was the result of an agree- 
ment between the applicant which had 
applied for licence, and the Government 
which ranted the ‘licence, it was none- 
theless a sale compelled by law and one 
under the Sale of Goods Act. We have 
already noticed AIR 1954 SC 251 = 1954- 
1 Mad LJ 493, which held that the Mad- 
ras Electricity Undertakings (Acquisi- 
tion) Act (43 of 1949) was not a law on 
electricity, but a law on acquisition of 
electricity undertaking, and as such it 
was invalid for want of State Legislative 
power to enact it. Once it is held that 
the condition as to the option of pur- 
chase provided in the Central Acts is the 
result of an agreement, though compelled 
by law, it is at once clear that it is not 
a provision providing for acquisition in 
the ordinary legal sense of the term re- 
lated to power of eminent domain which 
is exercised without reference to and in- 
dependent of any agreement. Further, 
as held in 1970-1 SCJ 564 = (AIR 1970 
SC 564), power to legislate for acquisi- 
tion of property, is exercisable only 
under Entry 42 of List III, and not as an 
incident of the power to legislate in res- 
pect of a specific head of legislation in 
any of the three Lists. The Central Acts 
and the impugned State Act being laws 
with respect to different matters enume- 
rated in the Concurrent List, no question 
of inconsistency between the two sets of 
laws made by Parliament, and by the 
State Legislature can arise-.to attract 
Art. 254 (1) or (2). The appellants’ 
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ground based on repugnancy, 
fails. 

7. On the ground that thə im- 
pugned Act in effect provides for cancel-, 
lation of a licence at any time, it is said 
that the Act is unreasonable and vcid as 
violating Art. 19 (1) (£) of the Constitu- 
tion. We fail to see any merit in this 
contention. Madras Act XXIX of 1954 
has nowhere provided for cancellation of 
licence. It is entirely a measure provid- 
ing for acquisition of undertakings other 
than those belonging to and unde-- the 
control of the State «Electricity .Eoard. 
The cancellation, if any, of the licence is 
not by reason of any express provision 
of the Act, but because of the acquisition 
of the Undertaking in exercise of the 
powers under Section 4 (1). It is next 
contended that the electricity licences all 
over India, including Tamil Nadu, have 
fixed successive periods, revocable with 
acquisition under specified ` conditions as 
to notice, and that if Madras can under 
the impugned Act terminate a licence, 
the Act violates Art. 14.- But in our 
view, the underlying essential thal a 
special provision of law in Madras by 
reason of the Presidential consent is to 
be regarded as part of a. Parliamentary 
law on the same matter, is erroneous, and, 
therefore, the contention that such a 
State law must be tested by Art. 14 to 
see why Madras should differently treat 
it, cannot be sustained. As we saic the 
Central enactments, and the impugned 
State Act are on two different subject- 
matters of the Concurrent List ir the 
concurrent field of power. Even ii the 
State law is on the same subject, which 


ther=fore, 





has provisions different from ` hose 
in the Central enactments on the same 
subject-matter, or topic or power, we do 


not think that there is any room for ap- 
plying Art. 14 on the basis that the same 
Parliamentary law arbitrarily treated 
Madras differently from other States, 
The three alternative Bases A, B amd C 
‘of determining compensation as provided 
in Section 5 of Madras Act XXIX of 1954 . 
were held by the Supreme Court as not 
. violative of Art. 31 (2). It was pointed 
out that Art. 31 (2) required, in the con-, 
text of a Jaw with reference to Entry 42 
of List III, that’ the principles laid cown 
by the Legislature for determination of 
compensation must be such as to ersure 
a just equivalent of what the owner has 
been deprived of. Referring to the three 
bases, the Supreme Court in AIR 1962 
SC 1753, held that although in none of 
them the Legislature referred to the 
market value of the undertaking, that 
_ itself could not justify a contention that 
what was intended to be paid by way of 
compensation must necessarily mean 
much less than the market value. On 
that view of the matter which prevails, 
it cannot be held that Section 5 providing 
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for determination of compensation on 
the alternative bases A, B or C offends 
Art. 31 (2). The appeals and writ, peti- 
tions are: dismissed with costs in each of 
writ appeals Nos. 337 and 338 of 1968. 
Counsel’s fee in each of them Rs. 250. 
No costs in the other writ appeals and 


writ petitions. - aaa 
: Appeals dismissed. 
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M. S. M. Buhari, Appellant v. S. M. 
Buhari, Respondent. 

Second Appeal No. 265 of 1967, D/- 
14-10-1970, against decree of Dist. J. 
Tirunelveli, in A. S. No. 157 of 1965. 

(A) Civil P. C. (1908), S. 20, Expla- 
nation 1 — It is to be resorted to only 
when a question of jurisdiction of a 
court having jurisdiction over the place 
of permanent dwelling of defendant 
arises the cause of action having arisen 
at his temporary place of residence. 


(Para 3) 
(B) Civil P. C. (1908), S. 20 (a)— The 
words ‘actually and voluntarily resides’ 


eliminate a constructive or a temporary 
or a compulsory residence with reference 
to a particular place. (Para 3) 
(C) Civil P. C. (1908), S. 20 (a) — 
Temporary absence from the place of 
continuous residence at a particular place 
does not take away the case out of the 
scope of the section. (Para 3) 
_ (D) Civil P. C. S. 20 (a)— 
‘A person, by making a house available 
for his occupation during his temporary 
stays at a place during the course of a 
year does not become a permanent resi- 
dent of that place. . (1880) 7 Ind App 196 
(PC) & (1911) 38 Ind App 129 (PC) & 
AIR 1956 Punj 188, Rel. on. (Para 3) 
(E) Civil P. C. (1908), S. 20 (a) — 
Residence is not identical with owner- 
ship. It means a place where a person 
or his family or his servants eat, drink 
and sleep. A person owning a property 
at his original place of residence and 
deriving income therefrom does not mean 
that he actually and voluntarily resides - 
there. (Para 5) 
Chronological Paras 
(1956) AIR 1956 Punj 188 (V 43) = 
58 Pun LR 312, Mohan Singh v. 


ajya Ram 
(1911) .38 Ind App 129 = ILR 34 
Mad 257 (PC). -Srinivasa Moorthy 
v. Venkata Varada Iyengar 4 
(1906) ILR 29 Mad 239 = 16 Mad LJ 
238, Srinivasa Moorthy v. Ven- 
kata Varada Ayengar 4 
(1880) 7 Ind App 196 = ILR 3 All 
91 (PC), Sophia Ordead James 
Skinner v. . Alexander Skinner 


(1908), 
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nivasan, for Appellant; S.  Amudachari 
and A.. V. Raghawan, for Respondent. - 


JUDGMENT :— The appellant 
the respondent were doing business at 
Colombo. The case of the respondent 
was that the appellant owed money to 
him and towards the repayment of that 
money issued two cheques in favour of 
the respondent drawn on the State Bank 
of India at Colombo on 1-4-1959 for 
Rs. 5000 and Rs. 1000 respectively and 
that when the respondent presented the 


cheques in the State Bank of India at 


Colombo for payment, they were dis- 
honoured. Thereafter, the- respondent 
filed the Suit No. 22518/S against the ap- 
pellant on 22-7-1959 in the District ‘Court, 
Colombo, for recovery. of Rs. 6000 .. with 
‘interest thereon and the said ‘suit. - was 
decreed on 30-11-1959 for Rs. 6000 with 


interest thereon at 6 per cent per annum 


from the date of the decree. On the 
basis of this foreign decree and judg- 
‘ment, the respondent instituted O. S. 12 
of 1962 on the file of the court of the 


Subordinate Judge, Tuticorin. -On a plea ` 


taken by the appellant herein -. that the 
decree passed by the District: Court, 
-Colombo, not being on merits, the suit 
based on a foreign judgment could not 
be maintained, the respondent. amended 
the plaint so as to make the suit as one 
on the original cause of action itself. To 
that suit, the appellant raised .many-. de- 
fences, one of which was that the court 
of the Subordinate Judge, Tuticorin had 


no jurisdiction to try the suit since the 


appellant was. permanently residing in 
Colombo. The learned Subordinate 
Judge went into the question and’ nega- 
tived this contention of the appellant arid 
decreed the suit on 26-6-1965. Against 
this judgment ‘and decree of the learned 
Subordinate Judge, the ‘appellant prefer- 
red an appeal to the learned District 
Judge, Tirunelveli, who 
agreeing with the conclusion of the learn- 
ed Subordinate Judge, dismissed. the ap- 
‘peal. Hence the present 
by the defendant in O. S. 12 of? 11962. 


2. : The only‘ question of law ‘that 


` is argued before me by the learned coun- ' 
sel for the appellant is that with refer- . 


ence to ‘the provisions contained in S. 20, 
C. P. Code, the court of the Subordinate 
Judge, Tuticorin, has no 
entertain the present suit at the instance 
of the respondent herein. As I mention- 
ed already, this point was urged both 
before the trial court, as well as the first 
appellate court and the same was decid- 
ed against the. appellant herein. 


Section 20, C. P. Code. so far as it is 
relevant for:the purpose of the present 
case, is as follows:— 

"Subject to the limitations aforesaid 
every suit shall be instituted in a court 


[Prs. 1-2] M. S. M. Buhari v. S. M. Buhari (Ismail J.) 
R. Gopalswami Iyengar and M. Sri- 


and. 
‘There are two explanations 
tion and some reliance had -been placed .. 


-the evidence are as follows: 


- plaintiff as P.W. 


on 24-8-1966, . 


second, appeal : living with his family at Ceylon. 


` jurisdiction to ` does not establish that-the appellant was . 


ALR 


within the local limits of whose jurisdic- 
tion the defendant............ at the time of 
the commencement of the suit, actually. 
and voluntarily resides.” - 


to this sec- 


on Explanation 1, which is as follows:— 


“Where a person has a permanent 
dwelling at one place and also a tempo- 
rary residence at another place, he shall 
be deemed to reside at both places in res- 
pect of any cause of action arising at the 
place where he has such temporary resi- 


_dence.”” 


„As far as the present ease is concern- 
ed, the facts as have been disclosed’ by 
The: appel- 
lant herein. originally belonged to Amma- 
nianagar, ‘Sree Mookari Panchayat in 
Tirunelveli - Dist, but had gone to 
Colombo and: had- been carrying on busi- 
ness in Colombo. It was at the time 
when he was carrying on business. at 
Colombo, the transaction between the 
parties took place. Further, the appel- 


lant had built five houses in Ammania- 


nagar at his own expense. Out of the 
five houses, four had been let out and 
the biggest of them -is said to be kept 
vacant and is in the charge of a care- 
taker, who has been examined as D.W. 1 
in the present case. The appellant owns 
lands in Ammanianazgar, which are being 
looked after by D.W. 2 in the present 
case. According A the evidence -of the 
the appellant’ s perma- 
nent place of aiden in India is at Am- 
manianagar; in 1947 he had executed a 
deed of settlement showing the house in | 
anianagar and other items, reserv- 
ing a life interest in himself; in 1957 he 
had executed another document showing 
his permanent residence; his residential 
house even then was at -Ammanianagar; 
P.W. l'is in Ceylon for the past 20 years; 
he. did not know for how long the appel- 
lant was in Ceylon or whether he had 
obtained a Ceylon citizenship; he did. not 
know whether the appellant was or is 
` In the 
affidavit sworn to on 27-8-1952 (Ex. A-3) 
P.W. 1 had stated that the defendant (ap- 
pellant). was residing in' Colombo with his 
family,. but he stated in his evidence 
that he musi have then so resided. ‘Thus 
it is clear that the evidence of P.W. 


permanently residing in Ammanianagar: 
on the other hand; the evidence. would 
tend to show that the appellant was re- 
siding with his family in Colombo. Even 
though this was the evidence of P.W. 1, 
it was found by the courts below that the 
appellant and his family had obtained 
Ceylon citizenship on 29th June 1951, as 
shown by Ex. P-7. As against this evi- 
‘dence of P.W. 1, D.W. 1 had stated that 
it was 15 years since the appellant left 
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for Ceylon, that he came to India some 
ten years back, that ever since he had 
not come, and that he was residing with 
his family in Ceylon. D.W. 1 stated that 
the appellant used to reside in the house 
in Ammanianagar when he was in Inda. 
To a question put to him he stated that 
it was not true to say that the house had 
not been rented out as the appellant 
wanted it to be available whenever Ae 
came to India. D.W. 1 himself was 
occupying the house for the last ten years 
or so. 


Similarly, D.W. 2 had stated that the 
appellant came to India some ten vears 
back and that he was residing in Ceylon 
with his family for the past ten or fifteen 
years and that he was doing busines 
there. To a question put to him whether 
the house in question had not been lət 
out as the appellant wanted to have it 
available whenever he came to India, ke 
answered in the affirmative. Mistaking 
the evidence of D.W. 1, as if he had stat- 
ed that the biggest house had been r2- 
served for the residence of the appellant 
and -that he used to reside in.the biggest 
house whenever he came to India, the 
learned Subordinate Judge went on ~o 
consider whether the appellant had a 
permanent place of residence in Amma- 
nianagar or not. However, the learned 


Subordinate Judge himself refers to tke. 


fact as revealed by his passport that tke 
appellant left Colombo on 22-1-1951 and 
returned on 1-2-1951, then he left Colom- 
bo on 13-4-1954 and returned on 5-5- 
1954 and again left Colombo on 4-3-1955 
and returned on 30-3-1955. The learned 
Subordinate Judge further refers to the 
fact that the appellant left Colombo wita 
- his wife on 15-9-1963 and that his wife 
and himself returned on 4-11-1963 and 
2-12-1963 respectively. It is only on the 
basis of this evidence, the learned Suk- 
ordinate Judge recorded his conclusion 
that the appellant had a permanent place 
of residence in Ammanianagar and there- 
fore he had jurisdiction to try the suit. 
As against this, the learned District 
Judge, in appeal, has proceedéd to sa? 
that it is natural for D.Ws. 1 and 2 to 
speak favourably for the defendant b7 
Stating that the defendant did not com: 
to India for the past ten years and that 
their evidence cannot be relied on as 
they are interested in the defendant 
Hence the evidence of D.Ws. 1 and. 2 
being out of the way, there must be other 
evidence to support the conclusion tha: 
the appellant had a permanent place o2 
residence in India. It is in this contex- 
the learned District Judge has referred 
to the evidence of P. W. 1 and stated— 


“P.W. 1 (plaintiff) has stated that the 
permanent place of residence of the de- 
fendant is Ammanianagar in India anc 
that the defendant has been doing busi- 
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ness in Colombo. From the evidence dis- 
cussed above, it is clear that the defend- 
ant has not given up his permanent resi- 
dence in India. The learned Subordi- 
nate Judge has discussed these facts in’ 


‘paragraphs 8 to 10 of his judgment and 


has come to the conclusion that the de- 
fendant has been occupying his residen- 
tial house in Ammanianagar as his per- 
manent place of residence in India.” 


Once the learned District Judge has 
rejected the evidence of D.Ws. 1. and 2, 
the only other evidence he had before 
him for coming to a conclusion on the 
question whether the appellant was per- 
manently residing in India or not was 
the evidence of P.W. 1 and the evidence 
as to the appellant leaving Colombo and 
coming back to Colombo afforded by the 
passport of the appellant, to which I had 
already referred to. I have already re- 
ferred to the evidence of P.W..1 and that 
evidence does not show that the appellant 
was residing in the house in Ammania- 
nagar at the commencement of the pre- 
sent suit. Equally, the evidence afford- 
ed by the passport as to the departure 
from Colombo by the appellant and re- 
turn to Colombo does not show that the 
appellant was permanently residing in 
the house in India. As a matter of fact, 
the learned Subordinate Judge himself 
does not say that, when the appellant left 
Colombo on the respective dates-and re- 
turned to Colombo subsequently on the 
dates mentioned above, he was during 
that interval residing in the house in 
question in Ammanianagar. Under these 
circumstances, there is absolutely no evi- 
dence to support the finding that the ap- 
pellant was rermanently. residing in his 
house in Ammanianagar so as to confer 
jurisdiction on the court of the Subordi- 
nate Judge of Tuticorin. 


3. Some argument was advanced 
before me with reference to the meaninz 
of the expression ‘actually and volun- 
tarily resides’ occurring in S. 20 (a) of 
the Code, which I have extracted. as well 
as Explanation 1 which also has been ex- 
tracted, I may straightway mention 
that the learned Subordinate Judge did 
not rely upon the Explanation at all. . It 
is only the learned District Judge that 
has referred to the Explanation. As far 
as the Explanation is concerned, it con- 
templates a person having a permanent 
dwelling at one place and 
residence at another place and the cause 
of action arising at the place where he 
has Zot a temporary residence. In that 
Situation, the Explanation states that 
such person shall be deemed to reside at 
both places in respect of any cause of 
action arising at the place where he has. 
such temporary residence. As far as the 


“court having jurisdiction over the place 


where he has got a temporary residence 


a temporary ` 


366 Mad. ([Prs. 3-4] 


fis concerned, the Explanation does not 
serve any purpose because the cause of 
action itself having arisen within the 
. Place of jurisdiction, that will confer 
jurisdiction on the court and the terapo- 
rary residence need not be relied upon in 
support of the existence - of jurisdiction. 
The explanation will become -relevant 
only in relation to the court having juris- 
diction over the places where the person 
had a permanent dwelling. Therefore, 
the question is whether, in the present 
case, it could be said the appellant had 
a permanent dwelling at Ammanianayar. 
I have already referred to the evidence 
in this case and, in my opinion, it does 
not support the finding that the appel- 
lant had a permanent dwelling at Am- 
manianagar. A number of decisions had 
been cited before the-lower courts, to 
which reference has been made during 
the course of the arguments before me 
also. One thing that is clear is, S. 20 (a) 
of the Code talks cf a defendant who ‘is 
. actually and voluntarily residing at the 
commencement of the suit. In this parti- 
cular case, admittedly, at the time when 
the suit was instituted on the file of the 
court of ‘the Subordinate Judge, Tuti- 
corin, the appellant was actually resid- 
ing with his family at Colombo and was 
“not residing in the house in. Ammania- 
nagar. .The next question is, can it be 
said that, notwithstanding the physical 
absence of the appellant from the house 
at Ammanianagar, he was actually and 
voluntarily residing in Ammanianagar 
by virtue of the fact that the biggest of 


the five houses buiit by him was not let . 


out, but was in the possession of a care- 
taker. I am of the view that dwelling 
or residence contemplated by the’ statute 
must be more or less of a permanent cha- 
racter and it must be of such a nature as 
to show that the court in which the defen- 
dant is sued in his natural forum. When 
-the statute used the words “actually and 
voluntarily resides” it intended to elimi- 
nate a constructive or a temporary resi- 
dence or a compulsory residence with re- 
ference to a particular place. On’: the 
other hand, if a person has been conti- 
nuously residing in a particular ` place, 
his temporary absence from that piace 
will not take away the case out of the 
scope of S. 20 (a) of the Code, It may 
very well happen as it occurs in many 
cases that a person carrying on business 
in the city of Madras, or any other pro- 
fession in the city. living in his own 
house, has also a house owned by him in 
a place like Kodaikanal or Ootacamurd, 
to which house he regularly goes every 
year during summer and resides there. 
From this fact alone, can it be said that 
he has two permanent places of resi- 
dence, one in the city of Madras and the 
other in Kodaikanal or Ootacamund, as 
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A.I.. 
the case may be? I am of the view that 
the fact that a particular defendant has 
made a house available to him for occu- 
pation whenever he goes to that place 
for stay for a certain period during the 
course of a year will not make him a rer- 
manent resident of that place. As a mat- 
ter- of fact, such a situation came to be 
considered by the Privy Council in So- 
phia Ordead’ James Skinner v. Alexan- 
der Skinner, (1880) 7 Ind App 196 (PC). 


In that case, the question of jurisdiction 


arose under the circumstances, which are 
clear from the following passage in the 
judgment: 


“Their Lordships will first - consider 
whether the defendant was subject to 
the jurisdiction of the court, by reason- 
of bis dwelling within its local’ limits. 
Some evidence was given on this point, 
and the conclusion of the High Court up- 
on it is thus expressed: ‘It is admitted 
that Alexander Skinner, at the time the 


suit. was brought, was actually residing 


at Mussuri, in the ‘district of Saharanpur. 
He has.there a private house, in which 
he resides during the whole of the hot 
weather, and during the cold he travels 
through the estate, sometimes putting up 
at Hansi, sometimes at Delhi, and some- 
times at Bilaspur, in one of the houses 
which have been maintained at the ex- 
One of the’ wit- 
messes, indeed, went so far as to affirm 
that the’ defendant’s sole permanent resi- 
dence on the plains was-at Hansi; but 
the High Court has not acted upon that 
evidence, which their Lordships think is 
untrustworthy. It is not contended that 
the proper forum for the trial of this 


. Suit for. account was at Saharanpur, by 


reason of ‘the’ defendant’s residence, at ` 
the time of its commencement, at the hill 
Station of Mussuri. Such residence was 
obviously more or less of a . temporary 
character, like that of a man in this 
country who lives in a house of his own 
at a -watering-place during a portion of 
the ‘year. And if the defendant can be 
said to have had.any permanent dwelling 
place on the plains and within the ambit 
of the Skinner estate, he would not the 
less dwell there, according to the proper 
and legal construction of the word, be- 
cause for health or pleasure he was pass- 
ing the hot season on the hills when the . 
plaint was filed.” 


fa t 
4, Similarly. the question of juris- 
diction came up to be considered by this 
court, as well as the Privy Council, with 
reference to the expression ‘dwell within 
the limits of the original jurisdiction of 
the High Court’ occurring in clause 12 of 


the Letters Patent. In Srinivasa Moor- 
thy v. Venkatavarada Aiyangar, ILR 29 


Mad 239 and the appeal therefrom, Sri- 
nivasa Moorthi v. Venkatavarada Aivyan- 
gar, (1911) 38 Ind App 129 (PC). They 
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dealt with a case where the defendant 
who was domiciled and resided in My- 
sore left his house in charge of a servant 
and hired a house in Madras to which je 
brought his wife and family and_appren- 
ticed himself for a while to a Vakil in 
Madras. Under such circumstances. it 


was held that a suit brought against him. 


-in Madras some months after his resi- 
dence there was competent since he had 
taken up abode in Madras, meaning to 
remain there for several months and was 
actually living there when the suit was 
instituted. The Privy Council observed— 


“The question of jurisdiction is to 
plain for argument. Both courts ked 
that the cause of action arose partly wita- 
in the jurisdiction of the High Court, and 
although the Judge of First Instanze 
thought himself bound by a decision 


which had really no application to the- 


case to hold (contrary to his own opinion) 
that the defendant was not dwelling’ 
within the jurisdiction, the High Court 
not unnaturally thought that inasmuch as 
he had taken up his abode with his wiže 
and family in a hired house in Madras, 
meaning to remain there several months, 
and was actually living there when tke 
suit was instituted, he could not be heard 
to say that he was not ‘dwelling’ withm 
the jurisdiction of the High Court.” .- 
On the findings of the courts below that 
the appellant herein was living in Colom: 
bo with his family and acquired 
citizenship of that country, it must follew 
that, at the commencement of the pre- 
sent suit, he was not actually and volur- 
tarily residing within the jurisdiction cf 
the Subordinate Judge’s Court, Tut- 
corin. The fact that he had a house in 
Ammanianagar and he was interested in 
maintaining the house and had lived in 
that house before he left for Colombs3 
could not in any way make the appellamt 
a person actually and voluntarily resid- 
inz in that house so as to confer jurisdic 
tion on the Subordinate Judge’s Court, 
Tuticorin. As pointed out by the Puniap 
High Court in Mohan Singh v. Laiya 
Ram, AIR 1956 Puni 188—~ 


“Section 20, C. P. Code has been de 
signed to secure that justice might be 
brought as near as possible to ever” 
man’s hearth-stone and that the defend- 
ant should not be put to the trouble and 


expense of travelling long distances in- 


order to defend himself in cases in which 
he may be involved. It has accordingly 
been enacted that a person can be suec 
-in the place in which he actually ane 
voluntarily resides. The expression ‘re- 
sides’ means ‘to make an abode for = 
considerable. time; to dwell permanently 
or for a length of time: to have a settied 
abode for a time’. The expression ‘ac- 
tual’ means ‘something real and opposec 
to constructive or speculative; something 
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existing in act, fact, or reality.’ Resi- 
dence may be legal and technical or ac- 
tual or physical. If a person lives with 
his wife and children in an established 
home, his legal and actual place of resi- 
dence is the same. If a person has no 
established home and is compelled to live 
in hotels, boarding houses or houses of 
others, his actual or physical habitation 
is the place where he actually or person- 
ally resides. If the family of a person 
lives at one place and he himself lives 
for a greater portion of the time at ano- 
ther place, he has legal residence at the 
place where his family resides and actual 
residence where he himself resides. The 
expression ‘actually resides’ means ac- 
tual residence of place where a person 
actually lives as distinguished from mere- 
ly constructive or legal residence or 
place where a person resides in the legal 
and technical sense. It means residence 
existing in reality and in fact and not 
merely in form, that is actual residence 
and not a temporary abiding place. A 
person is said to reside in a particular 
place if he actually lives in the place and 
has a freely exercised intention of re- 
maining there permanently or for a 
length of time.” 


5. | Some argument was advanced 
before me with reference to,the fact that 
the appellant had been taking interest in 
the maintenance of the house left with- 


‘out being let out in Ammanianagar and 


also the lands in the charge of D.W. 2. I 
am of the view that this fact will not in 
any way alter the position that the ap- 
pellant herein was not actually and 
voluntarily residing in Ammanianagar or 
that his permanent place of residence 
was not in Ammanianagar. The fact that 
he was residing in Colombo, and carrying 
on business does not mean that he should 
not take any interest whatever in the 
properties belonging to him and situated 
in India. A person may be originally be- 
longing to a particular place and may 
hold landed property there and he may 
be making enquiries about the proper- 
ties and he may be deriving income’ 
therefrom. This however does not mean 
that he is actually and voluntarily resid- 
ing there, since residence is not identical 
with ownership, but it means where a 
person eats, drinks and sleeps or where 

is family or his servants eat, drink and 
sleep. Under the circumstances it can- 
not be held that the appellant herein was 
actually and voluntarily residing in his 
house in Ammanianagar, or had his per- 
manent place of residence at Ammania- 
nagar. 


6. For all these reasons, the con- 
clusion of the courts below that the 
court of the Subordinate Judge. Tuti- 
corin, has jurisdiction to entertain the 
suit is erroneous both because of their 
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misunderstanding the scope of the ex- 
pressions ‘actually and voluntarily ré- 
sides’ occurring in S. 20 (a) of the Code 
and “a permanent dwelling” occurring in 
Explanation 1 to that section and also be- 
cause of the absence of any evidence- to 
support a finding . that the appellant 
herein hada permanent residence in Am- 
manianagar, or was actually and volun- 
tarily residing in Ammanianagar. Hence 
the Subordinate Judge’s court, Tuticcrin, 
not, having jurisdiction to ‘entertain’ the 
suit, the second appeal succeeds and the 
judgments and decrees of the courts be- 
low are set aside. In view of the fact 
that on the basis of my conclusion. no 
other court in India could have enter- 
tained the suit, the plaint should ‘have 


been rejected and it -is accordingly. 
rejected. i 

7. ` There will be no order as to 
costs. No leave. 


Appeal allowed. 
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K. VEERASWAMI, C. J. AND 
GOKULAKRISHNAN, J. ° 
K. R. Sankar, Appellant. v. M. A: 
Buvanambal Ammal, Respondent. 
Second Appeal Nos. 224 and 225 of 
1970, ete: and C. R. P. No. 1623 of 1967 


ete. and C. M. P. No. 10822 of 1970, D/-. 


29-9-1970, against ‘decree of Principal 
Sub. J., Madurai in A. S. No. 48 of 1969. 

(A) Houses - and Rents  — Madras 
Buildings (Lease and Rent Control) Aci 
(18 of 1960), S. 2 (3) — Where the High 
Court directed the principal District 
Munsif to transfer some of the petitions 
for eviction for disposal by Additional 
District Munsif, . it cannot he said that 
the Additional District Munsif was in- 
vested with the powers of a Controller 


and that in disposing’ the petition. he act-. 


ed under the colour of any office to which 
he was appointed. AIR 1951 Trav Co 45 
& 1967-2 Mad LJ 151 & (1912) 13 Cr LJ 
667 (Cal), Distinguished. (Paras 2 to 4) 

(B) Housés and Rents — Madras 


Buildings (Lease and. Rent Control) Act - 


(18 of 1960), S. 2 (3) — Power conferred 


on District Munsif to act as a_ Controller - 


cannot be exercised by the Additional 
District Munsif. — (X-Ref.— Madras City 
Civil Courts Act (3 of 1873), S. 4-A); AIR 


1969 SC 483 & AIR 1940 Mad 370, Rel. on. . 


: (Para 3) 


l Controller is not a oe and.. a 
investiture of power under S. 2 (3). 
persona designata, that is to say, 


principal or any other District Munsif 
named specifically, and not on the Court, 
as such of the District’ Munsif. There- 
fore, even if the Additional District Mun- 
pS LD ES ce 


CO/DO/B407/71/RMP/C 


Anvalidity of the eviction orders 


ihe 3 


’ should be upheld. 


ALR. 
sif has the same powers in other respects 
as the District Munsif, the Additional 


District Munsif cannot function as a Con- 
troller. (Para 3) 


(C) Evidence Act (1872), S. 115 — 
Doctrine of approbation and reprobation 
ean apply only to orders passed by a 
Court of competent jurisdiction notwith- 
standing that it was passed with or with- . 
out consent of parties. (Para 6) 

. Thus in case of an initial total lack 
of jurisdiction, the orders passed will be 
ab initio void, and no validity could be 
attached to them by reason of the con- 
sent of the parties. (Para 6) 
Cases Referred: Chronological - Paras 
(1969) AIR 1969 SC 483 (V 56) = 

1969-1 SCJ 872 = 1969 Cri LJ 
. 803, Hari Chand Aggarwal v. 

Batala Engineering Co. Ltd. 5 
(1967) 1967-2 Mad LJ 151, Vasantha- 

pai v. S. Ramachandran Iyer 
(1951) AIR 1951 Tra Co 45 (V 38) = 

1950 TC LR 306, Parmeshwaran 

Pillai Bhaskaran Pillai v. State 

Prosecutor 


“(1940) AIR 1940 Mad 370 (V 27) = 


ILR (1940) Mad 433 =°41 Cri LJ 
419. (SB), In. re, A First Grade 
Pleader, Coimbatore i ` 
eera 13 Cri LJ 609 = 16 Cal WN 
1105, Pulin Behary Das v. Em- 
peror ; 4 
A. Sundaram Iyer, O. V. Balaswami 
and O. V. Natesan, ‘for Appellant; V. 
Krishna Mitra, V. Narayanaswami, V. 
Ratna Mudaliar and R. Shanmugham, for 
Respondent. : 
K. VEERASWAMI, C.` J.:— The 
second appeals and civil revision peti-- 
tions have been placed before us because 
they raise a common question as to the 
jurisdiction of the Additional District 
Munsif, Madurai, to perform the func- 
tions of a Controller under the Madras 
Buildings (Lease and Rent Control) Aci, 


"1960. The courts below have held that 


he has jurisdiction. The petitions arise 
from eviction orders passed by the Addi- 
tional District Munsif, to whom, appa- 
rently, under the administrative direc- 
tions of this court with reference to the 
file of the Principal District Munsif, the 
petitions for eviction had been: transfer- 
red. -The second appeals arise out of 
suits instituted by tenants to. declare’ ihe 
which . 
had become final under -the provisions 
of .the Act, on the ground of total want 
of jurisdiction in the Additional District 
Munsif. 

2. The view of ‘the courts below, 
which is assailed before us, is that the 
Additional District Munsif, .though he 
had no de jure powers as a Controller, 
inasmuch as he had factually functioned 
ag a Controller, the validity of his orders 
In our opinion, it is 
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not a correct view to take. Acts done 
under. colour of office stand entirely on 
a different footing. Where an officer had 


been appointed to a post, but its vaHdity - 


is successfully challenged, the acts done 
by him under colour of the office are 
not invalidated. The basis for this rin- 
ciple is that to hold to the conary 
would unsettle titles or cause grave pub- 
lic mischief. Where, however, an oficer 
has not been appointed to a particuiar 
post or he is not invested with certain 
powers, but nevertheless he functioned 
or exercised such powers, a different 
principle should apply. 


3. Section 2 (3) of the Act defines 


a ‘Controller’ as a person appointec to 
perform the functions of a Controller 
under the Act. Who is the appoiatinz 
authority, the provision does not ex- 
pressly say. A point was made that 
when the High Court directed the Prin- 
cipal District Munsif to transfer sore of 


the petitions for eviction for disposal by - 


the Additional District Munsif, it meant 
that the latter was invested with the 
powers of a Controller. We have no 
hesitation in rejecting this contention. 
The High Court obviously. has no pawer 
to act under Section 2 (3) in order to 
invest the Additional District Munsif 
with the powers of a Controller. The 
power vests in the Executive under the 
scheme of the Constitution, and the fact 
that the appointing authority is not men- 
tioned in Section 2 (3) can make no dif- 
ference. In any case, the High Court, 
in directing the Principal District Mun- 
sif to transfer the eviction petitions to 


the Additional District Munsif, did 
mot invest and  did* not - purport 
to’..invest the Additional Dis¢rict 


Munsif with the power to act as a Con- 
troller. By G. O. Ms. 2329 Home dated 
11-7-1961; the State Government, in ex- 
ercise of its powers under Section 2 (3), 


appointed for Madurai Dist. the Dis- 
trict Munsifs in their respective juris- 
dictions and if there were more than 


one District Munsif in a place. the Frin- 
cipal District Munsif, as the persor: to 
perform the functions of the Controller. 
Our attention has been invited to Section 
4-A of the Civil Courts Act in suport 
of a contention that where the cour: of 
the District Munsif has been entrusted 
with powers under the - provisions of 
that Act or any other Act, those powers 


could be exercised also by the Additional . 


District Munsifs. The simple answer to 
this is that the Controller is not a court 
and the investiture of power under Sec- 
tion 2 (3) is persona designata. that-is to 
say, the Principal or any other District 
Munsif named specifically, and not on 
the court, as such, of the District Mursif. 
When the investiture by the notification 
is specifically on the Principal District 
1971 Mad./24 IX G—33 


` other respects the 
.Munsif has the same powers as the Dis- 
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Munsif, it cannot be said that because in 
Additional District 


trict Munsif, the former could also func- 
tion as a Controller. 


4, Parameswaran Pillai  Bhaska- 
ran Pillai v. State Prosecutor. AJR 1951 
Tra Co 45, G. Vasantha Pai v. Shri S. 
Ramachandra Iyer now holding the 
office of the. Hon’ble the Chief Justice of 
Madras, 1967-2 Mad LJ 151 and Pulin 
Behary Das v. Emperor, (1912) 13 Crl 
LJ 609 (Cal) which are relied on in sup- 
port of the view the courts below have 
taken, are all cases in which-the validity 
of the acts of an officer was sustained on 
the ground that although he did not hold 
the office de jure, he had been appoint- 
ed to the post and exercised factually 
the functions of the office and the acts 
done under colour of such office should 
not be allowed to be challenged as in- 
valid or as those passed without juris- 
diction. As we pointed out at the out- 
set, the instant cases do not fall within 
that principle. Here, there was no ap- 
pointmient at all of the Additional Dis- 
trict Munsif as a Controller. The Addi- 
tional District Munsif in disposing of the 
petitions for eviction could not, there- 
fore, be said to have acted under the 
colour of any office to which he was ap- 
pointed. We are, therefore, of the view 
that the orders passed by the Additional 
District Munsif were totally without 
jurisdiction. 

5. It is true that the Additional 
District Munsif will have, as a court, the 
same powers as the District Munsif. But 
by equation of the powers there can be 
no identification. of the office they hold. 
There could only be one Principal Dis- 
trict Munsif but any number of Addi- 
tional District Munsifs in a given juris- 
diction. And when powers under Sec- 
tion 2 (3) of the Act have been conferred 


‘only on the Principal District Munsif, it 


is impossible to say that ipso facto the 
Additional District Munsif too would 
possess those powers. ‘This view receives 
support ‘from the ratio .of Harichand 
Agarwal v. Batala Engineering Co. Ltd., 
1969-1 SCJ 872 = (AIR 1969 SC 483). 


The same’ view prevailed in In re. A 
Pleader, ILR (1940) Mad -433 = (AIR: 
1940 Mad 370) (SB) as well 

6. In. the second appeals, another 


contention for the landlords is that when 
the eviction orders passed by thè Addi- 
tional District Munsif were taken up in 
revision before the District Judge, the 
parties compromised and agreed to a con. | 
sent order, by which time was granted 
to the tenant for vacating, and a tenant 
having had the advantage or the benefit 
of the time granted, he had made his 
election, and at no subsequent stage he 


370 Mad. (Prs. 6-8)-[Prs. 1-3] Ammaponnammal v. Shanmugam Pilla? 


could be allowed to reprobate what he 
had approbated. It seems to us that 
this contention entirely 
the eviction orders were totally without 
jurisdiction and were, therefore, ab initio 
void. The principle of election of which 
the doctrine of approbation and repro- 
bation is an aspect, could only apply to 
orders passed with or without consent of 
parties by a court of competent jurisdic- 
tion. Where there is an initial total lack 
of jurisdiction, as in these cases, the 
orders passed will be ab initio void, and 
no validity could be attached to them by 
reason of the consent of parties. The 
orders operate not by reason of the con- 
sent, but because they are orders passed 
by a competent court or authority, even 
though they may be passed on consent. 

Te In one of the petitions, it is 
argued for the landlord that a Controller 
includes an appellate authority, and if 
an order has been passed by the latter, 
it should be taken that it has been passed 
by the Controller himself. The fallacy 
in this argument lies in the mixinz up 
of the concept of powers with the office. 
It is true that when an appellate court 
deals with a matter, it has the same 
power with regard to it as fhe court of 
first instance, but that does not mean 
that the appellate court is identified 
with and has to be regarded for all pur- 
poses as the trial court. 

8. The appeals and the petitions 
are allowed. The result will be the rela- 
tive petitions for eviction should be dis- 
posed of by the proper authority in ac- 
cordance with the law and in the light 
of this judgment. No costs. 

C. M. P. No. 10822 of 1970 is ordered. 

Appeals and petitions allowed. 








‘AIR: 1971 MADRAS 370 (V 58 C 75) 
ISMAIL, J. : 

Ammaponnammal, Appellant vV. 
Shanmugam Pillai (died) and others, Res- 
pondents. 

Second Appeal No. 1442 of 1964. D/- 
18-8-1970, from decree of Dist. J., Tiru- 
chirapalli, in- A. S. No. 344 of 1963. 

Hindu Law — Gift to.wife — Where 
the husband purchased the property in 
the name of the wife with the intention 
to benefit the wife and to make her the 
owner of that property, subsequent 
change of intention of the husband would 
not divest the wife of the title acquired 
by her under the sale deed. (Para 3) 

A. Sundaram Iyer, for Appellant; 
R. Srinivasan and P. Raghaviah, for Res- 
pondents. 

JUDGMENT:— The defendant in 
O. S. No. 69 of 1962 on the file of the 
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overlooks that. 


A.L R. 


court of the District Munsif of Tiruchira- 
palli is the appellant before this court. 
The plaintiff in the suit was her husband. 
He instituted the suit for recovery of 
possession of B schedule property in the 
plaint and for maintenance past and 
future. As far as the present appeal is 
concerned, before me it is confined only 
to the recovery of plaint B schedule pro- 
perty. Admittedly the said B schedule 
property was purchased in the name of 
the appellant under Ex. B-1 dated 18-8- 
1943. The plaintiff instituted the suit 
on the allegation that though the title 
deed stood in the name of the appellant, 


_it was he who advanced the money for 


purchasing the property and it was he 
who was the beneficial owner of the pro- 
perty. Admittedly the husband and 
wife lived together till 1954. when the 
wife left the house of the husband and 
started living with her sister. The case 
of the appellant was that the considera- 
tion for the purchase of the property 
covered by Ex. B-1 was provided by her 
and in any event the husband did not 
intend to purchase the property benami 
for him and the property was intended 
to belong tc the appellant herself. Both 
the courts telow came to the conclusion 
that the plaintiff had established the case 
of benami set up by him and therefore 
decreed the suit for recovery of posses- 
sion. Hence the present second appeal 
by the defendant in the suit. 


2. I may straightway mention that 
the learned District Judge, who disposed 
of the first appeal concentrated his atten- 
tion solely on the. source of consideration 
for the purchase of the property under 
Ex. B-1. Both the courts have concur- 
rently found that the consideration was 
provided by the husband himself and 
that being a finding of fact cannot be 
interfered vrith in the second appeal. 
Therefore, I proceed to consider the case 
of the husband on the basis that he pro- 
vided the consideration for the purchase 
of the property. 


3. Still the question remains, tak~ 
ing into account the relationship between 
the parties, namely, husband and wife, 
whether the husband intended to benefit 
the wife by the purchase of the property, 
by way of making a gift of the conside-~ 
ration of the property itself. The case of 
the husband as referred to by the learned 
District Judge in his judgment is that 
he never intended to benefit the wife 
but it was only because she requested 
that her name, may be put as vendee in 
the sale deed, he agreed to do so, just 
to compliment her. When the relation~ 
ship between the parties is so close, as 
husband and wife. the source of conside- 
ration plays a minor part and the more 
important and significant factor will he 
the motive for the purchase of the pro~ 
perty by the husband in the name of the 
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wife. Such a motive is absolutely absent 
fn this case except the self-serving state- 
ment of the husband that he agreed to 
the inclusion of the name of his wife in 
the sale deed just to compliment her. 

In all cases of such transactions, the 
crucial consideration is whether the hus- 
band intended, when he purchased the 
property in the name of the wife, that 
the wife should become the owner oë the 
property or did he intend that notwith- 
standing the title deed standing in the 
name of the wife, he alone should b2 the 
owner of the property. Undoubtedly the 
intention has to be gathered from all the 
surrounding circumstances’ of the case 
and it is only because of these features, 
several tests have been propounded for 
consideration in deciding the questicn of 
benami. In this particular case, admit- 
tedly after the purchase of the property 
fin the name of the wife, patta was t-ans~ 
ferred in the name of the wife and kist 
receipts stood in the name of the wife. 
Certainly all these things can be explain- 
- ed by the fact that the person in whose 
name the title deed stood was the wife 
and therefore these documents also stood 
in her name. But in cases of such lose 
relations, none of these considerations 
will be of a decisive character and the 
entirety of the circumstances should: be 
taken into account for coming to a con- 
clusion. As far as the present case is 
concerned, there is one crucial admission 
fn. the evidence of the plaintiff himself, 
which both the courts below have zom- 
pletely failed -to take note of That 
statement of the plaintiff is: 

Til] 1954 I was under the impression 
that the Iands belonged to her and that 
we C schedule property also belonged to 

er.” aa 

The C schedule property referred to 
was the subject-matter of a settlement by 
the husband in favour of the wife, for 
which the wife after 1954 had to fila a 
suit and obtain possession from the hus- 
band. However, as far as the present 
suit is concerned, the. subject-matter is 
the lands referred to in the statement 
of the plaintiff (extracted above) and he 
has clearly stated that till 1954 he was 
under the impression that the lands be- 
Ionged to her. This statement can be ex- 
plained only on the basis that when he 
purchased the property under Ex. B-1 
in 1943 in the name of the wife, he in- 
tended that the property. should belong 
te the wife and only when she left the 
house of the husband in: 1954, he changed 
his mind and wanted to put forward his 
own claim to the said property. Once 
the intention that he wanted to benefit 
the wife and he wanted the wife to be the 
owner of the property, at the time when 
the property was purchased, is established 
clearly and indisputably, no amount of 
change of intention subsequently will 
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have the effect of divesting the title 
which the wife acquired under the docu- 
ment under which the property was pur- 
cased in her name. Therefore, the ad- 
mission of the plaintiff in this case, as 
extracted already, is the clearest possible 
evidence of his intention that the wife 
should be the owner of the property and 
if so, the case set up by the plaintiff of 
benami fails miserably and totally. It is 
this aspect which the courts below have 
failed to bear in mind. . 

4, Under these circumstances, the 
second appeal is allowed, so far as it re- 
lates to the recovery of possession of the 
plaint B schedule property is concerned. 
The judgments and decrees of the courts 
below in so far as they relate to the re- 
covery of possession of the plaint B sche- 
dule- property are set aside and the suit 
of the plaintiff will stand dismissed in 
respect of the claim for recovery of pos- 
session of plaint B schedule property, 
There will be no order as to costs in this 
second appeal, No leave, 

Appeal allowed, 





‘AIR 1971 MADRAS 371 (V 58 C 76) 
ISMAIL, J. 
Varadammal and another, Appellants 


v. A rabolal J. Vyas and others, Respond- 
ents, 


Second Appeal No. 1882 of 1966, D/- 
7-8-1970 against order of Dist. J., Salem 
in A. S. No. 402 of 1964. 


(A) Words and Phrases — ‘Collusive 
transaction’ and ‘fraudulent transaction’ 
— Distinction between the two set out 
by Supreme Court in AIR 1956 SC 593, 
Reiterated. (Para 4) 

(B) Transfer of Property Act (1882), 
Section 52 — A suit by a Hindu wife 
claiming maintenance’ against her hus- 
band on ground that he was suffering 
from a virulent form of leprosy and for 
declaring it a charge on his share of fa- 
mily properties cannot be said to be 
collusive within Section 52 merely þe- ` 
cause the husband who was largely in- 
debted had remained ex parte. (X-Ref. 
— Hindu Adoptions and Maintenance 
Act (1956), Section 18). 1951-1 Mad LY 
143 and AIR 1936 Mad’ 84, Rel. on: 

(Paras 4, 5) 

A person who has in fact - admitted 
that the husband was suffering from a 
virulent type of leprosy which entitled 
the wife to claim separate residence and 
maintenance in law cannot challenge the 
proceedings as collusive. Hence, where 
the husband had during the pendency of 
such suit created a composition trust deed 
in favour of his creditors with a view to 
avoid his adjudication, it would attract 
the doctrine of lis pendens and the com- 
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position deed would be subject to the 
charge created by the maintenance de- 
cree in favour of the wife. (Paras 4, 5) 
(C) Hindu Law — Joint family — 
Partition — The giving of a notice de- 
manding partition or the institution of a 
suit for that purpose on behalf of a minor 
coparcener effects severance in status 
not from the date of the decision of the 
Court that the partition is in the interests 
of and beneficial to the minor but from 
the date of expression of such intention 
or the date of institution of the suit as 
the case may be. AIR 1958 SC 1042 & 
AIR 1963 SC 1601 & AIR 1962 Mad 81, 

. Followed. (Para 9) 


(D) Hindu Law — Joint ° family — 
The power of Karta to alienate family 
properties for discharge. of family debts 
so as to bind the interests of other co- 
parceners subsists only so long as the 
family continues joint. Once there is a 
severance in status, the right of the Karta 
to effect such alienation comes to an end. 

(Para 9) 

(FE) Hindu Law — Debts — In a 
partition between father and son the 
son’s share at partition is liable for dis- 
charge of pre-partition family debts 
which are binding on the son, even though 
the father’s power to alienate family pro- 
perties to discharge such debts has come 
to an end with the severance in status. 
(Case law discussed). (Paras 13, 16) 

Where the mother as the next friend 
of her minor son obtains an ex parte de- 
cree for partition of the sons share 
against the father a composition trust 
deed executed during the pendency of the 
suit by the father in favour of his credi- 
tors for discharging the pre-partition fa- 
mily debts would not be binding ‘on the 
son as the father’s power to alienate fa~ 
mily properties including the son’s inte- 
rest comes to an end with the severance 
in status by the institution of a suit for 
partition. But since- the  pre-partition 
family debts were admittedly binding on 
the son before partition, the liability of 

: the son’s share allotted to him by the 
partition decree still subsisted. 
(Paras 13, 16) 
Cases Referred: _Chronological Paras 
(1963) AIR 1963 SC 1601 (V 50) m : 
pcs 2 SCR 172, Venkata Reddi - 

Lakshmamma 
(1962) AIR 1962 Mad 81 (V 49) == 

1962-1 Mad LJ 174, P. M. Rama- as 

swami Chettiar v. Kuppa Chetti 9 
(1958) ATR 1958 SC 1042 (V 45) = 

1959 SCR 1249, Kakumanu Peda- 

subhayya v. Kakumanu Akkamma 7 
(1956) AIR 1956 SC 593 (V 43) = 

1956 SCR 451, Nagubai Ammal 

v. Shama Rao 4 06 
(1954) AIR 1954 Mad 203 (V 41) = 

. 1953-2 Mad LJ 439, Gubbala 

Suryanarayana (Minor) v. Gadi« 


yapu Ganesulu 2, 6 


Varadammal v. A, J. Vyas (Ismail J.) 


A. I. R. 


(1952) AIR 1952 SC 170 (V 39) = 

1952 SCR 544, Pannalal v. Mt. 

Naraini 3 
(1951) 1951-1 Mad LJ 143 = 1951 -> 

Mad aN 78, Subbayya v. "Ramas 

lakshm: 5 
(1937) AIR 1937 Mad .458 (V 24) = 

(1937) 1 Mad LJ 243, Thirumala- 

muthu v. Subramania _ 14 
(1936) AIR 1936 PC 277. (V 23) = - 

63 Ind. App 384, Satnarain v. Sri 

Kishendas 12 
(1936) AIR 1936 Mad 84 (V 23) = 

43 Mad LW 201, Lakshmidevamma 

v. Subba Rao 5 
(1933) AIR ` 1933 Mad 890 (V 20) = 

ILR 57 Mad 95 (FB), Rangasayi 

v. Nagaratnamma 7 


' (1928) AIR 1928 Mad 657 (V 15) = 


ILR 51 Mad 361 (FB), Subra- 

mania Aiyar v. Sabapathy Ayyar. {12 
(1928) AIR 1928 Mad 735 (V 15) = 

55 Mad LJ 175 (FB). Official 

Assignee, Madras v. Ramachandra 


Aiyar ; JI 
(1916) ATR 1916 PC 104 (V 3) = 
43 Ind Cas 151, Girija Bai v. Sada- 
shiv Dhundiraj 7, 15 
(1908) 18.Mad LJ 599, Ratna Naidu 
v. P. R. Aiyanchariar 10 


(1899) ILR 22 Mad 519 = 9 Mad LJ 
127, Krishnaswami Konan v. 
Ramaswami Iyer 10 


' S. P. Srinivasan, for Appellants: $S, 
Jagadeesan, for Respondents. 


JUDGMENT :— ` The defendants Į 
and 2 in O. S. 135 of 1961 on`the file of 
the court of the Subordinate Judge, 
Salem, are the appellants: before this 
court, and they are mother and son. The 
third defendant in the suit is the hus- 
band of the first defendant and father of 
the second defendant. He was carrying 
on business on behalf of the family con- 
sisting of himself and his minor son and 
in the course of the business, he had in- 
curred considerable debts. I. P. 22 of 


. 1955 was filed by one of his creditors on 


29-3-1955, before the Sub. Court, Salem, 
for adjudging ‘the third defendant as in- 
solvent. Similarly, I. P. 27 of 1955 was 
filed before the same court on 22-4-1955, 
by another creditor for adjudging the 
third defendant as insolvent. In order 


_ to avert an adjudication in the said in- 


solvency proceedings, the third defendant 
compromiséd with his-creditors and exe- 
cuted Ex.-A-19 on 24-9-1956, being a com- 
position trust deed in favour of all his 
creditors constituting the plaintiffs in the 
suit, who are respondents 1 to 3 herein 
and defendants 4 and 5, who are respon- 
dents 5 and 6 herein, as the trustees au- 
thorising them to sell the suit properties 
and discharge the debts. In view of the 
execution of this composition trust deed, 
the insolvency petitions were terminated 
by a joint endorsement on 5-10-1956 and 
the petitions were dismissed on 6-10-1956. 
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2. As against these proceedings, 
there were certain other parallel pro- 
ceedings that went on. The first defend- 
ant and the second defendant, represer-t- 
ed by the first defendant, filed a suit in 
forma pauperis for maintenance, past and 
future for the first defendant and for 
partition and separate possession of his 
share of the family properties for the 
second defendant and for a charge on the 
third defendant’s share of the family pro- 
perties for the maintenance to be award- 
ed in favour of the first defendant. Prior 
to this, a petition to sue in forma paq- 
peris was filed on 19-1-1955. The said 
petition was returned on 25-1-1955, Dr 
curing certain defects. However, the 
first defendant did not represent the peti- 
tion. But subsequently it was re-pr2- 
sented on 9-11-1955, with an application 
to excuse the delay. The first defendant’s 
counsel has got back the pauper petition 
from the court on 12-2-1955, but did not 
present it till 9-11-1955. . The pefi- 
tion to excuse the delay was opposed by 
the third defendant and ultimately it was 
dismissed on 14-8-1956. Thereafter, d2- 
fendants 1 and 2 filed a fresh original 
petition, which was numbered as O. 3. 
32 of 1957 on 7-9-1956. In that suit. the 
present third defendant remained ex 
parte, and the learned Subordina-e 
Judge, Salem, passed a preliminary de- 
cree. for partition and subsequently a 
final decree in favour of the second de- 
fendant and for maintenance in favour ef 
the first defendant and created a charge 
over the share of the third defendant fcr 
the said maintenance of the first defend- 
ant. Item 1 of the present suit proper- 
ties was allotted to the share of tke 
second defendant and a charge was creaz- 
ed over Items 2 to 4 which were allotted 
to the share of the third defendant fcr 
the maintenance of the first defendani. 
In execution of this partition decree, the 
second defendant. obtained possession cf 
the property which is said to have been 
taken possession of by respondents 1 to 
3 and 5 and 6 herein, pursuant to the 
composition trust deed executed by the 
third defendant — 4th respondent herein. 
The first respondent and one Krishna 
Chettiar obstructed the delivery of pos 
session of Item 1 to the second defendant 
and the court by removing the obstruc- 
tion passed the order of delivery in R. E. 
A. 15 of 1960 in R. E. P. 221 of 1959 io 
O. 5. 32 of 1957-on the file of the Sub. 
Court, Salem It is, thereafter, res- 
pondents 1 to 3 herein representing th2 
body of creditors instituted the present 
suit, namely. O. S. 135 of 1961 on the 
file of the court of the Subordinate Judg, 
Salem, for declaration of title to all th= 
four items of properties in the -` plaint 
schedule and for possession of Item 1 of 
the properties, after setting aside th2 
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‘of 1957 on the file of the court of the 


Subordinate Judge, Salem. Their case 
was that the whole proceedings in O. S. 
32 of 1957 were collusive and fraudulent, 
brought about by defendants 1 to 3 
clandestinely and they are null and void. 
In view of the position, the rights which 
the creditors obtained under Ex. A-19, 
have not been in any way affected by 
those proceedings and therefore they are 
entitled to have delivery of possession of 
Item 1 and-to have their title declared 
to all the four items of the suit proper- 
ties. The case of defendants 1 and 2 
was that the proceedings in O. S. 32 of 
1957 were validly and bona fide insti- 
tuted and-the composition deed was exe- 
cuted during the pendency of that suit 
and therefore it is affected by the doc- 
trine of lis pendens. The further case 


put forward on behalf of the second de- 


fendant was that on the institution -of 
O. S. 32 of 1957 on the file of the Court 
of the Subordinate Judge, Salem. there 
was a severance in status between the 
father and son and thereafter the father 
had no right to alienate the joint family 
properties and therefore Ex. A-19 is not 
binding on the second defendant. The 
learned Principal Subordinate Judge, 
Salem, came to the conclusion that all the 
debts in respect of which the composition 
trust deed was executed are family debts 
incurred by the third defendant as 
manager of the joint family and they are 
binding on the second defendant. -He 
also came to the conclusion that O. S. 32 
of 1957 on the file of the Court of the 
Subordinate Judge, Salem, was nothing 


- but a collusive proceeding and therefore 


the decree passed therein’ was a fraudu~ 
lent and collusive one, and consequently 
the alienation made by the third defend- 
ant by“ way of Ex. A-19 in favour of his 
creditors was not hit by the doctrine of 
lis peridens. With regard to the claim 
tut forward on behalf of the second de- 
fendant that on the institution of O. S. 
32 of 1957 on the file of the Sub. 
Court, Salem, there was a severance in 
status brought about between the third 
defendant and the ‘second defendant and 
therefore the father, the third defendant, 
had no power to alienate the joint fa-. 
mily properties so as to bind the son, 
the second defendant, the learned Sub- 
ordinate Judge, relied upon the judgment 
ef this court in Gubbala Suryanarayana 
v. Gadiyapu Ganesulu, AIR 1954 Mad 
203 and concluded that- the properties 
have passed out of the family by the . 
execution .of the composition trust deed, 
Ex. A-19, by the father, manager, before 
the preliminary decree in the partition 
suit. O. S. 32 of 1957, on the file of the 
Sub. Court, Salem, and the debts of the 
third defendant being antecedent and 
binding on defendants 1 and 2-and_ the 
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second defendant being liable under the 
doctrine of pious obligation, the aliena- 
tion of the entire properties is valid and 
binding on them. On the basis of these 
conclusions, the learned Subordinate 
Judge on 14-2-1964, decreed the suit of 
respondents 1 to 3 herein. Against this 
ffudgment and decree of the learned Sub< 
ordinate Judge, defendants 1 and 2 herein 
preferred an appeal to the District Judge, 
Salem, who by his judgment and decree 
dated 12-7-1965 dismissed the appeal and 
confirmed the judgment of the trial court. 
Since there is not much of a discussion in 
the judgment of the learned District Judge 
and he has more or less adopted the judg- 
ment of the trial court, it is unnecessary 
to say anything further with - regard to 
the grounds on which the learned District 
Judge dismissed the appeal preferred by 
the appellants herein. Hence the pre- 
sent second appeal by defendants 1 and 2. 


3. Both for the purpose of Sec- 
tion 52 of the Transfer of Property Act 
and-for the purpose of bringing about a 
severance in joint status as between the 
coparceners, the presentation of the ori- 
ginal petition for permission to sue in 
forma pauperis, which was subsequently 
numbered as O. S. 32 of 1957 on the file 
of the Sub. Court, Salem, has the same 
effect as the institution of the suit; and 
with reference to O. S. 32 of 1957 on the 
file of the Sub. Court, Salem, it is the 
presentation of the original petition that 
is referred to as the institution of the 
suit itself in the rest of the judgment. 


4. With reference to the facts set 
out above, two different and independent 
questions arise and the courts below 
have not borne this in mind. One ques- 
tion relates to the binding nature of Ex. 
A-19 on the second defendant in the suit. 
The second question relates to the effect 
of the charge created on the properties 
that were allotted to the share of the third 
defendant for the maintenance of the first 
defendant on the composition trust deed, 
with reference to which alone, the doe- 
trine of lis pendens can be applied. The 
question of the proceedings in O. S. 32 
of 1957 on the file of the Sub. Court, 
Salem, being collusive will have relev« 
aace only with regard to the doctrine of 
lis pendens, as provided for in Section 52 
of the Transfer of Property Act and: it 
may not have any relevance with regard 
to the claim of severance of joint status 
put forward on behalf of the second de- 
fendant. Even in this context, the courts 
below have loosely used the expression 
‘collusive and fraudulent’ without bearing 
the correct connotations of those expres- 
sions and the distinction between the 
two in mind. This distinction between 
fraudulent and collusive transactions has 
been set out very clearly by the Supreme 
Court, in Nagubai Ammal v. Shama Rao, 
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AIR 1956 SC 593. The Supreme Court 
observed: 


“There is a fundamental distinction 

between a proceeding which is collusive 
and one which is fraudulent. ‘Collusive 
in judicial proceedings is a secret arrange- 
ment between two persons that the one 
should institute a suit against the other 
in order to obtain the decision of judicial 
tribunal for some sinister purpose’. (Whar- 
ton’s Law Lexicon 14th Edn. p. 212). In 
such a proceeding, the claim put forward 
is fictitious, the contest over it is unreal, 
and the decree passed therein is a mere 
mask having the similitude of a judicial 
determination and worn by the parties 
with the object of confounding third 
parties. But when a proceeding is alleg- 
ed to be fraudulent, what is meant is that 
the claim made therein is untrue but thaf 
the claimant has managed to obtain 
the verdict of the court in his favour and 
against his opponent by practising fraud 
on the court. Such a proceeding is start- 
ed with a view to injure the opponent, 
and there can be no question of its having 
been initiated as the result of an under- 
standing between the parties. While in 
collusive proceedings the combat is a 
mere sham. in a fraudulent suit it is real 
and earnest.” 
Thus there being a vital and important 
distinction between the two, we shall 
have to examine whether the courts be- 
low in this case have come to a correct 
conclusion that the proceedings in O. S. 
32 of 1957 on the file of the Sub. Court, 
Salem, were collusive and fraudulent. 
As far as the applicability of Section 52 
of the Transfer of Property Act is con- 
cerned, that section uses the word ‘collu- 
sive’ and does not use the word, ‘fraudu- 
lent’ obviously because fraud vitiateg 
even the most solemn transaction. In 
this particular case, the doctrine of lis 
pendens as enunciated in Section 52 of 
the Transfer of Property Act will have 
reference only to the claim of mainten- 
ance put forward by the first defendant 
and the charge which she had prayed 
for and obtained in respect thereof over 
her huskand’s share of the properties. 
The courts below have elaborately refer- 
red to the case set up by the first defen- 
dant in the plaint in O. S. 32 of 1957 on 
the file of the Sub. Court, Salem, and 
after examining the same with reference 
to the evidence given by her in the pre- 
sent suit, came to the conclusion that 
those averments were put forward merely 
for the purpose of that suit. This is 
what the learned Subordinate Judge has 
recorded: 


_ "Thus the prevaricating answers in 
her evidence go to show that the allega- 
tions were made only for the purpose of 
a suit, and it could not be accepted. There 
Is no incependent corroborative evidence 
to prove the alleged cruelty said to have 
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been inflicted by the third defendant >n 
her. The allegations were made only “Sor 
the purpose of getting a decree-for main- 
tenance and for partition:. The third ce- 
fendant did not contest the suit at all.” 

Apart from the fact that -the finding of 
collusive character of the suit, O. S. No. 
32 of 1957, on the file of the Sub. Court, 
Salem, not being sustainable, in view of 
what the Supreme Court has stated as to 
what would constitute a “collusive pro- 
ceeding,” there is one other clinching 
circumstance, which. the. courts belcw 
missed to take note of. .One of tie 
grounds on which the first defendant 
claimed maintenance was that the thicd 
defendant was suffering from a virulent 
form of leprosy. This aspect. was not at 
all referred to in the judgment of tre 
courts below in the present case. On tie 
other hand, respondents 1 to 3 herein, in 
their plaint in the very present action, 
have themselves stated that the third dz- 
fendant was suffering from a virulent 
form of leprosy. If that be so, the first 
defendant was obviously entitled to sepa- 
rate residence ` and maintenance, first 
under the provisions contained in the 
Hindu Women’s Right to Separate Main- 
tenance and Residence Act, Act 19 of 
1946 now repealed, and then under the 
Hindu Adoptions and Maintenance Act, 


1956. Consequently, on the very adm- . 


sion of respondents ‘1 to 3 herein that the 
third defendant was suffering from a 
virulent form of leprosy, it was certain_y 
not open to them to put forward any coa- 
tention that the suit for maintenance ard 
the decree and the charge which defend- 
ants 1 and 2 obtained in O. S. 32 of 1987. 
on the file of the Sub. Court could ke 
said to be collusive. On the admission of 
respondents 1 to 3 herein, the first de- 
fendant was clearly entitled. to separa-e 
residence and maintenance, and therefore, 
her claim for maintenance in O. S. N>. 
32 of 1957 cannot be said to be a fictit- 
ous one and it may be that the third de- 
fendant herein remained ex parte, onty 
because he did not have any defence to 


that claim in law. 


5. A Bench of this Court in 
Lakshmidevamma v. Subba Rao, AIR 
1936 Mad 84 has held that a claim fœ 
maintenance coupled with a prayer for a 
declaration of charge on specific immove- 
able properties falls within the terms cf 
Section 52, Transfer of Property Act, © 
as to attract the doctrine of lis pendens. 
However, an attempt was made to ‘make 
a distinction between a Hindu wife claim- 
ing maintenance against her husband and 
a Hindu widow claiming maintenance 
against the estate of the family in th 
hands of her deceased husbarid’s copar- 
ceners and a contention was put forward 
that the principle referred to above will 
apply only to the case of a widow’s claim 
ffor maintenance against the coparceners 
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of her deceased husband but not to a 
wife’s claim for maintenance against her 
husband. That contention was negatived 
by this court in Nidamanuri Subbayya v. 
Nidamanuri Ramalakshmi, 1951-1 Mad 
LJ 143. In that case Balakrishna Ayyar, 
J.. observed:— 

“Looking at the matter independently 


‘of all authority, I find it difficult to see 


why so far as Section 52 of the Transfer 
of Property Act is concerned, the circum~ 
stance whether the plaintiff is a wife or 
a widow should make any difference. If 
the suit is by the wife it will be open ta 
her to proceed both personally against 
the husband and also against any pro- 
perty that he may own. If the suit is 
by the widow, the personal liability of 
the husband having become extinguished 
by reason of his death, she will be com- 
pelled to limit her reliefs to the property 
in which he had an interest and which 
subsequently passed into the hands of nis 
coparceners. Why the circumstance of 
the husband being alive should take away. 
the right of the wife to proceed against 
the property in his hands is difficult to 
see. Section 52 of the Transfer of Pro- 
perty Act is concerned only with the 
claims made against the property, and 
the provisions made therein are inde- 
pendent of and unaffected by any other 
claim which the plaintiff might be in a 
position to make against the defendant 
personally.” 
Thus, it will be seen that Ex. A-19 having 
been executed on 24-9-1956, during the 
pendency of O. S. No. 32 of 1957 on the 
file of the Sub. Court, Salem, which was 
instituted on 7-9-1956, the doctrine of 
lis pendens clearly applies to the present 
case and the composition trust deed exe- 
cuted by the third defendant will be 
subject to the charge created by the 
court in favour of the first defendant 
over Items 2 to 4. This is sufficient to 
dispose of the question regarding the 
right of the first defendant to mainten- 
ance and the charge created in her 
favour over Items 2 to 4 of the suit pro- 
perties in the decree in O. S. No. 32 of 
1957 on the file of the Sub. Court, Salem. 
6. As far as the second defend- 
ant’s claim for partition is concerned, 
I am unable to see how any question of 
fraud or collusion can possibly come into 
the picture at all. The case of the second 
defendant that Ex. A-19 is not binding on 
him, because it was executed after seve- 
rance of status has taken place between 
him and the third defendant has nothing 
whatever to do with any question of lis 
pendens or Section 52 of the Transfer of 
Property Act. On the admitted position 
that Ex. A-19 was executed only during 
the pendency of O. S. No. 32 of 1957 on 
the file of the Sub. Court, Salem, the only. 
question for consideration is whether the 


- third defendant, on the date of Ex. A-19, 


. 


. debt. 
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was competent to execute the said docu- 
ment so as to bind the interests of the 
second defendant as well. In other 
words, if severance in status between the 
second defendant and the third defend- 
ant had taken place on the date of the 
filing of the suit, O. S. No. 32 of 1957 on 
the file of the Sub. Court, Salem itself, 
Ex. A-19 having been executed subse- 
quently, the third defendant had no right 
to bind the interests of the second de~ 
fendant by that alienation. On the other 
hand, if the severance of status between 
the second defendant and the third de- 
fendant had not taken place on the date 
of the institution of the said suit, but it 
took place only on the date of the pass- 
ing of the preliminary decree, then 
equally it is clear that Ex. A-19 having 
been executed prior to the passing of the 
preliminary decree, the third defendant 
was competent to represent the second 
Cefendant also with reference to the ali- 
enation of the family properties under 
Ex. A-19 for the discharge of the family 
This question arises only because 
of the general rule that in the case of an 
adult coparcener the institution of the 
suit for partition itself brings about sever- 
ance of joint status, while in the case of 
a minor coparcener represented by next 
friend. the court can pass a decree only 
if it is satisfied that the partition is in 
the interests of the minor and if it comes 
to the conclusion that the partition is not 
in the interests of the minor, the court is 
bound to dismiss the suit for partition. 
In the case of an adult coparcener, the 
possibility of the court coming to a con- 
clusion whether the partition is in the 
interests of the coparcener or not does 
not arise and therefore there is no ques- 
tion of the court dismissing the suit of 
an adult coparcener instituted for parti- 
tion on the ground that such partition 
would not be for the benefit or in the in- 
terests of the adult coparcener. It is 
only in this context, the learned Subordi- 
nate Judge relied on the decision of this 
court, referred to already, namely AIR 
1954 Mad 203. Whatever doubt there 
might have been that in the case of a suit 
instituted by a minor coparcener repre- 
sented by the next friend for partition 
as against the father, whether the sever- 
ance in status took place on the date of 
the institution of the suit itself or only 
on the date of the passing of the prelimi- 
nary decree, that doubt has been now 
cleared by the decisions of the Supreme 
Court. 

7. The Supreme Court in Kaku- 
manu Pedasubhayya v. Kakumanu Ak- 
kamma, AIR 1958 SC 1042, stated as fol- 
Ic ws:— 

“Hindu law makes no distinction þe- 
tween a major coparcener and a minor 
coparcener, so far as their rights to joint 
properties are concerned. A minor is, 
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equally with a major, entitled to be suit. 
ably maintained out of the family proper- 
ties, and at partition, his rights are pre- 
cisely those of a major. Consistently 
with this position, it has long been settled 
that a suit for partition on behalf of a 
minor coparcener is maintainable in the 
same manner as one filed by an aduit 
coparcener, with this difference that - 
when the plaintiff is a minor the court 
has to be satisfied that the action has 
been instituted for his benefit. Vide the 
authorities cited in ILR 57 Mad 95 
= (AIR 1933 Mad 890 (FB)) (Rangasayi 
v. Nagaratnamma). The course. of the 
Jaw may be said, thus far, to have had 
smooth run. But then came the decision 
in Girija Bai v. Sadashiv Dhundiraj, 43 
Ind App 151 = (AIR 1916 PC 104) which 
finally established that a division in sta- 
tus takes place when there is an unambi-~ 
guous declaration by a coparcener of his 
intention to separate and that the very 
institution of a suit for partition consti- 
tuted the expression of such an inten- 
tion. The question then arose how far 
this principle could be applied, when tha 
suit for partition was instituted not by 
a major but by a-minor acting through 
his next friend. The view was expressed 
that as the minor had under the law, no 
volition of his own, the rule in question 
had no apphcation to him. It was not, 
however, suggested that for the reason 
no suit for partition could be maintained 
on behalf of a minor, for such a stand 
would be contrary to the law as laid 
down in a series of decisions and must, 
if accepted, expose the estate of the 
minor to the perils of waste and spolia- 
tion by coparceners acting adversely to 
him. But what was said was that when 
a court decides that a partition is for the 
benefit of a minor, there is a division 
brought about by such decision and not 
otherwise. It would follow from this 
that if a minor died before the court de- 
cided the question of benefit he would 
have died an undivided coparcener of nis 
family and his heirs could not continue 
the action.” 

Having thus stated the rival positions, the 
Supreme Court concluded as follows: 


“If, under the law, it is competent to 
a person other than the father or mother 
of a minor to act on his behalf, and enter 
into a partition out of court so as to bind 
him, is there any reason why that person . 
should not be competent when he finds 
that the interests:of the minor wouid 
best be served by a division and that the 
adult coparceners are not willing to 
effect a partition. to file a suit for that 
purpose on behalf of the minor. and why 
if the court finds that the action is bena- 
ficial to the miner, the institution of the 
suit should not be held to be a proper 
declaration on behalf of the minor to 
become divided so as to cause a severa 
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ance in status? In our judgment, when 
the law permits a person interested in a 
minor to act on his behalf, any declara- 
tion to become divided made by him on 
behalf of the minor, must be held to re- 
sult in severance in status, subject only 
to the court deciding “whether it is bene- 
ficial to the minor; and a suit instizuted 
on his behalf if found to be benecicial, 
must be held to bring about a division in 
status.” . 

Having made this observation, the 
Supreme Court referred, with approval, 
to the observations of Ramesam, <., in 
Rangasayi v. Nagaratnamma, ILR 57 Mad 
95 = (AIR 1933 Mad 890 (FB)). Finally 
the Supreme Court recorded: 

“When, therefore, the ‘court decides 
that the suit has been instituted for the 
benefit of the minor and decrees parti- 
tion, it does so not by virtue of any rule, 
special or peculiar to Hindu Law bat in 
the exercise of a jurisdiction which is 
jnherent-in it and which extends over. all 
minors. The true effect of a decision 
- of a court that. the action is beneficial to 
the minor is not to create in the minor 
proprio vigore a right which he did not 
possess before but to recognise the -ight 
which had accrued to: him, when the 


person acting on his.behalf institutec the.. 


action. Thus, what brings about the se- 
verance in status is the action of the 
next friend in instituting the suit. the 
decree of the court merely rendering it 
effective by deciding that what the next 
friend „has done is for the benefit of the 
minor.” i 

8. The Supreme Court re-attivmed 
this view in Lakkireddi Chinna Verkata 
pon v. Lakshmamma, AIR 196 SC 

oi. ° 

9. In P. M. Ramaswami Chettiar 
v. Kuppa Chetti. AIR 1962 Mad 81, the 
guardian of a minor coparcener in a joint 
Hindu family gave a notice demanding 
partition. In spite of this notice, the 
manager of the family alienated some 
family properties. In a suit for posses- 
sion by the alienee the plea of severance 
cf joint family status was acceptec by 
- the court and the volition exerciseé by 
the guardian on behalf of the minor was 
approved. In appeal it was contemded 
that the suit being one for possession the 
court had no jurisdiction to adjudicate 
upon the question of existence of a divi- 
.sion in status and that unless the decla- 
ration of intention: to: divide was follow- 
ed up by a suit for partition, that could 
not. be given effect to. A Bench’ of this 
court rejected this contention and eld 
ihat when such a notice demanding parti- 
tion was given that notice itself wouid 
operate as severance in status, once the 
court found that the severance in status 
was beneficial and the court can decide 
the same in whatever manner the quies- 
lion came before the court and it was not 
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as if that question could be considered 
only in a suit for partition, because the 
severance of status is different from ac- 
tual division of the properties by metes 
and bounds and allotment of shares ta 
different coparceners. This is what this 
court stated— 

“Without effecting an actual parti- 
tion, a_major coparcener has a right by 
an unilateral declaration on his part to 
effect a division in status “in the family 
so far as he is concerned.’ This right is 
incident to the right by birth which he 


has in the family properties. A major 
coparcener would also have a similar 
right. By the very nature of it that 


right cannot be exercised in the same 
manner by him as by a major coparcener 
because a minor cannot be held to have 
a volition of his own. Therefore a 
guardian or next friend acting on his 
behalf is allowed to exercise a volition on 
tehalf of the minor subject to this condi- 
tion, namely, that stich exercise of voli- 
tion should be approved of by the court. 
Neither the rule nor its reason indicates 
that the court should be one.where a 
partition suit is pending.” 

Thus, it is clear that once a notice de- 
manding partition on behalf of a minor 
has been given or a suit demanding parti- 
tion has been instituted on behalf of a 
minor’ and ‘the court comes to the conclu- 
sion that the partition is in the interests 
of and beneficial to the minor, severance 
takes place not from the decision of the 
court, but from the date of the expres- 
sion of the intention in the first case and 
from the date of the institution of the 
suit in the second case. In the preseat 
case, since the court ultimately decreed 
the suit for partition instituted by the 
second defendant represented by his 
mother, the first defendant, severance in 
status between the second defendant and 
the third defendant must be deemed to 
have taken place on the date of the insti- 
tution of the suit itself. If so, the sub- 
sequent execution of Ex. A-19, during 
the pendency of the said suit, will not 
bind the interests of the second defend- 
ant. It is settled law that the right of a 
kartha of a Hindu undivided family to 
make an alienation of the. family pro- 
perties even for the discharge of the 
femily debts so as to bind the interests of 
the other coparceners subsists only sə 
long as the family continues to be joint 
in status and once the severance in status 
kas taken place, the right of the kartha 
to effect an alienation so. as to bind th 
interests of the other coparceners comes 
to an end. 

10. In Krishnaswami Konan v, 
Ramaswami Iyer, (1899) ILR 22 Mad 519, 
a Bench of this court stated— 

“The principle upon which: the son 
cannot object to ancestral property being 
seized in execution for an unsecured per- 
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sonal debt of the father is that the father, 
under the Hindu Law, is entitled to sell 
on account of such debt the whole of the 
ancestral estate. This necessarily im- 
plies that at the time the property is 
seized it remains the undivided estate of 
the father and the son. If the estate 
were divided the father could not sell 
what does not fall to him in the division. 
Ergo, property taken by the son in parti- 
tion cannot be seized on account of such 
unsecured personal debt of the father, 
even though the debt had been incurred 
before the partition. Of course if the 
partition had been made with a view ta 
defraud or delay creditors it would be 
ony but no such case is made out 
ere.” 

So also, in Ratna Naidu v. P. R. Aiyan- 
chariar, (1908) 18 Mad LJ 599 another 
Bench of this court keld that it is not 
open to a Hindu father to deal with the 
property of his divided son so as to bind 
the latter even though it be in respect of 
an antecedent debt. 


1. In Official Assignee, Madras 
v. Ramachandra Aiyar, AIR 1928 Mad 
735 (FB), the question again came up for 
consideration before this court. After 
referring to the relevant decisions on the 
point, Ramesam, J., pointed out— 

“All these decisions necessarily îm- 
ply that the right of the father to sell 
was dependent on the property continu- 
ing to be joint ancestral property upto the 
date of the sale.” 

Again, the same learned Judge observed: 

“I am, therefore, of opinion that the 
first contention for the Official Assignee 
fails; and once there is a division in sta- 
tus as by a suit for peer the father’s 
right to sell is at an en 


12. In Subramania Aiyar v. Saba- 
pathi Aiyar, ILR 51 Mad 361 = (AIR 
1928 Mad 657 (FB)), Srinivasa Ayyangar 
J. stated— 

“On a partition of the family pro- 

perty there is a disruption of the family 
and the managership of the father ceases 
ənd with the managership being lost, the 
power is also lost of the father to effect 
an alienation of the family property not 
only for purposes of family necessity 
but also far his own antecedent debts.” 
In Sat Narain v. Rai Bahadur Sri Kishen- 
das, 63 Ind App 384 = (AIR 1936 PC 
277), the Privy Council had to consider 
the scope of sub-section (2) of Section 52 
of the Presidency Towns Insolvency Act. 
In that context, the Privy Council pointed 
out— 

“Turning to the first contention of 
the appellants, it is clear that Sri Kishen 
Das, as father of the two appellants, had 
the power, so long as it remained un- 
divided, to sell or mortgage the joint 
family property, including the interest of 
the appellants, for payment of his own 
@ebts, provided such debts were antece= 
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dent and was not incurred for Immoral 
or illegal purposes.” 
Again, the Judicial Committee observed— 
“The father’s power of sale for his 
debts exists only so long as the joint fa- 
mily property is undivided, and the 
capacity of the Official Assignee must be 
similarly limited.” i 


13. The Supreme Court in Panna~ 
jal v. Mt. Naraini, AIR 1952 SC 170 had 
to consider this question elaborately and 
after having stated that it is well-settled 
that the pious liability of the son to pay, 
the debts of his father exists whether the 
father is alive or dead, and therefore it is 
open to the father, during his lifetime, 
to effect a transfer of any joint family. 
property including the interests of his 
sons in the same to pay off an antecedent 
debt not incurred for family necessity or 
benefit provided it is not tainted with 
immorality and it is equally open to the 
creditor to obtain a decree against the 
father and in execution of the same put 
up to sale not merely the father’s but 
also the son’s interest in the joint estate, 
the Supreme Court observed: 

“All of them, however, have refer- 
ence to the period when the estate re~ 
mains joint and there is existence of co- 


-parcenership between the father and the 


son. There is no question that so long 
as the family remains undivided, the 
father is entitled to alienate, for satisfy- 
ing his own personal debts not tainted 
with immorality the whole of the ances- 
tral estate. A creditor is also entitled to 
proceed against the entire estate for re- 
covery of a debt taken by the father. 
The position is somewhat altered when 
there is a disruption of the joint family 
by a partition between the father and 
the sons.” ; 

In view of all these decisions, the posi- 
tion has been summarised in Mulla’s 
Hindu Law, 13th Edn. at page 342, as 
follows: 


“The father has no power to alienate 
his son’s share after a partition between 
him and the son, although the alienation 
may be in respect of a debt which was 
contracted kefore partition.” 

Thus, the position is clear that once sever- 
ance in status has taken place between 
the third defendant and the second de- 
fendant by the institution of O. S. No 
32 of 1957 on the file of the Sub. Court, 
Salem, which was ultimately decreed, the 
third defendant had: no power to alienate 
the ancestral properties so as to bind the 
second defendant herein, even though 
the debts in respect of which the third 
defendant executed the composition trust 
deed, Ex. A-19, were binding on -the 
second defendant, because it is one thing 
to say that the debts incurred by the 
kartha of a joint family for the purpose 
of the family are binding on the copar- 
ceners or the debts incurred by the 
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father, not fainted with illegality or im- 
morality, are binding on his sons, and it 
fis entirely another thing to say that the 
kartha of a Hindu joint family oz the 
father is entitled to alienate the joint 
family properties so as to bind the other 
coparceners or the sons as the case may 
be even after severance in status be- 
tween them. Notwithstanding the dis- 
ruption of the joint status, the debts may 
be binding on the other coparcenezs or 
the sons and the creditors may hav= ap- 
propriate remedies for realisation of their 
debts. But the right to alienate the pro- 
perty so as to bind the interests of the 
other coparceners or the sons com=s to 
an end with the disruption of the joint 
status. As far as the present case is con- 
cerned, I have already referred to the 
conclusion arrived at by the trial zourt 
that O. S. No. 32 of 1957 on the fle of 
the Sub. Court, Salem, was a fraudulent 
and collusive suit. No doubt, the courts 
below have given certain reasons for 
coming to the conclusion that the grounds 
put forward by the first defendant for 
claiming maintenance were not proved 
by her evidence in the present case. But 
nowhere in the judgment of the trial 
court, there is any independent coach- 
sion arrived at, namely, that the'suit for 
partition on behalf of the second deZend- 
ant as such was fraudulent. The fact 
that there were debts in existence will 
not in any way make the suit for parition. 
a fraudulent one; nor the fact tha: the 
third defendant remained ex parte in 
that suit will make the decree passed 
therein ineffective or a fraudulent one, 
It should not be forgotten that in D. S. 
No. 32 of 1957 on -the file of the Sub. 
Court, Salem, the Court, after examining 
the first defendant in the present suit, 
came to the conclusion that the par-ition 
was beneficial to the minor’s -interests 
and only after satisfying itself to such 
effect, passed the decree for part-tion. 
Equally it should not be forgotten that 
the next friend of the minor in that case 
was the mother of the minor himself In 
Mayne’s Hindu Law and Usage, lith Edn. 
at page 556, this is what has been stated: 
“Where a-mother sues as the next 
friend of a minor for partition, it is difi- 
cult to see how her right to act on his 
behalf can ordinarily be disputed and the 
question whether the suit is for the 
benefit of the minor or not can fairly 
arise only where a next friend who is not 
the mother or a coparcener in the family 
sues for partition purporting to act on 
behalf of the minor.” 


14, Therefore, prima facie, the 
suit instituted by the first defendart as 
the next friend of the second defendant 
for partition cannot be said to be one not 
for the benefit of the minor as such. 
Again, whether such a suit claiming parti- 
tion on behalf of the second defendant 
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was a bona fide one or not also cannot 
possibly arise. In Thirumalamuthu v. 
Subramania, 1937-1 Mad LJ 243 = (AIR 
1937 Mad 458), Varadachariar J. stated— 


“The question of the bona fides . or 
mala fides of the partition has been re- 
ferred to in some of the decisions for ano- 
ther reason, namely, the suggestion some- 
times made that if the partition was bona 
fide, in the sense that sufficient provision 
has been made therein even for the dis- 
charge of the debts of the father, the 
shares allotted to the sons at such parti- 
tion ought not to be held liable at all 
in any kind of proceeding for the pre- 
partition debts of the father. Whether 
that proposition is- well founded or not, 
that appears to have been the reason for 
drawing the distinction in some of the 
cases between bona fide partitions and 
fraudulent partitions. Except in cases 
where the mala fide character of the 
partition is such as to lead the court to 
come to the conclusion that the partition 
was not intended to be operative at all, 
I am unable to see how the mala fide 
character bears on the question of the 
creditor’s rights to attach the sons’ share 
in execution of a decree obtained against 
the father alone,” 


15. The right fo demand partition 
is an incidence of right by birth which a 
coparcener acquires in the joint family 
property. Hence there can be no answer 
to the demand for partition made by a 
coparcener. Relying on the decision of 
the Privy Council in 43 Ind App 151 = 
(ATR 1916 PC 104), the legal position has 
been stated in Mayne’s Hindu Law and 
Usage, 1ith Edn. at page 550 as follows: 


“Separation in status, with all the 
Jegal consequences resulting therefrom, 
is quite distinct from de facto division 
into specific shares of the property held 
jointly. The former is a matter of indi- 
vidual decision, and is effected by the un- 
equivocal expression of a desire on the 
part of any one member to sever himself 
from the joint family and to enjoy his 
hitherto undefined and unspecified share 
separately from the others, without being 
subject to the obligations which arise 
from the joint status. The latter is the 
natural resultant from his decision, ‘the 
division and separation of his share, ‘which 
may be arrived at either by private 
agreement of the parties or, on failure 
of that, .by intervention of the couct. 
Once the decision has been unequivocaily 
expressed and clearly intimated to his co- 
sharers, his right to obtain and possess the 
Share to which he admittedly is entitled, 
is unimpeachable; neither the co-sharers 
can question it, nor can the court exa- 
mine his conscience to find out whether 
his reasons for separation are well found- 
ed or sufficient. The court has simply to 
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pive effect to his right to have share 
allocated separately from the others.” 

Can the position be different, simply be- 
cause the coparcener filing the suit for 
partition happens to be a minor? I am of 
the opinion that the only point of differ- 
ence which arises between an adult 
coparcener filing a suit for partition aad 
a minor coparcener filing a suit for parti- 


tion is that in the case of the latter. the. 


decision of the court that the partition 
will be for the benefit of the minor-plain- 
tiff, a coparcener, is necessary. Once 
such a decision has been given, there is 
absolutely no difference in regard to the 
consequences between the two cases. In 
this particular case, such a decision has 
been given in O. S. No. 32 of 1957 on the 
file of the Sub. Court, Salem, and hence 
there had been an effective disruption of 
foint status between the second defendant 
and the third defendant on the institution 
of that suit. 


16. Admittedly in the plaint in 
O. S. No. 32 of 1957 on the file of the 
Sub. Court, Salem, the debts due by the 
family were not mentioned and the 
creditors were not made parties and a 
provision for payment of those debts had 
not been made. But, that. in my opinion, 
cannot lead to the conclusion that the 
partition sought for was fraudulent in the 
sense that it was not intended to be opera- 
tive at all, or as explained by the Supreme 
Court in, AIR 1956 SC 593. I have 
already referred to the fact that the 
courts below have come to the conclusion 
that the debts incurred in the course of 
the carrying on of the business, in respect 
of which Ex. A-19 was executed, ‘were 
all family debts binding on the second de- 
féendant, and that finding has not been 
assailed. In view of this, the liability of 
the second defendant’s share allotted at 
the partition in O. S. No. 32 of 1957 on 
the file of the Sub. Court, Salem, sub- 
sisted, notwithstanding the legal conse- 
quence that once severance in joint sta- 
tus had taken place, the third defendant 
kad no right to alienate the joint family 
properties so as to bind the second de- 


‘lfendant’s interests in the joint family 
properties. 
17. Under these circumstances, 


the judgment and decree of the courts 
below are set aside and the second appeal 
is allowed. In the place of the judgments 
and decrees of the courts below, it is de- 
elared that the respondents herein, that 
fs, plaintiffs 1 to 3 and defendants 4 and 
5 representing the creditors of the third 
defendant have no title to Item 1 of the 
suit properties and therefore they are not 


entitled to recover possession thereof from . 


the second defendant and with regard to 
Items 2 to 4 of the suit properties, the 
title of the plaintiffs 1 to 3 and defendants 
4 and.5 representing the creditors of the 
third defendant is declared, subject to 
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the charge for maintenance In favour of 
the first defendant created over them 
under the. decree in O. S. No. 32 of 1957 
on the file of the Sub. Court, Salem, since 
the said items were allotted to the third 
defendant in the said partition suit and 
certainly the alienation effected by the 
third. defendant under Ex. A-19 is binding 
cn his share of the joint family proper- 
ties. The suit of respondents 1 to 3 hers- 
in will stand dismissed in other respects. 
The parties will bear = their respective 
costs throughout. 

18 The appellants herein had pre- 
ferred the appeals before the lower ap- 
pellate court as well as before this court 
in forma pauperis. Taking all the’ cir- 
cumstances into consideration, I direct the 
second appellant to pay the court-fee due 
to the Government both on the memo~ 
randum of the first appeal before the 
lower appellate court and on the memo- 
randum of the second appeal before this 
court and the said court-fee will be a 
charge on Item 1 of tbe suit properties, 


19.. No leave, 
Appeal allowed, 
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Sengoda Nadar, Petitioner v. Dorat- 
swami Gounder and others, Respondenis. 


Civil Revn Petn. No. 1798 of 1967, 
D/- 14-8-1970, from order of Sub. J., 
Erode, D/-. 1-8-1967. 


(A) Court-fees and Suits Valuations 
— Madras. Court-fees and Suits Valuation 
‘Act (14 of 1955), Sections 40 (1) and 7 — 
Suit to cancel ‘sale deed + Court-fee pay- 
able on market value of property as on 
date of plaint and not on sale price re- 
cited in the deed. AIR 1939 Mad 462 (FR) 
& AIR 1935 Mad 863, Followed; (1967) 
80 Mad LW 19 (SN). Explained; (1966) 
79 Mad LW 214 & C. R. P. No. 2007 sf 
1966 (Mad) and (1968) 83 Mad LW 789, 
Dissented. (Para 9) 


(B) Court- fees and Suits Valuations 
— Madras Court-fees and Suits Valuation 
Act (14 of 1955), Section 40 (1) — Instru- 
ments dealing with property of money 
value whether decrees ọr sale. deeds are. 
treated: alike — Only distinction made is 
between those. dealing with money and 
those dealing with property. (Para 9) 


Cases Referred: Chronological Paras 
(1968) C. R. P. No. 1817 of 1968 = 
83 Mad LW 789, Arunachala- 
thammal v. Sudalaimuthu Pillai g 
(1966) 79 Mad LW 214 = 1966 Mad 
WN 137, Semba Gounder v. Ala- 
gia Gounder 
(1966) C. R. P. No. 2007 of 1966 
(Mad) 


KN/LN/F361/70/TVN/B 
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(1967) C. R. P. No. 285 of 1965 = 
80 Mad LW 19 (SN). Navaraja v. 
Kaliappa Gounder 5, 7. 8 

(1939) AIR 1939 Mad 462 (V 26) = ` 
ILR (1939) Mad 764 (FB); Kutumba 
Sastri v. Sundaramma 4, 

(1935) AIR 1935 Mad 863 (V 22) = 
ILR 59 Mad 240, Bali-Reddi v. 
Khatipulal Sab alias Abdul Satar ace 

1929) AIR 1929 Mad 668 (V 16) = 
119 Ind Cas 38, Doraiswami v. 
Thangavelu 3 

A. K. Kumaraswami, for Petitioner. | 


ORDER :— Petitioner ‘presented a 
plaint in the Subordinate Judge’s Court, 
Erode, praying for cancellation of the sale 
deeds executed by him. on 20-8-1962 and 
1-2-1967 in favour of the first defendant, 
on the ground that the defendants tcok 
him to Erode and provided him with n- 
toxicating drinks and liquors and secured 
the documents. He correctly classified 
the claim as one falling under Section 40 
of the Madras Court-fees and Suits Valua- 
tion Act, 1955 but paid the court-fee on 
the amounts for which the sale deeds 
were executed. The learned Principal 
Subordinate Judge returned the plaint ta 
the petitioner, directing him to value the 
suit property according to the market 
value on the date of the suit. Hence the 
petitioner has come forward with tais 
revision petition. 

2. Section 40 (1) of ‘the Madias 
Court-fees and Suits Valuation Act, 1935, 
is as follows— 

_“In a suit for cancellation of a decree 
for money or other property having a 
money value, or other document which 
purports or operates to create, declaze, 
assign, limit or extinguish, whether in 
present or in future, any right, title or 
interest in money. moveable or immove- 
able property, fee shall be computed >n 
the value of the subject-matter of tne 
pan and such value shall be deemed to 

E 


if the whole decree or other document 
is sought to be cancelled, the amount ar 
value of the property for which the œŒ- 


cree was passed or other document wus 


executed; 

if a part of the decree or othar 
document is sought to be cancelled, suzh 
part of the amount or value of the pro- 
perty.” 
This is similar to Section 7 (V-A), which 
was introduced by the Madras amendment 
to the Court-fees Act VIL of 1870, whieh 
Tuns as follows— 

“In a suit for caticellation of a d2- 
cree for money or other property having 
a money value, or other document secur- 
ing money or other property having such 
value, 

according to the value of the subject- 
matter of the suit, and such value will 
be deemed to be— 
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if the whole decree or other docu- 
ment is sought to be cancelled, the 
amount or the value of the property for 
which the decree was passed or other 
document executed, if a part of the de- 
cree or other document is sought to be 
cancelled, such part of. the amount of 
value of the property.” 


3. The only difference is in the 
place of the words “or other document 
securing money or other property having 
such value” in Section 7 (IV-A) of the- 
old Court-fees Act, we have the words 

“or other document which purports or 
operates to create, declare, assign, limit 
or extinguish, whether in present or in 
interest in 
money, moveable or immoveable pro-- 
perty......”- Evidently this amendment 
has been made as there were several 
cases under the old Court-fees Act as to 
whether even sale deeds and other docu- 
ments with regard.to property would fall 
under Section 7 (IV-A) of the old Court- 
fees Act, as documents securing money 
or other property. In Bali Reddi v. Ab- 
dul Satar. ILR 59 Mad 240, 242 = (AIR 
1935 Mad 863 at p. 864), Venkatasubba 
Rao J., has held that so far as sale deeds 
are concerned, they would, as he had al- 
ready held in Doraiswami v. Thangavelu, 
AIR 1929 Mad 668, that they are docu- 
ments securing other property within the 
meaning of the section. This is what he 
has observed in the earlier case— 


“The words ‘securing money or other 
Property’ are not happy; but the question 
is: Is this or is this not a suit for cancel- 
lation of a document securing’ property 
having money value? I think it clearly 
is. I have no doubt that the release deed 
in question is a document securing pro- 
perty; in other words, by that document, 
the property covered by it is made se- 
cure to the defendants. Can there be 


‘any doubt that a sale deed comes wins 


the terms of this section?” 


4, In the Full Bench‘ decision in 
Kutumba Sastri v. Sundaramma, ILR 
(1939) Mad 764 = (AIR 1939 Mad 462 
(FB) ), it was held under the Court-fees 
Act VII of 1870, as amended by Madras 
Act V of 1922, that in a suit for cancel- 
lation of a deed of conveyance, which the 
plaintiff had executed and for possession 
of the land covered by it, the court-fee is 
payable under Section 7 (IV-A) and not 
under Section 7 (V) of the Court-fees Act, 
1870, and that the stamp fee to be paid 
must be based not on the amount stated 
in the conveyance but on the market 
value of the property at the date of the . 


. plaint. 


5. Before considering the several 
decisions relied on by the petitioner in 
the lower court and in this court, it is 
convenient to refer to the plain provisions 
of Section 40 (1) of the Madras Court- 
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fees and Suits Valuation Act, 1955, and 
understand the scope of the section. Sec- 
tion 40 (1) provides for cancellation of 
both decrees and documents. In respect 
of each of these classifications of suits for 
cancellation of decrees and cancellation 
of documents, there are two further 
classifications, namely, decrees or docu- 
ments for money and decrees or docu- 
ments in respect of property having 
money value. There is no difficulty as 
to the method of valuation in respect of 
a decree for money or a document secur- 
ing money. as the section clearly provides 
that the value is the amount for which 
the decree was pass2d or document was 
executed. 

This is clear from the following pas- 
sage in the judgment of Venkatasubba 
Rao J., in ILR 59 Mad 240, 242 = (AIR 
1935 Mad 863 at p. 864)— 


“The amount of court-fee payable 
depends upon ‘the value of the subject- 
matter of the suit?—that is what the sec- 
tion says. Where a document securing 
money is sought to be cancelled, the sec- 
tion goes on to say that the value of the 
subject-matter shall be deemed to be 
‘tthe amount for which the document is 
executed’. In the case of a mortgage in- 
strument, therefore, the court~fee has to 
be computed on the amount for which 
the instrument is executed, in other 
words, the principal amount secured by 
it.” 
The difficulty arises only In case of a 
suit for cancellation of decree or docu- 
ment dealing with property. moveable or 
immoveable. In ILR 59 Mad 240 = 
(AIR 1935 Mad 863) Venkatasubba Rao J. 
has referred to the question whether the 
section refers to the actual value of the 
property, that is to say, its market value, 
or its notional value prescribed in some 
of the sections of the Court-fees Act. He 
has observed that when the Legislature 
intends to prescribe an artificial method, 
it says so in express terms, and that in 
respect of cancellation of a sale deed 
under Section 7 (IV-A) of the Court-fees 
Act, 1870, the court-fee payable must be 
computed on the market value. Section 7 
(IV-A) of the Ccurt-fees Act of 1870 as 
well as Section 40 (1) of the present 
Court-fees Act refer simply to the value 
of the property, which means value as 
generally understood. In fact, Veera- 
swami J. (as he then was) has in C. R. P. 
No. 285 of 1965 (Mad) on the file of this 
court — Navaraja v. Kaliappa Gounder, 
(1967) 80 Mad LW 19 (SN) mentioned 
that the value referred to in Section 40 
(1) of the Madras Court-fees and Suits 
Valuation Act is the market value, though 
he has taken the value mentioned in the 
decree as the market value. But it is 
clear from the Full Bench decision that 
the market value should have to be as- 
certained as on the date of the suit, 
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6. In Semba Gounder v. Alagia 
Gounder, (1966) 79 Mad LW 214, Ven- 
katadri J. had to consider the objections 
filed by the defendants in a suit filed by. 
minor plaintiffs by next friend for parti- 
tion, that court-fee on the market value 
of the properties should be paid by the 
plaintiffs for a declaration that the decree 
in a prior suit was not binding on them. 
Having found that the minor plaintiffs 
were parties to the prior suit and that 
they should pay the court-fee under Sec- 
tion 40 (1) of the Court-fees Act 1955 to 
set aside the decree, the learned Judge 
held that the value must be arrived at oa 
the basis of the value in the previous 
suit calculated according to the kist. 
With great respect to the learned Judge, 
I am unable to accept that view. The 
previous suit could have been filed under 
a different section of the Court-fees Act, 
which permitted artificial or notional 
valuation end that is no ground for invok-= 
ing the same valuation in a suit under 
Section 40 (1) of the Madras Court-fees 
Act, 1955. 


(A In C. R. P. No. 285 of 1965, re- 
ported in (1967) 80 Mad LW 19 (SN) 
Veeraswami J., (as he then was), had to 
consider the court-fee payable by the 
plaintiff who sought to set aside a com- 
promise decree in an earlier suit. It was 
not disputed in that case that the plaint 
should be valued under Section 40 (1) of 
the Madras Court-fees and Suits Valua- 
tion Act, 1955. In the earlier suit, the 
properties were valued at Rs. 4000. The 
learned Judge observed that as the decree 
itself specified the value of the property, 
it will fall within the language of Sec- 
tion 40 (1}, namely, the amount or value 
of the property for which the decree 
was passed and ordered that the court-fes 
has to be paid calculated on the sum of 
Rs. 4000, which is the value given in the 
decree, and not the market value of the 
properties on the date of the filing of the 
plaint. It is clear from this judgment 
that the value of the property should be 
the market value. I have already refer- 
red to the Full Bench decision, ‘under a 
Similar provision in the earlier Act, that 
the value should be determined as on the 
date of suit. I have pointed out that 
even as regards decrees there is a dis- 
tinction as in the case of documents as to 
whether it is in respect of money or pro- 
perty. If the decree is in respect of 
money, the value shall be deemed to be 
the amount for. which the decree was 
passed. But, in the case of decree or 
document with regard to property, it is 
the value of the property for which the 
decree was passed or the document was 
executed. Thus it has to be ascertained 
whether the property which forms the 
subject-matter of the suit was dealt with 
by the decree or document. Once this is 
done, its value has to be ascertained for 
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the purpose of the claim made in the 
plaint and this has to be done as on the 
date of suit. 


In fact, Section 7 (1) of the Madras . 


Court-fees and Suits Valuation Act, 1955, 
provides that save as otherwise provided, 
where the fee payable under the Act de~ 
pends on the market‘! value of any pro- 
perty, stich value shall be determined as 
on the date of prerentatinn of the pidint. 
Further, Section 7 (2) of the Madras 
Court-fees and Suits Valuation Act, 1£55 
provides for artificial value being taken 
as market value in respect of suits falling 
under particular sections and Section 40 
is not one of the sections mentioned there- 
in. If the decision in C. R. P. No. 285 of 
1965 (Mad) is merely intended to Jay 
down that the value of the property as 
mentioned in the decree could be taken 
as the market value as on the date of the 
plaint in the absence of any other evi- 
dence, nothing could be said about the 
decision. But if it lays down that even 
if the market value has increased or Ce- 
creased on the date of the plaint, the 
valuation that is given in.the decree or 
document which is sought to be cancelled 
or set aside has to be taken, it is against 
the provision of the section, and with 
great respect I am unable to follow it. 


8 In C. R. P. No. 2007 of 1966 on 
the file of this court, Ramaprasada Rao 
J., had to deal with a case where a plaia- 
tiff in a suit for partition was ordered by 
the trial court to pay court-fee on tre 
market value of the properties as on the 
date of suit in respect of a prayer Dr 


setting aside a release deed. The pei- -> 


tioner-plaintiff in that case contended that 
he was entitled to pay court-fee on the 
amount for which the document was ex2- 
cuted. The learned Judge relied as haa 
decision of Veeraswami J. in C. R. P 

285 of 1965 (Mad) and held that the “nisl 


court erred in directing the plaintiff to” 


pay court-fee on the market value of the 
property in quéstion which formed the 
subject-matter of the release deed. He 
has observed that he was unable to agree 
with the ratio in ILR (1939) Mad 764 = 
(AIR 1939 Mad 462 (FB)). It is not open 
to me, sitting as a single Judge, not io 
agree with the ratio of a Full Bench d2- 
cision of this court. ' 


9. C. R. P. No. 1817 of 1968 (Ma) 

on the file of this court was a revision 
petition filed by defendants 1 to 3 -a 
O S. No. 132 of 1967 on the file of the 
Subordinate Judge’s Court, Tirunelve i, 
where the plaintiff was allowed to pey 
court-fee for the cancellation of a settle- 
ment deed executed by the first plaintif? 
and the first defendant on the value of 
the document, namely. Rs. 3500. Kaila- 
sam J. dismissed the civil revision peti- 
lion fiied by the contesting: defendant. 
He referred to the various kinds. of suits 
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provided for in Section 40 (1) of the Mad- 
tas Court-fees and Suits Valuation Act, 
1955. He has observed that the section 
provides for suits (1) relating to cancella- 
tion of a decree for money, (2) cancella- 
tion of a decree for other property hav- 
ing a money value and (3) cancellation of 
other document which purports or ope- 
rates to create, declare, assign, limit or 
extinguish rights in moveable or immove- 
able property, He has failed to take note 
of one other classification of suits, can- 
cellation of documents in respect of 
money. He has pointed out in the course 
of the judgment that except for describ- 
ing in detail the documents in respect of 
property, the provisions of Section 40 (1) 
of the present Court-fees Act are almost 
identical with Section 7 (IV-A) of the 
old Court-fees Act. The learned advocate 
for the petitioners in that case rightly 
relied on the decision in ILR (1939) Mad 
764 = (AIR 1939 Mad 462 (FB)), where 
it was held that in a suit for cancellation 
of a deed of conveyance, the valuation 
must be the valuation based on the mar- 
ket value of the property at the date of 
the plaint. The learned Judge referred to 
the doubt entertained in the earlier deci- 
sions whether the third part of the sec- 
tion relating to other document securing 
money or other property would include 
sales and he has referred to the judgment 
of Venkatasubba Rao J. in ILR 59 Mad 
240 = (AIR 1935 Mad 863) that the last 
part of Section 7 (IV-A) would include 
sale. deeds. But he has proceeded to ob- 
serve that this doubt need not detain him 
as Section 40 (1) of Madras Court-fees 
and Suits Valuation Act 1955, is worded 
differently. He has observed that when’ 
the Full Bench was considering the value 
of the properéy, it did not appear to have 

en note of the words “the other docu- 
ment executed.” 


With respect, I need hardly add that 
this is not the correct reading of the Fuil 
Bench decision.” He concluded by 
stating that obviously in suits for can- 
cellation of “other documents” referred to 
in Section 40 (1) of the present Act, the 
valuation should be the value of the other 
document executed. I have already 
pointed out that in the documents just as 
in the case of decrees, the distinction is 
between those that dealt with money and 
those’ that dealt with property. The 
amount mentioned in the decree or the 
document is relevant only when the ques- 
tion is with regard to the decree for 


money or document securing money. But 
“in the case of decrees or documents deal- 


ing with property of money value, the 
value of the subject-matter of the suit 
should be computed on the value of the 
property for which the decree was pass- 
ed or the document was executed. I need 
not repeat that the valuation in respect 
of the property dealt with by the decree 
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ər document should be the market value 
and such market value should be as on 
the date of suit. 


10. For the foregoing reasons, I 
find the Principal Subordinate Judge has 
rightly returned the plaint directing -the 
petitioner to value the suit under Sec- 
tion 40 (1) of the Madras Court-fees and 
Suits Valuation Act, 1955, by giving the 
market value of the properties covered 
by the sale deeds as on the date of the 
plaint. There is no ground to interfere 
in revision. The civil revision petition 
fis dismissed. There will be no order as 
to costs as the other side has not entered 
appearance, 

Petition dismissed. 
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RAMANUJAM., J. 
Ganapathi Padayachi, Petitioner v. 
The Authorised Officer, Land Ceilings, 
Thanjavur, Respondent. ` 


Civil Revn. Petn. No. 801 of 1969, 
D/- 8-2-1971, from order of Sub-J. (Land 
Tribunal), Thanjavur, D/- 20-3-1969. 


Tenancy Laws — Madras Land Re- 
forms (Fixation of Ceilings on Land) Act 
(58 of 1961), Section 60 — ‘Cultivating 
tenant’s ceiling area’ includes even the 
lands owned by a person but not culti- 
vated by him. (Para 2) 


R. Mathrubutham, ` for Petitioner; C, 
Krishnan for Addl. Govt. Pleader, for 
Respondent. 


ORDER :—' The petitioner: herein 
owned an extent of 4.87 standard acres 
and he had taken on lease an extent of 
5.07 standard acres. The Aùthorised Offi- 
cer, (Land Reforms), Thanjavur after 
enquiry held that, the petitioner held an 
extent of 4.94 standard acres in excess of 
the cultivting tenant’s ceiling area and 
‘declared it to be surplus under Section 61 
(3) (b) of Madras Act 58 of 1961. Aggriev- 
ed against that decision the petitioner 
went before the Land Tribunal. Before 
the Land Tribunal it was contended by 
the petitioner that thotigh he owned an 
extent of 5.07 standard acres, that extent 
is not in his actual cultivation, but that 
it has been leased out to one Chinnappa 
Padayachi, his brothers son. On. that 
ground the petitioner wanted exclusion 
of the said extent of 5.07 standard acres 
from his cultivating tenant’s ceiling area. 
The Tribunal considered the evidence 


adduced in the case on behalf of the peti-- 


tioner and found that the enquiry by the 
field staff of the Authorised Officer had 
revealed that the petitioner alone was in 
enjoyment and personally cultivating the 
entirety of the lands owned by him, that 
the petitioner himself in his evidence had 
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‘brother’s son. 
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only stated that an extent of 4.03 acres 
out of the lands owned by is in en- 
joyment of Chinnappa Padayachi, his 
brother’s son, and that he does not refer 
to any lease under which the lands own- 
ed by him have been let out. On those 
facts the Tribunal has taken the view 
that even if the properties owned by the 
petitioner had been cultivated by his 
brother’s son, he should be treated as 
being in possession of the property 
through his agent - especially when no 
lease deed was forthcoming to show that 
the lands have been leased out to his 
The ‘Tribunal therefore 
held that the petitioner’s plea that the | 
lands owned by him were not in his 
enjoyment and cultivation had not been. 
established. The Tribunal also said that 
even assuming that the lands owned by 
him have been let out, the petitioner can- 
not seek to exclude those lands from his 
“cultivating tenant’s” ceiling areas. That 
decision of. the Tribunal is being assailed 
in this revision. 


2. The learned ‘counsel for the 
petitioner contends that on a proper read- 
ing of Section 40 of the Act, the lands 
owned by the petitioner but not in his 
possession have to be excluded from the 
“cultivating tenant’s” ceiling area as de- 
fined in that section. According to the 
learned counsel it is only those lands 
which are in actual possession of the 
petitioner which will go into the ‘culti- 
vating tenant’s ceiling area’ and that in 
this case the petitioner, though owned an 
extent of 5.07 standard acres, those lands 


. cannot be included within his ‘cultivating 


tenants’ ceiling area as he is out of pos- 
session, the lands being enjoyed: by a 
lessee. I am not able to uphold this con- 
tention. Section 60 defines ‘cultivating 
tenant’s ceiling area’ as. “five standard 
acres held by any person partly as culti- 


-vating tenant and ~ partly as owner or 


wholly as cultivating tenant and the ex- 
planation thereto provides’ that, for the 
purpose of Chapter VIII of the Act, the 
‘cultivating tenant’ includes any tenant 
who is in actual -possession -of the land 
but does not contribute his own physical 
labour or. that of any member of his fa- 
mily | in the cultivation of such lands. 


The attempt of the learned counsel 
for the petitioner is to introduce the defi< 
nition of the “cultivating tenant” occur- 
ring in the explanation into the definition 
of ‘cultivating tenant’s ceiling area’ oec- 
curring in the main section. Once ‘culti« 
vating tenant’s ceiling area’ is defined as 
five acres held by any person partly as 
cultivating tenant and partly as owner 
or wholly as cultivating tenant, it is nof 
possible to exclude the lands owned by 
the person but not cultivated by him. - 
The submission that in view of the defi- 
nition. of ‘cultivating tenant’. under the 
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explanation, it is only such person who 
is in actual possession of the land and 
who can be treated as cultivating ter.ant 
in respect thereof cannot be taken eg- 
ception to. But the question is whether 
the lands owned by a person have tc be 
excluded from the ‘cultivating tenant’s 
ceiling area’ merely because they kave 
not been cultivated by the owner. The 
definition of ‘cultivating tenant’s celing 
area’ under Section 60 clearly shows zhat 
a combined ceiling is fixed both in zes- 
pect of the lands cultivated by a pet 
as a cultivating tenant and the lan 
owned by him as an owner. That defni- 
tion cannot be rewritten as to mean five 
standard acres held by any person pactly 
as a cultivating tenant and partly as 
owner-cultivator or wholly as a cultivacing 
tenant. In my view, the purpose of the 
explanation to Section 60 is merely to 
give a wider and extended meaning to the 
words ‘cultivating tenant’ than the cefi- 
nition of ‘cultivating tenant’ occurring in 
Section 3 (10) of the Act, for the purpose 
of Chapter VIII. 


3.- I, therefore, reject the said 
Tegal contention put forward on behaif 
of the petitioner. Even on the facts, koth 
the Authorised Officer and the Tribunal 
found that the petitioner has not esta- 
blished the fact that the lands owned by. 
him are not in his possession, On tkose 
facts, which I find, are supported by the 
materials on record, it has to be held fhat 
the petitioner continues to possess and 
cultivate the entirety of the lands, that 
is the lands owned by him as owner and 
the lands taken by him on lease. The 
orders of the authorities below heve, 
therefore, to be upheld. 


; 4, In the result the civil revision 
petition is dismissed, but, without costs. 
: Petition dismissed, 
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K. VEERASWAMI, C. J., AND 
GOKULAKRISHNAN, J. 

K. Satyamurti and others, Petitioners 
v. The State of Madras, Represented by 
Secy. to Govt., Revenue Dept.. Madras 
and others, Respondents. 


Writ Petn. No. 604 of 1967, D/- 22- 
10-1970. 

Tenancy Laws Madras Inam 
Estates (Abolition and Conversion into 
Ryotwari) Act (26 of 1963), Section 2 (9) 
— The nature of the tenure as an inam 
is not changed by enfranchisement — The 
effect of enfranchisement is to disanrex 
the service from the land and to release 
the reversionary right of the State in con- 
sideration of the levy of quit-rent. 1970- 
1 Mad LJ 523, Overruled; AIR 1951 Mad 
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333 and (1909) ILR 30 Mad 434 (FB) & 
(1909) ILR 32 Mad 86 & 1964-2 Andh WR 
320, Rel. on. (Paras 1, 6, 7) 
Consequently the inams villages de 
not cease to be inams as a result of en- 
franchisement. They are thus within the 
purview of the Act and can be designated 
as “New Inam Estate” under Sec. 2 (9). 
(Para 9) 
Cases Referred: Chronological Paras 
(1970) 1970-1 Mad LJ 523, Thiru- 
vaduthurai Adheenam v. State of 


Madras 
(1964) 1964-2 Andh WR 320 = 

(1965) 1 Andh LT 212, Jogarao 

v. Sub-Collector 6 
(1951) AIR 1951 Mad 333 (V 38) = 

ILR (1951) Mad 342, Rasa Koun- 

dan v. Janakiammal 6 
(1949) AIR 1949 PC 278 (V 36) = 

ILR (1950) Mad 567, Lakshmana 

v. Venkateswarlu 2 
(1922) AIR 1922 PC 96 (V 9) = 

(1921) ILR 44 Mad 643, Venkata 

Jagannatha v. Veerabadrayya 6 
(1909) ILR 32 Mad 86 =5 Mad LT 

pea ae Chetti v. Aiya- 


6 
un 1 ie 30. Mad 434 = 17 Mad 
LJ 101 (FB), Pingala Lakshmi- 
ee ke Bommireddipali Cha- 
6 


un TLR 10 Mad 1, Narayana v. 
Chengalamma 6 


V. Vedanthachari, K. Gopalachari, 
G. Krishnan. K. Sampath, N. Srivatsa- 
mani, R. Sundaralingam, K. Jayaraman, 
K. Gopal, B. Narayanan, . Krishna- 
murthi, R. V. Seshadri, K. S. Desikan, K. 
Raman, T. S. Krishnamurthi and R. 
Shanmugham, for Petitioners; The Advo- 
cate-General, the Govt. Pleader, G. De- 
sappan, R. Gandhi and B. Ramamurthi, 
for Respondents. 

K. VEERASWAMI, C. J.:— What is 
the effect of enfranchisement of what is 
known as the Pudukottai Inams on the 
tenure as such? That is the common 
question in these petitions to quash the 
notification of the State Government in 
G. O. Ms. No. 1612 Revenue dated 24-5- 
1965 designating a number of inam vil- 
lages specified therein as New Inam 
Estate under Section 2 (9) of the Madras 
Inam Estates (Abolition and Conversion 
into Ryotwari) Act, 1963 (Madras Act 
XXVI of 1953). The notification was issu- 
ed in exercise of the powers conferred 
by Section 1 (4) of the Act. It appointed 
the ist July 1965 as the date on which 
the provisions of the Act, other than the 
sections which had already come into 
force, should come into force in the 
Pudukottai Inam Estates specified in 
column (3) of the Schedule to the notifi- 
cation. Nanjur alias _Namanarayasamu- 
dram, an Inam village is one of the items 
in the schedule. The petitioner in W. P. 
604 of 1967, which is taken as typical of 
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the others, claims to own absolutely and 
to be in exclusive possession of about 12 
acres of freehold tenure lands, as he calls 
them, (wet and dry) in the village of 
Wanjur, in erstwhile Pudukottai State. 


He, as he says, purchased the lands 
for consideration from his predecessor-in- 
title by a sale deed in July 1942. It ap» 
pears that this village was granted as 
“Sarvamanyam” by Vijayaranga Sokka- 
-natha Ramasamy Thondaiman, the then 
Ruler of Pudukottai, to several Brahrnins 
for subsistence, and it is a whole village 
grant with the boundaries demarcated 
with “Vamana Muthirai” stones to sepa~ 
rate it from the surrounding Jaghir and 
ayan villages. Following the pattern in 
Madras, there was in 1898 the Inam 
settlement by the Ex-Durbar of Pudu- 
kottai. At that time the inam lands were 
found to be enjoyed by 50 shares. One of 
the shares had been endowed for the 
maintenance of Viswanathaswami Visa- 
Jakshmiamman temple at Nanjur, and was 
recognised as a Devadayam minor inam 
under a title deed issued to that effect. 
The remaining shares were enfranchised. 
The petitioners on the one hand, and the 
State on the other, differ on the effect of 
the enfranchisement on the tenure of the 
Jands after the settlement, the former 
asserting that the previous restricted 
inam tenure was converted by the en- 
franchisement into freehold tenure, and 
the inam character was abolished so that 
the lands were treated as freehold. They 
say, therefore, that the provisions of 
Madras Act 26 of 1963 could not be ap- 
plied to the enfranchised villages. 


The State would, however, contend 
that although the lands were converted 
from their previous restricted inam tenure 
into a freehold inam tenure, the tenure 
of the village as an inam was never con- 
verted into ryotwari by the Ex-Durbar 
of Pudukottai, and that as a matter of 
fact, the act of enfranchisement did not, 
and was not, intended to change the 
tenure of the lands at all. It is also 
pointed out that although one of the 
Standing Orders of the Ex-Durbar pro- 
vided option for the inamdars of enfran- 
chised inams for relinquishing the inam 
tenure and accepting instead a ryotwati 
tenure with taram assessment, none of the 
petitioners opted for the change, and 
they continued to pay only quit-rent. 
On a careful consideration of the history 
of the inams, their incidence, the purpose 
and scope of the enfranchisement, and 
the settlement of inams both in Madras 
as well as in the erstwhile Pudukottai 
State in the last century, and the charac- 
ter. incidence and of the holdings. con- 
firmed and continued after the inam 
settlement, we are of the view that en- 
franchisement of the inams in question 
has not changed the tenure as such, 
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2. Inam is a familiar concept in 
the land tenure of our country. The 
name was given by the Mohamedan 
rulers, and before them, it was in this 
part of the country known as “Manyam”. 
Its essential meaning is, a gift by the 
superior to an inferior of lands, both the 
kudivaram and melwaram in it, or where 
the land is already owned by the donee, 
of the melwaram either in whole or in 
part. The motive of the gift usually was 
the belief of religious merit among 
Hindus of the grant of lands to “Sacer- 
dotal class”. But in later days inam 
numerous pur- 
poses to individuals, specified families, 
and even communities, In their origin, 
they were the subject of Royal grants, 
and when the native dynasties were 
overthrown, irregular alienations by way, 
of inams came to be made by inferior 
authorities as well more particularly in 
lieu of, or in consideration of past or 
future services to be rendered. Gene- 
rally the Mohamedan rulers accepted the 


‘status quo ante, and it had not disturbed 


the state of existing things. During the 
struggle for power between the English 
and the French, and in the wake of poli- 
tical confusion occasioned by it, further 
epportunity presented itself for more ir- 
regularities granted in the latter half of 
the Seventeenth Century. During the 
early British days, there was also a kind 
of a system of rewarding meritorious 
service by alienating Government. reve- 
nue, either in perpetuity or for a stated 
number of lives which continued to be in 
force until 1802 when the permanent 
settlement was introduced. 


Baden Powel’s Land System of Bri- 
tish India describes ‘Inam’ as another 
class of tenures in the State Revenue Ad- 
ministration and that is when the Ruler 
either excuses an existing landholder 
from paying his revenue either wholly 
or in part or ‘alienates’ or assigns the 
revenue of a certain estate or tract of a 
country in favour of some chief, or other 
person of importance, or to serve as a re- 
compense for services to be rendered. 
Baden Powel further pointed out that the 
grants were carefully regulated and that 
they were for life only, strictly kept to 
their purpose and to the amount fixed. 
But as time went on, the ruler, finding 
his treasury empty, made such grants to 
avoid the difficulty of finding a cash 
salary, so that some of the grants became 
permanent and hereditary. He also ob- 
serves that such inams were issued by, 
officials too who had no right to make 
them, and that as a result, the inams in- 
volving a number of landlord tenures 
and other curious rights gradually ba~ 
came a burden to aftertimes and pre« 
sented a most troublesome legacy to the 
Government when it found the revenues 
eaten up by grantees whose titles were 
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invalid and whose pretensions, thoigh 
grown old in times of disorder, were 


inadmissible. Maclean on Administra ion 
of Madras Presidency (Vol. II Glossary 
at page 352) referring to the inams æ a 
general gift from a superior to an infe- 
rior said:— 


"So a grant of land for religious or 
charitable purposes made by Govern- 
ment sometimes give force, sometimes 
with light quit-rent or jody. Same as 
Manyam. Technically a major inam Ís a 
whole village or more than one village 
and a minor inam is something less tran 
a village”. 


In the Law Lexicon by Ramanatha Iver, 
the term ‘inam’ has been defined as: 

“A gift, a benefaction in general, a 
gift by a superior to an inferior. In Iniia, 
and especially in the south, and amorgst 
the Marathas, the term was especizily 
applied to grants of land held rent-free, 
and in hereditary and perpetual occuva- 
tion the tenure came in time to be quali- 
fied by the reservation of a portion of 
the accessible revenue, or by the exac- 
tion of all proceeds exceeding the intend- 
ed value of the original assignment; the 
term was also vaguely applied to grents 
of rent-free land, without preference 
perpetuity or ony specified conditicns. 
The grants are also distinguishable by 
their origin from the ruling authorities, or 
from the village communities and are 
again distinguishable by peculiar reser- 
vations, or by their being applicable to 
different objects.” 


In Lakshmana v. Venkateswarlu, ILR 
(1950) Mad 567 = (AIR 1949 PC 278), zne 
Judicial Committee observed: 


“Inams in the Presidency of Madras 
are of two kinds; first, those where zhe 
proprietary right in the soil and the rizht 
to the Government share of the reverue 
derivable from land coalesce in the same 
individual, and secondly, those where 
the proprietary or occupancy right is vest- 
ed in one or more individuals, whilst ~he 
Government share of the revenue has 
been granted to another ...... An inam 
holding may be of a field only, or villaze, 
or a tract of several villages Grants 
consisting of whole village or more tkan 
one village are technically called ma‘or 
inams to distinguish them from minor 
fnams which are grants of something less 
than a village.” ; 

Sir Charles Trevelyan, in 
communications to the Government in 
1859 stated that the Madras tax-free 
tenures were known by the general name 
of inam. The enormous sacrifice of State 
revenue on account of the inams attra-t- 
ed the early attention of the court. of 
Directors during the company rule of 
‘British India, and from time to time 
steps were taken to settle the titles uncer 
which the inams were held. The earlier 
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policy of the court of Directors was 
stringent, but it was liberalised later. Bv 
Regulation XXXI of 1802 provision was 
made for the purpose of trying the vat- 
dity of the titles of persons holding or 
clkiming to hold lands exempted from the 
under grants not 
beilig Badshahi, or Royal Grants. The 
Collectors were to require a general re- 
gistration of inams, and were to institute 
suits in the courts of Justice for the pay- 
ment of the land tax in those cases in 
which it had been improperly withheld. 
Also it was provided that it should not 
be competent for persons holding ex- 
empted lands under invalid titles to plead 
possession for any length of time what- 
ever as a bar to the right of Government 
to resume such lands. By Regulations IV, 
and VI of 1831, XXXI of 1836, and XXTIT 
of 1838. all claims to personal and here- 
ditary grants, and all claims to service 
inams were removed from the jurisdic~- 
tion of the courts to that of the Collec- 
tors and: Board of Revenue. 


In April 1845, the continuance of 
inams to the successors of deceased in- 
cumbents was prohibited, without the 
express authority of the Government. 
Equality of taxation and of its burden 
would appear to have prompted the court 
of Directors to pursue this hard line. It 
was said that to exempt one class of per- 
sons from taxation necessarily increased 
the burden on other classes, and dimi- 
nished the power of the Government to 
execute public works, and make adminis- 
trative improvements in which the coun- 
try was interested. But then a different 
view point came to prevail in later stages, 
according to which, however desirable 
equality of taxation might be, there were 
other things which were more essential to 
society, one of which was justice, and 
another was the institution of property. 

3. In this context Sir Charles Tre- 
velyan in one of his despatches in 1859 
stated:— 


“Our ancestors had to deal with a 
similar state of things. At the time əf 
the Norman Conquest the Feudal system 
was adopted in England and it became a 
fundamental maxim of our English tenu- 
res, that ‘the King is the universal Lord 
and original proprietor of all the lands in 
his Kingdom, and that no man doth cr 
can possess any part of it, but what has 
mediately or immediately been derived 
as a gift from him, to be held upon Feudal 
services’, This system became the cause 
of cruel oppression; and after many par- 
tial remedies had been tried, military 
tenures were finally abolished by the 
twelfth Charles II, Chap. 24, and the 
lands of England became from that time 
held of the King in free and common 
socage, which is equivalent to freehold 

. In like manner, it was an encient 
maxim of English law, that no negligence 
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or delay barred the King’s right......... 
‘nullum tempus occurrit Regi.’ In other 
words, the Crown had at common law the 
power, on an information of intrusion, to 
compel the defendant to show his title 
specially, notwithstanding the defendant 
and his predecessors in the estate might 
have held the lands without dispute or 
question for centuries. This was a source 
of grievous oppression. to the subject: and, 
by the Statute 21st of James I, Chap. 14, 
Some relief was afforded; which was 
completed in the beginning of the Reign 
of King George III, when, by the Act 9 
Geo. III, Chap. 16, the King was estopped 
from seeking to recover lands from a 
subject after the lapse of 60 years, unless 
the King had been in the receipt of the 
rents within that time, or the lands had 
eset in charge, or stood insuper of ræ- 
cord.” 


4. The recognition of Trevelyan’s - 


time was increasingly evident that the 
institution of private property lay at the 
foundation of human society, and the 
progress of improvements was generaily 
commensurate with the respect in which 
the rights of property were held by the 
Government and the community, and the 
necessity for settlement was realised in 
view of the precariousness of holding 
under various and uncertain conditions of 
resumption. 


5. It was in that background Sir 
Charles Trevelyan wko had specialised on 
the question of tax free tenures in India, 
made certain proposals which resulted in 
the appointment of tke Inam Commission, 
enfranchisement and settlement of inams 
in the. 50s and 60’s of the last century. 
The essence of his proposals included that 
50 years uninterrupted possession should 
be a good title to inam whatever might 
have been the origin of the possession, 
though the burden of proof must rest with 
the inamdar, that titles might be esta~- 
blished by production of valid grants, 
and that once recognition was accorded 
thus to inams, they were to be regarded 
as limited estates held according to custo- 
mary tenures, that is to say, some of them 
were lands held under temples or mos- 
ques on condition of service or of pay- 
ments in money or kind;. others held sus- 
ject to military, police or revenue ser- 
vice to the State or to village communi- 
ties. It was pointed out that the greater 
part, both of the service tenures and of 
those held without conditions of service, 
were limited to the direct heirs of the 
original grantee. Temple and mosque 
lands, according to Trevelyan, should be 
placed under the protection of courts of 
Justice. 


Lands connected with imwis and 
mosques were considered to be perma- 
nently alienated. from the public reve- 
nue, and to be resumable only when’ the 
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mosque or temple for the support of 
which they were originally granted en- 
tirely ceased to exist. Such inams were 
of two kinds, the first were held in trust 
on account of the temples or mosques, 
and were transferred from one manager 
to another, and the second were held by 
individuals on condition of services ren- 
dered or payments made to the temples 
or mosques. The last kind were trans- 
ferable by sale or otherwise, subject 
only to the continued performance of the 
conditions of the grant, Trevelyan pro- 
posed that the Revenue and police servi- 
ces for which ‘service inams’ were held, 
should be exacted as far as required. But 
in his view, assignments of land might 
not be the best way of paying Revenue 
Accountants or village Police, but as it 
had become a practice, it should be turn- 
ed to the best possible public account. 
Then recommended Trevelyan:— 

“But after the ‘service of inams® 
have been utilised as far as possible, 
there will still remain a great extent of 
land. held on condition of performing ser- 
vices which cannot be made available for 
any useful public purpose. If a title to 
such tenures be established by an unin- 
terrupted possession of fifty years, or in 
any other valid manner, they cannot he 
resumed; but there is no reason for corn- 
firming the holders in more than they 
have a title to. The State has a claim 
upon the services of the holders of such 
tenures, as well as to the reversion’ of the 
tenures themselves whenever there is a 

ure of heirs. The holders cannot ali- 
enate them without the permission of the 
Government. The practice of the copy- 
hold Commissioners in England in extia- 
fuishing the rights of the Lords of Manors, 
including that of forfeiture, according te 
fixed rates of commutation, furnishes a 
model for imitation in this case. Tne 
only difference would be that according to 
the custom of this country the value of 
the public claims upon the land would, 
at any rate in the first instance, be cal- 
culated in the form of an annual quit- 
rent or jodi, which might afterwards be 
commuted, at the discretion of the holder, 
for a sum equal to the present value of 
the annuity. 

The practical position of the holders 
of ‘service tenures’ for services which 
are not likely to be required, therefore, 
would be that a three-fold alternative 
would be presented to them. 

First: They might retain their lands 
subject to the established conditions of 
service, if it should be required, and of 
lapse on failure of heirs without any 
power .of alienation. 

_ Second: They might, by consenting 
to the payment of a quit-rent, calculated 
at a certain fixed annual  rate,. relieve 
themselves from the liability to service, 
and obtain the power of alienating the 
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land by sale or otherwise, subject to the 
payment of the quit-rent; or ~ 

Third: They might, by consenting 
to the payment, once for all, of a certzin 
fixed sum calculated at so many yeers 
purchase, convert their service tenures 
into absolute free-holds, with the power 
of alienating them divested of every bir- 
den except such as might be with ail 
other lands similarly held. 

The same course should be followed 
in reference to inams of a persoral 
nature. It should first be ascertained 
whether the title to the inams according 
to the existing tenure is good; and if this 
should be established by the production 
of a valid grant or by evidence of wn- 
interrupted possession for fifty years, it 
should then be open to the holder either 
to retain the inam according to his actual 
tenure, subject to the liability of lapse and 
without the power of alienation or to en< 
franchise it by payment of an anntal 
quit-rent, or a single fixed sum equal to 
so many years purchase of the quit-ren:.” 
We find from the report of Blair, wao 
succeeded Taylor as the Inam Commis- 
sioner, that it was not until 1845 tkat 
active measures were adopted to assert 
the reversionary rights of the Govern- 
ment, in property, Blair also refers to 
the earlier stringent policy to prevent 
diversion of inams from the purposes of 
the grants’ for which they were granted, 
and prevention of devolution of inam 
property by adoption, unless due notice 
to Government had been given, and tne 
proposal to limit the continuance of cha- 
ritable grants to the lives of the thon 
holders as it was considered objection- 
able, in principle, that a portion of tae 
Jand-revenue should be set apart for tne 
maintenance of a class of persons wno 
had no legitimate claim on the State, and 
the later liberal policy prompted by the 
impolity of 
rights in landed property. The prindi- 
ples upon which the. inam settlement pro- 
ceeded have been summarised ‘from 
Blairs report (vide G. O. No. 337 Rev2~ 
nue, dated 24~-2-1871):— . 

“The principles on which the Gov- 
ernment proposed to deal with these 
tenures. were somewhat less favourable 
than those finally adopted by the Home 
Government, which were formed into a 
definite scheme by Sir Charles Trevelyzn 
on his assuming the Government of Mad- 
ras. The basis of this scheme was that 
possession for fifty years was to give a 
good title, no matter what its origin of 
the possession might have been. This 
being established religious service inams 
were all to be confirmed on existing tenm- 
res and to be resumed only when tke 
object for which they were held ard 
ceased to exist; other service inams were 
to be continued on the same terms when 
such services were still required, but 
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when they could not be made available 
for any useful public purpose, the value 
of the public claim upon the land was to 
be added to any existing quit-rent pay- 
able thereon, the owner being thus en- 
franchised from service, and all other 
inams, held for personal benefit, were 
either to be retained on existing tenure, 
subject to liability to lapse and without 
power of alienation, or, at the option of 
the holder, to be converted into an ab- 
solute property by the imposition of a 
quit-rent representing the annual value 
of the reversionary right of Governmeat 
in the property. This reversionary rignt 
was estimated in terms most favourable 
to the inamdars in order to induce them 
to take advantage of the privilege of- 
fered.” 
In the said Government Order recording 
Blair’s Report. the following further ob- 
servations may usefully be noted: 

“Mr. Blair divides the inam tenures 
into nine general classes, but he attaches 


- to his report a very useful glossary con- 


taining the name and description of every 
kind of inam holding in the Presidency. 
The first three classes are inams for reli- 
gious and public service or convenience. 
These inams consisted of grants for the 
support of Pagodas, Muttums, village 
Headmen, Mosques and Durgas, Kazis, 
Christian Churches, Chuttrums, water 
pandals, topes, tanks, wells, anicuts, 
schools and miscellaneous works of uiti- 
lity. Upto 1866 the Commission had re- 
corded 91,734 cases of this description, 
with an area of 1,639,854 acres, assessed 
at Rs. 28,71,094, but taxed with a jodi of 
only Rs. 1,58,404. This jodi was raised 
to a quit-rent of Rs. 1,84,423, when the 
titles were' confirmed. The fourth, fifth 
and sixth classes are inams for the per- 
sonal benefit of the holders, and consist- 
ed chiefly of grants to the religious clas- 
ses, to the families of chieftains, and to 
their dependants and followers. Upto 
1866 there were settled of these classes 
no less than 254,473. These inams in- 
cluded an area of 3,694,394 acres, assessed 
at Rs. 54,89,928, but only charged a jodi 
payable to Government of Rs. 6,06,844, 


- which, on confirmation of title, was rais- 
.ed to Rs. 12,97,197. 


For police service 
discontinued there were in the Northern 
and Central districts 14,860 inams, form- 
ing class VII with an area of 304,931 


„acres, assessed at Rs. 3,44,101, but charg- 


ed with a jodi to Government of 
Rs. 40,780, which it is proposed to raise 
on enfranchisement to Rs. 1,75,824. In 
class VIII Mr. Blair places the village 
revenue and police service inams, and in 
class IX, the inams of the village arti- 
zans. No particulars of the extent and 
assessment of the inams of these two 
latter classes are given by Mr. Blair, 
though it appears that the grants were 
Commission. In 
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the Kurnool district, however, the reve- 
nue and police servize inams have been 
enfranchised from service and confirmed 
to their holders as absolute property, the 
proceeds of enfranchisement being credit-: 
ed to the local village service fund, 
whence the village servants are now paid. 
The same course is, under recent orders, 
now being carried out in the Trichino- 
poly and Godavari districts, and the en- 
‘franchisement of the village service inams 
of Bellary and Cuddapah only await the 
submission of schemes for the revision 
of the village establishments in those 
districts. The enfranchisement of the 
kattubadi inams of class VII is also de- 
ferred, pending the recognition of the 
village police.......... The provisions in the 
rules authorising the conversion of the 
absolute tenures on enfranchisement into 
a freehold by the redemption of quit-rent 
at twenty years purchase was taken ad- 
vantage of to a most trifling extent, only 
Rs. 666 of quit-rent having been so re- 
deemed. No other result was to be ex- 
pected as 12 per cent. may be viewed as 
the ordinary rate of interest procurab‘e 
among natives of the country for money 
Jent on undoubted security. They would 
hardly therefore be likely to invest large- 
ly in redemption of  quit-rent which 
would return but 5 per cent. on the capi~ 
tal sunk. Mr. Blair observes in para- 
graph 73 of his report that’ta long pend- 
ing question, which was a source of per- 
plexity to every successive Government, 
a cause of much irritation 'among-a very 
influential section of the community, an 

an ever increasing burden on the ener- 
gies of the local officers, has been now sef 
at rest. The just claims of Government 
have been peacefully vindicated, and the 
prescriptive right of the people in a vast 
mass of valuable property has been scru- 
pulously respected and confirmed in per- 
petuity. The Right Honourable the 
Governor in Councii has much pleasure 
fn endorsing this succinct statement of the 
settlement made by the Inam Commis- 
sion which may now be said to have been 
brought to a close though a few cases 
have still to be dealt with by the Second 
Member of the Board of Revenue.” 

The Inam Rules were framed on the basis 
of those principles. 


6. It may be seen from what we 
have so far noticed that the essential in- 
gredients of an inam are, that it is a 
grant or gift, of the land or the revenue 
or both. The holding is rent or tax-free, 
in whole or in part, and the reversionary 
right of the inam is with the Government 
fn exercise of which it could resume the 
grant in certain events. The enfranchise- 
ment and inam settlement proceedings 
were prompted by two considerations: 
(1) sacrifice of large amount of land re- 
venue should be checked and compensat~ 
ed for by adding the value of the public 
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claim upon the land to the existing quit- 
rent, if any, payable thereon; and (2) in 
view of this, the title of the inamdar 
based on proof of grant, or of the requi- 
site orders of possession should be con- 
firmed by the process of enfranchisemen# 
of service in the case of service tenures, 
and by retention of the existing tenure, 
subject to liability to lapse and without 
any power of alienation, or at the option 
of the holder, to be converted into an 
absolute property by the imposition of a 
quit-rent representing the annual value 
of the reversionary right of Government 
in the property. Conversion by the pro- 
cess of enfranchisement into an absolute 
property by imposition of quit-rent re- 
presenting the annual value of the re- 
versionary right of the Government in 
the property did not mean conversion 
from ‘inam’ to some other tenure. 
Conversion into absolute property or 
freehold only meant the disannexation 
of the property from the service, and the 
abolition of the reversionary right of the 
Government in the property in considera- 
tion of payment of quit-rent, or addi- 
tional quit-rent. The quit-rent is but a 
fraction of the full assessment of the land, 
the size of which depended on certain 
circumstances, The fact is that even 
after enfranchisement the inam held on 
payment of quit-rent continues to be an 
inam, only with this difference, that 
where there was no quit-rent before, it is 
levied as a result of the inam settlement 
and enfranchisement, and where there 
was already imposition of quit-rent, addi- 
tional quit-rent is levied, depending on 
the value of the public claim upon the 
land, and that it is a freehold after en- 
franchisement in the sense that it is not 
subject to lapse or reversionary right of 
the Government. The inam even after 
enfranchisement continues to be a grant 
confirmed by an inam title deed with. a 
liability to concessional levy in the form 
of quit-rent, which, as we said, is, in 
consideration of the abolition of the re- 
versionary right of the Government. 


Pingala Lakshmipathi’ v. Bommi- 
reddipalli Chalamayya. (1907) ILR 30 
Mad 434 (FB) held that enfranchisement 
of a service inam did not involve a re- 
and a fresh 
grant in favour of the persons named in 
the title deed, and that it merely dis- 
annexes the inam from the office, con- 
verting it into ordinary property and 
released the reversionary rights of the 
Crown in the inam. The same view was 
expressed -in Subbaroya Chetti v. Aiya- 
swami Aivar, (1909) ILR 32 Mad 86. That 
was also a case of service inam. These two 
cases clearly show that the effect of en- 
franchisement is but to disannex the ser- 
vice from the land and convert it into 
ordinary property, releasing the rever- 
sionary right of the Crown in the inam, 
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making the property a freehold by the 
inam title deed after enfranchisement 
and did not convert the tenure itself as 
an inam. Ramanatha Iyer, in his Law 
Lexicon, affirms that it has no more the 
effect. He says that ‘to enfranchise’ 
means to render a holding free from some 
obligation, and that enfranchisement does 
not mean resumption and fresh grant. It 
implies that the title of the previous oc- 
cupier continues unchanged. 

In Venkata Jagannatha v. Veera- 
badrayya, ILR 44 Mad 643 = (AIR 1£22 
PC 96), the Privy Council approved Nara- 
yana v. Chengalamma, (1887) ILR 10 
Mad 1 in which it was held that tha 
inam title deed which had been granted 
to the Palayagar in that case did not ecn- 
fer any new title, and the enfranchise- 
ment had no longer operation than as a 
release granted by the Crown in respect 
of the reversionary interest, and of the 
obligations for rendering service. Ext 
actually the case before the Judicial 
Committee was that of a karnam inem 
which differed from the case of a Pala- 
yagar, in that unlike a personal inam, tie 
land follows the office, and, therefore, 
there are no hereditary incidents attaca- 
ed to it, That being so, the Judicial Com- 
mittee. was of the view that the grant of 
title deed after enfranchisement was a 
source of new title in the inamdar. But 
the Privy Council did not have an occa- 
sion to consider and hold that new tifle 
deed also meant a change in the tenure, 


In Rasa Koundan v. Janakiamme!, 
ILR (1951) Mad 342 = (AIR 1951 Mad 
333), Satyanarayana Rao J. held that en- 
franchisement of an inam did not always 
imply a resumption of the original graat 
and re-grant of the property, and that in 
order to determine in a given case the 
effect of an enfranchisement on the title 
to the property, one has to examine the 
tenure on which the land was previous_y. 
held and it was sought to be altered or 
substituted by a new tenure by the en- 
franchisement proceedings. In the case 
of service tenures, the title to the enjov- 
ment of property rests not upon the inde- 
pendent title to the property, but upm 
the right to the office for the service. 
The learned Judge also points out tht 
there may be other classes of cases where 
a person held property hereditarily, but 
with an obligation attached to it to ren= 
der certain services. In that case tke 
title to the property would be regulated 
by the personal law of the parties ani, 
wherefrom the property followed, the ob- 
ligation which was attached to the pro~ 
perty also followed so that the title .m 
such a case to the property and the right 
to enjoyment did not depend upon right 
to the office or the duty to render sep- 
vice. The other learned Judge, Viswe- 
natha Sastri J. more or less agreed with 
that view, and pointed out the differenca 
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in the effect of enfranchisement on per- 
sonal inams and service inams. But in 
neither case, as we think the character 
of the tenure as an inam is changed by 
the enfranchisement. That was the view 
expressed by a Division Bench of the 
Andhra Pradesh High Court in Jogarao 
v. Sub. Collector, 1964-2 Andh WR 320. 
It was a case of a Karnam service inam 
which had been enfranchised. The An- 
dhra Pradesh High Court repelled the 
contention that the effect of enfranchise- 
ment was to disannex the inam from 
the conditions attached to it and convert 
it into a freehold in the sense that the 
enfranchisement brought about a change 
in the tenure. The learned Judges point- 
ed out that it was well-known that the 
quit-rent wes levied only in respect of 
inam lands, and if the inam tenure was 
converted, it could not be said to what 
kind of tenure the land belonged, while 
it certainly was not ryotwari land. Chap- 
ter III, Part I, paragraph 53 of the Board’s 

Standing Orders (Volume II) deals with 
the effect of enfranchisement. It says 
that in the case of inams enfranchised by 
the Inam Commissioner, whatever be 
their previous tenure, there should be no 
interference on the part of the Collector, 
and that these inams stood in the same 
position as ryotwari lands in respect of 
succession, transfer, sub-division and sale 
for arrears of quit-rent. An examination 
of the inam title deeds both in respect of 
service and personal inams, shows that 
as a result of the enfranchisement two 
things followed: 

. (1) The inam which was tax-free and 
hereditary, and which was not otherwise 
transferable and in the event of the fail- 
ure of lineal heirs, it was liable to lapse 
to’ the State, would as a result of the 
enfranchisement be liable to pay annual 
quit-rent; and 
(2) in consideration of such payment, 
the inam tenure would be converted into 
a permanent freehold, in which case, the 
inam would be “your. own absolute pro- 
perty to hold or dispose of as you think 
proper, subject only to the payment of 
the above mentioned quit-rent”. The 
payment of quit-rent could, of course, be 
redeemed, But this incidence of the title 
deed did not bring about a change to the 
character of the inam as such. The ex- 
pressions that the property after the en- 
franchisement would be the absolute pro- 
perty of the title holder and that it would 
be a permanent freehold, meant no more 
than release of the property from the 
obligations of service and from the rever~« 
sionary right of the Government to re- 
sume the inem. A ‘freehold’ did not 
mean change in the concessional charac- 
ter of the holdings, which is the essenca 
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of an inam. 


7. The rules for the settlement of 
inams in the Pudukottai State clearly 
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stipulate for the view we have taken. In 
the preamble, the precarious nature of 
the inam tenures, and the fact that they 
were valueless as the holders possessed 
no heritable or transferable interest in 
them, and the necessity for enfranchising 
the said inams and assessing them with 
a moderate quit-rent to be fixed accord- 
ing to the nature of each inam as a just 
consideration for conferring on the hold- 
ers heritable and transferable interest in 
the property with the power of aliena- 
tion by adoption, gift, sale, or otherwise, 
are given. The first rule specifies that 
the term ‘inam’ was understood to applv 
to whole village or small holdings exempt 
wholly or partially from land tax, 
Rule 2 mentioned that the- validity of 
title should be decided either by produc- 
tion of Sunnads granted to the holderg 
by the ruling power. or in their absence, 
by 50 years continued possession which 
would be accepted as conferring a valid 
title as inam. Rule 3 mentioned 9 kinds 
of inams: 


1. Devadayam. 

2. Chuttrums (Chatrams?} 

3. Jaghires. 

4, Brahmadayam, ` 

5. Oombalam. 

6. Rookkakuthagay, 

7. Amarams. 

8. Ooliams. 

9. Sundry Inams. - 
Devadyayam were of two classes: (1) 
Lands attached to pagodas which were 
under the direct management of the Sir- 
kar; and (2) lands granted to minor pago~ 
das which were held by the persons wn? 
performed the Pujah or who held the 
management. Those of the first class 
should under Rule 4 be continued on the 
existing tenure so long as the institutions 
were maintained and the services conti- 
nued to be performed. Those of the 
second class would be confirmed to the 
actual holders of such lands on the con- 
dition that they would be liable to be re- 
sumed when the service ceased to be pro~ 
perly performed, and the buildings were 
not maintained in an efficient state. 
‘Chatrams’ were classified into two heads, 
both of which should be dealt with as in 
the case of Devadayam. ‘Jhagires’ were 
not within the purview of Inam Rules of 
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Enfranchisement. ‘Brahmadayam’ too 
was classified into two categories, lanis 
granted hereditarily to Brahmins for 


subsistence. and similar grants of Jands 
for the performance of some specific ser- 
vice. As to the first category of lands, 
they were granted hereditarily for sub- 
sistence and they would be continued to 
the then holders hereditarily if they were 
descendants of the original grantee, but 
if the then holder was not a descendant, 
but either in his own person or in suc- 
cession to those through whom he claim- 
ed to have acquired the inam by pure 
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chase, gift, or otherwise, such inams 
would be liable to quit-rent equal to 1/3 
of full assessment and title deed should 
be issued to them accordingly. 

Lands granted to Brahmins for per- 
formance of specific service would be 
continued if the service was regularly. 
performed, to the present holders if they 
were ‘the descendants of the original 
or if they have acquired the 
inam in person or by right of succession 
on the condition that half of the full 
assessment would be fixed on-the land 
when the service is discontinued. If the 
present holder was not of such descrip- 
tion, although the service was regularly 
preformed, the inam would be subject to’ 
a quit-rent of 1/4 of the full assessment 
and continued to the present holders on 
the same condition. But if at the time 
of the settlement it appeared that the 
service had ceased to be performed, the 
inam would be confirmed to the holders, 
subject to the payment of a quit-rent 
equal to half of the full assessment of 
the land. ‘Oombalams, Rokkakuthagai, 
Amarams and Ooliams’ were dealt with 
together in the rules, which regarded that 
strictly speaking they were not heredi- 
tary, but in their nature, life tenures. tn 
the case of the first class, the inam would 
be continued to holders subject to pay- 
ment of quit-rent of 1/4 of the full as- 
sessment of the land which would be 
considered a sufficient compromise for 
the creation of heritable and transferable 
rights in the property to the holders, 


But if the inamdar had no heirs, a 
quit-rent equal to half the assessment of 
the land would ‘be demanded. If the 
present holder was not willing to have his 
lands enfranchised, a title deed would be 
given to him confirming the inam, but 
with a condition that the inam would 
lapse to the Government after the death 
of the present holder. If the inamdar 
held service lands and rendered occa- 
sionally some light service or no such 
service even, the inamdar would be given 
no option as just now mentioned, but 
such inams would be disposed of accord- 
ing to the rules prescribed for inams of 
the ‘first class, but subject to quit-rents 
equal to 3/8, and 5/8 of the full assess- 
ment of the lands according to the inam- 
dar had or had not, competent heirs. 
Service means regular service in a palace 
under Sirkar. Inam held by persons who 


„performed regular service hereditarily 


would be confirmed to the holders subject 
to the payment of a quit-rent equal to 
half and three-fourths of the full assess- 
ment of the land according as the inam-~ 
dar had or had no heirs. If such service 
had not been rendered hereditarily, such 
inams would be fully assessed as those 
inams enjoyed by village officers, the 
duties of which still required to be per- 
formed, they would be confined to the 
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holders thereof under the existing tenu- 
res. When these inams were excessive 
in comparison with the duties required, 
the excess above a certain maximum to 
be fixed according to. the nature of the 
case, would be fully assessed. 

When the inam attached to the ofice 
was in the enjoyment of persons who 
not perform service, .or whose service 
was no longer required, such inams would 
be assessed with the full assessmen: of 
the land. Rule 25 related to the fixation 
of quit-rent and it says that the quit- 
rent to be imposed by the rules beirg a 
consideration for extension of rights, 

. would be exclusive of, and in addizion 
to any quit-rent with which the and 
might have been already charged; but the 
additional quit-rent would be calculated 
not on the full assessment of the lend, 
but on the difference between the full 
assessment and the quit-rent which re- 
presented the net value of the land. The 
old quit-rent plus the additional quit-rent 
fixed in the manner prescribed above was 
the quit-rent or tax which the inamdar 
ied to pay for the future. Rule 23 is 

S:—- 


“Title deed to be presented to the 
Inamdar in acknowledgment of his iram 
tenure. On the validity of the iram 
being established by the enquiry conduct= 
ed in accordance with the above rules a 
title deed will be furnished to the inam- 
dar acknowledging his title to the inam. 
The settlement will be made either vith 
the registered holder or where none are 
registered with the head member 
of the family enjoying the iram 
who according to the existing prac- 
tice, is alone considered responsible to 
the Sirkar but this rule will not interfere 
with the enjoyment of subordinate shares 
in the inam by the other members of the 
family whose names also will be record- 
ed in the register as far as possible. The 
title deed will state the term if the Imm 
on its present tenure and if the inems 
have been enfranchised, the rights ¿nd 
nae which have been newly creat- 
e oe 


Under Rule 29, enfranchised inams would 
be exempt from future interference by 
the Sirkar, except as might be necessary 
for the punctual realisation of the aquit- 
rent charged. These rules make it abun- 
dantly clear that the result and effect of 
enfranchisement was not that the inam 
tenure was converted into some other 
tenure, but certain rights were added to 
the holders namely, that the precarious 
nature of the tenure was set right by 
confirming the inam to the holder, dis- 
annexing the service from the land and 
putting an end to the reversionary right 
of the State, in consideration of the levy 
of quit-rent which is a fraction of the 
full assessment, 
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. are, therefore, 
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8. In Thiruvaduthurai Adheenam 
v. State of Madras, 1970-1 Mad LJ 523, 
Alagiriswami J. thought that it would 
be meaningless to say that after 
the -inam proceedings, an inam land 
in respect of which a title deed was 
issued to the inamdar would continue to 
be an inam land. He was of the view 
that enfranchisement meant commutation 
of the value of the Government’s right 
of resumption, and after that there was 
no right of resumption and the land was 
free from the obligations of inam tenure. 
We are unable to agree with him. There 
is nothing in the Madras Enfranchised 
Inams Act, 1862, or Madras Act IV of 
1866 or in the forms of the title deeds 
issued that the enfranchisement would 
justify the view that the effect of enfran- 
chisement was to change the nature of the 
tenure of an inam as such, ; 

9. In our opinion, therefore, the 
villages in question are inam villages, and 
they have not ceased as a result of en- 
franchisement to be inams. The inams 
within the purview of 
Madras Act XXVI of 1963. The peti- 
tions are dismissed with costs. Counsel’s 
fee Rs. 50 in each of them. 


Petitions dismissed. 
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L. P. Narayanan Sole Proprietor, L. 
P. K. Murthy and Bros., Petitioners v. 
Government of Madras, Food and Agri- 
cultural Department, Fort St. George, 
Madras, Respondent. 


Civil Revn. Petn. No. 1657 of 1967, 
D/- 18-9-1970, against order of Small C. 
C., Madras, -D/- 17-3-1966. 

(A) Constitution of India, Art. 299 (1) 
— A valid concluded contract comes in- 
to existence even on communication of 
acceptance of tender by authority em- 
powered to enter into contract. A for- 
mal agreement between the parties is not 
necessary in the.absence of prescribing 
of manner of entering into contract. AIR 
1963 SC 1685, Followed. (Para 6) 


(B) Contract Act (1872), Section 10— 
Where the authority competent to enter 
into a contract accepts a tender for sup- 
ply of goods by agreeing to purchase the 
goods specified in the tender from the 
tenderer during the contract period a con- 
cluded contract comes into existence. A 
condition in the tender that the authority 
may not purchase any of the specified 


goods is not fatal to the contract. (Case 
law discussed). (Paras 17, 20, 22) 
Cases Referred: Chronological Paras 


(1968) AIR 1968 SC 718 (V 55) = 
(1968) 2 SCR 366, Union of India 
v. Anglo Afghan Agencies 


CO/DO/B416/71/SNV/P 
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(1967) AIR 1967 SC 203 a 54) =. 
(1966) 3 SCR 919, K. P. Chow- 
dry v. State of Madhya Pradesh 7 
(1968) AIR 1966 SC 1724 (V 53) = 
oe 3 SCR 774, Union of India 


Thathiah 
(360) Appeal No. 149 of 1961 and 
S. A. No. 116 of 1966 (Mad) 

1963) AIR 1963 SC 1685 (V 50) = 
1964-3 ae ott Union of India 
v. Rallia R 

(1957) AIR iar Mad 82 (V 44) = 
1956-2 Mad LJ 584, Thathiah v. 
M. and S. M. Railway 15 

(1947) AIR 1947 Mad 366 (V 34) = 
1947-1 Mad LJ 123. Somasundara 
Pillai v. Provincial Govt. of 


Madras 
(1918) 1918-87 LJKB 677 = 82 JP 

157, Percival Ltd. v. London 

County Council Asylums and 

Mental Deficiency Committee 

11, T 19 

(1901) 1901-2 Ch D 799 = 70 LJ C 

862, Metropolitan Electric Aoli a 


t5 
16, 21 


Co. Ltd. v. Ginder 18 
(1901) 1901-1 KB 683 = 70 LJKB 

459, Ford v. Newth i4 
(1900) 1900 AC pe = 69 LJPC 5, 

Queen v. Demer {8 


(1873) 43 LJCP 1 = LR 9 CP 16, 
Great Northern Railway v. Whi- 


_ tham 13, 14 
(1865) 1 QB 173 = 6 B & S 807, 
Churchward v. Queen 17 


King and Partridge, for Petitioners; 
Govt. Pleader, for Respondent. 

ORDER:— Petitioner L. P. Nara- 
yanan. sole proprietor of L. P. K. Murthy 
and Bros., filed S. C. S. No. 729 of 1964 
to recover a sum of Rs. 1583.42, made up 
of Rs. 250 deposited by him as earnest 
money in connection with the tender for 


the supply of livestock ete., Rs. 1294-67, 


being the cost of goats supplied by him 
and Rs. 38-75 as interest. 


2. The facts of this case were not 
disputed even in the trial court and the 
parties did not adduce any oral evidence, 
but merely marked their respective docu- 
ments. The petitioner submitted a ten- 
der for a supply of livestock, cattle food, 
etc., for a period of one year from Ist 
April 1961 and this was accepted by the 
Director of Animal’ Husbandry on 12th 
April 1961 and communicated to the peti- 
tioner on the next day. But even be- 
fore its acceptance, the petitioner supplied 
goats of the value of Rs. 1294-67 on the 
terms of the tender made by him. Sub- 
sequent to his receiving the intimation of 
acceptance, the petitioner withdrew his 
offer to supply goats on the ground of 
some domestic calamity, but the respond- 
dent insisted on the petitioner executing 
the necessary agreement and furnishing 
security deposit and fulfilling the terms of 
the contract to supply goats. The peti« 
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tioner’s plea was that there was no con- 
cluded valid contract and that therefore 
he was entitled to get refund of the se- 
curity deposit and recover the value of 
the goats supplied by him. But the res- 
pondent claimed that the petitioner had 
forfeited the security deposit, that he was 
bound to pay damages for breach of con< 
tract and that therefore he was not en- 
titled to recover any amount. 

3. The trial court accepted the 
ease of the respondent, but decreed the 
suit for damages on the ground that no 
court-fee was paid for the set off claimed 
by the respondent. But on the new trial 
application preferred by both the parties, 
the respondent was given an opportunity 
to pay the court-fee for the set off claim- 
ed by it. in the written statement. Sri K. 
S. Palaniswamy, the then Chief Judge of 
the court of Small Causes, found that 
there was a valid concluded contract and 
in view of his finding that the damages 
claimed by the respondent as set off was 
equal to the value of the goats supplied 
by the petitioner, he dismissed the suit 
with costs and it was affirmed in the new 
trial application preferred by the peti- 
tioner. The petitioner now seeks to re- 
vise the judgment passed on his new 
trial application. 

4, The main question for conside-« 
ration in this civil revision petition is 
whether there is a valid concluded con- 
tract between the parties. The petitioner 
has not executed a regular agreement as 
contemplated in clause 10 of the tender 
and he has also failed to furnish the secu- 
rity deposit. But it is clear from the 
tender made by the petitioner and the 
agreement Ex, D-2 signed by him that it 
is not the intention of the parties that a 
valid contract should come into existence 
only on the petitioner executing a formal 
agreement. Hence if there is otherwise a 
valid concluded contract between the 
parties, the mere absence of a formal 
agreement preceded by the furnishing 
of security by the DeGbonee would not 
in any way affect it. 


5. Article 299 (1) of the Consti- 
tution of India provides that all contracts 
made in the exercise of the executive 
power of a State shall be expressed to be 
made by the Governor of the State and 
all such contracts shall be executed on 
behalf of the Governor by such persons 
and in such manner as he may direct or 
authorise. The Manual of Institute of 
‘Veterinary Preventive Medicine, Ranipet, 
has been approved in G. ©. Mis. No. 1510, 
Agriculture, dated 13-6-1956. Paragraph 
66 of the Manual provides that the Di- 
rector of Animal Husbandry, Madras, is 
empowered to enter, on behalf of the 
Government, into all contracts, agree- 
ments and leases relating to this depart- 
ment. The subsequent paragraph in tha? 
Manual deals with the purchase of stores 
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and. acceptance of tenders. and agzee- 
ments. It is clear from the Manual zhat 
the Superintendent should call for sealed 
tenders, open and scrutinise them, and 
submit his proposals and recommendat.ons 
to the Director of Animal Husbandry for 
acceptance of the tenders. But, by the 
subsequent G. O. Ms. 1886 Food and 
‘Agriculture Department dated 20-6-1357, 
the Deputy Director of Animal Huskan- 
dry was authorised in supersession of all 
the previous orders on the subject to 
execute contracts and other instruments 
‘relating to the Animal Husbandry De- 
partment. In fact, the agreement Ex. D-2 
relating to supply of light wood plenks 
by the petitioner has been executed by 
the Deputy Director of Animal Huskan- 
dry. Till this Government Order was 
passed, the Director of Animal Huskan- 
dry alone was entitled to enter into a 
formal contract. But by reason of the 
Jater Government Order his deputy has 
been authorised to enter into such con- 
tracts, evidently in order to give him 
some relief. 


It is a moot question whether the 
authorisation of a subordinate office: to 
execute a contract ipso facto gives a right 
to the superior officers to do the seme 
act. But the courts below were justijed 
in finding that the Government Order 
did not take away the provisions of the 
Manual regarding the purchase of stcres 
and acceptance of tenders and agtee- 
ments. Even if G. O. No. 1886 Food and 
Agriculture Department dated 20-6-1957 
superseded the earlier G. O. No. 1510, 

Agriculture, dated 13-6-1956, it would 
: only be in respect of the formal execu- 
tion of the document, and not in regard 
to the prior negotiations and conclusior of 
the contract, for which no provision was 
made in the latter Government Orcer. 
If the petitioner had entered into a for- 
mal agreement for the supply of goats, 
it might have been executed by the De- 
puty Director of Animal Husbandry, as 
in the case of Ex. D-2. I do not want to 
express a definite opinion whether zhe 
Director of Animal -Husbandry himeelf 
could not validly execute a formal agr2e- 
ment, when his deputy is empowered to 
do so. It should be noted that under 
the Manual, which has been approved by 
G. O. Ms. 1510 dated 13-6-1956, the Dirac- 
tor of Animal Husbandry alone should 
enter into contracts like the oné in this 
suit and execute formal agreements. Fhe 
subsequent G. O. 1886 dated 20-6-1857 
passed in supersession of all previcus 
orders on the subject empowered the De- 
puty Director of Animal Husbandry to 
enter into such contracts. It could not be 
said that the courts below erred in finding 
that the rights of the Director of Animal 
Husbandry to enter into contracts under 
the prior Government Order had not been 
taken away. 
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6. Art. 299 (1) of the Constitution 

of India, like Section 175 (3) of the Gov- 
ernment of India Act, 1935, does not in 
terms require that a formal document 
executed on behalf of the Government 
and the other contracting party alone is 
effective. In Union of India v. Rallia 
Ram, 1964-3 SCR 164 at p. 173 = (AIR 
11963 SC 1635), it has been held that in the 
absence of any direction by the Governor 
General under Section 175 (3) of the 
Government of India Act, prescribing the 
manner of entering into a contract, a 
valid contract may result from corres- 
pondence iz the requisite conditions are) 
fulfilled. The courts below have rightly 
pointed out that the object of Art. 299 (1) 
of the Constitution of India is that the 
State should not be burdened with liabi- 
lity based on unauthorised contracts. It 
is true that even in the absence of a for- 
mal agreement, the contract concluded 
between the parties must be one satisfy- 
ing the requirements of Art. 299 (1) of 
the Constitution. But, as already pointed 
out, the power of the Director of Animal 
Husbandry to negotiate and enter into 
such contracts by virtue of the prior] 
Government Order has not been taken 
away. It is clear in this case that the 
tender made by the petitioner was accept- 
ed by the Director of Animal Husbandry 
and his acceptance was communicated to 
the petitioner. Hence it could not be 
said that the requirements of Art. 299 (1) 
of the Constitution of India has not been 
complied with. 
OOT The contention of the learned 
Advocate for the petitioner is that, by 
virtue of his tender being accepted, there 
was no concluded contract, but merely 
a standing offer, which could mature into 
a contract as and when orders were plac- 
‘ed, and that the said offer had been 
withdrawn before any ‘such order was 
passed. 


8. The law on the subject is fair- 
ly well settled. The following passage 
from Halsbury’s Laws of England, 3rd 
Edn., Volume 8, p. 70, is relevant for the 
present discussion: 

“An advertisement inviting tenders 
for the supply of goods extending over a 
period of time is not an offer, but an in- 
vitation for offers. A tender for the sup- 
ply of such goods as may be required, no 
quantity being specified, is not an offer 
which may be accepted generally so as 
to form a binding contract, but is a con~ 
tinuing offer, which is accepted from time 
to time whenever an order is given for 
any of the goods specified in the tender. 
An acceptance of such a tender merely 
amounts to an intimation that the offer 
will be considered to remain open during 
the period specified, and that it will be 
accepted from time to time by orders for 
specific quantities, and does not bind 
either party unless and until such orders 
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are given, But a tender may be so word- 
ed as to impose an obligation on-the per- 
son who accepts it to order all the 
goods that he requires for a particular 
business or purpose during the period 
spécified from the person whose tender has 
been accepted, provided it is sufficiently 
specified what the terms of the contract 


are.” 

9. Cheshire and Fifoot in the 
“Law of Contract” 7th Edn. at p. 37, have 
pointed out the difficulty experienced in 
deciding whether an offer has been ac- 
cepted by referring to a-series of illustra- 
tive cases where tender is invited for 
the pericdical supply of goods. The. fol- 
lowing passage in the same page of that 
pook clearly explains the law on. the sub- 
ject:— 

“Suppose that a corporation invites 
tenders for the supply of certain specified 
goods to be delivered over a given period. 
A trader puts in a tender. intimating that 
he is prepared to supply the goods at a 
certain price. The corporation, to use the 
language of the business world, ‘accepts’ 
the tender. What is the legal result of this 
‘acceptance’? There is no doubt, of course, 
that the tender is an offer. The ques- 
tion, however, is whether its ‘acceptance’ 
by the corporation is an acceptance’ in the 
legal sense so as to produce a binding 
contract. This can be answered only by 
examining the languege of the original 
invitation to tender, There are at least 
two possible cases. 

First, the corporation may have staf- 
ed that it will definitely require a speci- 
fied quantity of goods, no more and ‘no 
less, as for instance, where it advertises 
for 1000 tons of coal to be supplied dur- 
ing the period January 1st to December 
Bist. Here the ‘acceptance’ of the tender. 
is an acceptance in the ‘legal sense. and 
it creates an obligation. The trader is 


bound to deliver, the corporation is bound - 


fact that 
and 


to accept, 1000 tons, and the 
delivery is to be by instalments as 
when demanded does 
existence of the obligation. 

Secondly, if the corporation adver-« 
tises that it may require articles of a 
‘specified description upto a maximum 
amount, as for instance, where it invites 
‘tenders for the supply during the coming 
year of coal not exceeding 1000 tons al- 
together, deliveries to be made if and 
when demanded, the effect of the so- 
called ‘acceptance’ of the tender is very 
different. ..The trader has made what is 
called a standing offer. Until revocation 
he stands ready and willing - to deliver 
coal upto 1000 tons at the agreed price 
when the corporation’ from time to time 
demands a precise quantity. The ‘accept- 
tance’ of the tender,-however, does not 
convert the offer into a binding contract, 
for a contract of sale implies that the 
buyer has agreed to accept the foods. In 
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the present case the Corporation has not 
agreed to take 1000 tons, or indeed any 
quantity of coal. It has merely stated 
that it may require supplies upto a maxi~ 
mum limit. In this latter case the stand~ 
ing offer may be revoked at any time 
provided that it has not been accepted in 
the legal sense; and acceptance in the 
legal sense is complete as soon.as a re- 
quisition for a definite quantity of goods 
is made.” 


10. In Chitty on Contracts, 23rd 
Edn. at -p. 53, it is pointed out that the 
effect of acceptance of a tender is a ques- 
tion of construction in each case. The 
author refers to the difficulty in constru~ 
ing a tender to supply, for example, “such 
quantities” (not exceeding a specified 
amount) as you may order and gives the 
following opinion: ` 

“The person to whom such a tender 
is submitted does not incur any liability 
merely by ‘accepting’ it; he only be- 
comes liable when he places an order for 
goods, and he would not, in the absence 
of a stipulation to that effect, be bound 
to place any order at all. The party sub- 


‘mitting the tender can also wihdraw be- 


fore a definite order is placed if the ten- 
der means: ‘I will supply such quantities 
as you may order’. But he will not be 
entitled to withdraw if the tender means 
‘I hereby bind myself to execute any 
orders which you may place, and if 
this promise is supported by some consi- 
deration.” 

1i. In Anson’s ‘Law of Contract’ 
21st Edn.. p. 56, it is pointed out that in 
this class of cases, relating to accept- 
ance of a tender, much turns on the 
forms of invitations, tender and accept- 
ance actually adopted by the parties and 
for that reason the decisions of the courts 
upon them appear sometimes - somewhat 
difficult to reconcile. He has referred to 
the following passage in the judgment of 


Atkin J. in Percival Ltd, v. London 
County Council. Asylums and Mental 
Deficiency Committee, 1918-87, LJKB 


677 at p. 678 in which the legal relations 
which may result from the acceptance of 
a tender are classified:— 

“It is quite common for large bodies 
that require supplies over a year to ask 
for tenders and to obtain them, and it 
sometimes happens that the effect of the 
form of the tender with an acceptance is - 

make a firm contract by which the 
purchasing body undertakes to buy all 
the specified materials from the contrac- 
tor. On the other harid, one knows that 
these tenders are very oiten in a form 
under' which the purchasing body is not 
bound to give the tender any order at 
all; in other words, the contractor offers 
to supply goods at a price. and if the 
purchasing body chooses to give him an 
order for goods during the stipulated time, 
then he is under an obligation to supply 
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the goods in accordance with the orcer; 
but apart from that nobody is bound. 
There is also an intermediate contract 
that can be made in which, although she 
parties are not bound to any specified 
quantity; yet they bind themselves to 
buy and to pay for all the goods that are 
fin fact needed by them. Of course, if 
there is a contract such as that, then 
there is binding contract which will be 
broken if the purchasing body in fact do 
need some of the articles the subject of 
the tender, and do not take them from 
the tenderer.” 

12. The author has pointed out 
that whatever may be precise form of 
the obligation, once a contract has been 
concluded by the acceptance of an offer 
it is no longer open to the offeror to ze- 
voke and withdraw from the transaction. 

' He has referred to the difficulty experi- 
enced.in the case of unilateral contracts. 
He has referred to a judicial example of 
one man offering another £ 100 if he will 
go to York and questions whether he 
can revoke it when the other is half-way 
there. In order to avoid such an iniqJi- 
tous result Sir Frederick Pollock suggests 
that a distinction should be drawn be- 
tween the acceptance of an offer and the 
consideration therefor; the acceptance. is 
complete once the offeree has begun to 
execute the contract; but the considera- 
tion is not furnished until the act has 
been performed. In Friedman’s ‘Contract 
Law in America’ it is pointed out (at p. 
87) that the concept of. mutuality was 
central to the classifical law of contrazts 
that an agreement must be two-sided; 
otherwise it is not bargain, and that it is 
often said that there must be mutual.ty 
of obligation to a contract; both parties 
must be bound or neither is bound. At 
page 89, the learned author has observed, 
as follows: i 

“Taken at their word, the classic doc- 
trines of mutuality and definiteness would 
render unenforceable whole classes of 
contract familiar to twentieth century 
businessman e.g., output contracts, lorg- 
term buying and selling arrangemerts, 
which must leave the price term open. F.e- 
cognition of this fact, and perhaps also the 
publics increasing sensitivity to the 
perils of inflation, explains why judges 
tended: to relax the older views of mutta- 
lity and definiteness in later contrect 
law. By the 1950’s, most jurisdictions 
would freely enforce requirement and 
open-price contracts.” 

13. A reading of thẹ agreemenf 
which should be executed by the con- 
tractor in favour of the department wäll 
leave the impression that it is one sided in 
favour of the department. In fact, 
clause 17 of the agreement gives liberty 
to the department to terminate the agree- 
ment either wholly or in part, on one 
month’s notice and thereupon the agree- 
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ment shall cease and be void and the 
contractor shall not be entitled to any 
compensation in respect of such termina- 
tien. But the following observation of 
Atkin J. in the judgment in 1918-87 LJ 
KB 677 at p. 679 furnishes an answer to 
persons, who enter into ọne sided con- 
tracts with open eyes: : 

“I have no doubt that in a case of 
this kind where a man is asked to tender 
in advance for large quantities, he must 
in the ordinary course expose himself to 
certain liabilities in advance’ and it may 
seem very one-sided -that the contractor 
should be bound on the one side, but that 
the purchasing body should not be bound 
on the other; but the answer is that that 
is the contract the parties chose to make 
and certainly it is not in my experience 
an unusual contract, because Great Nor- 
thern Railway v. Whitham, 1873-43 LJ 
CP 1=LR 9 CP 16, and other cases afford 
instances for the last forty years of this 
kind of contract being entered into by 
business people. No doubt they rely on 
the matter going through in the ordinary 
course very much in the terms of the 
contract. Sometimes it happens they are 
disappointed. That is a business risk, 
which, as it seems to me, a person who 
signs a contract in express language must 
put up with.” 

14, I shall proceed to refer to some 
of the leading decisions on this question 
to find out the principles on which the 
courts have proceeded to decide whether 
on the facts of a particular case there was 
only a standing offer, or a concluded con- 
tract for:supply of goods. In Great Nor- 


.thern Railway Co. v. Witham, (1873) LR 


9 CP 16 the plaintiffs advertised for ten- 
ders for the supply of stores for a period 
of twelve months. The defendant sent 4 
tender to supply the stores required for 
the period, at certain fixed prices, in such 
quantities as the company’s store-keeper 
might order from time to time and plain- 
tiffs accepted his tender. The defendant 
refused to deliver the goods ordered by 
the plaintiffs and the objection to the 
plaintiffs’ claim was that the contract 
was unilateral. This contention was re- 
jected and it was pointed out that it would 
be wrong to countenance the notion that a 
man who tenders for the supply of goods 
in this way is not bound to deliver them 
when an order is given. The judgment 
did not decide the question whether the 
defendant might have absolved himself 
from the further performance of the con- 
tract giving notice. 

` This question, however, arose in 
Gloucester Municipal Election Petition, 
Ford v. Newth, 1901-1 KB 683. The res- 
pondent Newth in that case, in answer to 
an advertisement, had offered to supply 
to the Municipal Council for twelve 
months certain goods at specified prices 
and the offer was accepted. Afterwards 
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he applied to a committee of the council 
to be released from the date. He was 
then nominated for standing as a candi- 
date for the Municipal Council. After 
his nomination the council approved the 
resolution of the committee relating him. 
His election was challenged on the 
ground that on the date of his nomination 
he had an interest in the contract with 
the council. If respondent Newth had a 
contract with the council, there could be 
no doubt that he was disqualified. But 
it was argued that there was no contract, 
But only a promise to supply goods at 
certain prices when he was called upon 
to do so and that the council was not 
under any obligation. It was held in 
that case that there was an obligation to 
order from the respondent such of the 
goods included in his tender as the coun- 
cil might require during the period of 
twelve months and the council would not 
be justified in treating the respondent’s 
tender as a mere price list and ordering 
the goods which they required from any 
one whom they might choose. It was 
therefore held that there was a subsisting 
contract on the date of nomination of the 
respondent and not a mere standing offer. 


15. In Thathian v. M. and S. M. 
Railway, 1956-2 Mad LJ 584 = (AIR 
1957 Mad 82), the plaintiff submitted a 
tender in the prescribed form offering to 
supply 14000 imperial maunds of cane 
jaggery to the railway grainshops, dur- 
ing the months of February and March 
1948, at the rate of Rs. 11-4-0 per maund, 
and this was accepted by the M. and S. 
M. Railway, which then placed an order 
for the supply of tke entire quantity in 
four instalments. Subsequently, the De- 
puty General Manager purported to can- 
cel the contract by virtue of a clause in 
the contract reserving such a right. 
Ramaswami Gounder J., who tried the 
suit on the original side, held that the 
clause in question was valid and enforce- 
able and dismissed the suit. But a Bench 
of this court. on appeal held that such a 
clause was to be rejected as unenforceable 
and remanded the suit for deciding the 
issue relating to damages. The Railway 
took up the matter to the Supreme Court 
in appeal and the judgment is reported in 
Union of India v. M. Thathiah, AIR 1966 
SC 1724. The Supreme Court did not go 
into the validity of the clause reserving 
a right to the railway to cancel the con- 
tract in view of the fact that the railway 
had placed a formal order on 18-2-1948 
for the supply of goods. It was held 
by the Supreme Court that the contract 
in question fell under the second type re- 
ferred to in the “Law of Contract”, by 
Cheshire and Fifoot, 5th Edn. In this 
view, the tender and acceptance would 
amount only to a standing offer which 
would be revoked at any time before a 
formal order was placed for specified 
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goods. But in paragraph 17 of the judg- 
ment, the Supreme Court observed that 
the acceptance of the respondent’s tender 
by the Deputy General Manager might 
even amount to a contract in the strict 
sense of the term, but did not proceed to 
consider in that sense, in view of the pro- 
visions contained in paragraphs 8 and 9 
of the tender requiring a deposit of secu- 
rity and the placing of the formal order. 


16. In App. No. 149 of 1961 and O. 
S. A. 116 of 1966 (Mad) on the file of this 
court, a Bench had to consider a similar 
case like the present one, in which one 
Manickam Chettiar gave a tender for the 
supply of articles of diet required for the 
City Hospitals, but had failed to enter 
into a formal stamped agreement, as in 
this case. Manickam Chettiar filed a suit 
in the City Civil Court for the return of 
the earnest money and for the value of 
the goods supplied by him. The suit was 
resisted by the Government on the ground 
that there was a breach of contract. The 
suit was dismissed by the City ` Civil 
Judge. The Government filed a suit on 
the original side of this court for recovery. 
of damages. Kunhamed Kutti J. dis- 
missed the suit on the ground that it was 
a case of a standing offer where the con- 
tract could come into existence as and 
when the Government indented with the 
contractor for the supply of any particu- 
lar item undertaken to be supplied by 
him. The appeal preferred by the con- 
tractor Manickam Chettiar against the 
decision of the City Civil Court and the 
appeal preferred by the State against the 
decision of Kunhamed Kutti J. on the 
original side, were heard together by a 
Bench of this court. The Bench held that 
it was not a case of a mere standing offer, 
as held by Kunhemed Kutti J. that, in 
spite of the non-execution of a regular 
stamped agreement, there was a conclud- 
ed enforceable contract between the par- 
ties and that the contractor Manickam 
A had committed a breach of con- 
ract. ° ` 


17. Mr. V. Thyagarajan distingui- 
shing the above case on the ground that 
there was a clause in the tender in that 
case that the Government could not 
purchase any of the items from any one 
else during the period of the contract 
and that there was no such clause in the 
tender made by the petitioner in the pre- 
sent case. He referred to clause 11 of the 
tender of the petitioner, that the Depart- 
ment reserved to itself the right to dis- 
pense with the purchase of any or some of 
the items in the schedule if found neces- 
sary in the interest of the Government of 
Madras. In cases of this kind, the de- 
partment is not entitled to ignore the 
contract and place an order with a third 
party in violation of the contract. Even 
from the terms of the tender it is pos- 
sible to infer an implied term that in 
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respect of ifs requirements, the depart- 
ment should place the order for goods 
with the petitioner so long as the goods 
are mentioned in the tender. 


In K. P. Chowdry v. State of Ma- 
dhya Pradesh, AIR 1967 SC 203 it was 
held, that, in view of Art. 299 (1) of the 
Constitution, there can be no implied 
contract between the Government and 
any other person, the reason being that 
if such an implied contract were allow=d, 
that would in effect make Art. 299 (1) 
useless, for then a person who had a ccn- 
tract with the Government which was 
not executed at all in the manner pro- 
vided in Art. 299 (1) could get away by 
saying that an implied contract may be 
inferred by the facts and circumstances 
„of a particular case. But this would not 
prevent a person from showing that ir a 
concluded contract which is not hit by 
Art. 299 (1) of the Constitution, there is 
an implied term in respect of a particu- 
Jar matter. In Union of India v. Anglo 
Afghan Agencies, AIR 1968 SC 718 it was 
held that even though the case did rot 
fall within the terms of Section 115 of the 
Evidence Act, it was still open to a party 
who had acted on a representation made 
by the Government to claim that the 
Government shall be bound to carry 
out the promise made by it, even thouzh 
the promise was not recorded in the form 
of a formal contract as required by Ari- 
cle 299 of the Constitution. In Church- 
ward v. Queen, 1865-1 QB 173 at p. 195, 
Cockburn, C. J., has stated the sound 
and safe rule of construction with regard 
to implied covenants and agreemerts 
which are not expressed in the contract. 
He has referred to several illustrations to 
show the occasions on which the Corrt 
may imply, although the contract may se 
. silent corresponding and correlating obi- 
gations on the part of the other party in 
whose favour alone the contract may aJ- 
pear to be drawn up, but he has struck a 
note of caution that great care must be 
taken that the courts “do not make the 
contract speak where it was intentionally 
silent; and, above all, that they do not 
make it speak entirely contrary to whet, 
as may be gathered from the whole terms 
and tenor of the contract, was the inten- 
tion of the parties.” 

18. In Metropolitan Electric Sup- 
ply Co. Ltd. v. Ginder, 1901-2 Ch D 
799 the defendant had agreed to take the 
whole of the electric energy required fer 
his premises from the plaintiff at a parti- 
cular rate. But there was no covenant 
by the company to supply, nor by the de- 
fendant to take any energy. It is ob- 
served in that decision that the whole 
essence of the contract is that which is 
not expressed in words, but which by im 
plication is really the only thing existing, 
a contract that he will not take from 
somebody else the electric .energy rex 
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quired by him. In ‘The Queen v. De- 
mers, 1900 AC 103 the respondent con- 
tracted with the Government to execute 
for a term of years the printing and 
binding of certain public documents at 
stipulated prices, but the Government 
did not expressly contract to give to the 
respondent all or any of the said work. 
It was held that there was nothing in the 
contract binding the Government to give 
to the resporident all or any of the print- 
ing work referred to in the contract. 
There could be no objection to this part 
of the decision, but it proceeded to state 
that there was nothing in it to prevent 
the Government from giving the work to 
any other printer. Evidently this part 
of the decision proceeded on the terms on 
the contract in that case. There could 
be no difficulty to infer from the terms 
of the tender in the present case that 
there was an implied agreement between 
the parties that in respect of the goods 
to be supplied by the petitioner, the res- 
pondent should place an order with him 
for its requirements. 


19. Clause 11 of the tender only 
refers to the right of the respondent not 
to place any order for goods which were 
not required. Even in the decision in 
1918-87 LJ KB 677, it is pointed out that 
the London County Council Committees 
have asked for tenders, they have got 
tenders and they have made it plain that 
they are under an obligation to order 
any of the goods, and that the tenderer, 
on the other hand, is under an obligation 
to deliver the goods specified in his ten- 
der, as and when he gets orders for them. 
At page 679 of the decision, Atkin J. has ` 
pointed out thus:— 


“One has to remember that this is an 
important public body, managing these 
asylums in the interests of the patients 
and in the interests of the public at large, 
and the rate-payers in the district; and 
having regard to their most important 
and responsible duties, it appears to be 
plain that the only persons who can be 
judges as to whether particular provisions 
are or are not needed at the asylums 
must be the body itself; and, therefore, it 
in fact they do not choose to order eggs 
for the patients or to order rabbits for 
the patients, or to order butter for the 
patients, and choose to substitute some- 
thing else that is not butter, in the case of 
butter, or is not rabbit in the case of rab- 
bits, or is not eggs in the case, of eggs, 
then that shows that those articles are 
not needed for the asylums and therefore 
it appears to me that from that point of 
view there would be no breach of con 
tract in this case.” 


: 20. Hence if clause 11 of the ten- 
der in the present case is interpreted in 
the light of the above observations of 
Atkin J., there could be no difficulty in 
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upholding that clause. Reading the ten- 
der as a whole, there can be no doubt 
that the respondent has agreed to indent 
all its requirements from the petitioner 
in respect of the goods agreed to be sup- 
plied by him. 

21. Further it is clear from cl. 10 
of the tender that the petitioner has 
agreed to execute a draft agreement. The 
draft agreement is similar to the one exe- 
cuted by him, viz.. Ex. D-2 in respect of 
the supply of Planks. Clause 3 of that 
agreement specifically provides that dur- 
ing the period of the contract, the pur- 
chaser, namely, the respondent’ herein, 
agrees not to buy any of the goods under- 
taken to be supplied by the contractor, 
or any part of the same, from any other 
person. In fact, there is the finding of the 
courts below that during the period of 
the contract the respondent was bound 
to place orders only with the petitioner 
in respect of all its needs in respect of 
the goods for which the petitioner’s ten- 
der was accepted. It could not therefore 
be said that there was no mutuality - on 
this ground. Thus the ground on which 
Sri V. Thyagarajan attempted to distin- 
guish the Bench decision in App. No. 149 
of 1961 and ©. S. A. No. 116 of 1966 
(Mad) on the file of this court, fails. 


22. Sri G. Ramaswami referred to 
the terms on which the tender was called 
for and urged that there was a concluded 
contract. even when the respondent made 
the tender and signed the agreement af 
the end of the tender. This contention 
was negatived by the trial court on the 
strength of the decision in Somasundara 
' Pillai v. Provincial Govt. of Madras, 
1947-1 Mad LJ 123 = (AIR 1947 Mad 
366). But that decision proceeded on the 
terms of the sale notification and that 
documents in that case. In the present 
case, the petitioner has agreed in his ten- 
der to have his earnest money confiscated 
and make good the joss on account of his 
re-tender or local purchase, in case of 
his failure to undertake the contract. In 
fact, clause 14 of the tender makes it 
obligatory on the part of every tenderer 
not to withdraw the tender before the 
expiry of 12 weeks. But, as pointed out 
by the learned Advocate for the -peti- 
tioner, clause 15 reserves a right to the 
respondent to reject any or all the ten- 
ders without assigning any reasons. 
Hence the mere fact that the petitioner 
sent the tender cannot lead to the infer- 
ence that there was any concluded con- 
tract at that stage. But once the tender 
has been accepted, there is clearly a con- 
cluded contract. 

23. The decision of-the courts be- 
Jow that there was a concluded valid 
contract between the parties is correct. 
It is clear from the ‘judgments of the 
courts below that the parties agreed that 
the loss incurred by the respondent by 
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reason of the breach of the contract was 
Rs. 1294-67, which is equivalent to the 
amount claimed by the petitioner for the 
supply of goods, Once it is found that 
the petitioner committed a breach of 
contract, he is not entitled to claim re- 
fund of the earnest money of Rs. 250. 
In fact. the petitioner has conceded in his 
letter, Ex. P-16, that the earnest money 
was liable to be forfeited and merely re- 
quested the Superintendent, Institute of 
Veterinary Preventive Medicines, to re- 
consider the position of his liability in 
respect of the purchase, which the Super- 
intendent said he would make from other 
persons at the petitioner’s risk. 
24, The decree and judgment in 
N. T. A. No. 304 of 1965, on the file of 
the Small Cause Court, Madras, are cor- 
rect, There is no ground to interfere in 
revision. The civil revision petition is 
dismissed with costs. 
Revision dismissed. 
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S. Gopalaratnam and others, Peti- 
fioners v. The Authorised Officer, Thanja- 
vur, Respondent. 

Civil .Revn. Petns. Nos. 2293 and 
2294 of 1965 and 579 of 1966, D/- 29-1- 
1971 against order of Land Tribunal 
(Sub. J.), Thanjavur in C. M: A. No. 46 
etc. of 1966. 


Tenancy Laws — Madras Land Re- 
forms (Fixation of Ceiling on Land) Act 
(58 of 1961), Section 22 — A transfer of 
immovable property made by the exe- 
cutor of a will in pursuance of’ an agree- 
ment to sell executed by the testator 
cannot be said to be one defeating the 
provisions of the Act, AIR 1935 Mad 193 
& AIR 1935 Mad 872 & AIR 1956 SC 35, 


-Relied on. 


Especially when the testator held 
Jands well within the ceiling limits, the 
intention to defeat the provisions of the 
Act could not be attributed to her. Even 
assuming that the intention of the testator 
in executing the agreement was that the 
holding of her relatives should not ex- 
ceed the ceiling limits after her death 
due to inheritance or bequest, such inten- 
tion could not be said to defeat the pro- 
visions of the Act. (Paras 4, 5) 
Cases: Referred: Chronological Paras 
(1956) ATR 1956 SC 35 (V 43) = 

1955-2 SCR 842, Member, Board . 

of Revenue v. A. P. Benthall 3 
(1935) ATR 1935 Mad 193 (V 22) = 

68 Mad LJ 67, sy OCTATARDAVAYYA 

v. Kamala Dev: 3 
(1935) AIR 1935 ‘Maid 872 (V 22) = 

69 Mad LJ 678, Veerappa Thevar 
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V. K. Thiruvenkatachari for >. M. 
Venugopalan, A. Sathar Sayeed ani A. 
Ramanathan, for Petitioners; C. Krishnan 
for Asst. Govt. Pleader, for Respondent. 


ORDER :— This revision has been 
preferred against the order of the Land 
Tribunal in C. M. A. 50 of 1965 which 
was disposed of by its common judgment 
dated 27-9-1965. The petitioner herein 
is a purchaser of certain lands of an ex= 
tent of 11.52 acres from ‘one Gcpala-~ 
ratnam who is.an executor appcinted 
under the Will of his mother, Janaki 
Ammal dated 1-11-1959, by a sale deed 
dated 5-10-1961. Though the above lands 
had been bequeathed to one Lalithammal, 
under the said Will, the testator the said 
Janaki Ammal had, even during her life- 
time, entered into an agreement to sell 
the lands to the petitioner herein. But 
before completing the sales as pec the 
said agreement, she died. After her 
death the executor appointed unde: her 
will executed the sale deed in favour of 
the petitioner on 5-10-1961 as pez the 
agreement of sale entered into by tke de- 
ceased testator even during her lifetime. 
The said sale was held to be void wnder 
Section 22 of Madras Act 58 of 19€1 by 
the Authorised Officer as defeating the 
provisions of the Act. The Land Tribu- 
nal also upheld the said order of the Au~ 
thorised Officer. 


C D In this revision, Mr. V. K. 
Thiruvenkatachari, learned counsel for 
the petitioner, contends that though the 
transactions took place after the dace. of 
the commencement of Madras Act 58 of 
1961, and before the notified date. the 
transactions cannot be held to be vod as 
the testator had not intended to d=2feat 
the provisions of the Act in entering into 
the agreement of sale, as she had kands 
less than the ceiling limits. It is also con- 
tended that the executor who executed 
the sale in pursuance of the agreement of 
sale entered into by the testator had no 
beneficial interest in the properties left 
by the testator, that he is bound to carry 
out the directions of the testator and ful- 
fil her obligations, and that in executing 
the sale deed the executor had not ected 
on behalf of Lalithammal, the legatee 
under the will nor on his own behalf. It 
fs also pointed out that neither the 2xe~ 
cutor nor the legatee came to own lands 
on the death of the testator and that the 
transfer made by the executor was done 
by him only to carry out the obligations 
incurred by the testator before her death. 


3. Reference has been made to the 
decision in Veeraraghavayya v. Kanala 
Devi, AIR 1935 Mad 193, where Venkata- 
subba Rao J. held that a purchase made 
subsequent to the attachment but in pur- 
suance of an agreement to sell entered 
into prior to the attachment prevails cver 
the attachment. The reasoning given. by 
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- attachment of properties in 
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the learned Judge for that view is that a 
purchaser under a contract of sale of 
land is entitled to the benefit of an obli- 
gation arising out of the contract, which 
is a well defined right, which though not 
amounting to an interest in immoveable 
property is annexed, in the words of Sec- 
tion 40 of the Transfer of Property Act 
and Section 91 of the Trusts Act, to the 
ownership of such property, and that not- 
withstanding Section 54 of the Transfer 
of Property Act, which says that a con- 
tract of sale does not create an interest 
in land, by virtue of Section 40 of the 
Transfer of Property Act, and Section 91 . 
of the Trusts Act a contract of sale 

creates an obligation of a fiduciary charac- 
ter and is in the nature of a trust. Refer- 
ence was also made to the decision of a 
Division Bench of this court in Veerappa 
Thevar v. Venkatarama Aiyar, AIR 1935 
Mad 872 which also dealt with a case of 
A respect of 
which there was an earlier agreement to 
sell, and the Bench had agreed with the 


- view of Venkatasubba Rao J. in the ear- 


lier case and expressed the view that an 
agreement to sell created an obligation to 
convey the property and the later at- 
tachment will not override the convey- 
ance made later in performance of that 
obligation, and that the attachment in 
such cases will hold good only in respect 
of such right as the vendor had in the pro- 
perty at the time of attachment, that is, 
a right to recover the unpaid balance of 
the purchase money, if any. Reliance 
was also placed on the decision of the 
Supreme Court in Member, Board of Re- 
venue v. A. P. Benthall, AIR 1956 SC 35 
wherein it has been expressed that an 
executor or an administrator represents 
pa Sa ra the ee ee persona 
is deemed to continue in him for purpose 
of administration. ey 


4, Basing himself on the above 
decisions the learned counsel for the peti- 
tioner contends that the said Gopalarat- 
nam while acting as an executor repre- 
sents the estate of the testator whose 
persona is deemed to continue in him for 
the purpose of administration, that he has 
not executed the sales either on his own 
behalf or on behalf of the legatee, and 
that as such his transfers as executor in 
pursuance of the agreements of sale exe- 
cuted by the testator cannot be brought 
under Section 22 on the basis that the 
executor has effected the transfer on þe- 
half of the legatee. Williams on Execu- 
tors and Administrators 14th Edn. at 
page 720, paragraph 1109 has stated: 

“A binding contract for the sale of 
the property entered into after the date of 
the Will, but not completed until after 
the testator’s death has the like effect to 
a sale.in bringing about an ademption. 
If a testator having specifically bequeath- 
ed property by. his will, then creates an 
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option to purchase the property, the exer- 
cise of the option after the testator’s 
death adeems the legacy.” . 


In my view this is the true statement of. 


the law. When the testator in this case 
had created an option to purchase tha 
property in favour of third parties sub-« 
sequent to the execution of the Will, and 
when the option has been exercised by the 
purchasers, after the testator’s death, the 
legacy in favour of the executor’s wife 
is adeemed. Chapter 16 of the Indian 
Succession Act deals with ademption of 
legacies and Section 152 states that the 
legacy is said to have been adeemed if it 
cannot take effect by reason of the sub- 
ject-matter having been withdrawn from 
the operation of the will. In this case the 
testator has entered into a binding con< 
tract agreement with the purchaser for 
the sale of the property thus creating an 
obligation in their favour which was in 
the nature of a trust. Williams on Exe- 
cutors and Administrators, 14th Edn. at 
page 264 has again stated as follows: 


“The interest which an executor or 
administrator has in the property of the 
deceased is very different from the ab- 
solute and ordinary interest which every 
one has in his own property; for an exe< 
cutor or administrator has his estate ag 
such in auter droit namely, as the minis- 
ie s dispenser of the property of the 

ead. : 


It, therefore, seems fo be clear that so far 
as the legacy in favour of the executor’s 
wife is concerned, it stands adeemed and 
so far as the executor is concerned, he 
has no beneficial interest in the proper-~ 
ties as only a legal estate that vests in 
him. Hence, on a due consideration of 
the matter I feel that the transfer made 
by the executor in pursuance of the 
agreement to sell executed by the testa- 
will not be hit by. Section 22 of the 
ct. 


5. Further, the ‘testator cannof 
[pave intended to defeat the provisions of 
the Act by entering into agreements of 
sale, for she held lands well within the 
ceiling limit and it is not possible to im= 
pute an intention on her part to defeat 
the provisions of the Act. It may be that 
she intended to sell away the properties, 
-linstead of leaving it to her son or to her 
daughter-in-law so that their holding ex- 
ceeds the ceiling limit either by inherit- 
ance or bequest from her. But such an 
intention on the part of the testator can« 
not be said to defeat the provisions of the 
Act under Section 22. I therefore hold 
that the alienations made by the execu 
tor in this case cannot be said to be void, 
I therefore set aside the orders of the 
authorities below and allow the civil 
revision petition. No costs. 

i C. R. P. Nos. 2293 and 2294 of 
1965 — In view of the above decision in 
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C. R. P. No. 579 of 1966 these civil reyi- 
sions are also allowed. There. will be no 
order as to costs. 


Revision allowed, 
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A. Sengayan Chettiar, Petitioner 
gi bs Zone padu by the PAE 
ovt. Foo epartment, ( 
another, Respondents, eee 
Writ Petn, No. 2079 i - t0- 
Paget 79 of 1970, D/- 10 
i (A) Rice Milling Industries (Re a= 
tions) Act (1958), Section 5 (4) > ied 
granting permit to establish a new rice 
mill, Licensing Authority has to assess 
the possibility of securing paddy either 
by import from the neighbouring villages 
or from production of the same in the 

vicinity. AIR 1971 Mad 245, Rel. on, 
ny (Para 3) 
i Panchayat area by itself or a three 
mile radius from the point at which the 
mill is to be installed cannot be adopt- 
ed as the locality for purpose of consi- 
dering the adequacy or availability of 
paddy. (Paras 3, 4, 6) 
(B) Constitution of India, Article 226 
— High Court will not ordinarily inter- 
fere with the grant of permit for a new 
rice mill if the process adopted by the 
quasi judicial authority is fair and reas 


sonable and based on materials which 
are available. (Para 5) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 Mad 245 (V 58) = 

W. A. Nos, 443 of 1968 and 196, 

307, 309 and 387 of 1969, Sundara- 
_, lingam v. State of Madras T 
(1969) W. P. No. 633 of 1969 (Mad) th 
(1968) W. P. No. 4464 of 1968 (Mad) 2 


K. Doraiswami, for Petitioner; T, 
Sathiadev Asst. Govt, Pleader and’ i 
WVedapuri, for Respondents. 

_ ORDER:— This writ petition can 
be disposed of on a very short ground. 
The petitioner is an existing rice mill 
owner called Ramasekar Rice Mill at 
Pillathurai ‚village, Musiri Taluk, Thi- 
ruchi district. This Revenue village is 
included in Thathaiyankarpet Panchayat 
area. According to him there are three 
rice mills having a total hulling capacity. 
of 37500 bags of paddy per year. The 
case of the petitioner is that he has in- 
vested more than Rs. 50,000/- over the 
construction of his mill and in view of 
the fact that there are 7 rice mills in 
the vicinity, the paddy available to his 
own mill for hulling purposes is highly 
insufficient. While this is the state of 
affairs, it is stated, that the third res. 
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pondent applied to the first. respondent 
through the second respondent for the 
grant of a permit to establish a new rice 
mill at Arachi village which is, it is 
stated, within one mile from the əxist- 
ing mill of the petitioner. The petitioner 
objected to the grant. He also brought 
to the notice of the authorities thas the 
available paddy is insufficient and the 
grant instead of benefiting any one 
would cause prejudice both commer- 
cially and otherwise to the existing rice 
mill owners. It transpires, however, 
that the first respondent granted the 
permit to the third respondent and it is 
stated that while the grant was made 
the first respondent took into considera- 
tion the Panchayat area as the locality 
as according to the first respondent each 
and every panchayat is a locality within 
the meaning of Section 5 (4) of the Rice 
Milling Industries (Regulations) Act 
1958. It is categorically conceded that 
at the time when the proposals were 
submitted to the first respondent and 
equally at the time when the grant was 
made, the Panchayat as a locality was 
only taken into consideration for the 
purpose of considering the merits or de- 
merits of the grant in question. It was 
also found that taking into considera: 
tion the Panchayat area as the locelity, 
the third respondent was given the per- 
The learned counsel for the peti- 
tioner invited my attention to a deci: 
sion of a Division Bench of this court 
to which the learned Chief Justice was 
a party in W. A. Nos, 443 of 1968 and 
1196, 307, 309 and 387 of 1969, (repcrted 
in AIR 1971 Mad 245). On a reading 
of the judgment of the Division Bench, 
it appears to me to be clear that their 
Lordships were of the view that the 
Panchayat area as such cannot be treat- 
ed as a locality within the meaning of 
Section 5 (4) of the Act, as the Ac- it- 
‘ self has avoided defining the word bca- 
lity. In my view, such a definition was 
avoided because to iron jacket the word 
by statutory definition would mak: it 
impossible sometime to propagate the 
objects of the legislation. For instance, 
if it becomes necessary that the paddy 
which might come into the Panchayat 
area has to be taken into consideratior for 
purposes of the grant of a permit to 
erect a rice mill and if the locality has 
to be interpreted as a Panchayat area, 
then notwithstanding the fact that publie 
interest requires erection of a mill and 
the need of. the locality could be -net 
only by the grant, it cannot be made by 
the authorities for the simple reason 
that the yardstick for the grant is a 
Panchayat area. Even so, “the rule of 
three miles”. The Board of Revenue 
once thought that an area of three miles 
from the spot where the mill is prcpo- 
sed to be located as the crow flies might 
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be taken into consideration as an equa- 
tion for locality within the meaning of 
the Act. Yet again this will lead to un- 
necessary conscription of the area of 
operation when the legislature never 
meant that such is its intendment when 
they used the word locality in the con- 
text of Section 5 (4) of the Act. As a 
matter of fact, the learned Judges while 
disposing of the writ appeal rightly ob- 
served that the import of paddy from 
the neighbouring villages or localities 
can also be taken into consideration at 
a time when they are posed with the 
problem of a grant of a permit in a 
particular locality. This is obviously to 
further the objects of the Act. If the 
three mile rule or the Panchayat area 
were to be the yardstick or bed rock 
for the purpose of appreciating the 
merits for the grant of a permit, then its 
use would be reading between the lines 
of Section 5 (4) and in my view would 
be not to further the objects for which 
the very legislation was introduced. I 
am unable to agree with Alagiriswami, 
J. when he expressed the view in W. P, 
No. 633 of 1969 (Mad) that the court in 
appeal in the above case held that a 
Panchayat area cannot.be taken as the 
basis for granting permits for establish- 
ment of new rice mills but only an area 
within three miles radius. (With great 
respect to the learned Judge, this does 
not appear to be the ratio of the Divi- 
sion Bench. The learned Government 
Pleader as well as the learned counsel 
for the petitioner took me through vari- 
ous passages which I shall presently 
refer to confirm my view. In an ela- 
borate judgment, the learned Chief Jus- 
tice speaking for the Bench while up- 
holding the validity of the Act, observed 
as follows:— 


_ “The investigation to be made will 
have a two-fold purpose (1) to ascertain 
particulars which show that grant of 
permit is necessary to ensure adequate 
supply of rice; and (2) to gather facts 
relating to the consideration to which 
regard must be had under Section 3 (4) 
and Rule 3 (2). 


Rice supply may be adequate in a loca- 
lity which may be hand-pound quality 
entirely. No permit for a new rice mill 
can in that case normally be granted. 
Even so, if necessity to ensure adequate 
supply of rice elsewhere is found and 
there is enough paddy available in the 
locality to go round for a new or an 
additional rice mill there, a permit there- 
fore may well be granted. If, on the 
other hand, although such necessity 
exists there is no paddy available in X 
locality, for which a permit is applied 
for, but available from a neighbouring 
locality Y from which it could conve- 
niently for purposes of milling, be trans- 
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ported to X locality which has power for 
running a rice mill unlike at Y there is 
nothing in Section 5 or the rules which 
forbids grant of permit for establish- 
ment of a rice mill at X, But we do not 
think that this simply means that if the 
paddy available in the locality is just 
sufficient, or insufficient to keep going 
the existing rice mills in the locality, 
that by itself must be decisive against 
grant of further permits. The number 


of rice mills and the availability of paddy. 


in a locality have a bearing on produc- 
tive capacity in the context of necessity 
for ensuring adequate supply of rice not 
necessarily in such locality. If therefore 
after giving due regard to the fact that 
paddy is available in a locality is just 
sufficient to go round the existing mills, 
a permit is granted on the view that it 
is necessary to do so in order to secure 
adequate supply of rice, we do not think 
that such a grant is liable to be quashed 
Just as availability as we 
said is not the same as sufficiency of 
paddy, availability is’ not necessarily 
ete to paddy produced in the loca- 
ity. 


2. The two-fold object of the Act 
is to encourage hand pounding industry 
and provide employment for rural 
population and at the same time to see 
that requisite facilities for conversion of 
paddy into rice are not curtailed. Their 
Lordships went on to agree with Sada- 
sivam, J. in W. P. No, 4464 of 1968 


(Mad) that the Panchayat area by itself . 


cannot be adopted as the locality for 
purposes of considering the adequacy or 
availability of paddy. In the course of 
their judgment, the learned Judges would 
say that the expenditure incurred by an 
applicant by itself will not be a relevant 
ground to the grant of a permit, 


‘3. Thus, the view of the learned 
Judges in the above writ appeal is clear 
and clinching that the yardstick of loca- 
lity cannot be judged by the measure of 
a Panchayat or a three mile radius, from 
the point at which the mill is to be in- 
stalled. The considered view. appears to 
me that if there is a possibility of secur- 
ing paddy either by import of the same 
from the neighbourhood or from the pos- 
sible or anticipated production of the 
same in the vicinity, then such facilities 
now available or fairly to be computed 
ought also to be taken into consideration 
by the authorities while considering the 
application for a grant. In the instant 
case, it is admitted that the licensing 
authority took into consideration only 
the Panchayat area for the purpose of 
granting the permit in favour of the 
third respondent. This is against the 
_|ratio of the above decision of the Divi- 
sion Bench, 
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4 On an overall consideration of 
the ratio of the Full Bench (Sic) it ap- 


pears to me that it is for the 
‘licensing authority as a  quasi-judi- 
cial body to take into considera- 
tion such material which ought to 


reasonably enter into the computation 
and ultimately after assessing the adequacy 
of paddy in the area and the availability 
of the same in the neighbourhood grant 
the same to a deserving person after 
giving a fair opportunity to all persons 
concerned and by rendering a fair and 
impartial ‘judgment. This, the learned 
Chief Justice would state in the follow- 
ing terms: 


“Weighing the circumstances is an 
appellate function, and what the court 
under Article 226 is concerned with, is 
not to approach the matter as an appel- 
late court but to scrutinise to see whe- 
ther relevant circumstances have been 
ignored or irrelevant matters have in- 
fluenced -the grant, or refusal of the 
licence and whether the power has been 


‘exercised in a given case arbitrarily or 


mala fide”. 


5. Ultimately their Lordships 
would say if the licensing authority has 
applied its mind fairly and reasonably 
to the number of rice mills operating in 
the locality and the availability of paddy 
in the locality along with other circum- 
stances if any mentioned in Section 5 (4) 
and R. 3 (2) and brought out by the in- 
vestigation and decides to grant a per- 
mit it does not call for quashing on the 
ground that the paddy is iust sufficient 
or insufficient for the existing rice mills. 
In conclusion, each case has to be de- 
cided on its own merits and this court 
will not ordinarily interfere with the 
grant if the process adopted by the 
quasi-judicial authority is fair and rea- 
sonable and the materials scrutinised by 
them were available and not imaginary, 


6. In the light of the above deci- 
sion and on my own observations the 
writ petitioner is: entitled to succeed on 
the main ground that the formula adopt- 
ed by the licensing authority in the mat- 
ter of the grant in question is violative 
of the ratio in the above writ appeal. 
Admittedly, the Panchayat 
taken into consideration to assess the 
availability as well as the adequacy of 
paddy. This is wrong. Under these 
circumstances the rule nisi is made ab- 
solute, and the writ petition is allowed, 
but there will be no order as to costs. 


Petition allowed. 


[beatin 


area Wwas| - 


-1971 


AIR 1971 MADRAS 405 (V 58 C 83) 
VENKATARAMAN AND KRISHNA- 
SWAMY REDDY, JJ. 

Pichai, Appellant v. The Comis- 
sioner for Hindu ` Religious and Cheri- 
table Endowments (Administration Dept.) 
Madras and others, Respondents. 


Appeal No. 769 of 1963, D/- 29-7-1870 < 


against decree of sub-J., Madurai in O. 
S. No. 31 of 1961. - 

(A) Madras Hindu Religious Endcw- 
ments Act (22 of 1959), Section 6 (20) — 
The definition of temple is wide enough 
to include any place of public religicus 
worship irrespective of installation of 
idols or a building or a tower or stupi. 
Presence of idols is not an essential re- 
quisite of temple. The only conditicns 
are that it must be dedicated to, or <or 
the benefit of, Hindu community or a 
section thereof or used by it as of right. 

(Paras 12, 13) 

(B) Madras Hindu Religious Endcw- 
ments Act (22 of 1959), Section 6 (20) — 
The installation and consecration of 
idols with ceremonies like pran-pratishta 
etc. prescribed by Hindu shastras in case 
of idols of God is not a sine qua ron 
for public religious worship — Nor is it 
a legal requisite of a temple within S2c- 
tion 6 (20) — (X-Ref.:— S. 6 (17) (18) 


— (X-Ref: — Section 64) — (X-Ref:: 
Hindu Law — Religious endowmert). 
(Case law discussed). (Para 14) 


The performance of ceremonies such 
as prana-pratishta, Kumbabhishekam eze., 
are not essential for the installation of 
the images of saints or nalvar idols and 
if such idols had been worshipped by the 
public as of right without let or hin- 
drance, that would be sufficient to brimg 
the place where the idols are kept, wizh- 
in the meaning of temple under the Act. 
An endowment can be created by mak- 
ing dedication pure and simple without 
any provision for performance of ce-e- 
monies. (Paras 18, 19) 

On the facts of the case it was held 
that the dedication of properties by the 
founder in favour of four nelvar idols 
installed in the mandapam of the temle 
was for the benefit of the Hindu com- 
munity and for the religious worship 
and that the Hindu community used the 
said place as of right. The settlement 
deed created a religious endowment or 
institution for which a scheme could be 
framed under Section 64 of the Act. 

(Paras 23, 25, 27, 38) 
Cases Referred: Chronological Pazas 
(1966) AIR 1966 Andh Pra 197 
(V 53) = 1964-2 Andh WR 457, 
Venkataramana Murthi y. Sri ` 
Rama Mandiram 17, 28 
(1963) AIR 1963 SC 510 (V 50) = 
1962 Supp (2) SCR 276, Poohari 
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Fakir Sadavarthy of Bondilipuram 

v. Commr. H. R. and C. E. 28 
(1957) AIR 1957 SC 133 (V 44) = 

1956 SCR 756, Deoki Nandan v, 

Murlidhar . 20 
(1953) AIR 1953 SC 491 (V 40) = 

1954 SCR 277,, Saraswathi Ammal 

v. Rajagopala Iyer 
(1951) AIR 1951 Mad 473 (V 38) = 

1950-2 Mad LJ 511, Ramaswami ` 

Servai v. Board of Commrs. 

H. R. E. Madras 16 
(1939) AIR 1939 Mad 134 (V 26) =i 

1939-1 Mad LJ 134, Commrs. 

H. R. E. Board v. Narasimham 15 


G. S. Venkatarama Iyer, for Appel- 
lant; Addl. Govt. Pleader and Gopala- 
swami, for Respondents. 


_ KRISHNASWAMY REDDY, J.:— 
This appeal is by the plaintiff against 
the judgment and decree of the First ` 
Additional Subordinate Judge, Madurai 
dismissing the suit filed by him to set 
aside the order of the Deputy Commis- 
sioner for Religious Endowments Board 
in framing a scheme in respect of a reli- . 
gious trust created by one Chockalingam 
bert by a settlement deed dated 24-10- 


2. The brief facts- which culmi- 
nated in the filing of the suit by the 
appellant are these: There is a temple 
called Kalyanasundareswarar temple in 
Avaniyapuram village. One Chockalin- 
gam Pillai, a native of the said village 
who was a pious and religious man de- 
sired to make four idols of Sri Appar, 
Sundarar, Manickavasagar and Sam- 
bandamurthi and instal them in the 
said temple of Sri Kalyanasundareswarar. 
He requested his friend and relative, one 
Muthukaruppa Pillai of the same village 
who had taken interest in thiruppani 
work of the said temple, to make the 
aforesaid four idols and construct tem- 
ples for them. The said Muthukaruppa 
Pillai made the four idols and completed 
the work as desired by Chockalinga 
Pillai. Thereafter, Chockalingam Pillai, 
in pursuance of the promise made by him 
to Muthukaruppa Pillai that he would 
make arrangements for the performance 
of daily pooja, neivedhyam, Shodasa 
upacharams etc, endowed and dedicated 
certain properties in favour of the said 
four idols by a deed of settlement dated 
24-10-1924 (Ex. A. 1.) for the purpose of 
doing .daily pooja and also Gurupooja 
every year in respect of the said idols 
and for similar purposes mentioned in 
the said deed. By the said deed, he ap- 
pointed the aforesaid (1) Muthukaruppa 
Pillai, (2) Pichai alias Chockalingam 
Pillai (appellant) who is the grandson of 
his elder brother and (3) one Gopala 
Iyer, the son of the Manager of Kalyana- 
sundareswarar .devastanam as trustees 
for the management of the properties 
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and administration of due performances 
of the various items of pooja and other 
things mentioned in the said deed. 

3. Chockalingam Pillai died in 
1926. Muthukaruppa Pillai who took 
over the management of the properties 
died in 1934. Gopala Iyer, another trus- 
tee appointed under the settlement deed 
died in 1937. His son, Sesha Iyer filed 
a suit, O. S. No. 19 of 1944 on the file 
of the District Munsif, Madurai taluk, 
against the appellant and third respon- 
dent, Natesa Pillai, son of Muthukaruppa 
Pillai, claiming to be the managing 
trustees, for recovery of possession of 
the trust properties from the appellant 
and for rendition of accounts, His claims 
as managing trustee as well as recovery 
_of possession from the appellant were 
negatived in the suit and the decree was 
confirmed in appeal No. 3 of 1945 on 
the file of the District Court, Madurai. 
However, the appellant was directed to 
deposit a sum of Rs. 2064 as the amount 
due by him in respect of the income 
from the trust properties: The said 
. Sesha Iyer again filed a suit, O. S. No. 
84 of 1951 on the file of the Sub Court, 
Madurai, against the appellant and the 
third respondent for their removal from 
the trusteeship and for recovery of the 
trust properties on the ground of mis- 
management. During the pendency of 
the suit, Sesha Iyer died. His adopted 
son Seshayya who was a minor at that 
time was brought on record as his legal 
representative. The suit was ultimately 
compromised and a decree was passed 
in pursuance of the said compromise by 
the Sub Court, Madurai on 8-7-1954. 
Under the terms of the compromise 
decree, the properties endowed and de- 
dicated to the four idols shall belong to 
the Chockalingam Pillai Trust, that the 
appellant shall be the managing trustee 
of the said Trust and that he should pur- 
chase nanja lands from out of the sum 
of Rs. 2,222 and odd available with him 
(appellant) belonging to the said Trust 
and if such lands could not be purchas- 
ed, he should deposit the said sum in a 
bank in the name of Chockalingam 
Pillai Trust. The appellant did not 
purchase the properties as provided in 
the decree, but, however, deposited the 
money in the bank in his own name. 

4, As the appellant was not per- 
forming the charities according to the 
wishes of the founder and as per the 
provisions of the decree of compromise, 
the Executive Officer of Sri Kalyana- 
sundareswarar temple (second respondent) 
by a notice dated 1-6-1956 called upon 
him to perform the pooja for the nalvar 
idols and to render accounts in respect 
of the trust properties. The appellant 
by his reply notice dated 12-6-1956 in- 
formed the Executive Officer that Muthu- 
karuppa Pillai had not performed the 
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duties undertaken by him regarding the 
building of the temple, installation of 
the images and performance of the con- 
secration ceremonies. and as such the 
Executive Officer of the temple was in- 
competent to call for accounts or demand 
performance of- pooja for images which 
were not installed and deified. 


5. The Deputy Commissioner for 


Religious Endowments of Tanjore, issued 


a notice to the appellant under date 4-9- 
1958 informing him that the trust had 
not been carried out properly, that he 
had not accounted for the income from 
the properties and that, therefore, he 
proposed to frame a scheme. The ap- 
pellant by his reply dated 29-10-1958 
inter alia represented that no temple 
had been built for the images and the 
images had not been installed therein, 
that he was prepared to perform Kum- 
babhishekam if the images were instal- 
led in the temples to be erected and - 
that he was having the amounts of the 
trust with him and had invested the 
at in fixed and current accounts with 
anks. 


6. The Deputy Commissioner after 
due enquiry found that the trust was 
an endowment connected with the tem- 
ple of Sri Kalyanasundareswarar and 
framed a scheme by order dated 20-2- 
(1960 in O. P. No. 57 of 1959. Under the 
Scheme, the Deputy Commissioner direct- 
ed the appointment of two new trustees 
besides the three hereditary trustees and 
also directed the Executive Officer of 
the said temple to take charge of the 


properties of the trust. On appeal by 
the appellant, the Commissioner for 
Religious Endowments confirmed the 


scheme framed by the Deputy Commis- 
sioner with a modification that the ap- 
pointment of two other trustees was un- 
necessary, by his order dated 30-11-1960 
in A, P. 51 of 1960. 


T. The only point urged before 
us by Sri M. S. Venkatarama Iver, the 
learned counsel for the appellant, is that 
the Deputy Commissioner, Religious 
Endowments Board, had no power to 
frame a scheme under Section 64 of the 
Madras Act XXII of 1959 as the settle- 
ment deed by Chockalingam Pillai did not 
create an endowment in favour of an 
institution or temple and as such, the 
scheme framed by him should be set aside 
as ultra vires. This contention is mainly 
based on the ground that the nalvar 
idols (Sri Appar, Sundarar, Manickava- 
chagar and Sambandamurthi) mentioned 
in the settlement deed were not install- 
ed ‘and consecrated with due performance 
of ceremonies such as prana pratishta, 
Kumbhabhisheka etc. and that, therefore, 
the idois have not become the objects 
of public religious worship. It, therefore, 
becomes necessary to consider whether 
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prana prathistha or Kumbhabhishekam 
ceremonies of nalvar idols are essential 
requisites to bring it within the definition 
of ‘temple’ under Section 6, Clause (20) 
Geen Hindu Religious Endowments Act, 

8. According to Hindu authorities 
and Agama Sastras, elaborate rites and 
ceremonies were introduced in regard to 


the building of temples and consecration. 


and purification of idols, Man-made 
images in contrast to Swayambu images 
or self-revealed ones are installed and 
‘consecrated in a temple after due per- 
formance of long and elaborate cere- 
monies, of which prana pratishta or vivi- 
fication ceremony is an essential one by 
which the eternal spirit is supposed to 
be infused into the idol, Kumbhabhishe- 
kam is performed by bathing and washing 
the image with sacred water purified by 
ceremonies including homa, offering of 
oblation to the sacred fire and prana 
pratishta, Then the deity begins to re- 
side in the idol and becomes the object 
of religious worship. Thus, the perform- 
ance of the ceremonies enjoined by 
Agama Sastras in respect of installation 
and consecration of idols would substan- 
tially indicate that they become objects 
of public religious worship, to which the 
properties can be endowed.’ 


9. But we have to consider whe- 
‘ther the ceremonies to be performed ac- 
cording to Hindu Sastras in installation 
and consecration of idols are essential 
requisites for a “temple” as defined 
under Clause (20) of Section 6 of the 
Madras Hindu Religious and Charitable 
Endowments Act 1959 (hereinafter call- 
ed the ‘“Act”), 

10-11. . The following are the rele- 
vant provisions to be considered: Under 
Section 6 Clause (18) “religious institu- 
tion” means a math, temple or specific 
endowment. 


“Religious endowment” or “endow- 
ment” is defined in Section 6 clause (17) 
as follows :— 

“Religious endowment’ or ‘endow- 
ment? means all property belonging to 
or given or endowed for the purpose of 
maths or temples, or given or endowed 
for the performance. of any service or 
charity of a public nature connected 
therewith or of any other religious cha- 
rity; and includes the institution con- 
cerned and also the premises thereof; 
but does not include gifts of property 
made as personal gifts to the archaka, 
service-holder or other employee of a 
religious institution;............ 

Explanation 2: All property which 
belonged to, or was given or endowed 
for the support of a religious institution, 
or which was given or endowed for the 
performance of any service or charity 
of a public nature connected therewith 
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or of any other religious charity shall 
be deemed to be a ‘religious endowment’ 
or ‘endowment’ within the meaning of 
this definition, notwithstanding that be- 
fore or after the date of the commence- 
ment of this Act, the religious institution 
has ceased to exist or ceased to be used 
as a place of religious worship or in- 
struction or the service or charity has 
ceased to be performed: 

Provided that this Explanation shall not 
be deemed to apply in respect of any pro- 
perty which vested in any person before 
the 30th September 1951, by the 
operation of the law of limitation.” 

12. Under Section 6, clause (20) 
‘temple’ means a place by whatever de- 
signation known used as a place of public 
religious worship, and dedicated to, or 
for the benefit of, or used as of right 
by the Hindu community or any section 
thereof, as a place of public religious 
worship. The definition of ‘temple’ con- 
templates following conditions, namely 
“temple” means a place by whatever 
designation known used as a place of 
public religious worship (1) and dedi- 
cated to the Hindu community or any 
section thereof as a place of public reli- 
gious worship; or (2) and dedicated for 
the benefit of the Hindu community or 
any section thereof as a place of public 
religious worship; or (3) and used as of 
right by the Hindu community or any 
section thereof as a place of public reli- 
gious worship. 


13. The definition of “temple” is 
so comprehensive as to include any place 
irrespective of installation of idols or a 
building or a tower, dwajasthambham 
or a stupi. For instance, there are insti- 
tutions like Bhajana Madams where pic- 
tures of Gods of Hindu pantheon like 
Sri Rama and Sri Krishna are kept and 
where the public congregate daily for 
worship, sing bhajans in praise of God 
and receive prasadams. Though there 
are no idols in such Bhajana madams, 
yet as they are places of public reli- 
gious worship by Hindu community, they 
will come within the meaning of Sec- 
tion 6 clause (20) of the Act. It is a 
well known fact that in South India, in 
a place called Vadalur, Sri Ramalinga- 
swamigal otherwise called Vallalar had 
founded an institution called Gnana 
Sabhai where no idol or no picture of 
any deity is kept. But a light is kept burn- 
ing perpetually, indicating God as “Jyothi” 
or “light”. Daily pooja is performed and 
the Hindu community congregate in 
large numbers and offer their prayers 
and worship in the said Sabhai. Thus, 
it has become a place of public religious 
worship. Pictures and paintings of Gods 
in some famous public temples are 
worshipped by the devotees who go to 
such temples for the worship of the pre- 
siding deity. We mention these things 
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to show that it is not necessary in all 

cases that the presence of idols is an es- 

sential requisite to: bring the place with- 

a the definition of “Temple under the 
ct. 


- 14. We have eai observed 

that when idols of Hindu Gods are in- 
stalled according to Hindu Sastras, prana 
pratishta is an essential ceremony. The 


question is, if the idols are installed in: 


a place without.due ceremonies being 
performed, will that cease to be a place 
of public religious worship within the 
meaning of “temple” under the Act? It 
is clear from the definition of ‘temple’ 
that if a place is used as place of public 
religious worship by the Hindu commu- 
nity er any section thereof, and dedicated 


as such, it becomes a temple and a reli- . 


gious institution. If the Hindu or a sec- 
tion of Hindus believe that thereis divine 
presence in an idol, irrespective of the 
fact that such idol had been installed 
or consecrated according to Hindu: rituals 
and ceremonies enjoined by Agama Sas- 
tras and also believe that by worship of 
such idols they acquire =" material and 


spiritual. benefits’ and with that object ` 


worship such idols, they. become objects 
of public. religious worship. There are 
several places in . South.India . where 
idols of little Gods like. Madan, Muthu- 
veeran, Kathayee, Mariyayee, Ellarnman 
ete., are installed and a particular sec- 
tion of the Hindu community congregate 
and worship with the belief that they 
get material benefits from such Gods. 
Some of these idols are installed even 
in open places. Rituals such as prana 
pratishta and kumbhabhishekam are not 
performed to such idols and. yet, they 
would come within the definition of 
‘temple’ under the Act, We see in the 
City of Madras a particular section of 
the Hindu '’ community placing some 
idols and images in. some public places 
and worshipping them. The Samaya- 
puram temple in Tiruchirapalli District 
and the Mariamman temple in Tanjavur 
District where the idols of non-Aryan 
Goddesses are kept, are worshipped by a 
large section of the Hindu community 
with the belief that their prayers are 
granted, and several valuable offerings 
are made by the devotees to those God- 
desses. Many of those temples dedicated 
to non-Aryan Gods ‘are of Dravidian ori- 
gin based on the Aryan belief of image 
worship. Non-aryan _priests,. namely, 
Poojaries perform poojas to such Gods 
and Goddesses. It does not appear that 
the aforesaid idols in the said temples 
have been installed and consecrated: ac- 
cording to the rituals and ceremonies en- 
joined by Agama Sastras. They have 
become places of public religious wor- 
ship by long user of the places as such 
by the Hindu community. We are, there- 
fore, of the view that the installation and 
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consecration of idols with ceremonies 
like Prana pratishta ete, prescribed by 
Hindu Sastras is not the sine qua non 
for public religious worship. In any 
event, it is not a legal requisite urider 
the definition of ‘temple’ in the Act, 
However, we shall not be understood to 
be doubting the religious efficacy of the 
deity taking its abode in the idol by 


„prana -pratishta and: other rituals as en- 


joined by Agama -Sastras, 


15. In Commrs. H. R. E, Board 
v. Narasimham, AIR 1939 Mad 134, Varada- 
chariar, J. on behalf of the Division 
Bench constituting himself and Pandrang 
ow, J., in considering the definition of 
‘temple’ as a place of public religious 
worship; under the Madras Hindu Reli- 
gious Endowments Act, 1927, the present 
definition being substantially the same, 
made the following observation, with 
which we respectfully agree:— ` 
“The Hindu Religious Endowments 
Act, no doubt speaks of a temple as a 
place . of ‘public religious worship’......... 
The test is not whether it conforms to 
any particular school of Agama Sastras; 
we think that the question must be decid- 


‘ed with reference to the view of the 


class of people who take part in the 
worship, If they believe in its religious 
efficacy, in the sense that by such wor- 
ship they are making themselves the ob; 
ject of the bounty of some superhuman 
power, it must be regarded as ‘religious 
worship’.” 

In that case, the facts disclosed that 66 
stones representing the images of heroes 
who gave their lives as martyrs were 
placed and worshipped by the Hindu 
community and the institution came to 
be known as ‘Sri Virulu Alaya’ a temple 
Of heroes. There ‘were no idols. ‘But 
there was performance of Nity Neivedya 
Diparadhana,: .the offering of animal 
sacrifices and distribution of these offer- 
ings amongst the assembled audience. 
The rice distributed at the end of the 
ceremony was carried home by them and 
scattered in their fields in the belief 
that it would make the fields more pro- 
ductive, The facts of that case do not dis- 
close that the 66 stones representing the 
heroes were installed according to Agama 
Sastras and that prana 
Kumbabhishekam or samprokshana was 
performed to them. In those circum- 
stances, the learned Judges held that 
that institution was a, temple under the 
definition in the Act. 


16. In Ramaswami Servai v. 
Board of Commissioners, H. R. E. Madras 
1950-2 Mad LJ 511, at p. 533 = (AIR 
1951 Mad 473 at p. 490), Viswanatha 
Sastri, J. to whom the case was referr- 
ed to, as there was difference of opinion 
between two learned Judges of the 
Court, held as follows :— 


pratishta or ° 
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“Consecration according to the cere- 
monial rites prescribed by the Agama 
Sastras is not a legal: requisite, though 
it is a sacredotal necessity according to 
the views of the orthodox. The test is 
not whether the. installation of an idol 
and the mode of its worship conform 
to any particular school of Agama 
Sastras, If the public or that section of 
the public who go for worship consider 
that there is a Divine presence in a parti- 
cular place and by offering worship at that 
place, they are likely to be the recipients 
of the bounty or blessings of God, then 
you have got the essential features of a 
temple as defined in Section 9 Cl. (12) 
of the Act.” 
That was a case where no idols were 
installed and the temple was under con- 
struction and the founder dedicated the 
temple for public worship and endowed 
properties for the upkeep and main- 
tenance of the temple. 

17. Subsequently, a Division Bench 
of the Andhra High Court -consisting of 
Satyanarayana Raju, J., as he then was 
and Venkatesan, J. in Venkataramana 
Murthi v. Sri Rama Mandiram, 1964-2 
Andh WR 457 = (AIR 1966 Andh Pra 
197) followed the aforesaid two decisions 
of the Madras High Court and held that 
the existence of an idol and a dhwaja- 
sthambham are not absolutely essen- 
tial for making an institution a temple, 
and so Jong as the test of public religi- 
ous worship at that place is satisfied, it 
answers the definition of a temple with- 
in the meaning of Section 6 (17) of the 
Madras Hindu Religious and Charitable 
Endowments Act, 1951. . 

18. In the’ present case, we are 
concerned with the installation of idols 
of nalvars in the temple of Sri Kalyana- 
sundareswarar at Avaniyapuram. The nal- 
\wars are Saintsof Saivismin South India. 
They propagated Saivite religion by having 
sung devotional songs in praise of Lord 
Siva, the images of which were install- 
ed in various places in Saivite temples 
in South India under various names. 
Those devotional songs were known as 
Thevaram and Thiruvachakam. They 
were believed to have lived during 
Chola and Pandia period in South India. 
The Saints like Alwars of Vaishnavite 
religion and nayanmars of Saivite reli- 
gion propagated bhakti and that that 
was the only means to get liberation. 
They themselves sought for their libera- 
tion. These saints lived as human be- 
ings and sang in praise of the various 
presiding deities infused spiritually in 
the idols, installed and consecrated ac- 
cording to Hindu Agama Sastras, Though 
they were religious Saints of the highest 
order they cannot be equated with the 
deity infused in idols worshipped by the 
very same Saints. The Hindu authori- 
ties have prescribed various ceremonies 
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installation and consecration of idols re- 
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to be performed to give efficacy to the 
idols of Hindu Puranic Gods. The Agama 
Sastras, as far as we could see, do not 
prescribe such ceremonies to be perform- 
ed to the idols representing the Saints’ 
or other persons who lived dedicating 
their lives to the service and worship of 
Hindu Gods. In this context, it is signi- 
ficant to note the following statement 
from the Hindu Law of Religious and 
Charitable Trust, ty Bijan Kumar Mu- 
kherjea—vide pages 152 and 154:— 
“The Gods that are worshipped by 
the Hindus. at the present day are most- 
ly Pouranic Gods whose legends are 
fiven in the various Purans, though 
there are some divinities of Tantric ori- 
Teat a BETEAN Though the Purans are by 
no means uniform, the legends associa- 
ted with the various Gods are fairly welt 
known and have been the basis of `a 
considerable mass of poetic literature in 
later times. One cardinal principle 
underlying idol worship you would al- 
ways bearin mind—and this has some 
bearing on the law relating to gift of 
property to idols—that whichever God the 
devotee might choose for purposes of 
worship and whatever image he might 
set up and consecrate with that object, 
the image represents the. Supreme God 
and none else, There is no superiority or 
inferiority. amongst the different Gods. 
Siva, Vishnu, Ganapati or Surya is ex- 
tolled, each in its turn as the creator, 
preserver and supreme lord of the uni- 

















verse. The image simply gives a name 
and form to the formless God and 
the orthodox Hindu idea is that 


conception of form is only for the bene- 
fit of the worshipper and nothing else. 


Along with the establishment of idol 
worship, in Hindu religion, elaborate 
rites and ceremonies, it seems, were in- 
troduced by Brahminical writers in re- 
gard to building of temples and conse- 
cration and purification of idols.” 

It is, therefore, clear from this passage 
that the idols installed, consecrated and 
worshipped by the Hindu community 
represent the Supreme God and none 
else and only such idols alone are re- 
quired to be consecrated and installed 
for worship according to the rites and 
ceremonies prescribed by Agama Sastras. 
The images of saints or devotees though 
revered and worshipped by’ the Hindu 
community, do not represent God or 
deity, the idols of which are installed 
and consecrated in temples. It, therefore 
appears that though the ceremonies en- 
joined by Agama Sasras are necessary for 





presenting God, such ceremonies are not 
the essential requisites for installation of 
images of Saints like nalvars. The in- 
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stallation of images cf Nayanmars or 
Nalvars can be rightly called Bhaktha 
pradishta. It is a well known fact that 
people who go to: temples for religious 
worship of presiding deities also worship 
the other images kept in the said tem- 
ples and the images of Nalvars are of 
the latter category. 

19. It may be, as pointed out by. 
learned counsel Mr. M. S. Venkatarama 
Iyer, that in some places even the idols 
of Nayanmars like those nalvars might 
have been installed and consecrated with 
certain ceremonies. For instance, the 
image of Appar, one of the nalvars, was 
installed and consecrated recently at 
Thiruvamur, the birth place of the said 
saint, by and at the instance of Dharma- 
puram Adheenam, a well known Saivite 
Mutt in South India, after performing 
certain ceremonies followed in cases of 
installation and consecration of idols re- 
presenting God. This is done more for 
the reason that certain section of the 
Hindu community believe that religious 
efficacy could be obtained even in res- 
pect of images of Saints, by installing 
and consecrating them following the tra- 
ditions of performance of certain cere- 
monies prescribed for installation and 
consecration of idols representing God 
and not for the reason that such cere- 
monies to such images are enjoined by 
Agama Sastras. We are, therefore, of 
the view that the performance of cere- 
monies such as prana pratishta-kumba- 
bhishekam etc., are not essential for the 
installation of the nalvar idols and if 
such idols had been worshipped by the 
public as of right without. let or hin- 
drance, that would be sufficient to bring 
the place where the idols are kept with- 
in the meaning of ‘temple’ under the 
Act. An endowment can be created by 
making a dedication pure and simple 
without any provision for performance 

onies. 
20. a "The Supreme Court in Deoki 
Nandan v. Murlidhar, 1956 SCR 756, 768 
= (ATR 1957 SC 133 at p. 140) has held 
as follows:— ; 

“tt is settled law that an endowment 
can validly be created in favour of an 
idol or temple without the performance 
of any particular ceremonies, provided 
the settlor has clearly and unambiguously 
expressed his intention in that behalf. 
Where it is proved that ceremonies were 
performed, that would be valuable evi- 
dence of endowment, but absence of such 
proof would not be conclusive against it. 
At p. 767 (of SCR) = (at p. 140 of AIR), 
it was further held. 

i w 
evidence s C 
o no, reful examina 

resent case, a ca z 
R Te A.l would show that there 
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is no specific, provision that the dedica- 
tion is to be done by due performance 
of ceremonies; but on the other hand, 
the dedicationis made pure and simple for 
worship of the nalvars by the Hindu 
community. The preamble to Ex. A.I 
states that the settlor Chockalingam 
Pillai was about 75 years of age, that 
he was sick and ailing, that he had no 
heirs and that, therefore, he was making 
a dedication of the properties. The deed 
later states that Muthukaruppa Pillai, 
an intimate friend and relative of his 
was doing for about 4 or 5 years several! 
Thiruppanis of Sri Kalyanasundara- 
swamigal devastanam and made idols of 
Gods such as Vinayaka for installing 
them in the aforesaid place and was 
making arrangements for the perform- 
ance of kumbabhishekam and that he 
asked the aforesaid Muthukaruppa Pillai, 
on account of his desire for getting sal- 
vation to meet the expenses of making 
the four idols of Sri Appar, Sundarar, 
Manickavachagar and Sambandamurthi 
and for constructing temples for them, 
and he having acceded to his request, 
had completed the aforesaid entire works 
and, as per his longstanding wish and 
as per the promise, he made to the 
aforesaid Muthukaruppa Pillai for the 
contrivance of the performance of daily, 
pooja in the name of the aforesaid Swa- 
migal permanently, the pooja, neivedha- 
nam and Shodasa Upacharams shall be 
performed within the limit of Rs. five 
separately for each idol and Guru pooja 
shall be performed once in a year with- 
in the limits of Rs. ten. The deed fur- 
ther provides the details for the per- 
formance of the charities and unequivo- 
cally mentions that the entire properties 
mentioned in the deed were dedicated for 
the charities mentioned in the said deed 
and for that purpose, the trustees men« 
tioned in the deed were appointed. 
By the said deed, Chockalinga 
Pillai appointed (1) Muthukaruppa Pillai 
who completed the work as desired by 
him, (2) Pichai alias Chockalingam Pillai 
the plaintiff herein and the grandson of 
his elder brother; and (3) one Gopala 
Iyer, a stranger, as trustees. The reci- 
tals in the deed, as pointed out earlier 
indicate that Muthukaruppa Pillai com- 
pleted the work in respect of making of 
idols and installing them in a temple as 
desired by Chockalingam, that according 
to the promise made by Chockalingam, 
he dedicated all his properties for the 
performance of daily puja, neivedyam, 
Shodasa upacharams, gurupooja etc., and 
that to carry out the trust created by 
him, he appointed three persons at the 
first instance, one of them being a stran- 
ger belonging to a different community. 
The settlor has not expressly stated that 
the dedication must be done by perform- 
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ance of any particular ceremony. It 
is true that kumbabhishekam was not 
performed. But the deed does not pro- 
vide for such kumbabhishekam of the 
four idols. The worship of four idols 
installed in the temple of Sri Kalyana- 
sundareswarar, which admittedly is a 
place of public religious worship by the 
Hindu community, and the daily pooja 
to such idols are clearly indicated in Ex. 
A.l itself, It is contended by the piain- 
tiff that there was no installation of 
idols of Nalvars; nor was there daily. 
pooja, that the idols were not worship- 
ped by the Hindu community and that 
they were kept in a store room. It was, 
therefore, contended that there was no 
public religious worship in respect of 
the four idols, to bring it within the 
definition of “temple.” We have alr2ady 
mentioned that in Ex. A.1 itself it was 
stated that the entire work in respect of 
the installation of idols was completed 
and. that, therefore, the dedication of 
properties was made in favour of -dols 
for the due performance of pooja, nei- 
vedyam etc. Even if there is a doubt 
from the recitals in Ex. A.1, that the in- 
stallation of the idols was not comple- 
ted at the time of dedication, it is clear 
from the evidence of D. W. 1, Scma- 
sundara Sastrigal, the Archaka of Sri 
Kalyanasundareswarar temple that the 
nalvar idols were installed even before 


11953. 
21-22. We shall now refer to the 


oral evidence of witnesses examined in- 


the case. 

(After discussion of evidence his 
Lordship proceeded:). The substance of 
the evidence of these witnesses would 
show that the idols of Nalvars were in- 
stalled in the temple and daily pcoias 
were being done to them and the public 
worship those idols and the place waere 
the idols were installed is used by the 
public as of right for religious worship. 

23. A clinching circumstance in 
this case is that the plaintiff himself ad- 
mitted in the compromise effectec in 
O. S. 84 of 1951 on the file of the Sub- 
Court, Madurai, that there was a cedi- 
cation by Chockalinga for public veli- 
gious worship, that the properties encow- 
e by him belonged to Chockalmga 
Pillai Trust and that he was the Manag- 
ing Trustee and as such he would main- 
tain accounts. This admission is a clear 
indication that Chockalingam Pillai had 
endowed his properties to four idols and 
created an endowment. We hold chat 
the dedication of properties by Chorka- 
lingam in favour of the four idols in- 
stalled in the mantapam of Sri Kalyzna- 
sundareswarar temple is for the berefit 
of the Hindu community and for the 
religious worship and that the Hindu 
community used the said place as of 
right for public religious worship. 
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24. The learned counsel for the 
appellant relied upon a decision in Sara- 
swathi Ammal v. Rajagopala Iyer, 1954 
SCR 277 = (AIR 1953 SC 491). In that 
decision, it was held that a perpetual 
endowment of properties for the purpose 
of Samadhi Kainkaryam i. e. worship 
ofand atthe Samadhi (tomb) of a person 
is not valid under Hindu law and that 
to the extent that any purpose is claim- 
ed to be a valid one or perpetual dedi- 
cation on the ground of religious merit 
though lacking in public benefit it must 
be shown to have a Shastraic basis so 
far as Hindus are concerned. That was 
a case where properties were endowed 
by a widow for the worship of the tomb 
of her husband and the expenses to be 
incurred from the properties were exclu- 
sively for samadhi kainkaryam and not 
for any other religious or charitable pur- 
pose. It was held that a kainkaryam 
done to the samadhi was for the spiritual 
benefit of the deceased, somewhat ana- 
logous to the worship of ancestors at a 
sradh. The Supreme Court observed that 
if such a worship is made for the reli- 
gious merit of an individual it must be 
shown to have a Shastraic basis. In the 
present case, we are not concerned with 
the tombs and, therefore, this decision 
will not apply to the facts of this case, 


25. In the result, we find that 
the settlement deed dated 24-10-1924 ex- 
ecuted by Chockalingam Pillai created a 
religious endowment in favour of tem- 
ple where four idols were installed, that 
the Deputy Commissioner of Religious 
Endowments had power to frame a 
scheme for the said endowment and that 
the scheme framed by him on 20-2-1960 
as modified by the order of the Com- 
missioner dated 30-11-1960 is valid and 
not liable to be set aside. 


26. The appeal, therefore, fails 
and is dismissed with costs. 
VENKATARAMAN, Jar— 27. 


I respectfully agree with my learned 
brother. The only objection taken before 
us on behalf of the appellant by his 
learned counsel, Mr. M. S. Venkatarama 
Iyer, is that the Deputy Commissioner 
and the Commissioner have no jurisdic- 
tion to frame the scheme. The power 
to frame a scheme is contained in Sec- 
tion 64 (1) of the Madras Hindu Religi- 
ous and Charitable Endowments Act, 
(Madras Act XXII of 1959), the relevant 
portion of which states— 

“When the Deputy Commissioner 
has reason to believe that in the inter- 
ests of the proper administration of an 
institution a scheme should be settled 
for the institution...:..... and If. Hsciectess he 
is satisfied that it is necessary or de- 
sirable to do so, he shall, by order settle 
a scheme of administration for the insti- 
tution.” 
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The Explanation says: 

_ “For the purpose of this section, tin- 
stitution’ means a temple or a specific 
endowment attached to a temple”. : 
The argument, therefore,’ is that there 
is no institution here within the mean- 
ing of the Explanation. The definition 
of “temple” is contained -in Sec, 6 (20) 
of the Act and runs thus: 

: Temple’ means a place by whatever 
designation known used as a place of 
public religious worship, and dedicated 
to, or for the benefit of, or used as of 
right by, the Hindu community or any 
section thereof, as a place of public reli- 
gious worship.” ae 
The definition of ‘specific endowment’ 
is contained in Section 6 (19) and runs 
thus:— i 

* Specifice endowment means any 
property or money endowed for the per- 
formance of any specific service or 


charity in a math or temple or for the. 


performance of any other religious 
charity, but does not include an inam 
of the nature described in Explanation 
(1) to clause (17).” 

Now it is not disputed that Kalyana- 
sundareswarar temple within the ‘pre- 
cincts of which the idols of the four 
Nayanmars are situate is a temple satis- 
fying the definition in Section 6 (20). If 
the properties endowed under Ex. Al 
could be construed to have been endow- 
ed for the performance of a_ specific 
service in the temple of Sri Kalyana- 
sundareswarar, it would be a specific 
endowment within the meaning of Sec- 
tion 6 (19) of the Act and it would be 
an institution within the meaning of the 
explanation to Section 64, giving Juris- 
diction to the Deputy Commissioner, and 
the Commissioner to frame a scheme. It 
seems to me that Ex. A.l could well be 
said to be a specific endowment for the 
performance of the specific service of 
worship of the Nayanmars in the temple 
and would, therefore, amount to a spe- 
cific endowment within the meaning of 
Section 6 (19). This is also the finding 
of the learned Subordinate Judge in 
para 16 of his judgment. But the point 
was not argued before us on behalf of 
the respondents and I do not wish to 
rest our judgment on this aspect alone. 
The question, therefore, which remains 
to be considered is whether the place 
where the four idols are found will it- 
self satisfy the definition of ‘temple’ in 
Section 6 (20), My learned brother has 
answered the question in the affirmative 
and I agree with him. 

. 28. The definition of ‘temple’ in 
Madras Act XXII of 1959 is the same 
as the definition contained in Sec. 9 (12) 
of the Madras Hindu Religious and 
Charitable Endowments Act, 1926 (Mad- 
ras Act If of 1927) which was inter- 
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preted by the Supreme Court in th 
Poohari Fakir Sadavarthi of Bondili. 


puram v. Commr., H. R. and C. E., 1962 
Supp (2) SCR 276 = (AIR 1963 SC 510), 
as follows: ; 

“The institution in suit will be a 
temple if two conditions are satisfied, 
One is that it is a place of public religious 
worship and the other is that it is dedi- 
cated to, or is for the benefit of, or is 
used as .of right, by the Hindu commu- 
nity or any section thereof as a place 
of religious worship.” š 
This definition has been followed in the 
decision of the Andhra Pradesh High 
Court in 1964-2 Andh WR 457 = (AIR 
1966 Andh Pra 197) quoted by my learn- 
ed brother. We have thought it conve- 
nient to give a further expanded defini- 
tion rewriting the provisions in one of 
three possible ways: ' 


ü) ‘temple’ means a place by what-' 


ever designation known used as a place 


of public religious worship and dedicated 
to the Hindu community or any section 
thereof as a place of public religious 
worship; or 

(ii) ‘temple’ means a place by what- 
ever designation known used as a place 
of public religious worship and dedi- 
cated for the benefit of the Hindu com- 
munity or any section thereof as a place 
of public religious worship; or 


(iii) ‘temple’ means a place by what- 
ever designation known used as a place 
of public religious worship and used as 
of right by the Hindu community or any 
section thereof as a place of public reli- 
gious worship, : 


29. There is no real difference 
between what we have stated and the 
definition as paraphrased by the Supreme 
Court. The point to be noticed is that 
in the second condition laid down by the 
Supreme Court, there is a distinction be- 
tween dedication on the one hand, and 
user as of right by the Hindu community 
or any section thereof as a place of reli-. 
gious worship, on the other, This distinc- 
tion: has been incorporated in the Act, 
because it may not be possible in a given 
case to prove the actual dedication. That. 
is why it has been enacted that proof 
of user as of right is sufficient. 


30.°. It is perhaps possible to re- 
write Section 6 (20) as follows:— 

(i) ‘temple’ means a place by what- 
ever designation known used as a place 
of public religious worship and dedi- 
eated to the Hindu community or any 
section thereof as a place of religious 
worship; or oe Os 

(ii) ‘temple’ means a place by what- 
ever designation known used as a place 
of public religious worship and dedicated 
for the benefit of the Hindu community 
or any section thereof as a place of reli- 
gious worship; or 
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(iii) ‘temple’ means a place by .what- 
ever designation known used as of rizht 
by the Hindu community or any section 
thereof as a place of religious worskip. 


It will be noted that the difference be- 
tween this--and the expanded definition 
given earlier consists in the third branch 
and the words “used as a place of public 
religious worship’: have been omitted. 
To that extent this way of rewriting the 
section may be more elegant, but in sub- 
stance it comes to the same thing, and 
the important thing to be noted is the 


difference between the dedication: and 
user as of right, 
31. Now the evidence clearly 


shows that the place where the icols 
of the four Nayanmars have been insézal- 
led has been used as of right by the 
Hindu community as a place of religious 
worship. My learned brother has dis- 
cussed the evidence and it is unnecessary 
to traverse the same ground. It is suf- 
ficient to say that-there is no reason to 
reject the evidence of the defendants’ 
witnesses, which shows that the four 
jdols have been there at least from scme 
time before 1953 and that the place Aas 
been used as of right by the Hindu com- 
munity as a place of religious worship. 
In this view it becomes immaterial to 
find when exactly the idols were inszal- 
led. I find from Ex. A.2, the judgment 
dated 16-11-1944 in O. S, 19 of 1944 on 
the file of the District Munsiff’s Court 
Madurai taluk—which was a suit institu- 
ted by Sesha Iyer, son of Gopala Iyer, 
one- of the trustees under Ex. A.l, tnat 
Sesha Iyer admitted (see page 15 of ihe 
typed papers and para 14 of the judg- 
ment) that the deities of the Nalvars 
had not been installed and consecra-ed 
by the performance of kumbabhishekam 
either by Muthukaruppa Pillai or eny 
one till 30-8-1940, and he deposed that 
on 30-9-1940 he installed the deities end 
performed Kumbabhishekam of 29 Cel- 
ties including the deities of the Nalvers. 
He stated that he incurred an expendi- 
ture of Rs. 11 for this purpose. The 
learned District Munsif, who tried she 
suit, disbelieved the evidence, pointing 
out inter alia that the sum of Rs. ll 
would not have been sufficient. He ob- 
served— 

“It appears that the said deities 
‘have been fixed in some place in he 
inside of the temple, but that alone is 
not enough.” i , 

In his view Pranaprathishtai and Kum- 
babhishekam had to be performed, but 
they were not done. 


32. The statement of Sesha Iver 
that he installed the deities only in 1940, 
if ‘admissible as true, would mean that 
the recital in Ex, A.l that Muthukarurpa 
Pillai had ‘completed the aforesaid entire 
works’ could not be in accordance with 
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the facts. It may be noted in this con- 
nection (vide Ex. A. 2) that the present 
plaintiff in his written statement in that 
suit, O. S.. No. 19 of 1944 raised the con- 
tention that the recitals were made only 
in the expectation that. Muthukaruppa 
Pillai would instal the deities and per- 
form kumbabhishekam. That stand 
was taken by the plaintiff as early as 
in 1944. But, strictly. speaking, the de- 
position of Sesha Iyer in that suit, O. S. 
19 of 1944, is not evidence in the present 
suit. Further, even if it is admissible, 
it may not necessarily be true. Further, 
even if it is true it would only mean 
that he installed the deities on 30-9-1940 
and the further statement- that he per- 
formed kumbabhishekam may not be 
true. But the mere fact of installation 
of the idols on 30-9-1940 is enough for 
our purpose, 


33. I entirely agree with my 
learned brother that kumbabhishekam 
for the said idols is not necessary. The 
real point is that the place has been 
used as of right by the Hindu community 
at least from 1953 as a place of public 
religious worship. I therefore agree 
with my learned brother that the ap- 
peal has to be dismissed with costs. 


Appeal dismissed. 





AIR 1971 MADRAS 413 (V 58 C 84) 
RAMANUJAM, J. 


N. K. M. Kader Saheb, Petitioner v. 
Alwar Thevar and others, Respondents. 


Civil Revn, Petns. Nos. 2181 etc. of 
1969, D/- 15-2-1971 against orders of Sub 
Collector, Ramanathapuram in M. C, T. 
P. No. 61 ete. of 1963. 


. (A) Tenancy Laws — Madras Culti- 
vating Tenants Protection Act (25 of 
1955), Section 3 (4) (a) — The fact, that 
the parties are agitating their claims for 
ryotwari patta before the Settlement 
Officer under the Madras Inams Aboli- 
tion Act (26 of 1963), cannot preclude 
the Revenue Court from disposing of an 
application for eviction and deciding the 
question of ownership incidentally. 
(1957) 2 Mad LJ 369 and (1970) 2 Mad 


LJ 314, Followed. (Para 2) 
(B) Tenancy Laws — Madras Cuti- 
vating Tenants Protection Act (25 of 


1955), Section 4 (B) — It cannot be said 
that the tenant can have benefit of the 
Act only if the tenancy agreement has 
been made in the particular form pres- 
cribed under Section 4 (B). The tenancy 
agreement may be express or implied. 
(1965) 78 Mad LW 363, Followed. | 

. (Para 3) 
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Cases Referred: Chronological 
(1970) 1970-2 Mad LJ 314 = 1970 
Ren C R 925, Karuppan v. Lakshmi- 

narayana Iyer 
(1965) 78 Mad LW 363 = 1965-2 
Mad LJ 144, Kannappa Pillai v. 
Venkataratnam 3 
(1957) 1957-2 Mad LJ 369 = 70 
Mad LW 802, Sriniwasa Iyengar 
v. Revenue Court, Tanjore 
K. Parasaran, for Petitioner; 
Srinivasan. for Respondents, 


ORDER :— All these cases involve 
the same point and as such they are 
dealt with together. The petitioners in 
all these cases are the same, though res- 
pondents in each of the cases are differ- 
ent. The petitioners claiming themselves 
to be landlords, filed applications under 
Section 3 (4) (a) of the Madras Cultivat- 
ing Tenants Protection Act for eviction 
of the various respondents from the lands 
in their respective occupation for non- 
payment of the arrears of rent. It was 
the petitioners’ case that the respondents 
are their tenants in respect of the vari- 
ous extents of their private lands in 
3/4th portion of the village, Keelakanji- 
ramkulam which was granted as Devas- 
tanam Inam by one of the ancient Rajahs 
of Ramnad, the grant being less than 
the whole village, that the separate por- 
tions of those lands have been given to 
the respondents on lease, but that they 
have refused to pay the arrears of rent 
taking advantage of certain proceedings 
initiated by the Settlement Officer under 
Madras Act 26 of 1963. The said peti- 
tions for eviction were resisted by the 
respondents on the ground that the lands 
in question have been notified under the 
Inams Abolition Act (Madras Act 26 of 
1963) that the question of right of owner- 
ship has not been finally decided by the 
Settlement Officer, and that pending 
determination of the question of owner- 
ship by the Settlement Officer the peti- 
tions for eviction under Madras Act 25 
of 1955 cannot be maintained. AH the 
petitions for eviction have been dismis- 
sed by the Revenue court on two grounds: 
(1) that in view of the fact that the 


Paras 


2 
T. R. 


parties are agitating their claims for 
ryotwari patta before the Settlement 
Officer under Madras Act 26 of 1963, 


the question of ownership of the lands 
cannot be finally decided in the proceed- 
ings and (2) the lease deeds filed by the 
petitioners in the form of Exs. P.17, P.20 
and P.21, to prove the tenancies cannot 
be considered to be tenancy agreements 
within the meaning of Madras Act 25 of 
1955 as they were not in the prescribed 
form under Section 4 (B) (1) of the Act. 
The petitioners are aggrieved against 
the dismissal of their petitions by the 
Revenue Court. 

2 It is contended on behalf of 


the petitioners that the two reasons 
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given for the dismissal of the petitions 
are quite untenable and that therefore 
the dismissal orders cannot be sustained. 
I am in entire agreement with the con- 
tention put forward on behalf of the 
petitioners. It has been clearly laid 
down by a Division Bench of this court 
in Srinivasa Iyengar v. Revenue Court, 
Tanjore, 1957-2 Mad LJ 369, that the 
Tribunals constituted under Madras Act 
25 of 1955 have an incidental power or 
jurisdiction to determine the tenure of 
the lands as a preliminary to the inyesti- 
gation of the relationship of landlord 
and ‘tenant between the contending part- 
jes, and that whatever finality might 
attach to any adjudication by the Tribu- 
nal as regards the tenure of the lands 
the Tribunal would certainly have juris- 
diction to determine the tenure for the 
purpose of conducting the enquiry which 
the statute imposes on it, In this case 
the revenue court has got a statutory 
duty to consider and dispose of the peti- 
tions for eviction filed by the petitioners 
on merits, and he cannot shirk that duty 
by dismissing the petition on the ground 
that the proceedings for the issue of 
ryotwari patta are pending before the 
Settlement Officer under Madras Act 26 
of 1963, and that so long as the question 
of issue of ryotwari patta is not decided, 
it is'not possible to decide whether there 
exists the relationship of landlord and 
tenant. It is well established that the 
operation of Madras Act 25 of 1955 can- 
not be confined to ryotwari areas alone, 
and that as the Madras Act 25 of 1955 
has been enacted to restrict the grounds 
of eviction open in cases of tenancies 
unregulated by statutes, if the Tribunal 
finds that the lands are situate in an 
estate it must proceed to decide the 
question as to whether the lands are 
private lands or ryoti land in accordance 
with the provisions contained in Ss. 183 
and 185-A of the Estates Land Act. As 
for the decision of the Division Bench 
in the case above referred to the Court 
in such cases has to incidentally consi- 
der the question whether the lands are 
royti lands or private lands of the peti- 
tioners without waiting for the decision 
of the Settlement Officer in proceedings 
under Madras Act 26 of 1963, and dispose 
of the contentions of the parties before 
it on the question whether the petitioners 
are entitled to an order of eviction on 
the ground of non-payment of arrears 
of rent. In a recent judgment of Ismail 
J. in Karuppan v. Lakshminarayana Iyer 
1970-2 Mad LJ 314, it has been ruled 
that, when the question whether the 
relationship of landlord and tenant sub- 
sists between the petitioner and the res- 
pondents incidentally . arises for deter- 
mination for the purpose of discharging 
the statutory duty imposed on an officer 
or authority, that officer or authority 
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cannot escape his obligation by stating 
that the jurisdiction is vested exclusive- 
ly in some other Tribunal, and that such 
vesting of exclusive jurisdiction in some 
other Tribunal by other statutes will 
have certain other legal consequences 
such as finality and res judicata and 
those consequences may not be available 
to that office or authority which decices 
the very same question as a jurisdic- 
tional or incidental question. According 
to the learned Judge the officer who is 


entrusted with the task of fixation of- 


fair rent under Madras Act 26 of 1£63 
cannot refuse to decide about the rela- 
tionship of landlord and tenant merely 
because the lands are found to be sitwa- 
ted in a village which was notified and 
taken over by: the Government uncer 
Madras Act 26 of 1963, and the tenure 
of the lands have to be necessarily dec.d- 
ed by the authorities constituted uncer 
Madras Act 25 of 1955 as a jurisdictional 
or incidental question without waiting 
for a decision on that question by the 
authority constituted under Madras Act 
26 of 1963. The facts in these cases ere 
exactly similar to the facts in the case 
in 1970-2 Mad LJ 314. Hence I find that 
the first ground given by the Revenue 
court for dismissing the petitions cannot 
at all be sustained. 


3. As regards the other reascns 
given by the Revenue court for dismiss- 
ing the petitions, that the lease ‘deeds 
produced by the petitioners are not in 
the form prescribed under Section 4 (B) 
(1) of Madras Act 25 of 1955, I have to 
straightway say that the said reascn- 
ing overlooks the specific definition of 
the cultivating tenant, contained in Sec- 
tion 2 (aa) which refers to a tenancy 
agreement, express or implied, This 
question has been specifically decided by 
Kailasam, J. in Kannappa Pillai v. Ven- 
kataratnam, (1965) 78 Mad LW £63 
wherein the contention that, all tenarcy 
agreements after 1956 can only be uncer 
the particular form prescribed 
Madras Act 25 of 1955 and in no other 
manner, was rejected on the ground that 
a reading of Section 4 (B) in the light 
of Section 2 (aa) did not support the 
contention that, if the tenant is to have 
the rights of the cultivating tenant, it 
can only be by executing a lease deed 
in the form prescribed in Section 4 (3). 
With respect I am in entire agreement 
with the said decision of Kailasam, J. 
Having regard to the object and policy 
of Madras Act 25 of 1955, it cannot be 
‘said that the tenants can have the bene- 
fit of the Act only if the tenancy agree- 
ments had been made as provided in 
Section 4 (B). The definition of “culti- 
vating tenant” under Section 2 (aa) spe- 
cifically refers to a person who carr-.es 
on personal cultivation under a tenancy 
agreement, express or implied. and the 
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operation of the Act cannot, therefore, 
be curtailed so as to apply to tenancies 
entered intoin the prescribed form under 
Section 4 (B). Thus the second reason 
given by the Revenue Court has also to 
be rejected. 

i 4. The result is, the civil revision 
petitions are allowed, and the matters 
are remitted to the revenue court for 
disposal on merits, after considering the 
question whether the lands are private 
lands of the petitioners or not. There 
will be no order as to costs. 

Petitions allowed, 


e 





AIR 1971 MADRAS 415 (V 58 C 85) 
GANESAN, J. ` 
The Common Wealth Assurance Co. 
Ltd., Bombay, Appellant v. V. P. Rahim 
Khan Sahib and others, Respondents. 


A. A. O. No. 207 of 1968, D/- 29-1- 
1971 against order of Motor Accidents 
Claims Tribunal (Sub-J.), Chingleput in 
M. O. P., No. 46 of 1966. 


Motor Vehicles Act (1939), S. 95 (1) 
Proviso (ii) — A person who hires a 
lorry for carrying goods and accompa: 
nies the goods cannot be said to be a 
Passenger carried by reason of or in 
pursuance of a contract of employment 
within the meaning of the provisc. 1967 
Aec C. J. 65 (MP) and 1967 Acc C. J. 
82 (Punj) and 1968 Ace C, J. 227, (Puni. 
& Har.), Rel. on. (Paras 7, 8, 12) 
Cases Referred: Chronological Paras 
(1968) 1968 Acc C. J. 227 = 39 

Com Cas 682 (Punj. & Har.), 

Oriental Fire and General Insu- 

rance Co. v. Kasturilal LL 
(1967) 1967 Acc. C, J. 65 (Madh 

Pra), South India Insurance Co, 

Ltd. v. Heerabai 9 
(1967) 1967 Acc C. J. 82 (Puni), 

Parkashvati v. Delhi Dayalbagh 

Dairy Ltd. 10 

V. N. Krishna Rao, for Appellant; 
D. Raju, for Respondents. 


JUDGMENT :— The Common Wealth 
Assurance Co, Ltd. Bombay, has prefer- 
red this appeal against the order passed 
by the learned Motor Accidents Claims 
Tribunal, Chingleput, in M. O. P. No. 46 
of 1966 directing the appellant to pay a 
sum of Rs. 15,000/- as compensation to 
the respondents who are the legal re- 
presentatives of the deceased Shamsir 
Khan. 

2. On 17-5-1966 the lorry invol- 
ved in the accident and which belonged 
to one Nagarathinam the first respon- 
dent before the Claims Tribunal was 
engaged by Shamsir Khan for transport- 
ing mangoes from Vellore to Madras. On 
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the way at about 2 or 3 A. M. on 18-5- 
1966 the lorry capsized due to the rash 
and negligent driving of the driver who 
is said to'have slept away while he was 
‘driving the vehicle at good speed. As'a 
` result Shamsir Khan was thrown out 
and was killed. 

3. The respondents who are the 
legal representatives of the deceased 
have filed the application in question 
under -Section -110-A of the Motor Vehi- 
cles- Act claiming compensation of the 


sum of Rs. 15,000, against the owner of.. 


the lorry, Sri P. Nagarathinam and the 
appellant Insurance Company. The Tribu- 
. nal has found that the accident was due 
to the rash and negligent driving. of the 
driver and this finding is not now 
challenged in appeal. 


4. The learned counsel for the 
Insurance company contends that the 
Insurance company is not bound under 
law or. under the policy to compensate 
the legal representatives .of Shamsir 


Khan as the Insurance Company had not: 


covered such a risk. Ona consideration 
of the relevant Section 95 of the Motor 
Vehicles Act and of the relevant clauses 
of the Insurance Policies, I am inclined 
to uphold the contention of the learned 
counsel’ for the appellant. . PF ee 


5..- Under. proviso (1) (c) to sub- 


section (1) of Section 95 of the Act,:: a’ 


policy shall not be required -to cover 
liability in respect of the death of a 


person or passenger being carried in ‘the. 


vehicle if it is a goods vehicle except so 
far as is necessary to.meet the require- 
-ments in relation to liability under the 


Workmen’s Compensation Act, 1923. 
Under proviso (ii) to Section 95, the 
passengers who ‘were carried in the 


lorry by reason of or in pursuance ofa 


contract for employment will - however 
be entitled to compensation. 


' 6. Turning to the Insurance 
Policy, we find that Section 11 deals 
with the liability of third parties. Sec- 
tion 11 (1) provides that subject to the 
limits of liability the company will in- 
demnify the insured against all sums in- 

cluding claimant’s costs and expenses 
` which the Insured shall become legally. 
liable to pay in respect of (i) death or 
bodily injury to any person caused by 
or arising out of the use of the Motor 


Vehicle; provided always that (c) Except 


so far as is necessary to meet the re- 
quirements of Section 95 of the Motor 
Vehicles Act, 1939, in relation to the 
liability under the Workmen’s Compen- 
sation Act, 1923, the ‘company shall not 
be liable in respect of death or bodily 
injury to any person (other than a pas- 
senger carried by reason of or in pur- 
suance of the contract of employment) 
being carried-in or upon or entering or 
- mounting or alighting from the Motor 


thata person who hired 
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Vehicle at the time of the occurrence of 
the. event out of which any claim arises,” 

T The net result is that the legal 
representatives of Shamsir Khan will be 
entitled to a compensation only if it is 
shown that he was a passenger travel- 
ling in the lorry by reason of or in pur- 
suance of a contract of employment be- 


‘tween him and the. first respondent the 


owner of the lorry. I have already 
pointed out and-it is not disputed that 


-Shamsir ‘Khan had ‘only hired the vehi- 
‘cle from the first respondent, the owner 


and was but transporting mangoes from 
Vellore to Madras at the time of the oc- 
currence. This does not show that he 
was under any contract of employment 
with the first respondent the owner ofl 
the vehicle. . 

8°. The learned counsel. for the 
réspondents faintly. contends that the 
contract of employment does not neces- 
sarily mean the employment of Shamsir 
Khan by the first respondent but would 
include the hiring of the vehicle by 
Shamsir Khan, I am afraid that the 
construction sought to be put upon the 
words by the learned - counsel -for the 


‘respondents cannot be lightly upheld. 


9. In South India‘ Insurance Co. 
Ltd. v. Heerabai, 1967 Acc C. J. 65 
(Madh. Pra.)- a Division Bench of the ` 
Madhya Pradesh, High Court has held 
oi a truck for 
carrying some load. and accompanied the . 
same and met with a fatal accident on. 
the way cannot be said to be a passenger 
carried by reason of or in pursuance of 
a contract of employment. os 


10. In Parkash . Vati.v. Delhi 
Dayalbagh Dairy Ltd., 1967 Acc, C. J. 
82 (Punj) a Division Bench of the Pun- 
jab High Court had taken the same view 
in respect of a commission agent who 
carried goods in a goods vehicle for sup- 
plying the same to the owner of the 
vehicle on commission basis. It was 
contended on behalf of the claimant in 
that ‘case .that the -deceased should be 
deemed to be travelling in the vehicle 
by virtue of a contract of employment 
with himself and that the contract of 
employment need not necessarily be with 
the owner of the vehicle. The learned 
Judges while observing that the contract 
of employment need not necessarily be 
with the owner of the vehicle, held that 
the Insurance company cannot be made 
liable because the deceased was not 
shown to have been on the vehicle by 
reason of or in pursuance of any con- 
tract of employment. f 

_ it. _ To the ` same effect is the 
case òf Oriental Fire and General Insu- 
rance Co. v. Kasturilal, 1968 Ace C. J. 
227 (Punj. & Har.) where Sharma, J. of 
the. High Court for the States of Pun- 
jab and Haryana at Chandigarh had 
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ruled that an owner of goods accom- 
panying the goods in a truck cannot be 
said to be a passenger carried by reason 
of or in pursuance of a contract of em- 
ployment. 

12. The authorities are overwhel- 
ming in support of the contention of the 
learned counsel for the appellant ani I 
respectfully agree with those decisions. 
I have already pointed out that the legi- 
timate construction which can be plazed 
upon the provisions of Section 95 of the 
Motor Vehicles Act and upon the provi- 
sions of Section 2 in the Insurance Poticy 
relating to liability to third parties zan 
lead to only one conclusion that is a 
‘ |passenger carried by a lorry will not be 
covered by the Insurance policy uniess 
he is proved to be a passenger travelling 
by reason of or in pursuance of a œn- 
tract of employment. I am clear tnat 
Shamshir Khan’s case will not fall with 
in this category. i 

13. In the result, the appeal filed 


by the appellant Insurance Company is: 


allowed but under the  circumstanzes 
without costs. The result is that she 
respondents 1 and 2 will be entitled to 
recover the compensation awarded by 
the Tribunal only from the third res- 


pondent, Sri Nagarathnam, the owner of- 


the lorry. The sum of Rs. 15,000 devo- 
sited by the appellant Insurance com- 
pany in the Tribunal will be withdrawn 
by it without any condition. 
Appeal allowed, 





AIR 1971 MADRAS 417 (V 58 C 8s) 
RAMANUJAM, J. 

A. Subbaiah Padayachi, Petitioner v. 
State of Madras represented by the Col- 
lector of Thanjavur, Respondent. 

Civil Revn. Petn. No. 1516 of 1957, 
D/- 27-1-1971 against order of Sub-J., 
(Land Tribunal) Mayuram, D/- 24-12- 
(1966. 

Tenancy Laws — Madras Land Fe- 
forms (Fixation of Ceiling on Land) Act 
(58 of 1961), Section 60 — For fixing 
the cultivating tenant’s ceiling area, tie 
holdings in the hands of the other mem- 
bers of the ténant’s family cannot 3e 
taken into account as Section 60 contem- 
plates an individual being a cultivating 
tenant and not the family as such. 

(Para 3) 

V. Sridevan, for Petitioner; C. Krisa- 
nan, for Addl. Govt. Pleader, for Re- 
pondent. 

ORDER :— The petitioner herein 
held 1.524 acres of land in his own name 
and his minor sons held an extent of 
6.78 acres. The petitioner was cultivat- 
ing on lease an extent of 4.51 acres b2- 
longing to a third party. The Authorised 
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Officer clubbed all the three items and 
proposed to declare the said leasehold 
extent of 4.51 acres being in excess of 
the cultivating tenant’s ceiling area as 
fixed under Section 60 of Madras Act 58 
of 1961. The petitioner contended be- 
fore the Authorised Officer that he is in 
possession of only 1.524 acres as owner 
and that the extent of 6.78 acres belong- 
ing to his minor sons cannot be clubbed 
with his extent for the purpose of fix- 
ing the cultivating tenant’s ceiling area 
under Ch. VIII ‘of the Act. But this ob- 
jection was overruled by the Authorised 
Officer and he held that as the minor 
sons who held an extent of 6.78 acres 
are members of the petitioner’s family, 


. as defined in Section 3 (14), the aggre- 


gate holding in the hands of all the 
minors have to be taken into account 
for the . purpose of fixing the cultivat- 
ing tenant’s ceiling area of the petitioner. 
On appeal to the Land Tribunal, the 
Authorised Officer’s view has been ac- 
cepted as correct. 


Qe Agegrieved against the decision 
of the authorities below the petitioner 
has come to this court ahd contends that 
the definition of “family” cannot be im- 
ported into.the proceedings arising under 
Ch. VIII and that the separate holdings 
of the members of the family cannot be 
grouped and aggregated as under Sec- 
tion 5 (2) for fixing the cultivating 
tenant’s ceiling area. It is urged that 
there is no provision like Section 5 (2) 
in Ch. VII, enabling . the Authorised 
Officer to club the separate holdings of 
the members for fixing the cultivating . 
tenant’s ceiling area under Sections 60 
and 61 of the Act. The authorities be- 
low rejected the said: contention on the 
ground that the definition of “person” 
in Section 3 (34) of the Act included a 
family and that a conjoint reading of 
Section 3 (14) and 3 (34) showed that 
for the purpose of Section 60 also such 
clubbing of the separate properties of 
all the members of the family is autho- 
rised. But I am of the opinion that the 
yw of the authorities below is not cor- 
rect, i 


3. Section 60 defines a “cultivat- 
ing tenant’s ceiling area” as five stand- 
ard acres held by any person partly as 
a cultivating tenant and partly as owner 
or wholly as cultivating tenant, and the 
explanation to that Section defines ‘culti- 
vating tenant’ as including any tenant 
who is in actual possession of land but 
does not contribute his own physical 
labour or that of any member of his 
family in the cultivation of such land. 
The above explanation throws some 
light on the question whether the notion 
of family as defined in Section 3 (14) 
can be imported for the purpose of Ch. 
VIX. A cultivating tenant has also been 
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defined in Section 3 (10) of the Act aš- 


meaning a person who contributes his 
own physical labour or that of any 
member of his family in the cultivation 
of any land belonging to another, under 
a tenancy agreement, express or implied, 
including the heir of such person. If the 
heir contributes his own physical labour 


or that of any member of his family in . 


the cultivation of such land. The defi- 
nitions of cultivating tenant both under 
Section 3 (10) as well as in the expla- 
nation to Section 60 séems to suggest 
that it only contemplates an individual 
being a cultivating tenant and not the 
family as such. The words a person who 
contributes his own physical labour or 
that of any member of his family” lead 
to the inference that the term ‘cultivat- 
ing tenant’ is meant to refer to an indi- 
vidual and not a- family as such. The 
reference to the words ‘his family’ in 
the above definitions can refer only to 
the family of the person who is contem- 
plated under the definition. The words 
“physical labour” can only mean that 
it is the personal enjoyment of the in- 
dividual that is, contemplated and not 
the enjoyment of the family. Having 
regard to the definition of ‘cultivating 
tenant’? both in Section 3 (1) and in the 
Explanation to Section 60, it cannot be 
said that the legislature intended to in- 
clude “family” within the definition of 
‘cultivating tenant’. The above view also 
gets support from the fact that there 
is no provision like Section 5° (2) in Ch. 
VIIL under which a cultivating tenant’s 
ceiling area is determined and the ex- 
cess is taken by the Authorised Officer 
under Section 62 of the Act. S. 5 (2) 
‘specifically says that the aggregation of 
the separate holdings of the members is 
contemplated only for the purpose of 

Section 5. If the aggregation of separate 
` holdings is intended to be for all pur- 
poses, the Legislature would have made 
a similar provision in Section 60 provid- 
ing not only for aggregation of the in- 
dividual holdings of the members but 
also for an additional extent for each of 
the members over and above _ certain 
minimum, But no such provision has 
been made. This shows the legislative 
intention to be clear that for purposes 
of Ch. VIII the notion of ‘family’ cannot 
be brought in. Hence the authorities 
below are in error in taking the minors 
properties also into account for purpose 
of fixing the cultivating tenant’s ceiling 
area. : 

4. In the result, the civil revision 
petition is allowed and the Authorised 
Officer is directed to exclude the lands 
of the minors in fixing the cultivating 
tenant’s ceiling area of the petitioner 
herein. No costs. 

Petition allowed, 





AIR 1971 MADRAS 418 (V 58 C 87) 
RAMAPRASADA RAO, J. 


Syed Valiyullah Shah Khadiri, Peer- 
zada and others, Petitioners v. State of 
Tamil Nadu and another, Respondents, 

Writ Petn. No. 2028 of 1969, D/- 8- 
12-1970. 

Wakf Act (1954), Section 43 (4-A) —= 
State Government while disposing of an 
appeal against an order of removal of 
Mutavali acts quasi-judicially. Its order 
must be a speaking. one. (Para 2) 


Cases Referred : Chronological Paras 
(1969) W. P. No. 2093 of 1969, D/- 
24-11-1969 (Mad), K. V. Gawiappa 
v. State of Tamil Nadu 


S. K. Ahmed Meeran, for Petition- 
ers; T. Sathiadev, Asst. Govt. Pleader, 
for Respondents, 


ORDER :— The petitioner was 
Muthavalli and Sajjadinishin of Hassan 
Raja Durga and Mosque Arcot, North 
Arcot District. The Special Officer who 
noted certain irregularities in the admin- 
istration of the Mosque by the peti- 
tioner, chargesheeted the Muthavalli and 
called upon him to explain. Alagiri- 
swami, J. in. C. M. P. No. 8759 of 1969 
has noted as to how the petitioner evas 
ded appearance before the Special Offi- 
cer and it was in those circumstances 
the learned Judge was not inclined to 
grant a stay of the operation of the 
order of the Special Officer. Agegrieved 
against the order of the Special Officer 
dated 10-7-1968, whereby the petitioner 
was removed from the Mutavalliship of 
the Durga, the petitioner preferred an 
appeal to the first respondent under Sec- 
tion 43 (4-A) of the Waki Act, 1954, He 
also secured a stay of the operation of 
the order in the first instance. The peti» 
tioner stated that the only communica- 
tion he received from the first respon- 
dent was on 14-4-1969 which stated that 
the above appeal was rejected, In fact, 
the order reads as follows: 


“The Government has carefully exa 
mined the petition from Thiru Syed 
Valiullah Shah Khadiri Peerzada against 
the orders of the Special Officer for 
Wakfs, removing him from the Mutha- 
valliship. The petition is rejected. Thea 
stay granted in the Government Memo- 
randum. second cited is hereby vacated.” 
On the ground that the impugned order 
is a non-speaking one, the petitioner has 
come up to this court seeking for a wrif 
of certiorari to quash the same. His 
other ground .is that the principles of 
natural justice have been violated, in 
that, he was not given an opportunity, 
to make his representations when the 
appeal was considered by the first res- 
pondent. : 
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2. While exercising, jurisdiction 
under sub-section (4) of Section 43 of 
the Wakf Act, the first respondent acts 
quasi, judicially. It has two parties be- 
fore it, namely, the aggrieved appellant 
and the statutory body which impcsed 
the penalty. There is a dispute which 
is the subject matter of the appeal and 
alternatively the first respondent has to 
decide on such a dispute between the 
two parties before it who have come up 
by virtue of the statutory entitlement 
of one or the other of the aggrieved 
Parties to approach the first respondent 
for relief. In those circumstances it is 
well established that a quasi judicial 
tribunal disposing of a matter which is 
more or less a lis, which disposition af- 
fects rights of parties, it should not oaly 
deal with the matter fairly but while 
rendering a decision it should give rea- 
sons for arriving at the conclusion. A 
non-speaking order passed by a quasi 
judicial Tribunal would be an empty one 
as the higher hierarchy of courts or zri- 
bunals which are given the opporturity 
to scrutinise the said non-speaking order 
would be at a disadvantage to consider 
whether the impugned. order is prorer, 
legal or regular. If such a court or 
Tribunal exercising supervisory or visi- 
torial jurisdiction is not given the real 
opportunity to test the propriety or 
legality of an order impugned before it, 
then such an order is ‘practically a void 
one and the product of an empty forma- 
lity. It is in this context that Alagc-ri- 
swami, J., in W, P. 2093 of 1969 (Mad) 
while adopting the. reasoning of the deci- 
sions of the Supreme Court rendered on 
this aspect observed— 


“When judicial power is exercised 
by an authority normally performing exe- 
cutive or administrative functions, the 
court would require to be satisfied that 
the decision has been reached after cue 
consideration of the merits of the &s- 
pute, uninfluenced by extraneous corsi- 
derations of policy or expediency.” 
Referring to the observations of the 
Supreme Court, the learned Judge szid 
that “the court insists upon disclosure 
of reasons in support of the order >n 
two grounds— one, that the party zg- 
grieved in a proceeding before the Hish 
Court or the Supreme Court has the cp- 
portunity to demonstrate that the rea- 
sons which persuaded the authority to 
reject his case were erroneous; the other 
that the obligation to record reasons 
operates as a deterrent against possikle 
arbitrary action by the executive autko- 
rity invested with judicial power.” 


3. In the instant case, it is not 
disputed that the impugned order is a 
non-speaking one. No reasons are given 
to support the rejection. In such cir- 
cumstances and in view of my observa- 


Ramanatha v. K. V. Kuppuswami 


[Prs, 2-4] Mad. 419 


tions as above, this writ petition has to 
be allowed. The rule nisi is made abso- 
lute and the writ petition is allowed. 


4. There will be no order as to 
costs. The matter therefore has to neces- 
sarily. go back to Government. Accord- 
ingly the subject is remitted to the first 
respondent for re-examination of the ap- 
peal memorandum filed by the petitioner 


and which was rejected by the first res- 
pondent without giving any reasons 
whatsoever, 


Petition allowed. 





AIR 1971 MADRAS 419 (V 58 C 88) 
RAMANUJAM, J. 
Ramanatha Reddy, Appellant v. 
K. V. Kuppuswami Mudaliar and others, 
Respondents. 
A. A. A. O. No. 86 of 1970, D/- 7-12- 
1970 against order of Dist. J., North 
fn Vellore in CŒ, M. A. No. 10 of 


Succession Act (1925), S. 214 (1) (b) 
— A legal representative need not pro- 
duce a succession certificate to continue 
the execution initiated by the deceased 
decree-holder. Application for substitu- 
tion cannot be treated as a fresh applica- 
tion for execution so as to attract Sec- 
tion 214. (1899) ILR 26 Cal 839 & AIR 
1957 Pat 435 & AIR 1965 Pat 296 & AIR 
1963 Andh Pra 69, Rel. on; AIR 1938 
Nag 528 & AIR 1956 Tra. Co. 183 & AIR 
1968 Raj 273, Dissented from, 
(Para 7) 


P 
Cases Referred: Chronological Paras 
(1969) 1969-2 Andh WR 479, Appa- 
rao v. Venkanna 
(1968) AIR 1968 Raj 273 (V 55) = 
1968 Raj LW 519, Ganeshmal v. 
Anand Kanwar i 
(1965) AIR 1965 Pat 296 (V 52), 
Lal Kumari v. Fulmati Kuer 3, 6 
(1963) AIR 1963 Andh Pra 69 
(V 50) = 1962-2 Andh LT 238, 
Akula Mabukhan v., Rajamma 
(1957) AIR 1957 Pat 435 (V 44) = 
1957 BLJR 93, Raghubir Narain 
Singh v. Raj Rajeshwari Prasad 
Singh 3, 6 
{1956) AIR 1956 Tra Co 183 (V 43) 
= ILR (1956) Tra Co 62, Chaco 
v. Varghese 5, 6 
(1938) AIR 1938 Nag 528 (V 25) = 
1938 Nag LJ 99, Tejraj Rajmal 
v. Rampyari 5, 6 
(1936) ATR 1936 Pesh 17 (V 23) = 
161 Ind Cas 204, Balmukund v. 
Gobindram 3 
(1899) ILR 26 Cal 839 = 4 Cal WN 
558, Mohamed Yusuf v. Abdur 
im Bepari 3, 5, 6 


CO/EO/B405/71/AKI/K. 


3, 6 
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` (1894) ILR 16 All 259 = 1894 All 
WN 74, Fatehchand-v. Muha- 


mmad Bakhsh p 


K. Chandramouli, for Appellant; S: 
Balasubramaniam, for _D, V. Sivagnanam, 
for Respondents. 


JUDGMENT : — The only poit that 
arises in this appeal is as to whether 
the legal representatives of the deceased 
decree-holder can continue the Execution 
Petition filed by him without a succes- 
sion certificate. One Natesa- Mudaliar 
obtained a decree against the appellant 
herein in O. S, 128 of 1964 and he filed 
E. P. 118 of 1965 in Sub- Court, vee 
During the pendency of the said E. 
the said Natesa Mudaliar died and tig 
widow, sons and daughters filed E. A. 364 
of 1969 for impleading themselves as his 
legal representatives and to continue the 
E, P. further. The appellant-judgment- 
debtor raised the objection that the legal 
representatives cannot be allowed to con- 
tinue the E. P. without production of a 
succession certificate. This objection 
was overruled by the executing Court, 
and the respondents herein were brought 
on record as the legal representatives of 
the deceased decree-holder and the execu- 
tion was allowed to proceed. The matter 
was taken in appeal to the District Court, 
North Arcot and the appellate Judge 
also held that no suecession certificate 
was necessary to continue the E. P. filed 
by the deceased decree-holder. The ques- 
tion is whether the view taken by the 
court below is correct. 


2. The learned counsel for the 
appellants contends that a errr iar 
certificate is necessary under S. 214 (1) 


(b) of the Indian Succession Act and 
that the view of the courts below hold- 
ing that no succession certificate is re 
guired for continuance of the E. P. is 
erroneous. According to the es 
counsel Order 22,. Rule 12, Civil P 
will not apply to execution vase ee 
and it is only Rule 16 of Order 21 and 
Section 146 that can be invoked in rela- 
tion to execution proceedings, and hav- 
ing regard to the wording of Rule 16 of 
Order 21 when a legal representative 
seeks to continue the E. P., he in effect 
seeks to substitute himself for the decea- 
sed décree-holder which amounts to the 
filing .of fresh execution petition by the 
legal representative. By such a. conten- 
tion the learned counsel for the appel- 
lant seeks to get over a series of deci- 
sions holding the view that if the legal 
reps ae seek .to continue the 
E. P. filed by the deceased decree-holder 
no succession certificate 
under Section 214 (1) (b) of the Indian 
Succession Act. 

3. In Mohamed Yusuf v. Abdur 
Rahim Bepari, (1899) ILR 26 Cal 839 
while construing the scope of similar 
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is necessary ~ 


A. J. R. 


provision in Section 4 of the Succession 
Certificate Act of 1889, it was held that 
section is not a bar to execution pro- 
ceedings instituted -on a mortgage decree 
upon the application of the original 
mortgagee by reason of the original 
mortgagee having died during the pen- 
dency of the proceedings, -and that his’ 
legal representatives who have been sub- 
stituted in his place need not produce 
any succession certificate. The said Sec- 
tion 4 provided that no court shall pro- 
ceed upon the application of a person 
claiming to be entitled to the effects of 
a deceased person to execute against the 
debtor: of such deceased person a decree 
or order for the payment of his debt, 
Construing the words ‘proceed upon the 
application of a person claiming to be 
entitled. to the effects of- the deceased 
person’ the: court expressed the view 
that when the legal representatives seek 
to continue the application filed by the 
decree-holder, the court is not proceed- 
ing upon the application of the legal re- 
presentatives but was proceeding upon the 
application of the original creditor: him- 
self, Balmukund v. Gobindram, ATR 1936 
Pesh 17 and Raghubir Narain Singh v. 
Raj Rajeswari Prasad Singh, AIR 1957 Pat 
435 also took the same view (In Lal 
Kumari v. Fulmati Kuer, AIR 1965 Pat 
296, while rejecting. a contention raised 
by the judgment debtor that the heirs of 
the original decreeholder cannot be per- 
mitted to execute the decree without pro- 
duction. of a succession certificate under 
the provisions of Section 214 (1) (b) of 
the Indian Succession Act, the Court held 
that the execution petition having been 
commenced by the original decreeholder 
himself, Section 214 (1) (b) had no ap- 
plication at all to that case, following 
the decision of the same Court in AIR 
31957 Pat 435. -In Akula Mabukhan v. 
Rajamma, AIR 1963 Andh Pra 69, if 
was held that it is only an application 
for execution filed by a person claiming 

to be entitled to execute the decree that 
comes within the prohibition enacted in 
Section 214 (1) (b), that it did not apply 
to a person who seeks to come on record 
as legal representative of a decreeholder 
for the purpose of continuing that ap- 
plication, that the continuance of an exe- 
cution petition filed by the decreeholder 
himself by his legal representatives after 
his death was not hit at by Section 214 
(1) (b), and that as such a legal represen- 
tative need not produce a succession 
certificate to continue the execution. 
Chandra Reddy C. J. speaking for the 
Bench, states :— 


“It is manifest from the Tanguage of 
Section 214 (1) (b) that it is only an ap- 
plication for execution filed by a person 
that comes within the prohibition enact- 
ed in S. 214 (1) (b). Could it be predicat- 
ed that a person, who seeks to come on 
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record as the legal representative of a 
decreeholder for the purpose of. continu- 
ing that application, has applied for exe- 
cution of the decree? In our opinion, the 
answer is in the negative. It looks ta us 
that this clause contemplates initiation 
of execution proceedings by a person 
and not- 
already started by the decree-holder”. 
Another Bench of the Andhra Pradesh 
High Court in Apparao v. Venkarna, 
1969-2 Andh WR 479 had also expressed 
that the language employed in Sec- 
tion 214 (1) (b) is plain and clear enough 
to indicate that no Court shall proc2ed 
to execute a decree upon an application 
by a person claiming to be entitled 
thereto on succession and that a succes- 
sion certificate was not necessary where 
the applicant simply seeks to continue 
a pending proceeding. 


4. As against these decisions 
which clearly lay down the princiole 
that when the execution petition has 
been initiated by the deceased decrze- 
holder himself and the persons succeed:ng 
him seek to continue the execution pro- 


ceedings no succession certificate is re- 


quired under Section 214 (1) (b) of “he 
Indian Succession Act, the  learred 
counsel for the appellant seeks to rely 
. on the following decisions which take a 
contrary view. 


5. In Tejraj Rajmal v, Rampyeri, 
ATR 1938 Nag 528 it has been held that 
where the legal representatives who get 
themselves substituted in the place of 
the decreeholder and seek to proceed 
with the execution petition filed by the 
deceased decreeholder, the production 
of a succession certificate under Sec- 
tion 214 (1) (b) was essential. In tkat 
case the Court distinguished (1899) ILR 
26 Cal 839. and preferred to follow Fateh 
Chand v. Muhammad Bakhsh, (1894) ILR 
16 All 259. The reasoning adopted in 
that case was that abatement does rot 
apply to execution proceedings, that 
steps have to be-taken by the legal re- 
presentatives for substitution, that such 
an application for leave to carry on tne 
pending ‘execution petition will fall with- 
in the words “upon an application of a 
person claiming to be so entitled” cc- 
curring in Section 214 (1) (b) and that 
the court cannot proceed on that appi- 
cation unless a succession certificate is 
produced. The said view has been fcl- 
lowed in Chacko v. Varghese, AIR 1956 
Tra Co 183. In that case after the filing 
of an execution petition the decree-holi- 
er died and his heirs put in a petiticn 
for being impleaded and for continuing 
the execution. The question was wh2- 
ther a succession certificate was essen- 
tial in view of Section 214, The Court, 
after considering the rival views En 
(1899) ILR 26 Cal 839 and AIR 1938 Neg 


continuance _of proceedings . 
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528 found it impossible to follow (1899) 
ILR 26 Cal 839 and adopting the reason- 
ing in AIR 1938 Nag 528, they held that 
a succession certificate is essential for 
continuing the existing E. P. The learn- 
ed Judges in that case dissented from 
the view expressed in (1899) ILR 26 Cal 
839 and the later decisions following it. 
Ganeshmal v. Anand Kanwar, AIR 1968 
Raj 273 has also taken a similar view. 
It was held in that case that the main 
purpose of Section 214 is to protect the 
debtor from vexatious proceedings and 
from being harassed at different times 
by different persons claiming to be the 
successors of the plaintiff or the decree- 
holder; that if that basic purpose is kept 
in view, then the natural interpretation - 


of clause (b) would be that no court 
shall proceed to execute a decree or 
order for payment of-debt against a 


debtor, in case the decree-holder expires 
unless the person claiming to be enti- 
tled to execute the decree in the place 
of the decree-holder obtains a succession 
certificate and’ produces. in court, and 
that even in a case where an execution 
application is pending and his legal 
representatives present an application to 
be substituted in his place, it is in sub- 
stance, an application -to execute the 
decree or order which will attract the 
provisions of Section 214. 


6. So far there appears to be no 
decided case on this point by this court. 
On a due consideration of the matter I 
consider that the view expressed in 
(1899) ILR 26 Cal 839; AIR 1957 Pat 435; 
AIR 1965 Pat 296 and AIR 1963 Andh 
Pra 69, has to be preferred rather than 
the view expressed in AIR 1938 Nag 528; 
AIR 1956 Trav Co 183; AIR 1968 Raj 
273. The reason set out in AIR 1938 
Nag 528 for taking a different view from 
(1899) ILR 26 Cal 829 is this :— 


7. An application filed by the . 


. legal representative to bring himself on 


record should be treated as an applica- 
tion for substitution or for fresh execu- 
tion and if so treated it will attract the 
provisions of Section 214. But that in 
my view, does not make much differ- 
ence in the interpretation of the scope 
of Section 214. Section 214 specifically 
bars the court from proceeding with the 
execution on an application of a person 
claiming to be entitled to execute the 
decree. That does not contemplate the 
continuance of an existing execution ap- 
plication. On a fair reading of sub-sec- 
tion (1) (b) of Section 214 it has to be 
taken that the bar is only against insti- 
tution of execution proceedings by a per- 
son claiming on succession, and does not 
bar the continuance of the proceeding 
already initiated by the deceased. It is 
well established that in view of O. 22, 
R. 12 execution proceedings cannot 
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abate on the death of the petitioner and 
the legal representatives can therefore 
continue the proceecings without filing 
a separate execution petition, by substi- 
tuting themselves under Section 146 
and Order 21, Rule 16, Civil P. C. Once 
the legal representative substitutes him- 
self as the petitioner in the execution 
petition already filed by the deceased 
decree-holder, the execution has to pro- 
ceed and the legal representative need 
not further prove that he is a person en- 
titled to execute the decree against the 
particular debtor on succession. It can- 
not also be treated as a fresh application 
for execution by the legal representative 
claiming himself to be entitled to exe- 
‘leute the decree. It appears, therefore, 
that it is only when the legal represen- 
tative files a fresh application for exe- 
cution, Section 214 will stand attracted 
and not when he seeks to continue the 
execution petition initiated by the de- 
ceased decree-holder. 

8. The result is the orders of the 
courts below have to be upheld and the 
appeal dismissed but without costs. | 

Appeal dismissed. 





AIR 1971 MADRAS 422 (V 58 C 89) 
‘ISMAIL, J. 

Lodd .Balamukundas, Appellant v. 
K. Kothandapani and others, Respon- 
dents. 

Second Appeal No. 14 of 1967, D/- 
16-11-1970 against order of Prl. Judge, 
City Civil Court, Madras, D/- 29-11-1966. 

(A) Civil P. C. (1908), O. 6, R. 2 — 
A plaintiff coming to the Court with a 
specific case on specific grounds cannot, 
failing to prove it, try to rely on the 
facts alleged by the defendant. 
pa (Para 8) 

Thus where the plaintiff had come 
fo Court with a specific case of protec- 
tion under Madras City Tenants’ Protec- 
tion Act on the basis of the subject 
matter of the lease being only a vacant 
site without any superstructure thereon 
and the case is negatived, Court has to 
dismiss the suit. It cannot reconstruct 
a new case never put forward by the 
plaintiff and grant him relief under 
Madras Buildings (Lease and Rent Con- 
trol) Act. , (Para 7) 


(B) Houses and Rents — Madras 
Buildings (Lease and Rent Control) Act 
(18 of 1960), Section 10 — Where the 
landlord only wants to recover rent from 
sub-tenants inducted in the premises by 
the tenant in contravention of lease 
conditions and not to throw out tenant 
or sub-tenant from the premises. S. 10 
providing protection from eviction has 
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L. Balamukundas v. K. Kothandapani (Ismail J.) 


As J. R. 
no application. AIR 1949 Mad 765, Re- 
lied on. (Para 11) 
Cases Referred: Chronological Paras 


(1968) C. R. P. No. 1354 of 1967, 
D/- 29-11-1968 = 1969-2 Mad LJ 
222, Kandasami Udayar v, Karu- 


ppudayar 8 
(1961) AIR 1961 Mad 289 (V 48) = 

1960-2 Mad LJ 477, Subramania 

Mudaliar v. Amapet Co-op.. 

Society 8 


(1957) AIR 1957 Mad 186 (V 44) = 


1956-2 Mad LJ 578, Govindraj 
v. Kandasami Gounder 
(1949) AIR 1949. Mad 765 (V 36) = 
1949-1 Mad LJ 452, Theruvath 
Vittil Muhammadunni v. Melapura- 
kkal Unniri 10 
(1887) ILR 14 Cal 791 (FB), Ram- 
dayal v. Junmenjoy Ccondoo 8 


V. Vedantachari and A. Venkatesan, 
for Appellant; S. W. Kanakaraj, R. 
Mathrubhutham and T. S. Srinivasa Iyer, 
for Respondents. 


JUDGMENT :— The first defendant 
in O. S. No, 3295 of 1962 on the file of 
the VIII Assistant’ Judge, City Civil 
Court, Madras, is the appellant before 
this court. That suit was instituted by 
the first respondent herein under the 
following circumstances. 


The suit property belonged to one 
Lodd Mohanakrishna and the first res- 
pondent herein took the same on lease 
from him. In a partition entered into in 
the family the suit property was allotted 
to the appellant herein and after such 
allotment, the first respondent was pay- 
ing rent to the appellant, herein. 
One of the clauses in the lease deed 
executed by the first respondent in 
favour of Lodd Mohanakrishna pro- 
vided that if there had been default 
on the part of the tenant to pay the rent, 
the landlord was entitled to determine 
the tenancy and re-enter on the demised 
premises. Alleging that the first respon- 
dent herein had defaulted in the pay- 
ment of rent, on 2-11-1962, the appel- 
lant issued notice terminating the 
tenancy and proposing to exercise his 
rights to re-enter upon the property in 
terms of the lease deed. Thereupon, the 
appellant appears to have directly enter- 
ed into tenancy arrangements with the 
sub-tenants who were let into possession 
by the first respondent herein, It was 
under these circumstances: that the first 
respondent instituted the suit praying 
for an injunction restraining the appel- 
lant herein, his agents, employees or 
workmen from taking possession of the 
suit property or in any other manner 
interfering with the possession of the 
plaintiff (the first respondent herein) to 
the suit property except by due process ` 
of law. The cause of action and the 
ground for the relief asked for, as 
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stated in the plaint, was that what was 
originally leased out was only a vacant 
piece of land- and the first responcent 
herein had acquired indefeasible intezest 
in the suit property as provided for in 
the Madras City Tenants Protection Act 
and, in any event, the first responcent 
contended that the appellant had no 
manner of right to dispossess the plain- 
tiff, the first respondent, or to disturb 
the possession of the first responcent 
without resort to court and by due pro- 
cess of law. 


2. The suit was resisted by the 
appellant herein on several grounds, me 
of them being that what was leased put 
to the first respondent was not a vacant 
site and all the superstructures standing 
on the jand belonged to the appellant 
herein and the first respondent himself 
was not in possession of any part of ihe 
property and the entire demised trre- 
mises had been sub-let by the first 
respondent to the various sub-tenamts 
from whom the appellant had obtained 
independent tenancy agreements. 


3. The learned VIII Assistant 
Judge, City Civil Court, Madras by juig- 
ment and decree dated 25th Septemter, 
1965, dismissed the suit. As against this 
‘judgment and decree, the first respon- 
dent herein preferred an appeal to she 
learned Principal Judge, City Civil Co art 
Madras, who on 29th November, 1566, 
allowed the appeal. Hence, the presant 
second appeal by the first defendant in 
the suit, 


4, The learned Principal Judge, 
City Civil Court, agreed with the con- 
clusion of the learned VIII Assistant 
Judge, that what was leased out was 
not a vacant site alone but was the site 
with the superstructures thereon. He 
also agreed with the other conclusion of 
the learned VIII Assistant Judge that 
the entire property had been let out to 
the sub-tenants and the first respondent 
himself was not in occupation of any 
portion of the property and he was car- 
rying on his painting business in another 
place on the same road. Therefore, he 
came to the conclusion just as the learn- 
ed VIII Assistant Judge that the first 
respondent herein was not entitled to 
any protection under the Madras C.ty 
Tenants Protection Act. However, the 
learned Principal Judge was of the vi2w 
that the first respondent herein would 
be entitled to the protection under the 
Madras Buildings (Lease and Rent Con- 
trol) Act, 1960 and, therefore, | withc ut 
having recourse to the provisions con- 
tained therein for evicting the first rəs- 
pondent herein, the appellant had no 
right to take tenancy agreements from 
the various sub-tenants of the first rəs- 
pondent and that, the first respondent 
was entitled to an injunction in this þe- 
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half and consequently decreed the suit. 
It is the correctness of this conclusion 
of the learned Principal Judge that is 
contested by the learned counsel for the 
appellant on three independent and dif- 
ferent grounds. 


5. The first contention is that the 
first respondent herein having come to 
the court with the specific and positive 
case of protection under the Madras 
City Tenants Protection Act on the basis 
of the subject matter-of the lease being 
only a vacent site, once it was found by 
the courts below that the subject matter 
of the lease was not the vacant site but 
the superstructure itself, the suit must 
have been straightway dismissed and 
the learned Principal Judge was not en- 
titled to reconstruct a new case on be- 
half of the first respondent not put for- 
ward by him and grant him relief on 
that basis, The second contention is that 
in any event under the provisions of 
the Madras Buildings (Lease and Rent 
Control) Act, the first respondent herein 
would not be entitled to object to the 
action which the appellant had taken be- 
cause what is prohibited under Sec- 
tion 10 (1) of Madras Act XVIII of 1960 
is eviction from the property and what 
the appellant wanted was not any such 
eviction of either the first respondent or 
the sub-tenants from the premises but 
merely a right to collect the rent from 
the sub-tenants by entering into indepen- 
dent agreements with them. The third 
contention is that on the issue of notice 
terminating the tenancy and on entering 
into independent lease agreements with 
the sub-tenants, there had been a dis- 
ruption of the entire holding as far as 
the first respondent is concerned and, 
therefore, the first respondent would not 
be entitled to any protection under the 
provisions of Madras Act XVIII of 1960. 


6. I may straightway point out 
that the appellant herein will be entitled 
to succeed on any one of those grounds 
and since I am accepting the contention 
of the learned counsel for the appellant 
on the first two grounds it is unneces- 
sary to go into the third of the grounds. 


Te As far as the first ground is 
concerned, I. have already referred tol 
the fact that in the plaint, the first res- 
pondent had expressly and specifically. 
stated that what was leased out to him 
was only a vacant land and, therefore, 
he had acquired an indefeasible interest 
under the provisions of the Madras City 
Tenants Protection Act and consequently 
the appellant herein had no right to 
interfere with that enjoyment by enter- 
ing into independent lease agreements 
with the various sub-tenants of his. 
Both the courts have come to the con- 
clusion that what was leased out was 
not the vacant site only but the super- 
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structures standing thereon and, there- 
fore, the question of the first respondent 
claiming any protection under the Mad- 
ras City Tenants Protection Act did not 
arise, .On this finding of the courts be- 
low, the suit should have been dismissed 
and there was absolutely no scope for 
going into any other ‘consideration.. In 
view of this, I am definitely _ of the 
opinion that the learned Principal Judge 
erred in going into the question whether 
the first respondent herein would be en- 
titled to any protection under the Madras 
Buildings (Lease and Rent Control) Act, 
namely, Madras Act XVIII of 1960, and 
in view of that protection available . to 
the first respondent whether he is enti- 
tled to any injunction in the suit or not, 


8." It is not open to a plaintiff 
who came to the Court with a specific 
case and’ with a specific ground of relief 
to go back on them and abandon the same 
and seek to claim the same relief on the 
facts alleged by the defendant, as held 
by Anantanarayanan, C. J. in Kandasami 
Udayar v. Karuppudayar C. R. P. No. 
1354 of 1967 — judgment D/- 29-11-1968 
(Mad). In that judgment, the learned 
judge has pointed out thus :— 


“Long ago, the learned Judges of the 
Calcutta High Court pointed out in Ram- 
doyal v. Junmonjoy Coondoo, (1887) ILR 
44 Cal 791 (FB) that it would certainly 
be very much unusual to permit the plain- 

, who has alleged. one state of facts as 
against the defendant, who has denied 
that case and alleged. another state of 
facts, to turn round and ask to be al- 
lowed to carry on the suit and claim 
relief on the state of facts alleged by 


the defendant, abandoning his own case. 


. This was pointed out by- Rajagopala 
Ayyangar, J. in -Govindaraj v. Kanda- 
sami Gounder, 1956-2 Mad LJ 578 and 
the learned Judge stressed that a plain- 
tiff cannot be allowed ‘to abandon his 


case and adopt that of the defendant and ` 


to claim relief on that footing. - This 
decision was relied on and followed by 
Somasundaram,:J. in Subramania Muda- 
liar v. Amapet Co-op. Society 1960-2 
Mad LJ 477.” 

Consequently, on the findings of the 
courts below that the subject matter of 
the lease was not a vacant site, and 
therefore, the first respondent herein was 
not entitled to the vrotection under the 
Madras City Tenants Protection Act, the 
suit of the first respondent must have 
been dismissed. 


. 9. As far as the second point is 
concerned, here again, the submission of 
the learned counsel for the appellant -is 
well founded. Section 10 (1) of the 
- Madras Biuldings (Lease and Rent Con- 
troly Act states that a tenant shall not 
be evicted whether in execution of a 
decree or otherwise except in accordance 
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with the provisions of that section or Sec- 
tions 14 to 16. One of the grounds on 
which a tenant can be evicted as men- 
tioned in sub-section (2) of that section 
is that the tenant has after the 23rd 
October, 1945, without the written con- 
sent of the landlord transferred his right 
under the. lease or sub-let the entire 
building or any portion thereof, if the 
lease does not confer on him any right 
to do so. Section 26 of the Act states: 


“Any order for the eviction of a 
tenant passed under this Act shall be 
binding on. all sub-tenants who were 
made parties in the application for evic- 
tion but any person who became a sub- 
tenant after the date of the application 
for eviction shall-be bound by the. order 
of eviction and be evicted as if he were 
a party to the proceedings, provided that 
such order was not obtained by. fraud 
or collusion.” 

10. ‘Against the background of 
sthese provisions, the question for consi- 
deration is what exactly is the meaning 
of the word ‘evicted’ as occurs in Sec- 
tion 10 (1) of the Act. A Bench‘of this 
court in .Theruvath Vittil’ Muhamma- 


dunni v. Melapurakkal Unniri,; AIR 1949 -` 


Mad 765 had to consider the meaning 
of this expression occurring in Clause 8 
of the Madras Non-Residential Buildings 
Rent Control Order, 1942. That clause 
was that a tenant in possession of a non- 
residential building shall not be evicted 
therefrom whether in execution of a 


: decree, or otherwise and whether before 


or after the termination of the tenancy, 
except in accordance with the provisions 
of this clause. Dealing with the mean- 
ing of the expression ‘evicted’ occurring 
in that clause the learned Judges point- 
d out— 

“Sub-clause. (1) lays down that a 
tenant shall not be evicted from a non- 
residential building of which he is in 
possession, ‘Evict’ literally means ‘expel 
by legal process.’ Eviction consists in 
the physical act of throwing out the 
tenant from the building which he is 
occupying. This sub-clause therefore 
piece the tenant from being thrown 
out.” 


11. Thus, the meaning of ‘evic- 
tion’ here is, physically throwing out a 
person in occupation of a premises. That 
is made clear by the use of the expres- 
sion that “a tenant shall not be evicted 
whether in execution of a decree or 
otherwise.” The question of evicting a 
person in execution of a' decree can only 
mean, physically throwing out a person 
pursuant to a decree. already passed 
directing delivery of possession of the 
property. This conclusion of mine de- 
rives further support from Section 26 of 
the Act wherein the sub-tenants, who 
alone will be in physical possession of 
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the property in the case whére a chief 
tenant has let out the entire building, 
can be evicted pursuant to an order of 
eviction obtained against the chief terant 
in case those sub-tenants have keen 
made parties to the application. In the 
case above referred to, .the Bench also 
pointed out that there is nothing in the 
clause which they were considering or 
in any other clauses of the Order, ex- 
pressly prohibiting the institution of a 
suit for possession, or prohibiting a civil 


sion, This conclusion was arrived at 
only on the basis that there is differ- 
ence between instituting a suit for Dos- 
session and obtaining a decree thereon 
and actually evicting a person in occupa- 
tion of the premises. In the ^re- 
sent case, the appellant herein did not 
want to throw out anybody from the 
premises in question. All that he want- 
ed was to recognise the sub-tenants of 
the first respondent as his own tenants 
and to recover the rent from them. From 
this point of view, there is no scope 
whatever for applying the provisions of 
Section 10 (1) of the Act to the case in 
question because the appellant never 
wanted to evict either the first respon- 
dent or his sub-tenants from the premi- 
ses in question. Consequently, the con- 
clusion of the learned Principal Judge 
on this ground also is erroneous. Urder 
these circumstances the second appeal 
succeeds and is allowed. The judgment 
and decree of the learned Principal Judge 
City Civil Court, Madras, are set aside 
and those’ of the learned VIII Assistant 
Judge, City Civil Court, Madras are 
restored. The parties will bear their. 
respective costs throughout. No leave, 
Appeal allowed, 
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K. Ganapathy, Appellant v. -Vaicya 
Yingam, Respondent. 


Second Appeal No. 266 of 1967, D/- 
92-10-1970, from decree of Dist. J, Karya- 
kumari in A. S. No. 63 of 1965. 


_ Limitation Act (1908), Section 19 — 
A mere acknowledgement of the execu- 
tion of the promissory note, without any- 
thing more, cannot amount to an admis- 
sion of subsisting liability so as to give 
a fresh period of limitation for a suit 
on a pronote. (X-Ref.: — Evidence Act 
(1872), Sections 101, 104) (Paras 3, 4) 


Such an acknowledgement of the 
execution of the document showing on 
the face of it that the suit was barred 
by limitation will not throw the burden 
on the executant to prove discharge.. In 
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court from passing a decree for posses- 7 
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such a case, it is for the plaintiff to 
prove that there was acknowledgement 
of liability and the suit was within limi- 
tation, (Para 7) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 Mad 403 (V 50) = 
(1963) 1 Mad LJ .382, Sivakasi 
Match Exporting Co., Sivakasi v. 
Ramanlal Mohanlal Bros. 
(1961) ATR 1961 SC 1236 (V 48) = 
(1962) 1 SCR 140, Shapoor Fre- 
dcom Mazda v. Durga Prosad 


Chamaria 4, 7 


(1927) AIR 1927 Mad 219 (V 14) = 


ILR 50 Mad 548, Swaminatha 
Odayar v. Subbarama Iyer 4 


K. K. Venugopal and S. Ramalingam, 
for Appellant; T. R. Ramachandran and 
T. R. Rajagopalan, for Respondent. 


JUDGMENT :— The plaintiff in O. 
S. No. 39 of 1964 on the file of the 
court of the Subordinate Judge of Nagar- 
coil is the appellant before this court. 
The appellant and respondent are brothers 
and admittedly the respondent executed 
the suit promissory note, namely, Ex. 
A. 1 dated 9th December 1959 in favour 
of the appellant for Rs. 4,000 repayable 
with interest at 9 per cent. per annum 
from the Gate of the promissory note. 
Equally admittedly the promissory note 
was executed by the respondent in con- 
sideration of the share of the business 
he obtained under Ex. A. 2 dated 23-4- 
1135 (M. E.), a copy of the partition deed 
entered into between the respondent and 
the appellant. The suit itself was in- 
stituted on 10th October 1964. With re- 
ference to the date of promissory note, 
namely, 9th December 1959. certainly 
on 10th October 1964 the suit was 
barred by limitation. In order to 
escape from this bar of limitation, the 
appellant relied on the deposition of the 
respondent in O. S. No. 153 of 1961 on 
the file of the Court of the District 
Munsif, .Nagarcoil, dated 24th July 1962, 
as constituting the acknowledgment of 
his liability under the suit promissory 
note. A copy of this deposition of the 
respondent has been marked as Ex. A 3. 
The learned Subordinate Judge, who 
fried the suit, accepted the case of 
the appellant and held that the statement 
contained in Ex. A 3 constituted an 
acknowledgment of liability on the part 
of the respondent herein and therefore 
the suit was in time and not barred by 
limitation. He accordingly decreed 
the suit. Against this judgment and 
decree, the respondent preferred an ap- 
peal to the learned District Judge of 
Kanyakumari at Nagarcoil, who, on 22nd 
June 1966 in AS. No. 63 of 1965 on his 
file, reversed the conclusion of the learn- 
ed Subordinate Judge in this behalf and 
dismissed the suit. Hence the present 
second appeal by the plaintiff in the suit, 
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2. From the facts stated by me 
above, it will be clear that this appeal 
lies within a very narrow compass, the 
only question for decision being whether 
the statement relied on in the deposi- 
tion of the respondent as contained in 
Ex. A. 3 can be said to constitute an 
acknowledgment under Section 19 of the 
Limitation Act, 1908. 


3. O. S. No, 153 of 196% on the 
file of the Court of the District Munsif 
at Nagarcoil itself was a suit instituted 
by the appellant’s daughter against the 
respondent for recovery of certain sums 
of money. In that suit, the respondent 
herein who figured as the defendant gave 
evidence and the sentences in the deposi- 
tion of the respondent on which reliance 
has been placed are the following two 
only :— 

“I executed a promissory note to my 

‘brother towards the value of his share 
which I purchasSed......ccecssccsere Ex. A. 5 
is the promissory note by. me to my 
brother.” 
Before me, the learned counsel for the 
appellant solely relied on these two sent- 
ences as constituting an acknowledgment 
under Section 19 of the Limitation Act. 
I am clearly of the view that these 
statements cannot constitute an acknow- 
Jedgement of liability on the part of the 
respondent herein. Section 19 (1) of the 
Limitation Act, 1908, provides :— 


“Where, before the expiration of the 
period prescribed for a suit or applica- 
tion in respect of any property or right, 
an acknowledgment of liability in res- 
pect of such property, or right has been 
made in writing signed by the party 
against whom such property or right is 
claimed, or by some person through 
whom he derives title or liability, a 
fresh period of limitation shall be com- 
puted from the time when the acknow- 
ledgment was so signed.” 


The section itself in express language 
contemplates an acknowledgment of lia- 
bility. Therefore, it is prima facie clear 
that what ‘the section contemplates and 
requires is g definite and conscious ac- 
\knowledgment of liability. The docu- 
ment alleged to contain an acknowledg- 
ment must clearly contain the meaning 


that the party acknowledges execution 


of an instrument but denies his liability 
thereunder, or contends that the liabi- 
lity which he has undertaken under the 
document has been already fulfilled or 
discharged. A mere acknowledgment of 
the execution of a document need not 
necessarily mean an acknowledgment of 
liability thereunder. An acknowledgment 
of execution of a document may consti- 
tute only a statement of fact as to what 
had happened in the past, without in any 
way indicating the admission of a sub- 
sisting liability thereunder, Even though 
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‘tion deed, Ex, A.2; 


ALE 


an acknowledgment of execution of a 
document need not necessarily imply an 
acknowledgment of a subsisting liabi- 
lity thereunder, it. may happen, in 3 
particular case that in view of the sur- 
rounding circumstances, an acknowledg- 
ment of liability itself can be inferred 
from the .acknowledgment of. execution 
of the document, As far as the present 
case is concerned, the only evidence 
available before the courts was the oral 
evidence of the appellant, the promissory 
note itself, Ex. A.l; a copy of the parti- 
and a copy of 
the deposition of the respondent in 
O. S. 153 of 1961 on the file of the 
court of the District Munsif of Nagare 
coil, Ex. A.3, Ex. A4 is the postal res 
ceipt for the notice sent to the respon- 
dent by the appellant and Ex. A.5 ig 
the notice sent to the respondent and 
returned refused, Exs. A.4 and A.5 dated 
1-10-1964 cannot throw any light on the 
nature of the acknowledgment contained 
in Ex. A.3. Equally Exs. A.l and A.2 
also cannot throw any light on the nature 
of the acknowledgment contained in Ex. 
A.3. Thus, in this case, there was no 
evidence of any surrounding circum- 
stance with reference to which an ac- 
knowledgment of subsisting liability can 
be implied or inferred from the acknow- 
ledgment of execution of Ex. A.L 


4. The learned counsel ‘for. the 
appellant very strongly relied on a deci- 
sion of this court in Swaminatha Odayar 
v. Subbarama Iyer, AIR 1927 Mad 219 
= ILR 56° Mad 548. In that case, if 
was held that an acknowledgment of 
liability under Section 19 need not be 
express but may be implied from the 
circumstances under which the statement 
was made. As I have pointed ouf 
already, in the present case except rely- 
ing upon the two sentences in Ex, A-3 
and the partition deed, Ex. A-2, no 
other surrounding circumstance has 
been placed before the Courts below 
from which an irresistible inference of 
admission of a subsisting liability under 
Ex. A-3 can be drawn. I repeat that a 
mere acknowledgment of execution of a 
document without anything more, as a 
statement of historical fact, cannot lead 
to an inference of admission of subsist- 
ing liability. The section clearly contem- 
plates and requires an admission of sub- 
sisting liability. In view of one decision 
of the Supreme Court in Shapoor Fre- 
doom Mazda v. Durga Prosad Chamaria, 
AIR 1961 SC 1236, it is unnecessary to 
pursue the matter further, With refer- 


‘ence to the effect of Section 19 of the 


Limitation Act, 1908, the Supreme Cour 
in that case stated as follows :— 


“It is a mere acknowledgment of the 
liability in respect of the right in ques- 
tion; it need not be accompanied by a 
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promise fo pay either expressly or even 
by implication. The statement on whch 
a plea of acknowledgment is based must 
relate to a present subsisting . liabty 
_ though the exact nature or the speđiäc- 
character of the said liability may. not 
be indicated in words. Words usec in 
the acknowledgment must, however, izdi- 
cate the existence of jural relationship 
between the parties such as that of de>tor 
and creditor, and it must appear zhat 
the statement is made with the intemt.on 
to admit such jural relationship. Such 
intention can be inferred by implicat.on 
from the nature of the admission, snd 
need not be expressed in words. If “he 
“statement is fairly clear then the intan- 
tion to admit jural relationship may be 
implied from it. The admission in qu es- 
tion need not be express but must be 
made in circumstances and in words 
from which the court can reasonably in- 
fer that the person making the admis- 
sion intended to refer to a subsisting lia- 
bility as at the date of the statement. 
In construing words used in the state- 
ments made in writing on which a wea 
of acknowledgment rests oral evidence 
has been expressly excluded but sar- 
rounding circumstances can always be 
considered. Stated generally courts “ean 
in favour of a liberal constructior. of 
such statements though it does not mean 
that where no admission is made one 
should be inferred, or where a statena:nt 
was made clearly without intending to 
admit the existence of jural relationship 
such intention could be fastened on he 
maker of the statement by an invotred 
or far-fetched process of reasoning.” 


5. With reference to this stete- 
ment of law enunciated by the Suprəmne 
Court, it cannot be said, against ~he 
background of the facts of this cse, 
that there was any admission of a aab- 
sisting liability under the promissory 
note, Ex. A.l, made by the respondent 
in Ex. 


6. A Bench of this court had 2c- 


casion to consider this question in Siva- 


kasi Match Exporting Co., Sivakas. v. 
Ramanlal Mohanlal Bros., AIR 1963 Wad 
403 and in that case this court poimzed 
out: 


“An acknowledgment need not zon- 
fain a promise to pay either in express 
terms or even in an implied way; viat 
is necessary is that there should be ar an 
admission of the subsisting liabi itv, 
(Italics are mine). Even if such admis- 
sion is accompanied by a refusal to ay, 
fits character as an acknowledgment will 
not be altered. But such a case has zot 
to be distinguished from a case of rebu- 
diation of liability. For example an ac- 
knowledgment of a part liability wif a 
plea of discharge (though false) will not 
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amount to an acknowledgment of liabi- 
lity for the obvious reason that there is 
no pew edema of a subsisting liabi- 
li In all such cases, the test is 
whether there is, on the terms of the 
acknowledgment, either an express or 
implied statement indicating an inten- 
tion to continue the pre-existing jural 
relationship until that is lawfully deter- 
mined.” 

If that test is applied, certainly in. the 
present case, from the two sentences 
which I have extracted above, no inten- 
tion to continue the pre-existing jural 
relationship or an intention to admit a 
subsisting liability can be inferred. 


T: The learned counsel for the 
appellant wanted to rely upon certain 
other decisions to support his contention. 
However, the Supreme Court in AIR 
ive Pie 1236 already referred to, has 
stated— 


“The effect of the words used in a 
particular document must inevitably 
depend upon the context in which the 
words are used and would always be 
conditioned by the tenor of the said 
document, and so unless words used in 
a given document are identical with 
words used in a document judicially 
considered it would not serve any use- 
ful purpose to refer to judicial prece- 
dents, in the matter,” 


As far as the present case is concern- 
ed, as I have pointed out already, the 
learned Subordinate Judge accepted the 
case of the appellant. e doing so, 
the learned Subordinate Judge com- 
mitted an error, because he was of the 
view that the respondent having ad- 
mitted the execution of Ex. A.1 in the 
deposition given by him, it was for him 
subsequently to plead discharge or 
want of consideration, In so stating 
the learned subordinate Judge failed to 
note that the deposition was in some 
other suit and the acknowledgment of 
the execution of the document was not 
in the present suit itself. Even then, 
the acknowledgment of the execution 
of the document in itself will not 
throw the burden on the executant, be- 
cause on the face of the document, with 
reference to the date on which the 
suit was instituted, the suit was barr- 
ed by limitation. The burden was un- 
doubtedly on the appellant, who want- 
ed to rely upon Ex. A. 3 for saving 
limitation, to establish that statement 
of the respondent in Ex. A. 3 constitut- 
ed an acknowledgment of liability under 
Ex. A. 1, as contemplated by Section 
19 of the Limitation Act, It is this 
mistake committed by the learned Sub- 
ordinate Judge that was pointed out 
by the learned District Judge and he 
came to the conclusion that the state- 
ment of the respondent contained in 


428 Mad. (Prs. 7-8){Prs. 1-2] R. Thangasami v. AR. A. S. Duraiswami 


Ex. A. 3 cannot constitute an admis- 
sion of subsisting liability. 


8. The learned Subordinate Judge 
further assumed that since at the time 
when the respondent gave evidence in 
O. S. No. 153 of 1961 on the file of the 
Court of the District Munsif of Nagar- 
coil, the promissory note was not bar- 
red by limitation and the respondent 
had not stated in his evidence that -he 
was . denying his liability or pleading 
discharge, he must be deemed to have 
admitted the liability. I am of the view 
that this assumption also is unwarrant- 
ed, The respondent was answering 
questions put to him during his exami- 
nation as a witness and what answers 
he gave and should have given natural- 
ly depended upon the questions put to 
him. So long as he was asked to state 
only about the fact of execution of the 
promissory note, he gave the answers 
referred to already. If only he had 
been asked anything about the dis- 
charge of liability under the promis- 
sory note, the further question of the 
respondent denying it or pleading dis- 
charge would have arisen. Hence, there 
is no warrant for any assumption that 
simply because the respondent had ac- 
knowledged the execution of the pro- 
missory note and had not denied his 
liability under it, he must be deemed 
to have admitted the subsisting liabi- 
lity under the same. For the reasons 
I have already indicated, the conclu- 
sion of the learned District Judge is 
correct and does not call for any inter- 
ference. Hence, the second appeal fails 
and the same is dismissed. There will 
be no order as to costs. No leave. - 


Appeal dismissed, 
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R. Thangasami Nadar, Petitioner v. 
ae A. S. Duraiswami Nadar, Respon- 
ent. 


Civil Revn. Petns. Nos. 816 and 817 
of 1970, D/- 18-10-1970, against order 
of Dist, J., Tirunelveli, D/- 13-10-1970. 


Houses and Rents — Madras Build- 
ings (Lease and Rent Control) Act (18 
of 1960), Section 10 — An order of 
eviction can be passed only on grounds 
mentioned in this section. An order 
for eviction on anticipatory default in 
payment of rent cannot be sustained. 
(Para 4) 


Cases - Referred: Ss Paras 
(1970) AIR 1970 SC 794 (V 57) = 
1970 UJ (SC) 458, Ferozilal v. 
Manmal 3 
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(010) AIR 1970 SC 838 (V 57) = 
1969-2 SCR 1048, Smt. Kaushalya 

Devi v. K. L. Bansal 

(1970) 1970-1 Mad LJ 483 = 83 
Mad LW 39, pean Chettiar v. 
Sankaralinga Pillai 

(1969) 1969-2 -SCR 432 = 1970-2 
SCJ 153, Bahadur Singh v, Muni 
Subrat Dass 


R. Ganesan; 
Venkataswami and 
for Respondent. 


ORDER :—These revisions filed by 
the tenant are directed against the 
orders of the District Judge, Tirunelveli, 
in M.C. Nos. 13 and 14 of 1968 setting. 
aside the order of the District Munsif, 
Kovilpatti in’ .E. P. Nos, 423 and 424 of 
1967 holding that the petitioner had not 
committed wilful default in payment 
of the rents and as such they are not 
liable to be evicted from the lease hold 
premises. The facts which gave rise 
to the above proceedings are as follows: 


; 32. The respondent who is the 
same in both the revisions filed R.C. 
O.P. 40 of 1964 and 1 of 1965 against 
the petitioner: in both the revisions on 
the ground that he had committed wil- 
ful default in paymént of the rents. 
When the eviction petitions came up for 
hearing the petitioner and the ‘respon- 
dent entered into a compromise and fil- 
ed a compromise memo and in pursu- 
ance of the compromise memo the rent 
controller by his order dated 16-3- 
1965, after recording the fact that the 
earlier arrears of rent had been paid, 
directed that the tenant should pay the 
rent due from March . 1965 at Rs. 20 
per mensem and Rs. 35 per mensem for 
the two. premises respectively on or 
before the 3rd of the succeeding month 
by money order and that in default, 
the respondent would be entitled to 
evict the tenant. As per the terms of 


Petitioner; K. 
P. Venkataraman, 


for 


the above order the petitioner. was 
paying rents to the respondent regu- 
larly upto July 1967.. But for the 


. month of August 1967 it is alleged by 


the petitioner that the amounts were 
sent by money order but that was re- 
fused by the respondent and thereafter 
he took steps to deposit the amount in- 
to Court. The respondent however fil- 
ed E.P. 423 and 424 of 1967 for evict- 
ing the petitioner from the buildings 
in his occupation on the ground that 
he had not paid the rents as per the 
terms of the original order passed by 
the Rent Controller under Ex, A. E 
after August 1967 and that he is en- 
titled to have the eviction order ` duly, 
executed and to get delivery of posses- 
sion of the properties. The execution 
petitions were resisted by the petitioner 
on the ground that the order passed on 
the basis of a compromise on 16th 


1971 


March 1965 is null and void, and- that 
the respondent cannot have him evict- 
ed unless it is established that he has 
committed’. wilful default in payment 
of the arrears of rent as contemplated 
by Section 10, of the Madras Buildings 
(Lease, and Rent Control) Act. -The 
learned District Munsif dismissed the 
execution petitions on the ground that 
there was no wilful default on the part 
of the petitioner and that as such he 
could not be evicted from the premises 
in question. The learned District Judge 
had, however, held that the eviction 
order passed on the basis of the zom- 
promise governed the rights of perties 
and that the respondent is entitled to 
have the eviction order executed if de- 
fault bas been committed in carrying 
out the directions contained therein. 
The question, therefore, to be cons-der- 
ed in these revisions is whether the 
petitioner is liable to be evicted for not 
sending the amount of rent for Avgust 
1967 by money order on or before 3-9- 
1967 by reason of the terms of the zom- 
promise order dated 16-3-1965. 


3. The learned counsel for the 
petitioner draws re AERON to a Jeci- 
sion of mine in C.R.P. 797 of 1970 
wherein, after considering the decisions 
of the Supreme Court in Bahadur Singh 
v. Muni Subrat Dass 1969-2 SCR 432; 
Kaushalya Devi v. K. L. Bansal, AIR 
1970 SC 838 and Ferozilal v. Manmal, 
AIR 1970 SC 794 it has been held that 
an order of eviction passed by the Rent 
Controller solely on the basis of a 
compromise entered into between the 
parties without applying his mind to 
the question whether any of the 
grounds of eviction set out in Section 
10 of the Madras Buildings (Lease and 
Rent Control) Act, 1960 existed or not, 
is a nullity and as such not executable. 
The contention of the learned counsel 
for the petitioner is that the order of 
eviction dated 16-3-1965 passed by the 
Rent Controller on the basis of the 
compromise is a nullity and cannot be 
executed, and that the respondent can- 
not, therefore, have an order of evic- 
tion against the petitioner unless he 
establishes that there had been a wil- 
ful default in payment of rent for the 
month of August 1967. It is stated 
that the rent for August 1967 had al- 
ready been deposited into court as the 
respondent refused to receive the same 


on the ground that the rent was not 
sent before 3-9-1967, and that in the 
circumstances it cannot be said that 


the default was wilful so as to entitle 
the respondent to. have an eviction 
order. passed, 

4. The learned counsel for the 


respondent, however, states that the 
eviction order dated 16-3-1965 passed is 
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not based merely on the compromise, 
that the court has, after referring to 
the compromise, passed an order of 


eviction if the tenant commits a default 
in the payment of rent in future and 
that such an order cannot be nullified 
by the principle laid down by the 
Supreme Court in the above decisions, 
The learned counsel also relies on the 
decision of Maharajan, J., in Ramiah 
Chettiar v. Sankaralinga Pillai, 1970-1 
Mad LJ 483 in support of his contention 
that the tenant having admitted the 
default in payment of rent and submit- 
ted to a decree for eviction on condi- 
tion that it will remain suspended so 
long as the tenant continues to pay the 
the eviction 
quite valid 
Maharajan, J. has ex- 


orders passed would be 
and enforceable. 
pressed :— 


“Tf, in this case, the joint endorse- 
ment had admitted that the tenant had 
committed default in the payment of 
rent and was therefore liable to evic- 
tion, and if further an eviction order 
had been passed by the Rent Controller 
with a condition that it would remain 
suspended so long as the tenant con- 
tinued to pay the rent regularly in 
future, and would come into force the 
moment he committed default it would 
perfectly be an enforceable order. But, 
unfortunately, that is not the case here.” 
It is seen from the facts of the . case 
before the learned Judge that the land- 
lord applied for eviction under Section 
10 (2) (i) of Madras Act 18 of 1960 on 
the ground of wilful default in pay- 
ment of rent and the Rent Controller 
passed the following order: 


“Joint endorsement made. 
tion is ordered in terms of the 
endorsement.” , 
and the joint endorsement was to the 
following effect :— 


“The respondent hereby agrees ` thaf 
in future he will pay the petitioner 
regularly the monthly rent due for 
every Tamil month on or before 
10th of the succeeding Tamil month. 
I hereby agree that in case I fail to 
pay in future the rent due for a 
month on or before the 10th of the 
succeeding month, the petitioner shall 
in these very proceedings and without 
notice to me, take possession of the 
petition schedule premises. Judgment 
may be rendered in accordance with 
these terms.” J f 


The question was whether the order of 
eviction passed by the Rent Controller 
on the basis of the above endorsement 
was valid and executable on the tenant 
committing default in payment of the 
rent in future in accordance with the 
joint endorsement. The learned Judge 
observed that there is nothing in the 


Peti- 
joint 
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Act which empowers the Rent Control- 
ler to order eviction if default be 
committed in future that the Rent Con- 
troller, who is a creature of the statute 
and whose jurisdiction is circumscrib- 
ed and limited by the provisions there- 
of, has no power to direct eviction on 
the basis of an anticipatory default, 
The learned Judge also expressed that 


it is not open to the landlord or the 
tenant to contract themselves out of 
the obligations under the Act or to 


agree to resort to a procedure not con- 
templated by the Act. am of .the 
view that the decision of Maharajan, J. 
supports the petitioner’s contention ra- 
ther ‘than that of the respondent. In 
this case the compromise memo recites 
the fact that the tenant has paid all 
the prior rents and that he is agreeable 
for an eviction order being passed if a 
default is committed in payment of the 
rents in furture on or before the 3rd 
of the succeeding month. There is no 
finding by the Rent Controller that 
the tenant has committed wilful de- 
fault entitling the landlord to have an 
order of eviction. The Rent Controller 
has passed the eviction order only on 
the basis of the compromise. The re- 
ference to the payment of an earlier 
arrears in the compromise memo can- 
not be treated as an admission that the 
tenant had committed wilful default 
in payment of the past arrears. Un- 
less the Rent Controller applies his 
mind and finds that there has been a 
wilful default in payment of the arrears 
of rent either on the basis of the evi- 
dence adduced before him or on the 
basis of the admission made by the 
tenant in the compromise memo, he is 
not entitled to pass a decree for evic- 
tion. It should, therefore, be held in 
these cases that the eviction orders had 
been passed by the Rent Controller only 
on the basis of the compromise memo, 
It is true that the eviction orders in 
these cases had been made executable 
only in the event of future defaults 
and that if an eviction order is validly 
passed, its operation can be made to 
depend on a future event. But the 
basic fact is that the eviction orders 
had not been passed for any of the 
grounds set out in Section 10 of the 
Act, Hence I find that the eviction 
order passed in this case is invalid and 
inexecutable, in view of the decisions 
of the Supreme Court referred to 
above. I am not therefore inclined to 
agree with the view of the learned Dis- 
trict Judge that the rights of the par- 
ties are governed by the compromise 
order dated 16-3-1965 passed by the 
Rent Controller, 


5. In the result, the revision 
petitions are allowed and the orders of 


S. Kalam v. State (R. Rao J.) 


ALR 


the learned District Judge are set aside. 
But, in the circumstances, there will 
be no order as to costs. 

Revision allowed. 
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RAMAPRASADA RAO, J. 


S. Kalam, Petitioner v. The Secre- 
tary to Government Home Department, 
Madras and another, Respondents. 


Writ Petn. No. 4075 of 1970, D/- 7- 
12-1970. i 

Constitution of India, Article 226 — 
A petitioner aggrieved by the people 
visiting Cinema house assembling in 
front of his shop cannot ask for manda- 
mus directing the licensing authority who 
is already in seisin of the matter to for- 
bear from renewing the licence for the 
Cinema theatre. The licensing authority 
would consider his grievance while re- 
newing the licence. (Para 2) 


V. M. Lenin, for Petitioner. 


ORDER :— On the ground that the 
petitioner has an alternative remedy asa 
member of the public to take such action 
as is available to him in law, so as to 
apprise the licensing authorities under 
the Madras Cinemas (Regulation) Act, 
1965, not to issue or to renew a licence 
for cinematographic exhibition, this peti- 
tion has to fail. 


2. The petitioner is a dealer in 
textiles and is having his place adjacent 
to Roxy Theatre, in Purasawalkam High 
Road, Madras. According to the peti- 
tioner, people visiting the cinema house 
assemble in front of his shop in a queue 
to purchase tickets for entry into the 
cinema house and this assemblage is 
causing a nuisance to the petitioner and 
his trade. It is on this ground that the 
petitioner has come up to this court for 
a writ of Mandamus directing the licen- 
sing authorities to forbear from renew- 
ing the licence issued to the respondent. 
Though this is in the nature of a quia 
timet action which is of a continuing 
nature, yet this court cannot entertain 
a petition because the licensing autho- 
tities are in seisin of the matter and they 
are the persons primarily competent to 
deal with an application for renewal off 
a licence of a cinema theatre for pur- 
poses of exhibition of cinematographic 
films. At this stage, this court cannot 
issue a writ of Mandamus to the licens- 
ing authorities, for, if such rule is is- 
sued, it would be obviously asking the 
licensing authorities to follow the law 
and decide the application for renewal. 
This, no doubt, would be borne in mind 
by the licensing authorities and no direc- 
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tion need be given to them for the pur- ORDER :— While the petitioner, 
pose, Raman, was working as Warehouse 

3. Tt is also stated that the veti- Superintendent at Karur under the 


tioner has obtained an injunction in a 
civil court against the theatre owners 
from allowing such a congregatioa to 


gather in front of the petitioner’s shop. - 


In these circumstances I am unable to 
exercise my discretion to issue a writ 
of Mandamus, which is not the proper 

remedy in the instant case. 
4.- The writ petition is dismissed. 
Petition dismissed. 





AIR 1971 MADRAS 431 (V 58 C 93) 
PALANISWAMY, J. 

S. V. Raman, Petitioner v. The 
Madras State Warehousing Corporazion, 
Respondent. 

Writ, Petn. No. 1841 of 1969, D/- 
24-9-1970. 


(A) Constitution of India, Article 
226 — State Warehousing Corporetion 
established under Section 18 of Act 58 
of 1962, though a statutory Corporacion, 
is enjoined with quasi-governmental 
functions. Hence order by it removing 
an employee is amenable to writ juris- 
diction. (X-Ref.: Warehousing Corpora- 
tion Act, 1961 (58 of 1962), Section Z8). 

(Paras 4, ¢, 

(B) Constitution of India, Aricle 
996 — The rule of exhaustion of ater- 
native remedies does not require that 
writ petitioner ought to have filed appeal 
against the order impugned when the 
order itself had expressly stated that 
the appellate authority had agreed with 


order. (Para 9) 
Cases Referred: Chronological Paras 
(1968) 1968 Lab IC 1421 = 1968-2 


Mad LJ 21, Ramanujam v. Zonal 
Manager, L. I. C. 

(1967) AIR 1967 SC 1857 (V 54) = 
1967-3 SCR 377, Electricity Board, 
Rajasthan v. Mohanlal 4 

(1966) AIR 1966 SC 282 (V 53) =! 

1966 Cri LJ 189, Calcutta Dock 
Labour Board v. Jaffar Imam 6 

(1966) AIR 1966 SC 1364 (V 53) = 
1965-1 SCR 861, Mafatlal Barot 
v. Divisional Controller ‘State 
Transport, Mehsana f 

(1965) ILR (1965) 2 Mad 24, T. C. M 
Pillai v. Indian Institute of 


Technology 6 
(1964) AIR 1964 SC 847 (V 51) = 
1964-1 Lab LJ 482, Life Insur- 
ance Corpn. v. Sunil Kumar 
Mukharjee 6 
S. Ramasubramaniam and S. M. 
Subramaniam, for Petitioner; K. S. 
Bhaktavatsalam, for Govt. Pleader, for 


Respondent. 
CO/EO/B422/71/AKI/K 


- 1965, 


Madras State Warehousing Corporation, 
the respondent herein, he was served 
with a charge memo dated 9-5-1968 
pointing out certain lapses. Before 
final orders could be passed on the mat- 
ter, he was served with a memo of ad- 
ditional charges for alleged lapses of 
insubordination, indiscipline and dis- 
honesty. On. 16-9-1968, he was placed 
under suspension and was relieved of 
his duties with effect from 19-9-1968 
and thereafter 12 consolidated charges 
were framed against him. He was ask- 
ed to show cause before 20-11-1968 as 
to why he should not be removed from 
service for those charges. On 4-11- 
1968, he submitted a letter to the 
Managing Director stating that he had 
already submitted his explanation on 
22-5-1968 in respect of the charge memo 
dated 9-5-1968, that he was not res- 
ponsible for the charges framed against 
him and that he might be allowed to 
explain his grievances in an open en- 
quiry. He followed up this by a subse- 


quent _ explanation dated 22-11-1968 
in which he repudiated the alle- 
gations made against him in sup- 


port of the charges and prayed that 
the charges may be dropped. In that 
explanation he did not say that an 
oral enquiry should be held or that 
any witnesses on his side should be 
examined. Thinking that the peti- 
tioner had not asked for an oral en- 
quiry and overlooking the request al- 
ready made by him in his communica- 
tion dated 4-11-1968, the Managing 
Director considered the explanation and 
held that the explanation was not ac- 
ceptable and the charges were proved. 
On 21-2-1969, the Managing Director 
passed the following order: 


“He is found to be guilty of all 
the 12 charges now framed against him 
and the case was submitted to Chair- 
man with the recommendation for re- 
moval from service as indicated in the 
charge memo and the Chairman has 
agreed with the recommendation made. 

As such, according to Regulation 
No. 12 (7) of the Madras State Ware- 
housing Corporation’ staff Regulations 
Thiru S. V. Raman Warehouse 
Superintendent is removed from the 
services of the Madras State Ware- 
housing Corporation with effect from 
16-2-1968 A. N.” 

It is to quash this order that this peti- 
tion under Article 226 of the Constitu- 
tion has been filed. 


2. The petitioner contends inter 
alia that the order of the respondent 
is in violation of the. provisions of the 
Regulations which enjoin upon the 
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-Corporation to follow a particular pro- 
cedure in departmental action, and that 
the said procedure has been’ violated 
and that, as such, the entire proceed- 
ing is vitiated. It is.also his submis- 
sion that no opportunity was ‘given to 
him to prove his innocence in spite of 
the fact that he had asked for an open 
enquiry. 

3 On behalf of the 
a counter affidavit has been filed al- 
leging inter alia that the procedure 
followed is in accordance with -the re- 
gulations, that, as the petitioner did 
not want an oral « enquiry to be con- 
ducted in his explanation dated 22-11- 
1968, no oral enquiry was held and 
that, therefore, thé enquiry is not in 
any way vitiated. -It is. further con- 


tended that the respondent being only’ 


a statutory . corporation, this -petition, 


filed under Article 226 of the Constitu- - 


tion, is not maintainable:. Further, it 
is contended that under the Regula- 


tions, the petitioner is entitled to pre- 
_ fer an appeal to the Chairman of the 


Executive Committee against the order | 


of the Managing Director and_ that 
without exhausting the remedy of the 
appeal, the petitioner is not entitled to 
invoke the writ: jurisdiction of this 
court, 7 

4. The respondent, Madras State 
Warehousing Corporation, is a body cor- 
porate established by the Madras State 
Government by virtue of. the powers 
conferred on them under Section 18 of 


Warehousing - Corporation Act, 1961 
(Central Act 58 of 1962). This Act was 
passed providing for the incorporation 


and regulations of corporations for the 
purpose of warehousing of agricultural 
produce and certain other commodities 
and for matters connected therewith. 
This Act confers power upon the Cen- 
tral Government to establish a Corpo- 


ration by the name of the Central 
Warehousing . Corporation. The Act 
defines the functions of the Central 


Warehousing Corporation under Sec- 
tion 11 of the Act. Chapter III deals 
with State Warehousing Corporation. 
Tt is by virtue of Section 18 that the 
State of Madras established the res- 
pondent Corporation. 
Act specifies the functions of the State 
Warehousing Corporation. The functions 
are :— 


(a) acquiring and building godowns - 


and warehouses at such places within 
the State as it may, with the previous 
approval of the Central Warehousing 
Corporation, determine; 

(b) running warehouses in the State 
for the storage of agricultural produce, 


seeds, manures, fertilisers, agricultural 
implements, and notified commodities; 


(c) arranging facilities for the, trans- 
port of agricultural . : produce, ' ` seeds 


respondent, 


housing’ Corporation is a body 


_ this petition, filed under 


In: Article 32, every High Court 


Section 24 of the 


ALR 


agricultural im- 
commodities to 


manures, fertilisers, 
plements and notified 
and from warehouses; 


(d) acting as an agent of the Cen- 
tral Warehousing Corporation of the 
Government for the purposes of the 
purchase, sale, storage and - distribution, 
of agricultural produce, seeds, manures, 


fertilisers, agricultural implements and 
notified commodities; and ‘ 
(e) carrying out such other func- 


tions as may be prescribed. 

According to Section 18, the State Ware- - 
corpo- 
rate having perpetual succession and 
a common seal. with power to acquire, 
hold and dispose of property and to 
contract, and may, by the said name, 
sue and be sued. -It is contended for 
the respondent that the State Ware- 

housing Corporation is not an ‘attho- 

rity’ within the meaning of Article 226 

of the Constitution and that, therefore, 

that Article, 

is not competent. Clause (1) of Arti- 
cle 226 of the Constitution runs thus— 


"226 (1) Notwithstanding enyihine 
s 
have: power, throughout .the territories 
in relation to which. it exercises : juris- 
diction, to issue to any person or autho- 
rity, including in appropriate cases any 
Government, within those territories 
directions, . orders or writs, including 
writs in the nature of habeas corpus, 
mandamus, prohibition, quo warranto 
and certiorari, or any’ of them for the 
enforcement of any of the rights con- 
ferred -by part III and for any other 
purpose.’ 

Under this Article, this court can issue 
any of the writs to any person or au- 
thority for the enforcement of any of the 
rights conferred by Part III and for any 
other purpose. The word ‘authority’ is 
not defined in the Constitution. The 
word ‘authority’ occurs in Article 12 in 
which it is stated that the expression 
‘the State’ -includes the Government 
and Parliament of India and the Gov- 
ernment and the Legislature of each 
of the States and all local or other au- 
thorities within the territory of India 
or under the control of the Government 
of India. .The question arose for con- 
sideration before the Supreme Court in 
Electricity Board Rajasthan v. Mohan- 
lal, AIR 1967 SC 1857 whether the 
word ‘State’ occurring in Article 12 


-would include the Electricity Board of 


Rajasthan, a body. corporate, constitut- 
ed under the Electricity Supply Act, 
1948 (Central Act 54 of 1948),. At page 
1862 it is observed: 


“The meaning of the word ‘autho- 
rity’ given in Websters Third New 
International- Dictionary which. can 
be applicable is ‘a public administrative 
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agency or corporation having quasi- 
governmental powers and authorised to 
administer a revenue producing public 
enterprise. This dictionary meanirg of 
the word ‘authority’ is clearly wide 
enough to include all bodies created by 
a statute on which powers are ccnfer- 
red to carry out Governmental or quasi- 
governmental functions. The expres- 
sion ‘other authorities’ is wide erough 
to include within it every  autkority 
created by a statute and functioning 
within the territory of India, or ‘wander 
the control of the Government of India, 
and we do not see any reason to nar- 
row down this meaning in the context 
in which the words ‘other authorities’ 
are used in Article 12 of the Constitu- 
tion”. 

On the above principle, the Supreme 
Court held that the Electricity Board 
of Rajasthan was clearly an autkority 


to which the provisions of Part III of 
the Constitution were applicable. 
5. In the instant case, judging 


from the functions of the State Ware- 
housing Corporation, it is manifest that 
the respondent-corporation, created wnder 
the statute, has powers to carry out 
certain functions which are cuasi- 
Governmental in nature. No douot it 
is a body corporate. But that does not 
make it any the less an authority en- 
joined with certain quasi governmental 
functions, 


6. There is a long catene of 
cases in which it has been held that a 
person aggrieved can invoke the writ 
jurisdiction of this court under Article 
226 of the Constitution or of the 
Supreme Court under Article 32 oł the 
Constitution against statutory corpora- 
tions in regard to proceedings against 
their employees. In Life Insurance 
Corporation v. Sunil Kumar Mukheriee 
1964-1 Lab L J 482 (AIR 1964 
SC 847) the Supreme Court dealing 
with the case of the Life Insurance Cor- 
poration of India, held that where the 
services of its employees were termi- 
nated on the ground that their per- 
formance was found poor by the com- 
mittee specially appointed for the pur- 
pose without any enquiry or without 
giving any opportunity to the corcern- 
ed employee, the orders are liab.e to 
be quashed. In Mafatlal Barot v. Divi- 
sional Controller State Transport, Meh- 
sana, AIR 1966 SC 1364 the Surreme 
Court pointed out that courts can 
interfere ` with the orders of dismissal 
by the Road Transport Corporation. 
See also D. L. Board Calcutta v. Jaffar 
Imam, AIR 1966 SC 282. This  zourt 
also has consistently taken the view 
that under the writ jurisdiction it can 
interfere if there is breach of any sta- 
tutory duty governing a public body 
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even though the relationship between 
the aggrieved person and the statutory 
body may be that of an employee em- 
ployer under a contract of service. See 
TCM Pillai v. Indian Institute of Tech- 
nology, ILR (1965) 2 Mad 24 and Rama- 
nujam v. Zonal Manager, L.I.C., 1968-2 
Mad LJ 21 = (1968 Lab IC 1421). 


Te For the foregoing reasons I 
hold that this petition is maintainable. 


8. Section 42 of the Act confers 
power upon the Warehousing Corpora- 
tion to make regulations for the pur- 
pose of giving effect to the provisions 
of the Act. Sub-section (2) of Section 
23 provides that every person em- 
ployed by a State Warehousing Cor- 
poration shall be subject to such condi- 
tions of service and shall be entitled to 
such remuneration as may be determin- 
ed by regulations made by the Corpo- 
ration under the Act. By virtue of 
the powers of making regulations, the 
respondent has made the Madras State 
Warehousing Corporation General and 
Staff Regulations, 1965. Among other 
things, the regulations provide for the 
disciplinary action, the punishments 
that could be imposed, the authorities 
who could impose the punishment, the 
authorities to whom appeal should be 
preferred and the procedure to be fol- 
lowed in imposing penalties. Regula- 
tion 13 providing for the procedure to 
be followed in imposing penalties is al- 
most in pari materia with Rule 17 of 
the Civil Services (Classification. Con- 
trol and Appeal) Rules. According to 
this regulation, the delinquent shall be 
required, within a reasonable time, to 
put in a written statement of his de- 
fence and to state whether he desires 
an oral enquiry or only to be heard in 
person and an oral enquiry shall be 
held if such an enquiry is desired by 
the person concerned, It is also pro- 
vided that at the oral enquiry evidence 
shall be heard as to such of the allega- 
tions as are not admitted and the wit- 
nesses who give evidence in support of 
the charge. After the enquiry is com- 
pleted, the person charged is entitled 
to put in, if he so desires, any further 
written statement of his defence. After 
the enquiry is completed and after the 
authority competent to impose the 
penalty has arrived at a provisional 
conclusion in regard to the penalty to 
be imposed, the person charged shall 
be supplied with a copy of the report 
of the enquiring authority and be call- 
ed upon to show cause within a rea- 
sonable time, against the particular 
penalty proposed to be inflicted. 


In the instant case, this mandatory 
provision was flagrantly violated. In 
answer to the charge memo dated 9-5- 
1968, the petitioner submitted an ex- 
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planation on 22-5-1968. When the con- 
solidated charges were framed against 
him on 16-9-1968, the petitioner ` gave 
two explanations, one on 4-11-1968 and 
the other on ‘22-11-1968.- In the former 
explanation, he categorically stated that 
he was innocent of the charges fram- 
ed against him and that he should be 
allowed to explain his grievances be- 
fore the Chairman in an open enquiry: 
No doubt, the second explanation dated 
22-11-1968 was filed after the expiry 
of the time given to him for submis- 
sion of his explanation. But that ex- 
planation was not rejected on the 
ground of late submission. As a matter 
of fact, that explanation was taken 
into account by the respondent and ` it 


is read as one of the documents in the, 


proceedings drawn by the respondent. 
It is obvious that the Managing Direc- 
tor lost sight of the explanation dated 


4-11-1968 in which the petitioner de- 
manded an open enquiry. Under the 
erroneous assumption that no request 


for enquiry was made by the petitioner 
the Managing Director merely consider- 
ed the written explanation given by 
the petitioner and proceeded to hold 
that all the charges framed against the 
petitioner were proved by records, 
This conclusion is vitiated and is un- 
sustainable. The petitioner was also 
not served with a final memo setting 
out the provisional conclusion arrived 


at by the Managing Director with re- . 


gard to penalty and he was not asked 
to show cause. as to why the said 
penalty should not be imposed. In this 
view also, the proceeding is vitiated. 
In the result, the order of removal of 
the petitioner from service is unsustain- 
able. 


9. The objection that the peti- 
tioner is not entitled to apply under 
Article 226 of the Constitution without 
exhausting his remedy of appeal pro- 
vided under the Regulations, is with- 
out substance, No doubt, under the 
regulations, the petitioner was entitled 
ito file an appeal to the Chairman of 
the Executive Committee. But in the 
order passed by the Managing Direc- 
tor removing the petitioner from ser- 
vice it is stated that the case was sub- 
mitted to the Chairman with the re- 
commendation for removal of the peti- 
tioner from service and the Chairman 
had agreed with the recommendation 
made therein. It is rightly contended 
on behalf of the petitioner that, inas- 
much as the Chairman has already 
come to a conclusion adverse to him 
it was not incumbent upon the peti- 
tioner to exhaust the formalities of 
an appeal to the Chairman. There- 
fore, in the peculiar circumstances of 
this case in which the petitioner was 
placed, it was not incumbent upon him 
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to prefer an appeal to the Chairman] 
before applying to this court. 

10. In the result, the writ is al- 
lowed and the order of the respondent 
dated 21-2-1969 is set aside. There will 
be no order as to costs. This. how- 
ever, does not preclude the respondent 
from initiating fresh proceedings and 
from dealing with the matter in ac- 
cordance with law, if so desired. 

: Petition allowed, 
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RAMAPRASADA RAO J. 
The Management of Sri Sivasakthi 
Bus Service, Kallakurichi Post, South 
Arcot, Petitioner v. P. Gopal and another 
Respondents. 
Writ Petn. No. 1752 of 1969, D/- 16- 
9-1970. 
(A) Contract Act (1872), S. 196 — If 
a power of attorney agent after the death 
of his principal continues to hold himself : 
out as such agent and his action is rati- 
fied according to law by the legal repre- 
sentatives of deceased principal, then the 
agent should be deemed to have acted 
within the limits of his authority and he 
can validly hold himself out as their 
agent. (Para 2) 
(B) Constitution of India, Art. 226 — 
Management can appoint an independent 
person, outside Management’s activities, 
to conduct a domestic enquiry into 
charges against an employee and such an 
appointment is not against law. 
(Para 3) 
(C) Industrial Disputes Act (1947), 
S. 33-A — Labour Court exercising juris- 
diction under S. 33-A cannot assume 
role of an appellate Court, pick holes in 
evidence on record and. substitute its 
judgment to that of the Domestic Inaui- 
ry officer. His findings cannot merely 
be brushed aside unless they are shown 
to be based on no evidence. AIR 1965 SC 
155 and AIR 1959 SC 1111, Rel. on. | 
(Para 4) 
If the decision is arrived at on’ no 
evidence or evidence which is thoroughly 
unreliable and unacceptable and if a 
reasonable and well instructed person 
would not act upon such evidence and 
decide, then it is to be characterised as 
a perverse order: but if there is evidence 
on record, however compendious i 
may be. if it is acceptable and if it could 
be relied upon. then a conclusion arrived 
at in such a situation is not a perverse 
order.. (Para 4) 
Cases Referred: Chronological Paras 
(1965) ATR 1965 SC 155 (V 52) = 
(1964) 7 SCR 555. Tata Oil Mills Co. 
Ltd. v. Workmen 
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(1959) AIR 1959 SC 1111 (V 46) = 
(1960) 1 SCR 32, Phulbari Tea 
Estate v. Its Workmen 


T. R. Srinivasan and K. Rama- 
murthi, for Petitioner; S. Madhavan. for 
Respondents. 


ORDER: The. petitioner is the Mana- 
gement of Sri Siva Sakthi Bus Service. 
South Arcot Dt. The first respondert was 
a conductor in the service of the petition- 
er. One Sivalingam Chettiar was pro- 
prietor of the service. When he was 
alive, Alangaram Chettiar was the vower 
of attorney agent conducting the affairs 
of the service. After the death of Siva- 
lingam Chettiar, Alangaram Chettiar con- 
tinued to act for the petitioner. and. as 
it will be shown presently. his acts were 
ratified by the legal representatives of 
the late Sivalingam Chettiar. There was 
a dispute between the petitioner and its 
workers which resulted in an industrial 
dispute; but the same was ultimatel~ sett- 
led. During the pendency of the dispute. 
certain charges were framed against the 
first respondent and the charge memo was 
issued by Alangaram Chettiar. . Inter 
alia it is necessary to notice only tke fol- 
lowing three charges: 

“I. On 28-8-1967. the first respon- 
dent who was doing duty in M. D. F. 3385 
collected fares from 5 passengers bat did 
not issue tickets. 

2. He did not pay the 0.40 np zo the 
relieving conductor Sri Sivaswami. 

3. He made corrections in the dup- 
licate of the tickets prepared. by Sri S 
P. Mani, the Checking Inspector.” 

The petitioner. therefore. after issuing the 
charge memo dated 30-8-1967. constituted 
a domestic enquiry by appointing one 
Ragothama Rao. an office bearer cf the 
Employers’ Association. to conduct the 
inquiry. The first respondent participat- 
ed in the inquiry and he was represent- 
ed by the Union Secretary. He did not 
want to let in evidence. The Menage- 
ment, however, examined four witnesses 
on its side and filed a few documents as 
well. The Inquiry Officer, after siving 
full opportunity.to both sides, permitted 
them to file what he characterised as 
‘written arguments, and ultimately found 
the first respondent guilty of the three 
charges referred to above. The Menage- 
‘ment accepted the report of the Irquiry 
Officer and dismissed the first respondent 
from service on 20-10-1967. Thereupon. 
the first respondent directly filed an 
application before the Labour Court 
under Section 33-A of the Industrial 


Disputes Act questioning the report 
of the Inquiry Officer and sought 
for setting aside the dismissal order 


of the Management. The Labour 
Court went into the matter, found that 
Alangaram Chettiar was not competent 
to issue the charge memo, that the 
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Inquiry Officer was not competent 
to hold the inquiry and that the finding 
of the Inquiry Officer was perverse. It, 
therefore, set aside the order of the 
Inquiry Officer and ordered reinstate- 
ment of the worker. It is as against this 
award of the Labour Court that this 
present writ petition has been filed. 


2. I heard both parties and per- 
records. The first 
objection of the Labour Court that Al- 
angaram Chettiar was not competent to 
issue the charge memo, is not supported 
by documentary evidence. It is no doubt 
true that. at the time when the charge me- 
mo was issued, no written authority enabl- 
ing Alangaram Chettiar to act on behalf 
of the petitioner was produced. But it is 
admitted that, when the dismissal order 
was issued by the Management. the pro- 
prietors of the petitioner’s firm ratified 
the action of Alangaram Chettiar which 
obviously meant that they ratified the 
entire process beginning from the issue 
of the charge memo upto the acceptance 
of the report made by the Inquiry Offi- 
cer. Even otherwise, it is common prac- 
tice that if an agent functioning under a 
written authority of the principal holds 
himself out as such agent after the death 
of the principal and if persons compe- 
tent to ratify his action after the death 
of the principal ratify the same in a 
manner known to law, then the agent 
should be deemed to have acted within 
the limits of authority and that he valid- 
ly holds himself -out as agent of the sub- 
sequent proprietors. 


3. Regarding the second objection 
of the Labour Court that the Induirv 
Officer did not have the capacity or 
competence to hold the inquiry. it is now 
well settled that the Management can 
appoint an independent person. not ne- 
cessarily the one who is inside the 
Management’s activities, and. as a mat- 
ter of fact. the appointment of a strang- 
er to inquire into such disputes is en- 
couraged to a great extent. I do not find 
that the appointment of Ragothama Rao 
who is an office-bearer of the Emplo- 
yers’ Association, was in any way vitiat- 
ed or against law. 

4. The last and fundamental ob- 
jection of the Labour Court is that the 
order of the Inquiry Officer is perverse 
and therefore it has to be set aside. The 
Labour Court gave certain instances to 
come to, the conclusion that the Inquiry 
Officer’s findings are perverse. On a 
closer scrutiny of the instances so given 
by the Labour Court, one gains the im- 
pression that what the Labour Court did 
was to re-assess the evidence on record, 
come ta its own conclusion and to substi- 
tute the decision of the Inquiry Officer 
to that of its own. For example. the 
first charge against the first respondent 
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was that he collected fares from five 
passengers without issuing tickets. One 
of these passengers was examined. But 
the Labour Court thought that the weight 
of the evidence would not be sufficient 
for it to agree with the Inquiry Officer. 
A broad dichotomy is always maintain- 
ed between a decision which is perverse 
and the one which is not perverse. If 
the decision is arrived at on no evidence 
or evidence which is thoroughly unreli- 
able and unacceptable and if a reason- 
able and well instructed person would 
mot act upon such evidence and decide, 
then itis tobe characterised as a per- 
verse order; but. if there is evidence on 
record, however compendious it may be, 
if it is acceptable and if it could be reli- 
ed upon, then a conclusion arrived at in 
such a situation cannot be termed as a 
perverse order. Labour Courts exercis- 
ing jurisdiction under Section 33-A of the 
Industrial Disputes Act cannot assume 
the role of an appellate Court. pick holes 
in the evidence on record and substitute 
its judgment to that of the domestic in- 
quiry officer. If otherwise the conclu- 
sion of the Inquiry Officer is reasonable, 
then the Labour Court ought not normal- 
ly interfere with such a decision on a 
mere abstruse and abstract basis. This is 
what happened in this case. The Labour 
Court did not give convincing reasons to 
characterise the findings of the Inauiry 
Officer as perverse. In Tata Oil Mills 
Co. Ltd. v. Workmen, AIR 1965 SC 155 
the Supreme Court, following their ear- 
lier views. reiterated the principle that 
a domestic tribunal’s findings cannot 
merely be brushed asice unless they are 
shown to be based on no evidence. The 
Supreme Court cited with approval ‘the 
ratio in Phulbari Tea Estate v. Its Work- 
men, AIR 1959 SC 1111 and observed: 
“The decision in the case of Phulbari 
Tea Estate, AIR 1959 SC 1111 proceeds 
on the basis which is of basic importance 
in industrial adjudication that findings 
properly recorded in domestic inquiries 
which are conducted fairly, cannot be re- 
examined by industrial adjudication un- 
less the said findings are either perverse, 
or are not supported by any evidence, or 


' .some other valid reason of that charac- 


ter”. i 


I have no doubt whatsoever that. in this 
case, the inquiry was conducted fairly 
and there is no violation of principles of 
natural justice. The domestic inquiry offi- 
cer gave his findings after appreciating 
the evidence on ‘record. In these cir- 
cumstances. I am unable to sustain the 
order of the Labour Court which set 
aside the order of the Inquiry Officer on 
the main ground that it is perverse. The 
learned counsel for the first respondent 
wanted to sustain the impugned order on 
the same grounds mentioned bv the La- 
bour Court. I have already given my 
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reasons as to why the decision of the 
Labour Court cannot be upheld. The 
rule nisi is made absolute. The writ 
petition is allowed. There will be no 
order as to costs. 

Petition allowed. 
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RAMANUJAM. J. 

M. Avanashiappa Gounder, Appell- 
ant v. K. C. P. Muthulakshmi Ammal. 
Respondent. 

A. A. O. No. 152 of 1969, D/- 10-9- 
1970, from order of Sub J. (Principal) 
Coimbatore, D/- 8-4-1969. 

Civil P. C. (1908) O. 16, Rr. 10 and 18 
~- A court cannot arrest and detain a . 
witness appearing before it and giving a 
lawful excuse for non-production of a 
document summoned merely on the basis 
of suspicion that the witness should have 
the custody of the document. 

(Paras 6 and 9) 

Rules 10 and 18 will apply only to 
cases where the witness neither appe2ars 
before the court nor gives a lawful ex- 
cuse for the non-production of the docu- 
ment. ‘Lawful excuse’ does not always 
mean an excuse acceptable to the court. 
Even if the court disbelieves the witness’s 
statement that he has lost the document 
in- question and considers the excuse as 
not lawful, it can at the most fine him in 
a sum of Rs. 500/- and attach his proper- 
ties to realise the fine. (Paras 6. 9) 
Cases Referred: Chronological Paras 
(1947) AIR 1947 Mad 58 (V 34) = 

1946-2 Mad LJ 141, Chinnaswami v. 
Pichai Maricar 
(1920) AIR 1920 Mad 1014 (V 7) = 
29 Mad LT 95, Rangaswami vV. 
Konda Reddy 7 
(1883) ILR 12 Bom 63, In re Prem- 
chand Dowlatram 


JUDGMENT: There'was a suit, O. S. 
No. 134 of 1959 on the file of the Sub 
Court, Coimbatore for partition filed by 
one Patulinga Nataraja Gounder against 
his father and his two brothers claiming 
certain properties as joint family proper-~ 
ties and seeking a partition and separate 
possession of his share. In that suit the 
appellant herein was appointed as an 
Arbitrator and he submitted his Award 


-to the Court along with three documents 


an account book and also two statements 
given by one K. S. Ramaswami Gounder 
and K. S. Palaniswami Gounder who 
were the grand father and grand uncle 
respectively of the plaintif. The Court 
passed a decree on the basis of the said 
Award on 26-3-1960. The said K. S. 
Ramaswami Gounder, who gave one of 
the s statements before the Arbitrator died 
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on 11-9-1965. On 18-9-1965 the apnellan: 
filed an application to the Court for the 
return of the documents submitted alons 
with the Award on the ground that he 
has to return the same to the parties con- 
cerned. As the parties to the suit did noi 
have any objection the Court ordered 
the return of the documents and the ap- 
pellant got back the same. 


2. Subsequently one Arumugam, 
the brother of the plaintiff in the earlier 
suit filed O. S. No. 310 of 1965 for parti- 
tion of the properties left by the deceas- 
ed K. S. Ramaswami Gounder, the pater- 
mal grand father, claiming those proper- 
ties as joint family properties. Th 
fourth defendant in that suit, the res- 
pondent herein was the daughter of the 
said Ramaswami Gounder and the pater- 
nal aunt of the plaintiff. It was he: 
case that the properties left by Ramas- 
wami Gounder were his exclusive pro- 
perties and that the plaintiff has no right 
to seek partition of his properties. Sha 
filed an application on 5-7-1966 unde: 
Order 16 Rule 10 of the Code of Civil 
Procedure to compel the appellant. the 
arbitrator in the earlier suit, to produc? 
the documents taken return of by him 
from Court by taking coercive steps b7 
way of arrest. She alleged in her affi- 
davit in support of the above application 
that the plaintiff in the present suit his 
father and brothers have colluded toge- 
ther and caused the Arbitrator to take 
back the “depositions” of Ramaswami 
Gounder and Palanisamy Gounder filed 
into Court in the earlier suit, apprehend- 
ing that they will be confronted with 
these depositions. that the Arbitrator also 
had colluded with the parties and has 
acted against the provisions of law in 
applying and getting the return of th: 
documents from the Court. ‘that thev 
are valuable documents to establish he? 
defence in the suit, that the Arbitrato? 
when summoned to produce the said 
documents had not produced the same on 
the pretext that they have been lost, and 
that the Arbitrator is keeping back th= 
documents purposely to help the plain- 
tiff and his father and brothers. The ap- 
pellant filed a counter affidavit pleading 
that after taking return of the documents 
he was having them in his house, that as 
soon as he received the summons from 
the Court for their production he search- 
ed in his house, that he was able to find 
only the account book which he had pro- 
duced into the Court. that the statements 
given by Ramaswami Gounder and Pala 
miswami Gounder before him as Arbitra- 
tor could not be traced. and that he will 
make an effort to trace the same and put 
them into Court as soon as he is able to 
trace them. : 


3. The Court below. by its orde- 
dated 22-2-1969 thought it fit to grani 
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time till 15-3-1969 to the appellant to 
make a search and to either produce the 
two statements or file an affidavit in 
Court in regard to the loss of the same. 
When the matter was taken up by the 
Court on 8-4-1969, the counsel for the 
appellant represented to the Court that 
the documents directed to be produced 
could not be traced and as such the ap- 
pellant was not in a position to produce 
the same. The lower Court felt that in 
the face of the allegation of the respon- 
dent that the appellant has played into 
the hands of the plaintiff. it was the ap- 
pellant’s duty to clear of himself of the 
said imputation by producing the docu- 
ments, that his explanation that the state- 


ments are not traceable or lost was diff- ` 


cult to believe especially when one of 
the documents returned had been made 
available. He therefore took the view 
that the documents should be with the 
appellant and that he is suppressing the 
same probably to help the plaintiff in 
the suit, and on that view he ordered 
his arrest and detention in civil prison 
until he produces the said two’ state- 
ments. It is against this order the ap- 
pellant has come to this Court. 


4. There was some dispute be- 
tween the parties as to the nature of the 
documents directed to be produced. In 
the Award filed by the appellant in the 
earlier suit, they are referred to as 
sworn statements, In the application 
filed by the respondent. these docu- 
ments are referred to as depositions. But 
a perusal of the order of the Court 
directing the return of the documents in 
O. S. 134 of 1959 shows that they were 
affidavits. It is not also possible to de- 
finitely say as to what was the nature 


of those documents from the records 
available before this Court. It is how- 
ever, reasonable to assume that they 


were sworn statements given by Ramas- 
wami Gounder and Palaniswami Goun- 
der as referred to in the Award. The in- 
teresting question that arises for con- 
sideration in this case is as to whether 
the Court can order the arrest of a wit- 
ness who has failed to produce a docu- 
ment sought for by a party and detain 
him in civil prison till he produces the 
document. 


5. Order 16 of the Code of Civil 
Procedure deals with summoning and at- 
tendance of witnesses. Rule 1 therein en- 
ables a party to obtain summons to per- 
sons whose attendance is required either 
to give evidence or produce documents 
and Rule 6 states that any person who 
may be summoned to produce a docu- 
ment. without being summoned to give 
evidence and any person who may be 
summoned merely to produce a docu- 
ment shall be deemed to have complied 
with the summons if he causes such docu- 
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ments to be produced by other means 
without personal appearance. Rule 7 
says that any person present in Court 
may be required by the Court to give 
evidence or produce any document then 
and there in his possession or power. 
Rule 10 so far as it is relevant oe this 
case proceeds as follows: 

1.. "Where a person to whom a sum- 
mons has been issued ......cssee- assesseee tO 
produce a document fails ...... Spebiee'es to 
produce a document in compliance with 
such summons, the Court shall. if the 
certificate of the serving officer has not 
been verified by affidavit, and mav. if it 
has been so verified. examine the serv- 
ing officer on oath. or cause him to be 
so examined by another Court. touching 
the service or non-service of the sum- 
mons. - 


2. Where the Court sees reason to 
believe that such ....ceccscccseseseees produ- 
ction ‘is material and that such person 
has. without lawful excuse, failed to...... 
produce the document in compliance 
with such summons ........cccccssceeeeeees it 
may issue a proclamation requiring him 
Shwésateeveds doses to produce the document 
at a time and place to be named therein: 
and a copy of such proclamation shall be 
„affixed on the outer door or other cons- 
picuous part of the house . in which he 
ordinarily resides. 


3. In lieu of or at the time of issu- 
ing such proclamation. or at anv time 
afterwards, the Court may. in its discre- 
tion, issue a warrant, either with or with- 
out bail. for the arrest of such person. 
and may make an order for the attach- 
ment of his property to such amount as 
it thinks fit. not exceeding the amount of 
the costs of attachment and of any fine 
which may be imposed under Rule 12.” 
Rule 11 provides that if the witness ap- 
pears and satisfies the Court that he did 
not, without lawful excuse, fail to com- 
ply with the summons or. that he had no 
notice of such a proclamation in time to 
attend, the Court shall direct the proper- 
ty be released from attachment and shall 
make such order’as to costs of the atta- 
chment as it thinks fit. Rule 12 provides 
for a case where a witness fails to ap- 
pear or appears but fails to satisfy the 
Court that he had lawful excuse for non- 
appearance. under this rule the Court 
may impose on him a fine not exceeding 
Rs. 500/- haying regard to his condition 
in life and all the circumstances of the 
case, and may order his property. to be 
attached and sold for the recovery of 
the fine as also the costs of such attach- 
ment. 


Rule 14 enables the Court at anv 
time it thinks fit to summon a witness 
to give evidence or produce any docu- 
ment in his possession and may examine 
him as a witness or require him to pro- 
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duce the document. - Rule 15 enables a 
witness either to attend the Court and. 
produce a document or causes the same 
to be produced by other means. Rule 18 
then proceeds to say that any person 
arrested under a warrant (under R. 10) 
is brought before the Court. the Court 
can release him on his giving reasonable 
bail or other security for his appearance 
and on failing to give such bail or secu- 
rity, the Court may order him to be de- 
tained in the civil prison. Rule 20 pro- 
vides for consequences of refusal of a 
party to a suit to give evidence or pro- 
duce’ any document when called upon 
by the Court. That rule enables the 
Court to pronounce judgment against 
him or make such order in relation to 
the suit as it thinks fit and according to’ 
Rule 21 wherein a party to a suit is re- 
quired to give evidence or produce a 


“document, the provisions as to witnesses 


shall apply to him as far as they are ap- 
plicable. i 


6. The provisions contained in 
Order 16 Rule 10 are of a highly penal 
nature and therefore it has to be con- 
strued strictly. Rules 10 and 18 suggest 
that if a witness fails to produce a do- 
cument without lawful excuse, he may 
be arrested and detained in -civil prison 
if he fails to give security for his further 
appearance before Court, but the period 
of such detention is limited upto the next 
adjourned date. As a matter of compari- 
son Rule 20 says that where a party to a 
proceeding fails to produce documents in’ 
his hands the Court is enabled to prono- 
unce judgment against him ‘in the suit, 
and can it be said such party in addition 
to his suffering. a judgment against him 
as -a result. of the default is liable to be 
arrested and detained in civil prison 
under Rules 10 and 18 read with Rule 21. 
I have not. come across a case where a 
party to a proceeding who has failed to 
produce a document in his hands .being 
arrested and kept in civil.prison for such 
default. While such is the case so far as 
the parties to the suit before the Court 
are concerned. is the Court empowered 
to arrest a witness and keep him in civil 
prison for his -default in producing a 
document? ` 


Having regard to the setting in which 
the aboye rules have been placed. I am 
of the view that the arrest contemplated 
by Rule 10 or 18 is only to compel the 
witness to attend the Court either to give 
evidence or to produce a‘ document and 
to secure his presence in Court on the 
date fixed for hearing or for production 
of a document. If a witness attends the 
Court in answer to the summons and 
pleads his inability to produce the docu- 
ment, the Court cannot detain such a wit- 
ness in civil prison till the witness pro- 
duces the document summoned § on the 
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basis of a suspicion entertained by the 
Court that the witness should have the 
custody of the document. As in this 
case where the witness appears before 
the Court and says that the document haz 
been either misplaced or lost and tha: 


even after a diligent search it could noz 


be traced, if the Court detains him in 
civil prison for non-production the 
witness has to be in iail throughout his 
life, if in fact the document had been 
lost. If the Court forms a wrong impres- 
sion that the witness should have the 
custody of the documents resulting in 
the arrest and detention of the witness 
in civil prison. there is no escape for the 
witness for ever. I am not in a position 
to construe Rules 10 or 18 as enabling 
the Court to arrest and detain a witness 
who appears before the Court and gives 
a lawful excuse for non-production o2 
the document summoned. Those rules 
will apply only to cases where the wit- 
ness neither appears before the Cour: 
nor gives a lawful excuse for non-produ- 
ction of the document. ‘Lawful excuse’ 
does not always mean an’ excuse accept- 
able to Court. 

In this case the apnellant appeared 
before the Court in answer to the sum- 
mons and produced one document out ož 
the three documents and represented to 
the Court that the other two documents 
had either been misplaced or lost and 
that even after a diligent search the same 
could not be traced. But the Court be- 
low, merely proceeding on the basis o= 
the averments in the respondent’s affi- 
davit that the appellant had in collu- 
sion with the plaintiff in the suit taken 
back the documents from Court and sun- 
pressed the same, held that the appel- 
lant should be in possession of the docu- 
ments and that. the production of the 
same should be enforced by arresting 
the appellant and detaining him in civi! 
prison. Rule 10 of Order 16 is intended 
to enable the Court to assist the parties 
by compelling the obedience of recalcit- 
rant witnesses and it gives a discretion 
to the Court to take coercive measures 
in case of disobedience of its orders. 
But such a discretion must not be arbitra- 
rily exercised. This has been laid down 
in In re Premchand Dowlatram. (1888) 
ILR 12 Bom 63. 


There a witness was summoned to 
produce a document in Court in connec- 
tion with a certain suit. The witness at- 
tended the Court, but did not produce 
the document, stating on oath that it was 
not in his possession. But the Court dis- 
believed this statement and fined him 
under Section 174 of the Code of Civil 
Procedure, 1882. A Division Bench cz 
the Bombay High Court held that the im- 
position of fine was illegal and that the 
jurisdiction of the Court to punish under 
Section 174 of the Code existed only in 
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the case of a witness. who, not having 
attended on summons, has been arrested 
and brought before the Court and that 
the case of a witness who having a docu-- 
ment would not produce it is provided 


. for by Section 175 of the Indian Penal 


Code and Section 480 of the Code of Cri- 
minal Procedure. The . Court also held 
that where a witness denies, on oath, 
that he has the possession or means of 
producing a particular document. he can, 
if he has been guilty of falsehood, be 
prosecuted for giving false evidence in a 
mit proceeding. 

T. In Rangaswami v. Konda Red- 
dy, AIR 1920 Mad 1014 Seshadii Aivar. J. 
had occasion to construe the scope of 
Rules 10 and 12 of Order 16. In that 
case the witness was asked to produce a 
document. The witness appeared in obe- 
dience to the order of the Court requir- 
ing him to produce the document and 
stated that the document was not in his 
possession and the Court issued a war- 
rant for the arrest of the witness and 
subseauently proceeded to attach his im- 
movable properties. This Court. in re- 
vision, held that it is illegal to impose a 
fine on the witness in such circumstan- 
ces, characterising the action of the 
lower Court as “high handed and unjus- 
tified”. 

8. Chinnaswami v. Pichai Mari- 
car, AIR 1947 Mad 58 dealt with a case 
where a witness. while being examined 
in Court admitted that he had certain ac- 
counts, and the Court called upon him to 
produce the books of accounts in his pos- 
session on another day. The witness took 
no notice of this direction and neither 
appeared in Court again, nor produced 
the accounts. The Court imposed a fine 
and in default ordered his propertv to be 
attached for the alléged disobedience in 
not producing the document on the date 
fixed by the Court. This Court. in re- 
vision, held that there was no provision 
in the Code of Civil Procedure or else- 
where entitling the Court to make such 
an order, that the order imposing the 
fine was not legal and that the Court. at 
the most. would have been entitled. to 
draw whatever inference it considered 
right from the circumstances. 


9. While an order imposing fine 
for non-production of a document by a 
witness has been held.in the above cases 
to be not legal when possession of the 


document was denied by the witness. in 


this case, the lower Court has passed an 
order of arrest of the witness and his de- 
tention in civil prison till the document 
is produced. Such an order is clearly 
outside the provisions of either Rule 10 
or Rule 18. Rule 12 suggests that even if 
a witness fails to appear in Court or an 
pears in Court but fails to satisfy the 
Court as to his default, he has to be let 


440 Mad. (Prs. 9-11)-[Pr. 1] Director of S. E.. T. N. Govt. v. G. Arogiasamy 


off with a fine not exceeding Rs. 500/-. 
In the face of this provision it is not pos- 
sible to construe Rule 10 as enabling the 
Court to arrest a witness for non-produc- 
tion of a document and detain him in 
civil prison till the document is produced. 
In my opinion the provision of R. 10 has 
to be construed .as enabling the Court 
only to compel the attendance of a recal- 
citrant witness before Court by issuing a 
warrant of arrest. 


The form of warrant of arrest of 
witnesses (Form No. 17) prescribed 
under Order 16 Rule 10 clearly points 
out that the arrest is intended only to 
bring the witness before the Court in 
view of his failure to attend Court as 
per the summons issued earlier or of his 


avoidance of service of the summons. 
Form No. 18 — warrant of committal 


also suggests that a commiittal to a civil 
prison is ordered only because of the 
witness’s failure to give security for his 
appearance on a leter date and not for 
the non-production of the document spe- 
cified by the Court. A’ reading of the 
provisions of Order 16 Rule 12 suggest 
that even if the Court disbelieves the 
Wwitness’s statement that he has lost the 
document in question and considers the 
excuse given as not lawful. the Court 
‘can at the most fine him in a sum of 
Rs. 500/- and attach his properties to re- 
alise the said fine. The Court has defi- 
nitely no power to order the arrest of a 
witness and detain him in civil prison 
for non-production of a document. The 
lower Court has nct exercised its discre- 
tion in a proper or judicious manner in 
passing the order in question, and has 
acted in an arbitrary manner. If really 
appellant is keeping back the documents 
in collusion with the plaintiff, the reme- 
dy is to invoke Section 175 of the Indian 
Penal Code and Section 480 of the Code 
of Criminal Procedure. 


10. The learned counsel for the 
respondent mainly relies upon the fact 
that the document was taken return of 
by the appellant from the Court just a 
few days before the filing of the present 
suit and that clearly showed that he had 
colluded with the plaintiff in secreting 
the documents apprehending that the res- 
pondent will take advantage of those do- 
cuments in the suit. Whatever be the 
motive with which the appellant took 
back the documents from the Court. that 
alone cannot be the basis for a finding 
that the appellant is suppressing .those 
documents in spite of the summons from 
the Court. Assuming that the appellant 
took back the documents at the instance 
of the plaintiff, if the documents have 
been really lost as alleged by him. the 
appellant cannot be put in civil prison 
throughout his life for non-production of 
the lost documents. The Court below 
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“has come to the conclusion only on the 


averments made in the affidavit of the 
respondent that the appellant was in 
collusion with the plaintiff without anv 
other material. Whatever might have 


_been the motive of the appellant in tak- 


ing back the documents if they have been 
really lost and if he cannot produce the 
same before the Court for that reason, 
that should be taken as a lawful excuse 
for non-production of the documents. 
The lower Court’s finding that the appel- 
lant is in fact in possession of the docu- 
ments is merely based on probabilities 
and surmises. It is not possible for me 
to accept such a finding and allow the 
order of arrest and detention ordered by 
the lower Court to, stand. 

11. I therefore allow the appeal 
with costs and set aside the order of the 
lower Court. 

Appeal allowed. 
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K. VEERASWAMI C. J. AND 
GORKULAKRISHNAN J. 


The Director of School Education 
Government of Tamil Nadu and another, 
Appellants v. Rev. Brother G. Arogias- 
amy S. H. J. Correspondent of Christhu- 
raja Basic Training School. Palayamkot- 
tai and representing the Society of the 
Brothers of the Sacred Heart of Jesus, 
Palayamcottai, Respondent. 

Writ Appeal No. 386 of 1970, D/- 10- 
9-1970, from judgment of Alagiriswami J. 
in W. P. No. 242 of 1969, D/- 16-10-1969. 

(A) Constitution of. India, Art. 30(1) 
— The right of the minority community 
to establish and administer educational 
institutions of their choice includes the 
right to admit students of their choice. 
Government regulations affecting it must 
be reasonable and in the interest of the 
institution and not in the interest of out- 


siders. AIR 1963 SC 540, Foll. (Para 4) 
(B) Constitution of India Art. 30(1) 
— Government regulation throwing 


minority community students in general 
competition with all other community 
students and resulting in reducing their 
chances of admission to minority educa- 
tional institution contravenes the article. 
(Para 5) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 540 (V 50) = à 
(1963) 3 SCR 837, Sidhrajbhai v. 
State of Gujarat 4 
Govt. Pleader, for Appellants; M. K. 
Nambiar for K. Venugopal. Anand 
Das Gupta, Sagar and V. Eapen Verghese. 
for Respondent. 
VEERASWAMI C. J.: This appeal is 
from an order of Alagiriswami J. by 
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which he allowed the respondent’s peti- 
tion to quash G. O. Ms. 767 (Eduction) 
dated 10-6-1969. The learned _udge 
held that the impugned order was viola- 
tive of Art. 30(1) of the Constitutior. We 
are of the view that the learned Tudge 
was right. 


2. The respondent is the Carres- 
pondent of Christhuraja Basic Training 
School, Palayamcottai, and represents 
the Society of the Brothers of the £acred 
Heart of Jesus, Palayamcottai. The 
Christhuraja Basic Training Scho-l is 
one of several schools run by the Scziety. 
The Society consists of members profess- 
ing the Roman Catholic faith emong 
whose objects, as it is said, is prortotion 
of education by establishing and adminis- 
tering schools and colleges. The Szciety 
says that members professing that faith 
and belonging to the Society are a mino- 
rity community within the meaniag of 
Article 30 (1) of the Constitution of India. 
That this is so is not in dispute. It is 
also not in controversy that the Szxciety 
has established several education=l in- 
stitutions including the Christkuraia 
-Basic Training school at Palayamcottai 
and it has been functioning ov=r 20 
years. It has been permanently reczgnis- 
ed and receives aid from Govermment. 
The cost of maintaining the instization 
it appears is met out of donations from 
well wishers, fees wherever perritted 
from scholars and grant-in-aid fror the 
State Government. The practice. aczord- 
ing to the respondent. is that the Manage- 
ment of the Basic Training Schoo. had 
been all along selecting candidates from 
among those students qualified in accord- 
ance with the qualifications prese-ibed 
by the Government and with Rule 132 of 
the Madras Educational Rules. As a 
minority community it has the risht of 
not only establishing schools such es the 
Christhuraia Basic Training School but 
also administering it. The fundamental 
right guaranteed by Article 30 (1) c= the 
Constitution guarantees both the aspects, 
namely. both establishment and admainis- 
tration of minority institutions. So far, 
we find, there is again no con- 
troversy. The State also admits th: ad- 
mission of students to particular c asses 
of schools belonging to the minority zom- 
munity is within the substance ci the 
right under Article 30 (1). 


3. Even so, the appellant. whkh is 
the State, contends that it has the right 
to make reasonable regulations in the 
- form of the impugned Government Crder. 
The order amends the earlier G. O. No. 
1090 (Education) dated 27-5-1960. I= the 
Government Order of 1960 it was laid 
down that a list of candidates selected by 
the Managements should be got apzrov- 
ed by the District Educational Officer or 
the Inspectress of Girls Schools. az the 
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case may be, before the selected candi- 
dates were actually admitted into the 
Training Schools. This procedure was 
extended from time to time upto 1969. In 
that year the Government reviewed the 
Position and decided that in the matter 
of scrutiny of the list of candidates select- 
ed for admission into Government and 
aided training schools an uniform proce- 
dure should be followed. The Govern- 
ment accordingly directed that a list of 
candidates selected for admission by the 
aided training schools, both basic and 
non-basic, men and women, should be 
scrutinised by the Scrutiny Committee 
consisting of the Chief Educational Offi- 
cer concerned and a non-official member 
appointed by Government and that no 
candidate should be admitted before the 
list is approved by the Scrutiny Commit- 
tee. The Government Order of 1960 had 
provided a maximum of 100 marks at the 
interview and these marks were to be 
apportioned equally for five items. 
namely, personality, general knowledge, 
special abilities. skill in handicrafts and 
special considerations. By the impugn- 
ed Government Order the maximum was 
altered to 75 and it was directed that 25 
marks should be allocated for hand- 
writing, music, drama, 25 marks for gene- 
ral knowledge and the remaining 25 
marks for aptitude for teaching. person- 
ality. special abilities and distinction in 
sports. The selection of candidates for 
admission should be done by the school 
authorities by interviewing every candi- 
date eligible for admission and assessing 
and awarding marks under each of the 
above three categories. The marks scor- 
ed by each candidate, in the interview 
will be added to the marks secured by 
the’ candidate in the S. S. L. C. public 
examination.- On the basis of the aggre- 
gate of the marks in the S. S. L. C. exa- 
mination and those obtained at the inter- 
view added together, the selection will 
be made without any further discretion. 
In making the selection the selecting au- 
thority must also see that representation 
was duly given to the candidates belong- 
ing to the scheduled castes and scheduled 
tribes and to the Backward communities. 
that is to say. 16% for the former and 
25% for the latter in accordance with the 
rules in force. The Scrutiny Committee 
must enforce this system. Any school 
which failed to follow it will be expos- 
ed to serious action by the Education De- 
partment including imposition of cut in 
the grant. 

-4. Article 30(1) of the Constitution 
entitles a minority community, whether 
based on religion or language not onlv to 
establish but also administer educational 
institutions of their choice. These rights 
are absolute and unqualified. They are 
not subject to any restrictions unlike the 
fundamental rights under Art. 19. The 
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fight to administer, it has been held in 
Sidhrajbhai v. State of Gujarat, AIR 1963 
SC 540 includes the right to admit stu- 
dents of their choice. But that is not to 
say that the State is not entitled to make 
reasonable regulations. AIR 1963 SC 540, 
on this aspect said: 


“Regulation made in the true intere- 
sts of efficiency of instruction discipline, 
health, sanitation, morality. public order 
and the like may undoubtedly be impos- 
ed. Such regulations are not restrictions 
on the substance.of the right which is 
guaranteed: they secure the proper fun- 
ctioning of the institutions, in matters 
educational.’ 

But, at the same time. what is important 
to notice is that such a regulation. should 
be conceived and made from the stand- 
point of and for the- benefit of the mino- 
tity institution in the matter. of its estab- 
lishment and its administration. General 
standards to be achieved by the regula- 
tions may be good from the public point 
of view; but enforcement of such general 
standards in a minority institution mav 
destroy. or defeat or severely curtail the 
protection given to it by Article 30 (1). 
The regulations can only be made in the 
interests of the institution and they can- 
not be made in the interests of outsiders. 


5. What is the effect of the impu- 
gned order? In our opinion. it places 








minority institutions to make admissions 
of students according to their choice. It 
throws the students of the minority com- 
munity into a competition with the gene- 
rality of students belonging to that and 
all other communities. The applications 
for admission to any institution cannot be 
restricted to a particular community be- 


cause of Articles 15(1) and 29(2). The re- . 


sult is the students of the Roman Catho- 
lic Community, which is said to represent 
less than ten per cent of the -total popu- 
lation, when in competition with students 
of the other communities who have 


all applied for admission, obviously will - 


have but slender ` chances of admission. 
contrary to the protection afforded by 
Article 30(1). It is true the’ impugned 
order is conceived in public interest to 
ensure proper standards in the matter of 
admission to basic and non-basic training 
schools. That is good by itself. But 
when applied to a minority institution, 
its effect is not to its benefit from its 
own point of view. That is forbidden by 
Article 30(1). 


6. The appeal is, dadai dis- 
missed with costs. Counsel’s fee Rs. 100. 
-Appeal issed. 
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serious restrictions on the freedom of the ` 


. court as a jurisdictional fact. 
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K. VEERASWAMI, C. J. AND 
GOKULAKRISHNAN, J. 

M/s. Stoneware Pipes (Madras) Lid., 
Petitioners v. The Union of India, Res- 
pondent. 

Writ Petn. Nos. 1794 etc. of 1969, Dj- 
24-2-1971. 

(A) Emergency Risks (Factories) In- 
surance Act (1962), Ss. 11 and 5(4) — De- 
termination by Central Government 
under S. 11 of amount of premium not 


‘paid — Determination can be made even 


Petore regener gare under S. 5(4) for non- 
payment — S. has to be read along 
with S. 13 and Scheie 3 of the Scheme 
framed under the Act. 


, When a prosecution is laiachea un- 
der Section 5(4) of the Act, the court 
naturally determines whether- there had 


‘been any contravention of Section 5 (1) 


and whether there had been- any 
failure to pay any premium as re- 
quired under the Act. Where under-in- 
surance is found by the Court in proceed- 
ings under Section 5(4), the correspond- 


ing premium relating to the under-in-. 


Surance can, of course, be recovered 
under provisions of S. 11. But even then 
the Central Government may determine 
the amount. payment of which has been 
evaded. It may be that the officer autho- 
rised in this behalf by the . Central 
Government may accept the finding of 
the criminal court as to the extent of 
under-insurance found by the criminal 
But there 
is nothing in the language of Sec. 11 
(1) to prevent the officer from determin- 
ing the amount, payment of which has 
been evaded. It is not correct to say that 
Section 11(1) can be invoked only after 
a conviction under Section 5(4) and that 
it is dealing with something different 
from Section 13 of the Scheme framed 
under the Act. Section 11(1) is not inde- 
pendent by itself and the determination 
has to be made’ in accordance with Sec- 
tion 13 of Schedule 3 of the scheme. 
(Para 3) 

(B) Emergency Risks (Factories) In- 
surance Act (1962), Section 1 (3) — Ex- 
piry and repeal of Act — Effect — Pro- 
ceedings for determination of unpaid 
premium and its recovery taken after 
expiry of Act are not saved by Sec. 1 (3) 
(X-Ref: General Clauses Act (1897), 
Section 6). 

The liability to pay premium evaded 
arises only on its determination and a 
demand being made on the defaulter. ` 
Where. therefore. proceedings for deter- 
mination of premium evaded and for its 
recovery have been taken under Section 
11 of the Act after expiry of Act. those 


cannot be saved under Section 1(3) as 
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those are not in respect of liability incur- 
red or right accrued prior to repeal con- 
templated by S. 6 of General Clauses Act. 
The phraseology that expiry of Act shall 
not affect anything done or omitted to be 


done is also not helpful to save the pro-- 


ceedings as that phraseology will ke ap- 
posite to things completed either by a 
positive act or by an omission before ex- 
piry of the Act. AIR 1970 SC 494 Fol- 
lowed. (Paras 4. 5 end 6) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 494 (V 57) = 

1970 Cri LJ 588. Ravala Corpora- 

tion (P) Ltd. v. Director of 

Enforcement 6 
(1951) AIR 1951 SC 301 (V 38) = 

1951 SCR 621 = 52 Cri LJ 

1103, S. Krishnan v. State of 

Madras 6 
{1951) AIR 1951 All 703 (V 38) = 

52 Cri LJ 1094, Jugmendar Das v. 

State ` 


V. K. T. Chari for Row and Eeddv. 
R. S. Venkatachari, V. Srinivasar K. 
Ramagopal, S. Swaminathan. S. Gopala- 
ratham, P. N. Venugopal, N. C. Aranda- 
chari, K. Parasaran, S. Rajaram. B. Lak: 
shminarayana Reddy. R. V. R. Nallasi- 
vam and G. Kathirvelu. for Petitioners; 
Advocate General. for Respondent. 


K. VEERASWAMI, C. J.:— These 
petitions have been grouped and heard 
together as the facts in each are of com- 
mon pattern raising the identical aues- 
tion as to the validity of demands made 
on the petitioners by the Chief Enforce- 
ment Officer. Emergency Risks Insurance 
Scheme. Madras. to make payments of 
premium towards alleged under insur- 
ance against war risks in respect oi fac- 
fories and goods pertaining to certain 
quarters between January and December 
1963 and September 1965 to March 1966. 
It will. therefore, suffice to notice the 
facts in one of them. In W. P. 1071 of 
1970 the petitioner is a private limited 
company which ` during the relevant 
period.: carried on the business of a 
spinning mill at Dindigul. As recuired 
(Factories) In- 
surance Act. 1962 it had taken out poli- 
cies of insurance against Emerzency 


Risks issued in accordance with the Emer- 


gency Risks (Factories) Insurance 
Scheme, which covered the quarters dur- 
ing the periods mentioned above. It ap- 
pears that Dindigul Enforcement Officer 
conducted a survey and verificaion Jf in- 
surable values of the assets 
the petitioner after 10-1-1968. 
following the procedure prescribed by 
the scheme, and considering the peti- 
tioner’s representations, the Chie? En- 
forcement Officer. by his order dated 24- 
3-1970, found that the petitioner had, 
for the four quarters in 1963, . the last 
two quarters of 1965, and the first 2uar- 
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ter of 1966. to take out cover for the full 
insurable value of its buildings. machi- 
nery and stores etc. He determined the 
difference of the amount pavable on ac- 
count of the under insurance and called 
upon the petitioner to pay a total sum of 
Rs. 24.717 within the specified time. In 
doing so, the Chief Enforcement Officer 
purported to act in exercise of his 
powers under Section 11(1) of the Act. 
He intimated that in default on the part 
of the petitioner. action would be taken 
to recover the said sum as arrears of 
land revenue. He also made it clear that 
the demand: made was without prejudice 
to the Government’s right to prosecute 
the petitioner under Section 5(4) for hav- 
ing contravened the provisions of Sec- 
tion 5(1) of the Act. The petitioner 
wants this order to be quashed on the 
ground that the Chief Enforcement Offi- 
cer, after revocation of the proclamation 
of the emergency. has no longer the 
power or jurisdiction to make the de- 
mand. In some of the other petitions, 
the proceedings of this officer are at the 
Stages of notice asking the relative peti- 
tioners to show cause against determina- 
tion of the insurable values at certain 
sums. These petitioners have asked for 
prohibition of further proceedings. 

2. Generally speaking, under- 
writers exclude the War Risk from the 
scope of cover under property insurance. 
Apparently following the example of the 
United Kingdom to mitigate the hard- 
ship arising from the reluctance of the 
Insurance companies to insure property 
against war risks. the Indian Parliament 
enacted the Emergency Risks (Factories) 
Insurance Act. 1962 in the wake of the 
Chinese attack on our country. In view 
of the invasion, the President of India 
declared Emergency with effect from 26- 
10-1962. The Act became law from 19- 
12-1962. Its object was to make provi- 
sion for insurance of certain property in 
India against damage by enemy action 
during the period of emergency. By Sec- 
tion 1(3), it should remain in force dur- 
ing the period of operation of the Procla- 
mation of Emergency. The Central Gov- 
ernment. was empowered by Section 3(1) 
to put into operation by notification in 
the Official Gazette, a scheme to be cal- 
led the Emergency Risks (Factories) In- 
surance Scheme, whereby the Central 
Government undertook in relation to 
factories the liability of insuring pro- 
perty insurable under the Act against 
emergency risks, to the extent provid- 
ed by or under the Act. The main pro- 
visions in the Scheme are indicated by 
sub-section (3) of the section. They are 
to secure inter alia, that the liability of 
the Central Government as insurer 
should not extend to more than 80 per 
cent of the insurable value of the pro- 
perty, .and that the liability of the 
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Central Government as insurer under 
the scheme should be determined by a 
policy of insurance issued in the form 
and in respect of a period not exceeding 
the period specified in the scheme. by a 
person acting on behalf of the Central 
Government. Section 5(1) makes it obli- 
gatory for the owner of a factory to in- 
sure against emergency risks. It ° says 
that while the scheme was in operation. 
every owner of a factory : 

“shall... take out a policy of in- 
surance against emergency risks issued 
in accordance with the Scheme 
for a sum not less than the insurable 
value of such property.” >- ' 
Contravention of the obligation under 
Section 5(1). and failure to pay the pre- 
mium on a policy which was subsequent: 
ly due were made offences by Section 5 
(4), punishable with fine which mav ex- 
tend to two thousand rupees and with a 
further fine which might extend to one 
thousand rupees for every day of con- 
tinued contravention or failure. Such 
punishment would be without prejudice. 
to any other penalty or liability incurred 
in consequence of such failure. This is 
followed up by Section 11 relating to ree 
covery of premiums unpaid, which is: 

“I. Without prejudice to the provi- 
sions of sub-section (4) of Section 5, 
where any person has failed to insure as, 
or to the full amount, required by this 
Act, and has thereby evaded the payment 
by way of premium of any money which 
he would have had to pay but for such 
failure, an officer authorised in this be- 
half by the Central Government may de- 
termine the amount payment of which 
has been so evaded and the amount so 
determined shall be payable by such 
person and shall be recoverable from 
him as provided in sub-section (2). 


2. Any instalment of premium due 
on a policy of insurance issued under the 
Scheme, and any amount determined as 
payable under sub-section (1), shall be 
recoverable as an arrear of land revenue 
and shall be a first charge on the pro- 
perty in respect of which the default was 
made. . 


3. A person against whom a determi- 
nation is made under sub-section (1) 
may, within the period specified in the 
“Scheme, appeal against such determina- 
tion to the Central Government whose 
decision thereon shall be final”. 

Sections 12 and 13 provide for limitation 
on prosecutions, that is to say. prosecu- 
tions are to be launched only with the 
consent of the Central Government. and 
for compositon of offences. The Emer- 
gency Risks (Factories) Insurance Scheme 
contemplated under Section 3(1) was to 
put into operation with effect from 1-1~ 
1963. It has a definition in the section 
for ‘policy’ which among other things 
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means a policy of insurance issued under 
the Scheme and included any supplemen- 
tary policy. Defining the scope and ef- 
fect of the Scheme. Section 3 provided 
that the Central Government under the 


‘Scheme undertook in relation to factori- 


es, the liability of insuring them against 
emergency risks to the extent provided 
by the Act. The Scheme provided by 
Section 6 that an application for insur- 
ance should be made in the form set out 
in Part A or Part B of the First Sche- 
dule according to the application was for 
an original or a supplementary policy and 
it should be made to the Government 
agent or to such officer of the Govern- 
ment agent as might be authorised by 
that agent in that behalf. Each -applica- 
tion should be accompanied by a treasury 
chalan evidencing payment of the requi- 
site premium into a Government trea- 
sury. For the purpose of the Act. as 
Stated by Section 7 of the Scheme. the 
insurable value of property should be 
the actual value in the case of complet- 
ed works, and the estimated value of 
the works which were in the course of 
construction, and in both the cases at the 
Prices prevailing on the relevant dates 
after making due allowance for anv de- 
preciation. The rate of premium should 
be 25 paise for every Rs. 100 or anv part 
thereof of the sum insured. On a proper 
application and remittance of the pre- 
mium. the Government agent should issue 
a policy of insurance as soon as possible. 
e insurance was to cover every quar- 
ter. If the chalan accompanying an ap- 
plication was for an amount which fell 
short of the premium due on the insur- 
able value of the property 
_ “a policy for such proportion of the 
insurable value of the amount paid under 
the chalan bears to the premium due shail 
be issued, and the applicant shall be asked 
to make a further application in respect 
of the balance of the insurable value of 
ey property which may remain uncover- 
ed” à : 


Section 13 of the Scheme relates to 
failure to pay premium and evasion. and 
we set out below the section in full: 

“1. Where any person has failed to 
pay any premium due from him. or to in- 


. Sure as or to the full amount required by 


the Act and has thereby evaded the pav- 
ment by way of premium of any money 
which he would have had to pay but for 
such failure. the amount evaded shall be 
determined in accordance with the Third 
Schedule. i 

2. Every person against whom a de- 
termination has been made in pursuance 
of sub-paragraph (1) may. within the 
period laid down in the Third Schedule 
appeal to the Central Government whose 
decision shall þe final. 

3. Where the. amount determined 
under the provisions of sub-paragraph (1) 
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or sub-paragraph (2) is fully recovered, 
the Government agent shall. as soon as 
Possible after such recovery. send the re- 
quisite application forms to the defaulter 
for completion and return and a policy 
or supplementary policy in respect of the 
property concerned according as the re- 
covery is in respect of non-insurance or 
under-insurance shall be issued by the 
Government agent on receipt of the ap- 
plication correctly filled in the said policr 
being made out so as to take effect from 
the date the amount was fully recover- 
ed,’ 

Matters like loss of policy. overlapping 
policies, cancellation and refund: share 
of risk to be borne by the insured per- 
son, viz, twenty per cent of the loss or 
damage, the mode of settlement of claims. 
statement of claims, verification o2 
claims and payment, safeguarding of pro- 
perty insurable under the scheme anc 
certain other matters also find a place in 
the scheme. Section. 22 therein under the 
“interpretation” says that. if any doubt 
arises in regard to the interpretation of 
any provisions of the Scheme, the mat- 
ter should be referred to the Central 
Government whose decision thereor 
should be final. The First Schedule tc 
the scheme contains forms or applications 
for a policy or supplementary policy 
One of the columns to be filled in an ap- 
plication for a policy is the insurable 
value, that is to say. the value after mak- 
ing allowance for the depreciation on the 
date of application. of the buildings as 
well as the Plant. Machinery and Mate- 
rials. Where the application is for a sup- 
plementary insurance policy. one of the 
particulars to be filled is as to the addi- 
tional amount for which insurance was 
required to be effected as to the Build- 
ings, Plant, Machinery and Materials 
Reasons for making such an application 
should also be given. The Second Sche- 
dule gives a model form of the policy tc 
be issued. It has to mention the period 
of insurance, and the operative part of if 
is to read: 


“Now this policy witnesseth that ir 
consideration of the Insured paying tc 
the President the said premium the Pre- 
sident agrees...... that if during the period 
of insurance......... the property insured 
or any part of such property shall suffer 
any loss or damage, being loss or damage 
caused by any act comprised in the ex- 
pression ‘Emergency Risks’ as defined... 
The President will indemnify ‘the In- 
sured against diminution in value caused 
by that loss or damage to the extent pro- 
vided by or under the Act.” 

One of the conditions attached to the 
policy is the liability of the President 
and the liability under the policy should 
not exceed in the aggregate eighty per 
cent of the sum thereby insured. The 
third Schedule to the Scheme contains 
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the procedure for assessment of the pre~ 
mium evaded by a defaulter, either by 
failure to insure as, or to the full amount, 
required by the Act or the Scheme. or fai- 
lure to pay the premium due on a policy, 
the Officer concerned should serve a 
notice on the owner or occupier. to show 
cause of the wherefore of the failure and 
produce before the Officer evidence in 
support of his cause. The Officer shall 
after giving the defaulter an opportunity 
of being heard “assess the insurable 
value of the property and shall deter- 
mine on the basis of such assessment the 
amount of premium, if anv. payment of 
which has been evaded by the defaulter.” 
When the sum has been so determined, a 
copy of the assessment and a notice of 
demand specifying the amount pavable 
by him within the specified date should 
be served on the defaulter. If he was 
aggrieved by the order. he could appeal 
to the Central Government within thirty 
days of the date of receipt of the notice 
of demand. The appellate authority 
should then consider whether the facts 
on which the notice of demand was bas- 
ed have been established. and whether 
the sum determined as pavable is exces- 
sive, adequate or inadequate. ` 


3. The provisions of the Act 
under the Scheme bring out that in- 
surance under the Act to the full in- 


surable value is compulsory, and failure 
to insure for the full value of the pro- 
perty is an offence punishable with fine. 
and that, in case of such failure. or 
under-insurance besides the punishment 
therefor as an offence, provisions are 
made for recovery of the relative pre- 
mia, and to effectuate this purpose for 
the procedure of determination of the 
insurable value and of the premium 
evaded from payment. These features 
are peculiar to Emergency Risks In- 
surance under the Act and the Scheme 
laid down thereunder. In _ ordinary 
cases, insurance is voluntary. and it is 
left to the choice of the Insured to men- 
tion the value of the property sousht to 
be insured. There is no compulsion in 
voluntary insurance that the cover should 
be made for the entire insurable value 
of the property. The premium collected 
in voluntary insurance is related to the 
quantum of risk undertaken in the light 
of the insurable value suggested by the 
assured. But for these differences. by 
and large, the principles of insurance in 
other respects do not appear to be un- 
common between ordinary insurance in 
the light of statutory provisions. if any, 
and insurance under the Emergency Risks 
(Factories) Insurance Act. 1962. In the 
case of ordinary insurance the terms and 
conditions in the policy constitute the 
contract, while insurance under the Act, 
being contractual the terms of which ap- 
pear in the policy to be issued. the con- 
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tract is also controlled by the provisions 
of the Act, especially the obligatory char- 
acter of the insurance to the full value 
of the property and the liability of the 
Central Government as an insurer limit- 
ed to 80 per cent of the insurable value 
of the property covered. But even in in- 
surance under the Act, the premium is 
related -to the risk and as in private in- 
surance, so in insurance under the Act. 
the premium is paid in consideration of 
the cover provided. and it implies that if 
.there is no risk, no premium can be col- 
lected. In other words, 
paid or compulsorily collected. which 
will be in consideration of the Union Gov- 
ernment as the Insurer, undertaking to 
indemnify the Insured against loss or 
damage on account of the emergency 
risks as defined in the Act. l 


So then so long as the emergency 
lasts and War risks continue. the provi- 
sions of the Act have to be complied 
with under the penalty of prosecution 
and fine, besides recovery of the premia 
evaded. When a prosecution is launch- 
ed under Section 5(4). the court natura- 
lly determines whether there had been 


any contravention of S. 5(1) and whether’ 


there had been any failure to pav 
any premium as required by the 
Act. Where under-insurance is found 
by the court. in proceedings under 
Section 5 (4), ‘the corresponding 
premium relating to the under-insurance 
can, of course, be recovered under pro- 
visions of Section 11. But even then the 
Central Government may still determine 
the amount, payment of which has been 
evaded. It may be that the Officer au- 
_|thorised in this behalf by the Central 
Government may accept the finding of 
the Criminal Court as to the extent of 
under-~insurance found by the criminal 
court as a jurisdictional fact. But it seems 
to us that there is nothing in the langu- 
age of Section 11(3) to prevent the Offi- 
cer authorised by the Central Govern- 
ment from determining the amount, the 
payment of which has been evaded. It 
has been suggested that Section 11(1) can 
be invoked only after a conviction under 
Section 5(4). and that it is dealing with 
something different from Section 13 of 
the Scheme. We are unable to accept 
this view. We are inclined to think that 
Section 11 in the Act and Section 13 in 
the Scheme as well as the Third Sche- 
dule thereto. are complementary to each 
other, and should be read together. In 
our opinion. all the three deal’ with the 
same subject matter. Section 11(1) covers 
failure to issue as, or to the full amount, 
required by the Act. Section 11(1) leaves 
the determination of the amount. pay- 
ment of which has been evaded. to the 
Officer authorised in that behalf by the 
Central Government. But the procedure 
for such determination is laid down by 
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AIR. 


Section 13 of the Scheme read with the 
Third Schedule thereto. Sub-section (1) 
of Section 13 says that the amount 
shall be determined in accordance with 
the Third -Schedule. That Schedule, 
while providing for the procedure there- 
for for enabling the officer concerned to 
determine the insurable value of the 
property. and the amount of premium 
payable on that basis, but the payment 
of which has been evaded, as defaulter, 
also provides for serving of notice of de- 
mand on the defaulter to pav the amount 
determined. Section 11(3) of the Act 
gives the defaulter a right of anneal to 
the Central Government: but the appeal 
should be filed within the period specifi- 
ed in the Schedule. Clause (5) of the 
Third Schedule to the Scheme fixes as 
limitation for filing an appeal, thirty 
davs from the date of receipt of notice of 
demand. The Third Schedule further 
lays down the procedure as to how the 
appeal should be disposed of by the Cen- 
tral Government. It is clear. therefore, 
that Section 11(1) in the Act is not inde- 
pendent by itself. but the determination 
has to be made in accordance with Section 


13 of the Scheme and also the Third 
Schedule. That being the case. one im- 
portant feature that emerges is, that 


when in respect of under-insurance the 
corresponding premia. are recovered, the 
Government agent should send the re- 
quisite application form to the defaulter 
for completion and return, and a supple- 
mentary policy in respect of the under- 
Insurance found should be issued by him 
So that it should take effect from the date 
the amount was fully recovered. That is 
what is contemplated bv Section 13(3) of 
the Scheme. The necessary ‘implication 
of this provision is. that the War Risks 
should still be there when the supple- 
mentary policy is issued to cover it in 
respect of the property insured. 


4. Now. the Act being a tempor- 
ary one, and as it is expressly stated in 
Section 1(3) that it should remain in 
force during the period of Proclamation 
of Emergency it naturally expired with 
the end of the Emergency on and from 
a er In that event. Section 1(3) pro- 
vides 


EOE but its expiry shall not affect 
anything done or omitted to be done be- 
fore such expiry and Section 6 of the 
General Clauses Act, 1897, shall apply 
upon the expiry of this Act as if it had 
been repealed by a Central Act.” 

The proceedings in these cases in respect 
of alleged under-insurance and to re- 
cover evaded premium determined on 
that basis, have been started subsequent 
to the revocation of the Proclamation of 
Emergency and the expiry of the Act. 
The question is, whether such proceed- 
ings are permissible. In our opinion. 
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the answer will depend upon the scone oz 
the saving under Section, 1(3). 


5. During the period of Emer- 
gency, the Act was not open to attack or 
the ground of violation of Article 19 02 
the Constitution. But when the Procla- 
mation was revoked. the Act to the exten: 
ofits inconsistency with Article 19 woulc 
cease to have effect, except as respects 

- things done or omitted to be done before 
the Act so ceased to have effect. This 
is apparently what is contemplated br 
the first part of the saving provision ir 
Section 1(3) of the Emergency Risks 
(Factories) Insurance Act. But that pro- 
vision goes further and savs that Sectior. 
6 of the General Clauses Act. 1897 shoulc 
apply upon the expiry of the Act as if it 
had been repealed by a Central Act 


Clauses (c). (d) and (e) of Section 6 of- 


the General Clauses Act are those rele- 
vant in the present context. Clause (c 
is to the effect that the repeal shail not 
affect any right, privilege, obligation or 
liability acquired, accrued or incurrec 
under any enactment so repealed. Sc 
far as criminal liability is concerned 
clause (d) provides that the repeal shal” 
not affect any penalty. forfeiture or puni 
shment incurred in respect of any offer- 
ce, committed against any enactment re- 
pealed, and as for remedies. Clause (e 
says that the repeal shall not affect any 
investigation, legal proceeding or remedy 
in respect of any such right, privilege 
obligation, liability, penalty. forfeiture 
or punishment as aforesaid. Whether € 
right has been acquired. or liability in- 
curred under the enactment  renealec 
would depend on its language and the 
circumstances. If the Act had. provided 
that in certain circumstances a persor 
shall be liable to a sum of money either 
by way of debt, or to a fine or imprison- 
ment, such liability incurred will sur- 
vive the repeal. In that event, it may be 
open to the court to investigate and de- 
termine the liability after the repeal 
But if the incurring of the liability is 
contingent upon determination of facts 
and no such determination has been 
made before the Act was repealed. nc 
liability has obviously been incurred pri- 
or to the repeal. and therefore. there will 
be no saving of such liability after the 
repeal. 


6. In these cases. as we read Sec- 
tion 11 of the Act and 13 of the Scheme 
read with the Third Schedule. until a de- 
termination is made of the extent of the 
under-insurance and the premium is fix- 
ed on that basis, the payment of whicir 
has been evaded, there is neither a right 
acquired by the Government, nor a liabi- 
lity incurred by the defaulter. The liabi- 
lity to pay the premium evaded arises 
only on its determination and a demand 
being made on the defaulter. It cannot 
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therefore. be said that the deemed répeal 
contemplated by Section 1(3) of the Act 
saves the impugned proceedings. The 
phraseology that the expiry of the Act 
Shall not affect anything done or omitted 
to be done before such expiry also will 
not help the respondents. That phraseo- 
logy will be apposite to things completed 
either by a positive act. or by an omis- 
sion before the expiry of the Act. This 
view is supported by the Supreme Court 
in Rayala Corporation (P) Ltd. v. Direc- 
tor of Enforcement. AIR 1970 SC 494. In 
that case Rule 2 of the Defence of India 
(Amendment) Rules, 1965, stated that in 
the Defence of India Rules, 1962, Rule 
132-A shall be omitted except as respects 
things done or omitted to be done under 
that rule. With reference to the amend- 
ed rule, the argument before the Supreme 
Court was, that even if there was a con- 
travention of Rule 132-A(2) by the accus- 
ed there when that Rule was in force, 
the act of the contravention could not be 
done under that Rule. so that. after that 
rule had been omitted. no prosecution in 
respect of that contravention could be in- 
stituted. The possibility was conceded 
that, if a prosecution had already been 
launched, that prosecution could be con- 
tinued. But it was said that once the 
rule was omitted altogether. no new pro- 
ceeding by way of prosecution could be 
initiated even though it might be in res- 
pect of an offence committed earlier 
during the period that the rule was in 
force. Dealing with this argument. the 
Supreme Court held: 


“We are inclined to agree with the. 
submission of Mr. Sen that the language 
contained in clause 2 of the Defence of 
India (Amendment) Rules 1965 can only. 
afford protection to action already taken 
while the rule was in force. but cannot 
justify initiation of a new proceeding 
which will not be a thing done or omitt- 
ed to be done under the rule but a new 
act. of initiating a proceeding after the 
rule had ceased to exist. On this inter- 
pretation, the complaint made for the 
offence under Rule 132-A (4) of the De- 
fence of India Rules after 1-4-1965 when 
the rule was omitted, has to be held in- 
valid. 

This view of ours is in line with the 
general principle enunciated bv this 
Court in the case of S. Krishnan v. 
State of Madras, 1951 SCR 621 = AIR 
1951 SC 301 relating to temporary enact- 
ments, in the following words: 

‘The general rule in regard to a tem- 
porary statute is that, in the absence of 
special provision to the contrary. proceed- 
ings which are being taken against a per- 
son under it will ipso facto terminate ap 
soon as the statute expires.’ 

Mention may also be made to a de- 
cision of a learned single Judge of the 
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Allahabad High Court in Seth Jusmen- 
dardas v. State, AIR 1951 All 703 where 
a similar view wes: taken when con- 
sidering the effect of the repeal of the 
Defence of India Act. 1939, and the Ordi- 
mance No. XII of 1946 which had amend- 
ed Section 1(4) of that Act.” 
The impugned proceedings. started in 
these cases, after January 10, 1968, when 
the Emergency was revoked and the Act 
ceased to operate, cannot, in our opinion. 
be regarded as anything done or omitted 
to be done before the expiry of the Act: 
mor could these proceedings be regarded 
as any right acquired, or liability incurr- 
ed, before that date 
7 There is also another impor- 
tant reason why the validity of these pro- 
ceedings cannot be sustained. As we have 
already pointed out, the Act and the 
Scheme read with the Third Schedule 
themselves make it clear that, when in 
respect of under-insurance the premium 
is collected, a policy in respect of the 
under-insurance should be issued so that 


it could take effect from the 
date the amount was fully re 
covered. This is impossible of ap- 


Plication now. The respondents cannot. 
after the expiry of the Act. issue any 
such supplementary policy. For this 
reason as well, it appears to us that the 
validity of the impugned proceedings can- 
not be upheld. 

The petitions are allowed and 
the impugned orders and proceedings are 


quashed. No costs. 
Petitions allowed. 
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KRISHNASWAMY REDDY, GANESAN 
AND MAHARAJAN, JJ. 
Chinna Annamalai, Petitioner v. 
The State of Tamil Nadu, Respondent. 

Criminal Mise Petn. No. 391 of 1971. 
D/- 24-2-1971. 

Criminal P. C. (1898), Sec. 99-A — 
Power of Government to declare certain 
publication forfeited and to issue search 
warrants — Statement of grounds of 
opinion — Absence of mention ‘of 
grounds of opinion in order of ` forfei- 
ture is fatal to the validity of order. 
(AIR 1961 SC 1662, Followed.) (Para 12) 

An order under Section 99-A can be 
made only when the Government forms 
certain opinion and that opinion is that 
the document concerning which the 
order is proposed to be made contains 
any matter. the publication of which is 
punishable under Section 124-A or 153-A 
or 295-A, I. P. C. Two essential things 
whch are required for passing the order 
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under Section 99-A are: (1) the forma- 
tion of opinion as required under the sec- 
tion; and (2) the grounds on which such 
opinion is formed to be stated in the 


order. These two things are mandatory. 
(Para 9) 
An order, which does not contain 


the grounds of opinion on the basis of 
which the order declaring the seizure of 
the document to be forfeited to Govern- 
ment is founded is liable to be quashed. 
Mere lifting the words of the section in 
the order of forfeiture cannot be said to 
contain. the grounds of opinion. 
(Para 9) 
Where an order of forfeiture of a pos- 
ter was passed without stating as to how. 
why and in what manner and between 
which groups the feelings of enmity or 
hatred the printing and. publication of 
the said poster had promoted or attempt- 
ed to promote, it was held that the order 
was bad. (Para 12) 
Cases Referred: Chronological Paras 
(1961) ATR 1961 SC 1662 (V 48) = 
(1962) 2 SCR 487 = 1961 (2) Cri 
LJ 815, Harnamdas v. State of 
Uttar Pradesh 10 


V. K. Thiruvenkatachari for N. C. 
Raghavachari. N. S. Varadachari and C. 
P. Pattabhiraman, for Petitioner: Advo- 
cate General and Addl. Public Prosecu- 
tor. for the State. 


KRISHNASWAMY REDDY J.:.This 
petition has been filed to quash the Gov- 
ernment notification dated 12-2-1971 for- 
feiting the posters printed and published 
by the petitioner. 


2. The petitioner is a Hindu. He 
belongs to the Asthika Sangam. Madras. 
The circumstances under which the peti- 
tioner placed orders to print the posters 
leading to the order of Government for- 
ae the posters are stated to be as fol- 
ows: 


3. The petitioner learnt from the 
Press that at the instigation of Thiru E. 
V. Ramaswami Naicker, the Leader of 
Dravida Kazhagam, several tableaus de- 
picting the picture of Gods Rama and 
Muruga were being beaten by a chapval 
in a procession held at Salem on 23rd and 
24th January. 1971. The petitioner being 
a Hindu and being a member of Asthika 
Samagam was very much wounded by the 
activities carried on by the party belong- 
ing to Thiru E. V. Ramaswami Naicker. 
The Government of Tamil Nadu did not 
take any action against the persons who 
took part in the said rrocession in spite 
of opposition by the public through re- 
ports in several newspapers. The peti- 
tioner, therefore, placed an order with 
Aspy Litho Works Madras, to print pos- 
ters depicting the very acts done to Hindu 
Gods and the propaganda carried on by 
the party belonging to the said Dravida 
Kazhagam Leader. Just at or about the 
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time when the posters were about to be 
pasted in the several parts of the city, 
the Government of Tamil Nadu issued a 
Notification G. O. -Ms. No. 491 Home 
dated 12-2-1971 directing the posters to 
be forfeited to the Government on the 
ground that the said posters 
matters which promote or intend to pro- 
mote the feelings of enmity and hatred 
between different classes of citizens of 
India or which is deliberately or malici- 
ously intended to outrage the religious 
feelings of any such class by insulting 
the religion or the religious feelings of 
that class. In consequence of the Govern- 
ment Order. the impugned posters were 
forfeited frem the Press. 
4 The petitioner submitted that 
the posters were printed to condemn 
what the Leader of Dravida Kazhagam 
party and his followers did at Salem. The 
`- cartoons depict the Leader ofthe Dravida 
Kazhagam party Thiru E. V. Ramaswami 
Naicker raising chappal to beat Gods 
Rama and Muruga by his right hand and 
holding a pamphlet in his left hand con- 
taining the words “Matran Manaivivai 
pendana sattathil idam vendum” 
The poster is marked as Ex. A. On the 
top of the poster, there is a heading prin- 
ted in the following terms: 
“Ramanaivum Muruganaiyum serup- 
pal adithavanin silaigalai thirandha see- 
darukka ungal vottu.” 
The petitioner further submitted that 
the Government Order forfeiting the pos- 
ters were passed with a view to prevent 
the election propaganda against the Gov- 
aaa headed by Thiru M. Karunani- 


5. The Home Secretary of the 
Government of Tamil Nadu filed a coun- 
ter stating that the action of the peti- 
tioner in publishing the cartoon was with 
the deliberate and malicious intention of 
outraging the religious feelings of the citi- 
zens of India by visible representations 
and his intention in doing so. was to pro- 
mote on grounds of religion, feelings of 
enmity and hatred and the Government. 
therefore. issued order forfeiting the said 
posters. It was further submitted in the 
counter that action was taken against the 
persons responsible for the acts complain- 
ed of by the petitioner as regards the in- 
cident at Salem. 

6. The impugned 
Government runs thus: 

“1I. Whereas it appears to the Gover- 
nor of Tamil Nadu that a poster with the 
heading “Sri Ramanaiyum Muruganai- 
yum seruppal aditha periarin silaigalaith- 
jrandhu seedarukka urgal vottu” 
has been printed and published; 

And whereas the said poster con- 
tains the pictures of God Rama and 
Muruga: 

3. And whereas in the said poster. 
it is depicted that Thiru E. V. Ramas- 
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wami Naicker is raising a chappel to beat 
God Rama and Muruga by his right hand: 

4. And whereas the said E. V. Rama- 
swami Naicker is holding a pamphlet in 
his left hand containing the words Mat- 
van Manaivivai pendana  sattathil idam 
vendum”. 

5. And whereas in the opinion of the 
Government the aforesaid poster con- 
tains matters which promote or are in- 
tended to promote feelings of enmity or 
hatred between different classes of citi- 
zens of India or which is deliberately and 
maliciously intended to outrage the reli- 
gious feelings of any such class by insult- 
ing the religion or the religious feelings 
of that class: : , 

6. And whereas the publication of 

the said matter is punishable under Sec- 
tion 153-A of the I. P. C.. 1860 (Central 
Act 45 of 1860). 
Now, therefore, in exercise of the powers 
conferred by Section 99-A, Cri. P. C.. 1898- 
(Central Act V of 1898) the Governor of 
Tamil Nadu hereby declares— 

(a) that every copy of the said order: 


(b) all other documents containing 
copies, reprints and transalations of extra- 
cts from, the said poster, 
shall be forfeited to the Government.” 

T. This order was purported to 
ae been made under Section 99-A. Cri. 


8. Sri V. K. Thiruvenkatachari. 
the learned counsel for the petitioner 
contended that the impugned order does 
not state the grounds on which the opi- 
nion was formed by the Government as 
required under S. 99-A Crl. P. C. and 
that, therefore, the order is bad and has 
to be quashed. The learned counsel fur- 
ther contended that the posters were 
printed only for the purpose of condemn- 
ing the acts committed by the Dravida 
Kazhagam party in Salem procession, 
which wounded the religious- feelings of 
Hindus and for exposing the indifferent 
attitude of the Government in not having 
taken immediate action against the offen- 
ders and contended that they were not 
printed with a view to promote feelings 
of enmity between two religious groups 
or with the intention of deliberatelv or 
maliciously outraging the religious feel- 
ings and, therefore. the matter contained 
in the poster was not punishable under 
Section 153-A or S. 295-A, I. P. C. and the 
Government order on this ground also is 
bad and unjustifiable. In respect of the 
first contention it will be necessary to 
note Section 99-A. Cri. P. C. under which 
the impugned order was made. 


9. Section 99-A, so far as rele- 
vant is in these terms: 

“Where any newspaper. or book ... 
or any document appears to the 
State Government to contain any sediti- 
ous matter or any matter which promotes 
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or is intended to promote feelings of en- 
mity or hatred between different classes 
of the citizens of India or which is deli- 
berately and maliciously intended ‘to out- 
rage the religious feelings of any such 
class by insulting the religion or the reli- 
gious belief of that class, that is to say. 
any matter the publication of which is 
punishable under Section 124-A or Sec- 
tion 153-A or Section 295-A. I. P. C. the 
State Government may. by notification, 
in the offical Gazette. stating the grounds 
of its opinion, declare every copy of the 
such book..... peenube to be forfeited to Gov- 
It is clear from the terms of the section 
- that an order can be made only when the 
Government forms certain opinion and 
that opinion is that the document con- 
cerning which the order is proposed to 
be made contains any matter. the publi- 
cation of which is punishable under Sec. 
124-A or 153-A or 295-A, I. P. C. It is also 
clear that the Government has to state 
the grounds of its opinion in its order. 
Therefore two essential. things which are 
required for passing the order under Sec- 
tion 99-A are: (1) the formation of opinion 


as required under the section: and (2) 
the grounds on which such opinion is 


formed to be stated in the order. These 
two things are mandatory. The order 
made in this case states that the Govern- 
ment has formed its opinion that the mat- 
ter contained in the poster is punishable 
under Section 153-A, I. P. C. but it has 
not stated the grounds on which that opin- 
ion was formed. The order merely re- 
produces the matter contained in the pos- 
ter in paragraphs 1 to 4 and repeats the 
ingredients of Sections 153-A and 295-A 
I. P. C. in paragraph 5; but it does not 
say how, in what manner and whose re- 
gious beliefs are wounded. Nor does ‘it 
say that the matter in the poster promo- 
tes feelings of hatred between two iden- 
tifiable, distinct and separate classes or 
communities or groups of persons based 
upon religion, race. language. caste or 
community. It is not known from the 
order as to why the Government thought 
that ae offence to religion has been 
caused. 


10. The Supreme Court has laid 
down in a substantially similar case. re- 
ported in Harnamdas v. State of Uttar 
Pradesh, 1962 SCR 487 = (AIR 1961 SC 
1662) that it is obligatory on the part of 
the Government making an order under 
Section 99-A to state the grounds of its 
opinion in declaring the seizure of the 
impugned document to be forfeited to 
Government. That was a case where the 
Government. of Uttar Pradesh made an 
‘order under Section 99-A, Cri. P. C. for- 
feiting certain books published by the 
author of those books and that order so 
far as it is material was in the following 
terms: 


A.I.R. 
“In exercise of its powers conferred 
by Section 99-A, Cri. P. Cu........ccece the 


Government is pleased to declare the 
books......forfeited to Government on the 
ground that the said books contain mat- 
ter, the publication of which is punish- 
able rina’ Sections 153-A and 295-A, 
The validity of that order was challeng- 
ed in the Uttar Pradesh High Court. 
While the High Court holding that the 
requirement to state the grounds under 
Sec. 99-A was mandatory and that a 
mere citation of the words of the section 
would not do, agreed with the earlier de- 
cision of the Special Bench of that court 
that the High Court in view of the provi- 
sions of Sec. 99-B; Cri. P. C., was pre- 
cluded’ from considering any other point 
than the question whether in fact the do- 
cument comes within the mischief of the 
offence charged, it refused to set aside ` 
the order on account of the omission to 
state the grounds of the opinion and then 
proceeded to examine the books for it- 
self and found that their contents were 
obnoxious and highly objectionable and 
dismissed the application observing that 
the appellant had entirely failed to show 
that the books did not contain matters 
which promoted feelings of enmitv and 
hatred between different classes or which 
did not. insult or attempt to insult the re- 
ligion or religious beliefs of the Sikhs. 
Thereupon, the author of the books ag- 
grieved by the order obtained special 
leave for appeal to the: Supreme Court 
and the Supreme. Court. while consider- 
ing the scope of Section 99-A in respect 
of the order madé by the Government, 
which is substantially similar to the im- 
pugned order made by the Government 
in this case as conceded by the learned 
Advocate General excepting paragraph 5 
of the said order, the like of which was 
not found in the order passed by the 


Uttar Pradesh Government, stated as fol- 
ows: 


“Two things appear clearly from the 
terms of this section. The first thing is 
that an order under it can be made only 
when the Government forms a certain 
opinion. That opinion is that the docu- 
ment concerning which the order is pro- 
posed to be made. contains ‘any matter 
the publication of which is punishable 
under Section 124-A or Section 153-A or 


Section 295-A, I. P. C? Section 124-A 
deals with seditious matters, Section 
153-A with matters promoting enmity 


between different classes of Indian citi- 
zens and Section 295-A with matters in- 
sulting the religion or religious beliefs of 
any class of such citizens. - The other 
thing that appears from the section is 
that the Government has to state the 
grounds of its opinion. The order made 
in this case, no doubt stated ‘that in the 
Government’s opinion the books contain» 
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ed matters the publication of which was 
punishable pa? Sections 153-A and 
295-A, I. P. C. It did not. however. state. 
as it should have, the grounds of that 
opinion. So it is not known which com- 
munities were alienated for each other or 
whose religious beliefs had been wound- 
ed according to the Government. nor why 
the Government thought that such glie- 
nation or offence to religion had been 
caused”. 

The Supreme Court further stated while 
considering the scone of Section 99-A 
read with Section 99-D of the Code in ne 
following terms: 


“Now Section 99-D is concerned with 
setting aside an order. That order is ne 
made under Section. 99-A. An order 
under that section can be made only 
when certain things have appeared to the 
Government and the Government ñas 
formed a certain opinion. The section 
further requires the Government to state 
the grounds of its opinion. It is fhis 
order, that is, the order. based on the 
grounds stated. which the party affected 
has been given by Section 99-B the rizht 
to move the High Court to set aside. It 
would follow that all that Section 98-B 
can require the party ‘to do is to skow 
that that order was improper. Whetwer 
that order was proper or not would. of 
course. depend only on the merits of ihe 
grounds on which it was based: whetier 
another order to the same effect cold 
have been made on other grounds is irre- 
levant. for that would not show the vali- 
dity of the order actually made: tnat 
order would be bad if the grounds on 
which it is made do not support it. Two 
, orders, though both saving that a publi- 
cation contains matters which offends 
the same section of the Penal Code can- 


not be the same or an identical order if. 


the reasons why they are considered so 
to offend the section of the Penal Cade 
concerned are different. Now Sec. 9¢-B 
says that a person affected by -he 
order may move the High Court to set 
it aside on the ground that the book ‘did 
not contain any seditious or other mat- 
ter of such a nature as is referred to in 


sub-section (1) of Section 99-A’. The mat-. 


ter mentioned here must. for the reasons 
stated, refer only to such matter on 
which for the grounds stated by it. the 
Government’s opinion has been based.” 

In the result, the Supreme Court held 
that on the failure of the Government to 
set out the grounds for its opinion as -e- 
quired under Section 99-A of the Code, 
the High Court should have-set aside the 
order under Section 99-D and that it was 
the duty of the High Court under that 
section to set aside the order of forfeiture 
if it was not satisfied that the grourds 


on which the Government formed its 
opinion could justify that opinion and 


Chinna Annamalai v. State (FB)(K. Reddy J.) 


[Prs. 10-11] Mad. 451 
where no grounds of fts opinion are 
given at all. the High Court must set 


aside the order for it cannot then be 
satisfied that the grounds given by the 
Government justified the order. Ulti- 
mately, the Supreme Court allowed the 
appeal on the ground that the order did 
mot disclose the grounds for the opinion 
formed by the Government and directed 
return of documents seized under that 
order. The learned Advocate General 
does not dispute, in view of this deci- 
Sion that it is essential that the grounds 
of the opinion formed by the Govern- 
ment should be stated in the order. He 
conceded that the order passed by the 
Uttar Pradesh Government concerned in 
the Supreme Court case is substantially 
Similar to the instant order, the only dif- 
ference being according to him, that in 
paragraph 5 of the impugned order, the 
State Government had stated the grounds 
for the opinion formed bv it. 


11. The learned Advocate Gene- 
ral while conceding that paragraphs 1 to 
4 in the impugned order do not consti- 
tute the grounds for the opinion. con- 
tends that the grounds were mentioned 
in paragraph 5 of the said order. Para- 
graph 5. as we have noted. earlier re- 
peats only what is found in the earlier 
portion of Section 99-A constituting the 
offence under Section 153-A and Section 
295-A, I. .P. C. what is contained in para- 
graph 5 can at best be only the opinion 
formed by the Government. The earlier 
portion of Sec. 99-A beginning with the 
words “Where ........ ... appears to the 
State Government to contain any sediti- 
ous matter ......... ” and ending with the 
words “that is to say, any matter the pub- 
lication of which is punishable under Sec- 
tion oa or Section 153-A or Section 
295-A, I. P. C.” do indicate the opinion to 
-be formed and when such opinion is 
formed, the latter portion of the said sec- 
tion says that “the State Government 
may by notification in the Official Gaz- 
ette stating the grounds of its opinion, 
every copy of such book ... 
to be forfeited to Government”. 

The earlier portion is distinct from the 
latter portion. ‘The former concerns the 
opinion to be formed and the latter, the 
grounds to be stated in the Notification 
in the Official Gazette. Paragraph 5 is 
a mere citation of words found in the 
earlier portion of Section 99-A and there 
is no indication at all anywhere in the 
order that the Government had consider- 
ed the effect of the poster proposed to pe 
forfeited, and if it has considered, 

would have certainly given rounds = 
reasons which weigh with the Govern- 
ment to form such an opinion. It would 
have stated which were the groups be- 
tween whom hatred was promoted or at- 
tempted to be promoted. the Govern- 
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ment had considered that the poster had 
offended Section 153-A or Section .295-A, 
it should have had reasons for forming 
such an opinion. The Legislature has 
specifically made it obligatory that the 
Government should mention those groun- 
ds or reasons which influenced them 
to form such an opinion, so that such 
grounds mentioned in the order might be 
subjected to judicial scrutiny as provid- 
ed under Section 99-D, Cri. P. C 


12. The learned Advocate General 
points out that what we are concerned in 
this case is a picture and not a book and 
that the matter contained in the picture 
does not require any investigation for 
any one to form an opinion about it. as 


it can be seen easily, whereas an enquiry . 


and investigation might be necessary for 
the purpose of finding out which passa- 
ges in a book ‘would come within the mis- 
chief of Section 99-A of the Code. He 
makes this difference to show that there 
was no difficulty for the Government to 
have formed an opinion without investi- 
gation or enquiry as any one who sees 
the picture can come to the same opinion 
as the Government had come to. There 
is no substance in this. Whether. it is a 
picture or a book, what is contained there- 
in will be “matter”. The matter in res- 
pect of which the publication is made 


punishable under Section 153-A or Sec-' 


tion 295-A is one thing and the formation 
of opinion by the Government that such 
matter comes within the mischief of Sec- 
tion 99-A is another thing. Again, the 
grounds or the reasons which weighed 
with them to come to such an opinion is 
a third thing. The existence of a matter 
may be the subject matter for the forma- 
tion of certain opinion, but the matter 
cannot be confused with the opinion itself 
or with the grounds which influenced 
that opinion. The Government ‘after hav- 
ing. set out the matter contained in the 
poster, and while stating its opinion about 
the matter in the order. it should have 
also stated as to how. why and in what 
manner and between which groups the 
feelings of enmity or hatred the printing 
and publication of the said poster had pro- 
moted or attempted to promote. No 
such grounds are stated in the order. We 
are. therefore. of the view that the im- 
pugned order does not state the grounds 
for the opinion it has formed, it has to 
be quashed on this ground alone. 


13. Even if what is contained in 
paragraph 5 of the impugned order is to 
be construed as a ground — which we 
have held, is not — yet we are unable to 
see as to how the poster promotes or at- 
tempts to promote feelings of enmity or 
hatred between two religious groups. The 
petitioner is admittedly a Hindu. He be- 
Jongs to Asthika Sangham which believes 
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in orthodox Hindu ` religion. He stated 
that what was done by the leader of 
Dravida Kazhagam party and his follow- 
ers at Salem, had wounded his religious 
feelings. The Government did not take any 
action against those persons who are res- 
posible for such acts shown in the poster, 
and, therefore, he printed the posters for 
the purpose of not only condemning the 
acts committed by those persons involved 
in Salem incident but also to bring it to 
the notice of the public and appeal to 
them not to vote for a person, who accord- 
ing to him. was the disciple of the Leader 
of -the party who committed those 
acts depicted in the cartoon. The peti- 
tioner being an orthodox Hindu believing 
in idol worship cannot be said to have pro" 
moted or attempted to promote feelings 
of enmity or hatred between two Hindu 
religious groups by printing and publish- 
ing this poster. There is clear indication 
in the poster itself, as seen from the words 
written on the top of the poster, that the 
posters were printed and published as 
part of the election propaganda against a 
particular political party. That the res- 
pondent construed it as such is disclosed 
in what is stated by them in paragraph 3 
of their counter viz “that if the peti- 
tioner had really and: genuinely intended 
only to condemn the alleged acts of beat- 
ing the pictures of Sri Rama and Muruga, 
it was not necessary for the petitioner to 
have printed the words found on the ton 
of the poster as a heading for the cartoon”. 
In these circumstances, we are satisfied 
that the Government had no basis for 
forming the opinion to make an order 
under Section 99-A. 


14, We accordingly allow the peti- 
tion and set aside the Government Noti- 
fication of forfeiture dated 12th February 
1971. The learned Advocate General re- 
presented at the Bar that the seizure of 
the posters was made by the police in the 
course of an investigation in respect of a 
crime alleged to have been committed 
under Section 292-A, I. P. C. The petiti- 
oner stated in his petition that the im- 
pugned posters were forfeited from the 
printing press in consequence of the 
order passed by the Government. In 
these circumstances, we order ‘that the 
petitioner will be entitled to the return. of 
the posters forthwith. if any, seized in 
consequence of the forfeiture order made 
by the Government. No costs. 


Petition allowed, 


ot 
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K. VEERASWAMI, C. J. AND 
RAGHAVAN J. 


Chinnappavu Naidu, Appellant v. 
Meenakshi Ammal and another, Respon- 
dents. 

Second Appeal No. 1229 of 1966. D/- 
8-2-1971, from decree of Dist. J. North 
Arcot, Cuddalore in A. S. No. 401 of 
1965. 

Hindu Succession Act (1956), Section 
14 (1) — Widow becoming absolute owner 
under Section 14(1) — Her subsequent 
marriage will not forfeit ber right to 
hold deceased husband’s property rot- 
withstanding provisions of Section 2 of 
Hindu Widows’ Remarriage Act, 1856. 
se Hindu Widow's Remarriage Act 
1856), S. 2). 

Section 2 of the Hindu Widows’ Re- 
marriage Act, 1856 is in conflict with 
Section 14(1) of the Hindu’. Succession 
Act, 1956. But in view of Section 4(1:(b) 
of the latter Act Section 14 prevails over 
Section 2 of the former Act. The inten- 
tion of the latter Act, whether it is Geli- 
berate or not, appears to be, as its provi- 
sions stand, that a subsequent remarriage 
will not work forfeiture. AIR 1968 Raj 139 
and AIR 1951 Mad: 954 (FB). Rel. on. 

(Pare 2) 
Cases Referred: Chronological _ Peras 
(1968) AIR 1968 Raj 139 (V 55) = 
ee Raj_ LW 193, Bhuri Bai v. 


ampi Bai 
R AIR 1951 Mad 954 (V 38) = 
ILR (1952) Mad 187 (FB), Ramaiya 
v. Mottayya 


K. S. Desikan and K. Raman, for Ap- 
pellant; O. V. Balusami and O. V. Nate- 
san, for Respondents. 


K. VEERASWAMI, C. J.: This second 
appeal raises an interesting point as to 
whether after the Hindu Succession Act, 
1956, the disqualification imposed by £:ec- 
tion 2 of the Hindu Widows’ Re-marriage 
Act, 1856, continues to have force. ‘The 
Courts below held that the former Act 
prevails. On a careful consideration we 
accept that view. The first plaintiff was 
the widow of the defendant’s brother. 
Her husband died in 1955. Thereafter she 
remarried. The defendant was alleged 
to have trespassed upon the property to 
-which the first plaintiff had succeedec. as 
the heir to her husband and on that 
claim, she asked for a declaration of her 
. title to the suit properties and for an 
injunction restraining the defendant from 
interfering. She also asked for mesne 
profits in the sum of Rs. 8000, being 
according to her, the value of 80 bags of 
paddy cut and carried away by him. The 
lower appellate court while accepting the 
decree of the trial court declaring the 
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title of the first plaintiff. remitted the 
suit to the trial court for fresh disposal 
after the determination of mesne profits. 
It directed that an issue should be fram- 
ed on that question and that the parties 
should be at liberty to direct evidence on 
that issue. This the lower appellate 
court did by allowing the memorandum 
of cross objection filed by the plaintiffs, 
The lower appellate court even went so 
far as to permit the plaintiffs to amend 
the plaint in this regard. 

2. Section 2 of the Hindu Widows" 
Re-marriage Act. 1856. provided that a 
Hindu widow on remarriage shall forfeit 
her right to the property which she had 
inherited from her husband. Now. does 
this provision affect the first plaintiff? 
Learned counsel for the appellant con- 
tends that Section 2 of the Hindu 
Widows’ Re-marriage Act has not been 
expressly repealed by the Hindu Succes- 
sion Act and that Section 24 itself shows 
that the legislature was conscious that in 
case of re-marriage by a widow she 
should not be able to succeed to her hus- 
band. In view of this it is said that the 
forfeiture provided by Section 2 of the 
Hindu Widows’ Re-marriage Act still ob- 
tains and it would deprive the first plain- 
tiff of her right to still hold the property 
of her husband. Though the point is not 
free from doubt, a combined reading of 
Sections 4 (1) (b). 14. 27 and 28 leaves 
us with the impression that the provisions 
of the Hindu Succession Act have overrid- 
ing effect and Section 14 (1), which is ab- 
solute and unrestricted in its terms and 
sweep, enables the first plaintiff to hold 
the property as absolute owner thereof. 
The test for the application of Section 
14(1) is whether, on the date of the com- 
mencement of the Hindu Succession Act, 
1956, a Hindu female was in possession of 
any property as a limited owner. If she 
was, the limited estate would be convert- 
ed into full ownership. There is nothing 
in Section 14(1) or any other section to 
qualify the absolute ownership or to for- 
feit her full ownership on her re-marri-| 
age. It is true the Legislature was cer- 
tainly conscious of the disqualification 
based on re-marriage. Section 24 will in- 
capacitate a widow on her re-marriage 
from succeeding to the property of her 
husband. But nowhere has it been stated 
in the Act that once she has succeed- 
ed, her subsequent marriage will forfeit 
her right to hold the property. On the 
other hand, clause (b) of Section 4(1) 
makes it clear that “any other law in force 
immediately before the commencement 
of this Act shall cease to apply to Hindus 
in so far as it is inconsistent with any of 
the provisions contained in this Act.’ 
Section 2 of the Hindu Widows’ Remarri- 
age Act 1856, is. to our mind, definitely 
in conflict with Section 14 (1) which says 
that, if the widow was possessed of a 
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limited estate at the commencement of 
the Act. it would be converted into a full 
ownership in her. The intention of the 
Hindu Succession Act, whether it is de- 
liberate or not, appears to be as its pro- 
visions stand. that a subsequent remarri- 
age will not work forfeiture. That is also 
consistent with authority. Ramaiva v. 
Mottayya. ILR (1952) Mad 187 = (AIR 
1951 Mad 954) (FB) held that subsequent 
unchastity will not make a widow forfeit 
the property which she has succeeded to 
her husband on his death. The view we 
have taken is also supported by a iudg- 
ment of a single Judge of the Rajasthan 
High Court in Bhuri Bai v. Champi Bai. 
AIR 1968 Raj 139. We are, therefore. of 
-the view that the courts below came to 
the correct conclusion on this aspect of 
the matter. 

3. As to the remit order uf the 
lower appellate court, we are unable to 
accept it. Though the first respondent 
had definitely claimed the value of the 
- paddy alleged to have been cut and car- 
ried away by the appellant. no evidence 
was directed on this point. In fact. the 
plaint was not clear as to the value and 
the circumstances in which it was done. 
No issues also had been raised in the trial 
court. In the circumstances. we do not 
think that the lower appellate court was 
justified in making the remit order. We 
accordingly . set it aside. The result 
would be that the. memorandum of cross 
objections filed by the plaintiffs in the 
lower appellate court would stand dis- 
missed. The second appeal fails and is 
dismissed except for the modification 
mentioned above. 

4. The first respondent is entitled 


to her costs. 
Appeal dismissed. 
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~ RAMANUJAM. J. 


K. Sukumaran, Petitioner v. Sulai- 


man Pehar Respondent. 

- Civil Revn. Petn. No. 2436 of 1970, 
D/- 29-1-1971 against order of Addl. Dist. 
Munsif, Dindigul D/- 30-11-1970. i 


Civil P. C. (1908), 
Where a suit is decreed on condition that 
a certain amount is paid within a speci- 
fied time and in default that suit will 
stand dismissed, the Court, after the ex- 
piry of the fixed time, loses seisin over 
the matter and therefore cannot extend 
the time. (X-Ref: Ss. 148, 149, 151). AIR 
1962 Cal 485, Rel. on; Case law discussed. 

(Paras 3, 4) 
Cases Referred: Chronological -Parag 
(1969) AIR 1969 Orissa 7 (V 56) = 
34 Cut LT 930, Kanhu Charan v. 
Jagabandhu 
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0. 20 R3 —. 


A. LE. 


(1966) 79 Mad LW (S N) 61. P. 
P chess v. P. Venkatesam 

pa AIR 1965 Cal 308 (V 52) = 

Cal WN 1117, Bokaro and 

Leone Lid. v. State of Bihar 4 

(1962) ATR 1962 Cal 485 (V 49) = 
66 Cal WN 645, Bhutnath Das. v. 
Sahadeb Chandra 

(1961) AIR 1961 SC 882 (V 48) = 
1962-1 Mad LJ (SC) 167, Mahanth 
Ram Das v. Gangadas 

(1923) AIR 1923 Mad 284 (V 10) = 
ILR 46 Mad 148, Abdul Shaker v. 
Abdul Rahiman - 3. 4 


`K. Sarvabhauman, for Petitioner: K. 
Kanakaraj of Rai and Raj. for Respon- 
dents. 

ORDER: The petitioner herein filed 
a suit, O. S. No. 810 of 1968 for a declara- 
tion of his title to certain trees and for 
an injunction restraining the respondent 
herein from cutting the said trees. After 
trial, the trial court decided the suit in 
favour of the petitioner and the opera- 
tive portion of its judgment dated 22-10- 
1970 was as follows: 

“In the result. the plaintiff is entitl- 
ed to declaration and injunction as prav- 
ed for provided he pays the contract 
amount on or before 23-11-1970. Failing 
which the suit will stand dismissed.” 
The petitioner however. did not pay the 
contract amount as directed on or before 
23-11-1970. He, however, chose to file an 
application on 25-11-1970 under Sections 
148 and 151 C. P. Code to extend the time 
for depositing the contract amount as 
per the decree dated 22-10-1970. That 
application has been’ dismissed by the 
lower court on the ground that the order 
has worked itself out as a result of which 
the suit stands dismissed, and that it had 
no power to extend the time at that. stage 
after the suit stood dismissed. It is the 
said order ‘of the lawer court that is at- 
tacked in this revision. . 


2 It is argued on behalf of the 
petitioner that the court has undoubted 


. Jurisdiction and power to condone the de- 


lay in payment of the amount mentioned 
in the decree and that the lower court 
was in error in refusing to extend the 
‘time. The learned counsel referred to 
the decision of Kailasam J. in P. Javaram 
v. P. Venkatesam Chetti, 79 Mad LW (SN) 
61 in support of his submission that 
the court has got the undoubted power 
to extend time for payment of the decree . 
amount notwithstanding the default 
clause. . But, on a perusal of the said de- 
cision it is séen that there was no default 
clause in the decree such as the on in 
this case. In that case the direction was: 

“The plaintiffs will pay a sum of 
Rs. 5000 to the defendant within two 
months from this date. On payment of 
the amount, there will be a decree that 


» 


1971 


the plaintiffs are entitled to the entire 
suit house. The defendant will not be 
Hanie to pay any mesne profits from “his 
ate 

When the plaintiffs had sought an exten- 
sion of time beyond two months for ræv- 
ment of the amount the court extenžed 
the time notwithstanding the fact tiat 
the time already granted had expirad. 
Hence that decision does not touch the 
question arising in this case. 


3. The learned counsel then ze- 
fers to the decision in Abdul Shaker ‘v. 
Abdul Rahiman. AIR 1923. Mad 284 in 
which a Division Bench of this ccart 
held that where a plaintiff was give= a 
decree for specific performance of a con- 
tract to sell on condition of his pavin= a 
certain amount to the defendant withic a 
specified time, the court was empowered 
to extend the time in appropriate cz3es 
as the decree in such cases is in the nature 
of a preliminary decree, and the ccart 
has still control over the action and has 
full power to make any just and ne=s=s- 
sary orders therein, including orders of 
extension of time. In that case the trial 
court had passed a decree in favour of 
the plaintiffs for specific performance of 
a contract for sale of certain lands znd 
superstructures thereon to them by —he 
defendant and the operative portion of 
the judgment was as follows: 


“I must therefore find for the plain- - 


tiffs and give them decree for specific 
performance on payment of Rs. 4,000. 
Time for payment two months.” 

In pursuance of this judgment a decee 
was passed fixing time for payment of 
the amount till 19th December 1921. =nd 
directing that upon such payment the 
defendant had to put the plaintiffs in 
possession of the properties together 
with all documents and title deeds. The 
said decree was construed by the cour: as 
being in the nature of a preliminery 
decree, the original court keeping con- 
trol over the action and having full 
power to make any just and necess=ry 
orders, and it was held ‘that so long as 
no final orders have been passed terni- 
nating the proceedings, the court has sot 
the power to extend the time. Wallace 
J. referred to the scope of Section 3& of 
the Specific Relief Act and expressed as 
follows: 


“As I read that section. it lays dcwn 
that when a decree for specific perform- 
ance of a contract of sale has been pass- 
ed and the purchaser makes default in 
payment of the sum which the court has 
ordered him to pay. the vendor ray 
either file a fresh suit for rescission of 
the contract or may in the specific per- 
formance suit itself, apply to the ccart 
to rescind the . contract. It is perfeccly 
clear that the contract is not determin- 
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“It is not determined until the 


. original period fixed has 
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able or determined by the mere failure 
to comply with the terms of the decree. 
court 
orders that it is determined.” 

I am not in a position to agree with the 
learned counsel for the petitioner that 
the above decision supports the plea put 


forward by In this case it cannot 
be said that the decree is in the nature 
of a pre ary decree and that the 


court had retained control over the pro- 
ceedings any further after the decree 
dated 22-10-1970. Reference was also 
made to the decision in Mahanth Ram 
Das v. Gangadas, 1962-1 Mad LJ (SC) 167 
= (AIR 1961 SC 882) where it has been 
held that Sec. 148, C. P. Code. in terms, 
allowed extensions of time. even if the 
| i expired, that 
Section 149 is equally liberal, .and that 
those sections could a fortiori be invok- 
ed when the time has not actually ex- 
pired. The learned counsel, relying on 
the above decision of the Supreme Court. 
wants this court to construe Sections 148 
and 149 liberally and hold the order of 
the lower court erroneous as it had re- 
jected the application for extension on 
the ground that it had no jurisdiction. 
But it is seen that in that case there was 
a direction by the court that the proper 
court-fee should be paid on the memoran- 
dum of appeal having regard to the 
amended reliefs claimed within three 
months from the date of the ascertain- 
ment of the same by the office and the 
communication thereof to the counsel. 
and that failing such payment of court- 
fee, the appeal will stand dismissed. Even 
before default operated the petitioner 
filed an application for extension of time. 
The Supreme Court held in those cir- 
cumstances that as the petition for exten- 
sion had been filed within time the 
court had the power to extend the time 
under Sections 148, 149 and 151, C. P. 
Code. On a close reading of the above 
decision. it is seen that the court was in- 
clined to hold that the appellant should 
have the extension of time sought for by 
him especially when he has moved the 
court for such a relief before the default 
clause operated. In this case the peti- 
tioner did not move the court for exten- 
sion of time before 23-11-1970, the date 
fixed for payment under the decree. Fur- 
ther the default clause which came up 
for consideration before the Supreme 
Court was the one arising out of the non- 
payment of court-fee where there has 
been no: effective appeal. In this case 
the suit has been disposed of on merits 
after trial and the plaintiff was given 
time for payment of the amount and in 
default of such payment, the suit was 
directed to be dismissed. It is not pos- 
sible to say that the time fixed under the 
conditional decrees can be extended by 
the court after the default clause had 
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operated. The remedy for the petitioner 
can only be by way of review or appeal. 


4. In Bhutnath Das v. Sahadeb 
Chandra, AIR 1962 Cal 485, there was a 
decree for specific performance with a 
direction to deposit a specified sum with- 
in certain time as a condition and it pro- 
vided that in default of such payment 
the suit would stand dismissed. The plain- 
tiff did not pay the amount within the 
time specified in the decree. An extension 
of time was sought for after the time given 
for payment had expired. and the Court 
declined to extend the time on the 
ground that the trial Court, while mak- 
ing an order with a default clause that in 
default of deposit being made within the 


time as directed the suit will stand dis- ` 


missed, was in substance making an order 
as contemplated under the concluding 
portion of. Section 35 of the Specific Re- 
lief Act that as such it does not retain 
any jurisdiction in the suit after passing 
that order and that therefore the ques- 
tion of extending time in exercise of its 
inherent power under Section 151 
C. P. C. cannot arise. The learned Judges 
in that case referred to the decision in 
AIR 1923 Mad 284 = ILR 46 Mad 148 
and distinguished that case stating that 
time for payment was not fixed as a con- 
dition in the decree. The decision in 
AIR 1962 Cal 485 has also been later fol- 
lowed by another Division Bench of the 
same court in Bokaro and Ramgur Ltd. 
. V. State of Bihar, AIR 1965 Cal 308 and 
it was held therein that where a decree 
was passed on condition that if a certain 
sum of money be paid within a specified 
time, the suit would stand decreed and 
in default thereof the suit would stand 
dismissed, after the expiry of the time 
limited by the decree. the court loses 
seisin over the matter and therefore can- 
not extend time. Kanhu Charan v. Jaga- 
bandhu, AIR 1969 Orissa 7 has also taken 
the same view. It has been held in that 
ease that O. 20. R. 3 lays down that once 
a judgment or decree is signed, it shall 
not afterwards be altered or added to. 
save as provided by Sec. 152, C. P. C. 
or on review, that accordingly Section 
148, C. P. C. cannot be allowed to take 
away the effect of this rule, that where 
a decree fixing the time was not intend- 
ed to be final and the court still retains 
control over the same the court may ex- 
tend. the time granted under Section 148 
C. P. C. and that there is clear distinction 
between a case where the proceeding has 
come to a close and another case where 
it has not terminated and the court still 
retains control over it. The court has ex- 
pressed the view that whether a proceed- 
ing has come to a close. or is still alive. 
would again depend upon the nature of 
the proceeding and the order passed 
thereon. If the order is a fi order, 
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AIR. 


the court is functus officio. otherwise the 
court can enlarge time. 

_ 5. On a due consideration of the 
principles set out in the decisions above 
referred to, I find that in this case the 
court has passed a final order in the suit 
and the court does not retain control 
over the suit any further. In such cases 
it cannot be said that either Section 148 
or Sec. 149, C. P. Code could be invok- 
ed. I find the order of the lower court 
is in order and it does not call for any 
interference. The civil revision petition 


is-dismissed. No costs. 
. Petition dismissed. 


AIR 1971 MADRAS 456 (V 58 C 101) 
RAMANUJAM. J. 


The Government of Madras and ano- 
ther, Petitioners v. Mangayarakarasi Am- 
mal and others, Respondents. 


Civil Revn. Petn. No. 1327 of 1967. 
D/- 21-1-1971, from decree of Land Tri- 
bunal (Sub. J.) Tiruchirapalli at Pudu- 
kottai, D/- 2-3-1967. 

Tenancy Laws — Madras Land Re- 
forms (Fixation of Ceiling on Land) Act 
(58 of 1961), S. 21 (1) (a) — Acquisition of 
property by the family after the deéath 
of the intermittent life interest holder 
under a settlement deed is neither by in- 
heritance nor by way of gift under a will. 
Hence it cannot be included in the ceil- 
ing area under this section. (Para 2) 

_The word ‘bequest’ can only refer to 
a gift by will. (Para 2) 
Cases Referred: Chronological Paras 
(1884) 26 Ch D 266 = 53 LJ Ch 530, 

Holyland v. Lewin 
(1879) 49 LJ Ch 53 = 42 LT 893, 
Armstrong Marescaux v. Armstrong 2 
K. S. Bhakthavatsalam, for Addl. Govt. 
Pleader, for Petitioners; V. Venkatara- 
man, for Respondents. 


ORDER: The Authorised Officer 
(Land Reforms) Tiruchirapalli fixed the 
ceiling area of the first respondent’s 
family and declared 7-547 standard acres 
as surplus. Before the authorised offi- 
cer the first respondent put forward ob- 
jections regarding the inclusion of three 
items of properties within her holding. 
It was claimed that the lands obtained by 
virtue of two settlement deeds dated 19- 
1-1930 and 29-5-1958 covering an aggre- 
gate extent of 7.817 standard acres after 
the death of one Jagadambal on 13-12- 
1963 cannot be brought under Section 21 
of Madras Act 58 of 1961. It was also 
urged that an extent of 1.474 standard 
acres obtained by the first respondent 
under the will of Jagadambal dated 19-11- 
1963 cannot also be brought under S. 21. 
The Authorised Officer took the view 
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that the settlement deed of the year 1330 
provided that the properties will have to 
be enjoyed by Jagadambal during her 
lifetime without any power of alienation 
and thereafter the lands would revert to 
the family of the settlor and that bv zhe 
settlement deed of the year 1958 the rro- 
perties would be taken by the minor sons 
of the first respondent absolutely after “he 
lifetime of Jagadambal to whom limited 
interest of enjoyment during her lifetime 
has been given and that in both the cases 
the lands came to the family after zhe 
death of the intermittent life interest 
holder and that the property should be 
deemed to have been given to the family 
by inheritance attracting Section 21. end 
that the inheritance under the will of 
Jagadambal came directly within Section 
21. This view of the Authorised Officer 
holding that Section 21 applied to che 
facts of this case was challenged by che 
respondent before the Land Tribunal, but 
the Tribunal had held that neither under 
the settlement deed of the vear 1930 nor 
under the deed of 1958 there was inheri- 
fance by the members of the family nor 
the settlement deeds will operate as 
Donatio mortis causa. The Tribunal 
therefore excluded the items got by “he 
members of the family under the setle- 
ment deeds of the years 1930 and 198. 
The correctness of. the decision of the Tri- 
bunal excluding the items covered by “he 
settlement deeds of 1930 and 1958 is 
questioned by the State in this revision. 

2. It is contended on behalf of ~he 
State that Section 21 has not been pro- 
perly interpreted by the ‘Tribunal end 
that on a proper interpretation of that 
section the properties acauired by the 
members of the family under the two 
settlement deeds should be treated as 
having been inherited. On the other 
hand, the learned counsel for the respcn- 
dents contends that the properties obtain- 
ed by the members of the first respan- 
dent’s family under the two settlement 
deeds cannot be said to have been inherit- 
ed from the settlor nor can they be said 
to have been bequeathed by the settlor in 
favour of the donees. It is conceded on 
the part of the State that the explana- 
tion to Section 21 cannot be invoked in 
this case as the settlement deeds canr:ot 
be said to have been executed in conten- 
plation of death and the view taken by 
the Tribunal on that aspect cannot be 
faken exception to. There is no dispute 
between the parties before me as to the 
inclusion of the properties obtained 
under the Will of Jagadambal in the 
family’s holding and I find even befcre 
the tribunal the respondents herein cid 
not question the inclusion of these pro- 
perties. Hence the only question is wke- 
ther the provisions of Section 21 (1) `a) 
applies to the facts of this case. so far as 
the settlement deeds are concerned. The 
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sub-section refers to the acquisition either 
by inheritance or by bequest. “Inheri- 
tance” normally means that which is in- 
herited or derived from an ancestor and 
the word ‘bequest’ normally connotes a 
gift by will. Re Armstrong Marescaux v. 
Armstrong, (1879) 49 LJ Ch 53 says: 

_ . “The ordinary accepted meaning and 
interpretation of the word ‘bequeathed’ 
confines it to property derived under a 
testamentary instrument” and MHolyland 
v. Lewin, (1884) 26 Ch D 266 (C. A.) lays 
down: 

“The words ‘devise’ and ‘bequeath’ 
are terms of known use in our law. the 
former from Glanvilla’s time and ear- 
lier. In their ordinary sense they signify 
the declaration of a man’s will concerning 
the succession to his own property after 
his death. Such a device or bequest 
operates (on the subjects which either by 


- common or by statute law, or by cus- 


tom, can be so disposed of) by virtue ad 


the will. and of that alone ............ 
follows ......c0c05 that the word ‘devise’ T 
‘bequest’ when. used in the Wills Act 


(1837) without any indication of an in- 
tention that they should apply to ap- 
pointments under powers. ought. prima 
facie. to be understood in their ordinary 
sense, viz., as referring to a gift by will 
of the testator’s own property and noth- 
ing else.” 

In Canada, though the use of ‘bequeath’ 
was at one time less restricted, the word 
has been later construed in a restricted 
sense, and ‘to leave by will’ is now the 
only surviving sense of the word. Earl 
Jewitt in his Dictionary of English law 
states: 

“To bequeath property is to leave it 
by will and a bequest is a gift by will: 
the terms are properly applied only to 
personal property but they avail to trans- 
mit real property as well as the word 


‘devise’ which is the proper word and 
vice versa. as 
In this case under the two settlement 


deeds the property has been gifted to the 
members of the family absolutely after 
the lifetime of Jagadambal and it is only 
by way of a gift from the donor the pro- 
perty comes to the members of the fami- 
ly and not by any inheritance. Gift is 
also not one under a Will and hence the 
provision in Section 21 (1) (a) cannot at- 
tract the acquisition in this case which 
is by a gift or settlement and not by in- 
heritance or bequest. The fact that the 
explanation to Section 21 covers only 
gifts made in contemplation of death 
clearly shows that legislative intention 
that the gifts other than the one referred 
to in the explanation will not come under 
the main section. The Tribunal’s view 
that Section 21 will not apply to the ac- 
quisition of properties under the two 
settlement deeds is. therefore. correct 
and has to be upheld. 
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3. But, whether the authorised 
Officer is entitled to include all the pro- 
perties which are held by the members 
of the family within the holding of the 
family for the purpose of fixing the ceil- 
ing under Section 10 or under Section 12 
even without invoking Section 21 is left 
open. Having regard to the object and 
policy of the Act it is possible to say 
that all the properties held by the mem- 
bers of the family can be taken for cal- 
culating the ceiling area of such family 
for the second or for subsequent time. 
However, I do not express any opinion 
on this matter. 

$ The civil revision petition is 
therefore dismissed. but. in the circum- 
stances. without costs. 
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The Radhasoami Charitable Society 
Dayalbagh Agra by its Secretary and 
another, Petitioners v. The Authorised 
Officer, Land Reforms Cuddalore, Res- 
pondent. 

Civil Revn. Petns. Nos. 2286 and 2328 
of 1966. D/- 6-1-1971, from order of Sub. 
Court (Land Tribunal) Cuddalore D/- 8-8- 
1966. 

(A) Tenancy Laws — Madras 
Land Reforms (Fixation u of Ceiling 
on Land) Act {58 of 1961) S.3 
ea — The words “limited owner” in 

3(28) include oniy persons holding 
Pind for their life with powers of aliena- 
tion and not any life interest, like the 
“limited estate” known to English law. 
Case law discussed. (Para 12) 

A widow under her husband’s will 
having right to enjoy the income of his 
lands during her lifetime only with 
limited power of alienation of the lands 
which stand vested in some other person 
as from the date of the testator’s death 
is not limited owner within Section 3(28), 
her interest being more like the “limited 
estate” known to English law than like 
the ‘widow’s estate” known to Hindu law. 
AIR 1953 SC 304. Rel. on. (Para 12) 

(B) Tenancy Laws — Madras 
Land Reforms (Fixation = of Ceiling 
on land) Act (58 of 1961) S. 18 
— S. 18 does not contemplate acquisition 
only of a partial interest in property 
like the “limited estate” known to English 
law. (Para 13) 


Cases Referred: Chronological Paras 

(1970) 1970-2 Mad LJ 620 = 83 
Mad LW 541, Rengammal v. 
Marudamuthu Muthiraia 

(1959) AIR 1959 SC 577 (V 46) = 
(1959) Supp (1) SCR 968, 
Kotturuswami v. Veerayya T1 
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Petition dismissed. 


A. L R 


(1954) AIR 1954 All 291 (V 41) = 
25 ITR 472, Commr. of Income- 
tax v. Radhaswami Satsangh 


Sabha 
(1953) AIR 1953 SC 304 (V 40) = 
1953, BON 848. Lakshmana v. 


Rami 

(1925) AIR 1925 PC 176 (V 12) = 
49 Mad LJ 244 Rajendra . 
Narain Singh v. Mt. Sundar Bibi 9 

(1917) AIR 1917 Mad 399 (2) (V 4) = 
31 Mad LJ 339. Subba Rao v. 
Narayanaswami Naidu Garu 

(1912) 22 = LJ 228 = 11 Mad LT 

Ramanuja Ammal v. Sami Pillai 7 

PHR ILR 38 Cal 468 = 38 Ind App 
54 (PC), Bhagabati Barmanya- v.. 
Kali Charan Singh 

(1911) ILR 33 All 556 = 8 All 

- LJ 534, Beni Madho v. 
Bhagwan Prasad 9 

V. Vedantachari, V. Krishan and P. 
Veeraghavan, for Petitioners; K. S. Bha- 
ktavatsalam for Addl. Govt. Pleader. for 
Respondent. 

ORDER: Both the above revisions 
are imter-linked and as such they are 
dealt with together. ; 

2. One Venugopal Naidu execut- 
ed a will dated 5-2-1943 whereby all his 
lands were to be enjoyed by his wife, 
Aparanji Ammal for her lifetime, and 
after her death one Radhasoami Charit- 
able Society. Dayalbagh Agra is to enjoy 
the same with absolute rights. The will 
had been duly registered. Venugopal 
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7. 9 


-Naidu died on 2-4-1945. His wife, Apar- 


anii Ammal was in possession and enjoy- 
ment of the properties as per the terms 
of the said will on 6-4-1960. The Autho- 
rised Officer calculated the total extent 
of the lands in the hands of Aparanji Am- 
mal as 44.30 standard acres. Though the 
said Aparanji Ammal filed a return on 
5-6-1963 under Section 8(1) of Madras 
Act 58 of 1961 furnishing a list of sur- 
plus lands, she at a later stage while pre- 
ferring objections under Section 10(5) of 
the Act, put forward a contention that 
the entire lands possessed by her under 
the terms of the Will would not come 
under the provisions of the Act as the 
absolute title in the same had vested with 
the said Radhasoami Charitable Society. 
a public religious trust. The Society to 
whom the properties have been given 
under the Will after the lifetime of Apa- 
ranji Ammal also filed objections claim- 
ing that the properties will not come 
within the purview of the Act as they 
have been dedicated to a religious trust. 

3. The Authorised Officer con- 
sidered the objections filed by Aparanii 
Ammal and the Society in proceedings 
under Section 10 (5) and held that the 
properties are not exempt from the pro- 
visions of the Act, that Anaranji Ammal 
being entitled to a life estate over the 
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entire property as per the Will. she vill 
come. within the definition of “limited 
owner” as defined in Section 3(28) of she 
Act, and that as such the lands in aves- 
tion which are possessed by her as such 
“limited owner” will be governed by she 
provisions of the Act. This view of zhe 
Authorised Officer was also accepted by 
the Tribunal. The authorities belbw 
have taken the view that the definiton 
of “limited owner” in Section 3 (28) 
cannot be restricted to a person having a 
‘widow’s estate’ alone as contemplazed 
under the Hindu Law, that once Avaranii 
Ammal comes under the definition of 
“limited owner”, her holding will be gev- 
erned by the Act, and that the excess 
lands in her possession have to be dealt 
with under the provisions of the Act. 


Aggrieved against the decisions of -he 


authorities below, Aparanji Ammal has 
filed C. R. P. 2328 of 1966 and the Sode- 
ty has filed C. R. P. 2286 of 1966. Sub- 
sequent to the filing of these revisions it 
seems that Aparanji Ammal had surr2n- 
dered her life interest in favour of the 
society. and that all the lands covered by 
the will had been physically handed ower 
to the society on the date of the said sar- 
render. In these circumstances ‘he 
question is whether the properties possas- 
sed by Aparanji Ammal as on 6-4-1260 
are exempted from the provisions of the 
Act as contended for by the petitioners. 


4. It is contended on behalf of 
the petitioners that the definition of 
“limited owner” under S. 3(28) will teke 
in only persons who have a life estate 
analogous to Women’s estate known to 
Hindu Law, and not every person who 
has a limited or a life interest. that ex- 
cept in a case of women’s estate the otker 
limited or life estate holders cannot part 
with the property by alienation or other- 
wise, nor have they any alienable îm- 
terest in the estate, as there is a vested 
interest created in favour of the remain- 
derman, and that in such cases the limit- 
ed or life estate holder cannot be asked 
to surrender the excess lands to the 
prejudice of the remainderman. It is 
also pointed out that ‘the definition of 
“limited owner” in Section 3(28) itself 
suggsets that the life estate holder shorld 
have an alienable interest, and reliance is 
placed on the words “includes persons 
deriving rights through him” occurring 
in the latter part of the definition. as in- 
dicating that the person contemplated 
under the definition is one who can pess 
title to others and not one who has 30 
power of disposal over the properties. 


5. The learned Government 
Pleader. on the other hand. contends 
that a conjoint reading of the definition 
“to hold land” in Section 3 (19) the œ=- 
finition of ‘owner’ in Section 3(33). the 
definition of “full owner” in Section 3 
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(16) and the definition of ‘limited owner’ 
in Section 3 (28) suggests that ‘limited 
owner’ will cover not only persons hav- 
ing a woman’s estate as understood under 
the Hindu law, but all life estate holders 
that including persons whose enjoyment 
of the properties is restricted personally 
to their lives, and that the word “limited 
owner” has not been used in a narrow 
sense so as to attract only such estates as 
are known as ‘women’s estate’ under the 
Hindu law. 


6. From the facts set out above it 
is seen that the properties in question 
have to be enjoyed by the wife of the 
testator during her lifetime without any 
power of alienation except to the limit- 
ed extent of discharging a particular debt 
mentioned under the Will. that all the 
properties covered by the Will except 
the properties sold by the testator’s wife 
for discharging the debt as directed 
should vest in and belong to Radhasoami 
Charitable Society absolutely to be uti- 
lised for any of its charitable purposes, 
and t the Society. becomes abso- 
lute owner of the properties after the 
death of the ttestator’s wife. The: testator 
had specifically created a life estate in 
favour of his wife and an absolute estate 
in favour of the Society after the termi- 
nation of that life estate. The question is 
whether the ceiling can be fixed in res- 
pect of the property covered by the will 
on the basis that the property is the hold- 
ing of the-testator’s widow. 


T. The definition of the words “to 
hold land” under Section 3 (19) indicates 
that a person must own land as owner or 
possess or enjoy land as possessory mort- 
gagee or as tenant or as intermediary or 
any one or more of those capacities. 

Owner” has been defined in Section 3 
(33) to include a full owner or a limited 
owner. “Full owner” has been defined 
under Section 3(16) as a person entitled 
to the absolute proprietorship of land. 
and a ited owner has been defined 
under Section 3(28) to mean any person 
entitled to a life estate including persons 
deriving rights through him. The defini- 
tions of “full owner” and ‘limited owner’ 
throw some light as to what is contem- 
plated by the definition of ‘limited owner’ 
in the Act. While by the definition of 
“full owner” the Act contemplates a per- 
son with absolute and proprietary rights 
in the land. the definition of “limited 
owner” appears to contemplate a person 
with alienable rights in the land. though 
on a plain and literal reading of the de- 
finition of ‘limited owner’, even. persons 
having right of enjoyment during their 
life in the lands will come under the defi- 
nition. It is well established that the 
real intent of the statute must be gather- 

from the words in the statute itself, 
and that if the expression used in the 
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statute read in the context of the entire 
enactment is capable of two construc- 
tions the construction which is in conso- 
nance with the aim and object of the Act 
should be adopted. Here having regard 
to the provisions for notice etc., at the 
time of the enquiry under Sections 10. 12 
and 18 and the provisions for claims to 
the compensation, it appears to be clear 
that the rights of the holders of vested 
interest in the lands generally do not 
seem to have been affected by the defini- 
tion. Having regard to the scheme of 
the Act, it appears to me that the words 
‘limited owner’ have been used in.a res- 
'` tricted sense so as to refer to a person 
who has got alienable rights over the 
Jands and whose rights are not restricted 
‘to enjoyment alone. When a property 
has been given to a person to be enjoyed 
for life without any power of alienation. 
leaving the remaindermen to take over 
the property absolutely after the inter- 
mittent life interest, can it be said that 
the life interest holder becomes the owner 
during his lifetime? In such a case the 
property vests in the ultimate donee to 
whom the absolute estate has been given 
after the life interest and he has a present 
right of future enjoyment. If ‘the in- 
terest given is in the nature of woman’s 
estate as understood in Hindu Law. then 
the remainderman takes only a contin- 
gent interest. Section 119 of the Indian 
Succession Act 1925 says that where by 
the terms of a bequest the legatee is not 
entitled to immediate possession of the 
thing bequeathed, a right to receive it at 
the proper time shall normally become 
vested in the legatee on the testator’s 
death and such interest is made heritable. 
Section 19 of the Transfer of Property 
Act also lays down that where, on a 
transfer of property, an interest therein 
is created in favour of a person specify~ 
ing that it is to take effect after the ter- 
mination of a prior interest in the same 
property given to some other’ person, 
such interest vests on the date of the 
transfer and such vested interest is made 
heritable. In cases of vested interests, 
the gift is complete and immediate but 
only the enjoyment is postponed. It is 
well known that a vested interest is both 
transferable and heritable. Estates may 
either vest in possession as where there 
is a present right to the immediate pos- 
session and enjoyment, or vest in inte- 
rest as where there is a present indefea- 
sible right to the future possession and 
enjoyment. en a property is given to 
A for enjoyment for life without a power 
of alienation and then to B absolutely. 
then the property is said to vest in pos- 
session in A and vest in interest in B on 
the date of the gift itself. While A has 
no power to alienate the property B can 
deal with it by sale or otherwise subiect 
to A’s right of enjoyment for life. From 
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the moment the property vests the lega- 
tee or the donee can deal with it by sale, 

gift or will as he pleases irrespective of 
the question whether or not he had re« 
ceived the same. (Vide Bhagabati Bra- 
manya v. Kalicharan Singh, (1911) 38 Cal 
468 (PC) and Ramanuia Ammal v. Sami 
Pillai, (1912) 22 Mad LJ 228). 


8. Section 6 (d) of the Transfer of 
Property Act provides that where a 
person’s interest is restricted to his per- 
sonal enjoyment such an interest cannot 
be transferred. An interest restricted to 
personal enjoyment for life without any 
power of alienation cannot naturally be 
transferred inasmuch as if such transfer 
were to be allowed, it might defeat the 
object underlying the grant of such an in- 
terest and will be quite inconsistent with 
the intention of the testator. Having re- 
gard to the definition of “to hold land” 
the right of ownership for the duration 


. of one’s life seems to have been contem= 


Plated by the definition of ‘limited owner’ 
as a person entitled to a life estate. The 
word ‘estate’ seems to imply full estate 
and partial interest therein. It is diffi- 
cult, therefore. to comprehend that the 
definition of "limited owner” is intend- 
ed to attract all persons to whom a right 
to enjoy the income of the properties 
pails any power of alienation has been 
ven, 


9. Mr. Vedanthachari, learned 
counsel for the petitioner in one of the 
revisions, contends that. owner normally. 
means a person having a vested interest 
and not a person who is entitled e some 
enjoyment for a period limited to the 
duration of his life, that mere EAR po 
or enjoyment without title cannot amount 
“to hold” under the definition that pro« 
perty never vests in a holder for life with- 
out any power of alienation and that in 
such cases the life interest is restricted 
to personal enjoyment only. The learned 
counsel refers to Subba Rao v. Narayana- 
swami Naidu Garu, 31 Mad LJ 339 = 
(AIR 1917 Mad 399 (2)) where. while de- 
ciding the question whether a lessee 
from a landholder who is not himself 
cultivating the land comes within the de- 
finition of a ‘ryot’ in Section 3(15) of Mad- 
ras Act I of 1908, the court held that ff 
the lessee has taken from the lands them” 
selves kudiwaram interest and has been 
paying the melwaram to the landlord 
then: whether he cultivates the lands him~ 
self or he is compelled by circumstances 
to have them cultivated for him. he 
will be a ryot under the definition. Sec- 
tion 3 (15) defines “royt” as a person who 
holds for the purpose of agriculture ryo- 
ti land in an estate on condition of pay“ 
ing to the landlord the rent which is 
legally due upon it.. It is pointed out by, 
the learned counsel for the netitioner 
that the word ‘holds’ in the definition has 
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been understood by the court in ‘hat 
case to mean not the person in ac-ual 
cultivation but the person who is en:itl- 
ed to the kudiwaram interest of the Jand 
and that this decision supported his plea 
that “holding” does not merely mean pos- 
session without any right of ownerzhip 
or proprietorship. The above decision in 
a way supports the contention of the 
learned counsel. 
v. Mt. Sundar Bibi, 49 Mad LJ 244 = 
(AIR 1925 PC 176) has also been reied 
on. In that case in a compromise decree 
certain villages were granted to a person 
without power of transfer during his 
lifetime. in order that he should possess 
and enjoy the income thereof in lieu of 
his maintenance. When the decree-hol- 
der who obtained a decree against zhat 
grantee proceeded against his interes; in 
the village, it was held by the Jud-cial 
Committee that the interest conveved in 
favour of the grantee in the villages in 
question was, under Section 60 (n) C P. 
C.. neither attachable nor saleable and 
that even though the villages had been 
given for enjoyment, he had no saleable 
or transferable interest. In Beni Medho 
v. Bhagwan Prasad, (1911) ILR 33 All 556 
one S executed a will whereby he rave 
all his property after the death of himself 
and his wife M to his daughter B and his 
nephew D. D survived the testator but 
predeceased M. In those facts the court 
held that there was a vested and trans- 
missible interest given to D on the death 
of the testator though his possession dnd 
enjoyment was postponed till the lifetime 
of the widow. M. In ILR 38 Cal 468 (2C). 
the Judicial Committee construed a will 
which provided that the testator’s mozher 
and wife were to succeed to his property 
for life and on their death the sons of his 
sisters who were then in existence as also 
those who may be born thereafter shall 
take -in equal shares absolutely with 
rights of inheritance. and held that the 
nephew took a vested interest on the 
death of the testator and the vestinz is 
not postponed until after the lifetime of 
the mother and the wife of the testator. 
10. Lakshmana v. Ramier, AIR 
1953 SC 304 was a case where a testator 
died leaving him surviving a widow and 
a married daughter having number of 
children. By this will the testator direct- 
ed that after. his lifetime his wife shall 
enjoy his entire properties till her life- 
time, that after her lifetime his dauganter 
and her heirs shall enioy them with abso- 
lute rights and powers of alienation. 
While construing the effect of the said 
directions by the testator in that case, 
their Lordships of the Supreme Court 
expressed that the widow took a limited 
estate in the English sense of the term 
rather than like a full Hindu widow’s 
estate, that the limited powers of aliena- 
tion given to her fell short of a- widow’s 
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estate, that she had complete control , 
over the income of the property during 
her lifetime but she had no power to deal 
with the corpus of the estate. that it had 
to be kept intact for the enjoyment of the 
daughter, that though the daughter was 
not entitled to immediate possession of 
the property. she got a vested interest in 
it on the testator’s death and that the 
daughter had a present right of future en-. 
joyment in the property. It is material, 
according to their Lordships to find out 
whether the life estate holder had an 
alienable interest or not. and if he has no 
such alienable interest. his interest is 
only a limited interest and not an estate 
as contemplated in a woman’s estate. The 
definition of ‘limited owner’ uses the 
word life estate and life estate is normal- 
ly used to mean a freehold interest in 
lands the duration of which is confined 
to one’s life. 


ii. “Life estate” has been explain- 
ed by Ramanatha Iyer in his Law Lexi- 
con as “freehold interest in lands, the 
duration of which is confined to the life, 
or lives of some particular person or per- 
sons, or to the happening or not happen- 
ing of some uncertain event” and ‘estates 
for life’ has been explained as an estate 
capable of subsistence for the term of a 
life and they are said to arise by act of 
parties or by operation of law. ‘Limited 
interest? has been defined as a duration 
or extent of the property less than that 
of the absolute property. In Rengammal 
v. Marudamuthu Muthiraja, 1970-2 Mad 
LJ 620 this court, while construing the 
scope of S. 14 (1) of the Hindu Succes- 
sion Act had expressed the view that 
“the words ‘possessed by’ in that section 
are not intended to apply to a case of 
mere possession without title’. The 
Supreme Court also had expressed the 
view in Kotturuswami v. Veeravva. AIR 
1959 SC 577 that “Possession in Section 
14 is used in a broad sense and in the 
context means the state of owning or 
having in one’s hand or power”. In the 
case in 1970-2 Mad LJ 620. a Hindu 
widow who inherited the property from 
her husband executed a settlement deed 
under which she merely retained a right 
to enjoy the income till her lifetime joint- 
ly with the settlee without any power of 
alienation but granted an absolute in- 
terest in the properties to the  settlee 
after her lifetime and it was held that the 
possession of the properties by the widow 
during her lifetime will not attract the 
provisions of Section 14 (1) on the 
ground that mere possession after part- 
ing with title will not attract that sec- 
tion. The learned counsel for the peti- 
tioner also submits that though the words 
“limited owner” are wide enough to cover 
all life estate holders, it should be inter- 
preted in the light of the other provisions 
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_ of the Act and if so done. it will only re- 
fer to such life estate holders who are 
capable or empowered to dispose of the 
property. and that the latter portion of 
the definition clearly brings out that in- 
“tention. The words ‘life estate’ in S. 3 
(28) have to be interpreted to refer to 
‘full estate for life’ and not ‘a limited 
estate for life’. 

> 12. My attention also is invited 
to Section 50 which provides for the de- 
termination of compensation for lands ac- 


quired by the Government under Section - 


18, and Section 52 providing for the dis- 
posal ‘of the claims of limited owner in 
respect of surplus land. Section 50 pro- 
vides for payment of compensation for 
` the surplus land. and Section 52 provides 
for the method of determination of com- 
pensation for the surplus land acauired 
by the Government. Section 52 states 
that where any surplus land is acauired 
from a limited owner. the amount of com- 
pensation payable in respect of such sur- 
plus land under Section 50 shall be kept 
in deposit with the prescribed authority. 
and that the limited owner is entitled 
only to the payment of interest there- 
from. and that the amount of compensa- 
tion has-to be ultimately paid out to the 
person becoming absolutely entitled to 
the lands. Section 52 (2) uses the words 
"person or persons becoming absolutely 
entitled thereto” and this’ contemplates 
devolution of interest after the death of 
the limited owner and does not-seem to 
provide for cases where the property had 
vested on the death of the testator or the 
date of the gift of the property on persons 
who had become absolutely entitled ‘to 
even on the death of the testator or on 
the date of gift. but whose possession and 
enjoyment also being postnoned till the 
lifetime of the life interest holder. Fur- 
ther, Section 51 which provides for dis- 
posal of elaims of usufructuary mortga- 
gee in respect of lands declared surplus 
and acquired under Section 18 provides 
for the excess lands reverting to the mort- 
gagor if he has got lands less than the 
ceiling limit. Similarly in case of leases 
also the excess lands from the lessees’ 
holding is made to revert to the lessor if 
he held land less than the ceiling limit. 
under Section 17 of the Act. But no such 
provision is made in ease of persons in 
whom a property is vested on the: death 
of the testator and whose right of en- 
joyment is only postponed ‘till the life 
time of the limited owner. if he holds 
less than the ceiling limit. AN these 
point out that the intention of the Legis- 
lature in defining “limited owner” is to 
take in only such persons who held lands 
with powers of alienation ete. for a dura- 
tion of their life and not any life interest 
whatever be its character. In this view 
it has to be seen whether the interest ac- 
quired by the petitioner in C. R. P. 2328 


ALR, 


of 1966 is sufficient to attract the defini- 
tion of “limited owner” under Section 3 
(28). It is true. the Will gives a right of 
alienation but such right of alienation is 
only limited to the disposal of the pro- 
perty for discharging the debt referred 
to in the will. Such a limited power of 
alienation falls short of a full estate. and 
she had no power to deal with the cor- 
pus of the estate except to the limited 
extent indicated above. Subiect to the 
right of the testator’s widow to eniov the 
property during her lifetime, the property 
has vested-in favour of the Society even 
on the death of the testator and it has 
become the owner of the property. sub- 
ject to the rights of enjoyment ete. 
granted in favour of the testator’s widow. 
The directions given by the testator 
under the Will in this case attract the prin- 
ciple of the decision in AIR 1953 SC 304 
and therefore. it has to be held that the 
interest. conferred on Aparanii. 

the testator’s widow is more like a limit- 
ed estate known to English law than like 
a full “widow’s estate” known to Hindu 
law. It has. therefore. to be held in this 
case that Aparanii Ammal. who is entitl- 
ed only to a right of enjoyment over the 
income of the properties and not entitled 
to any portion of the corpus. which 
stands vested with the Society as on the 
date of death of the testator. is not a 
limited owner as defined in the Act and 
as such she cannot be held to be a person 
“holding” the lands in question as con- 
templated in the definition to “hold”. 


oO B. The learned - Government 
Pleader would further contend that. 
though the wife of the testator is not en- 
titled to full interest in the property but 
only a life interest as understood in the 
English sense, still her limited interest in 
the surplus lands can be acquired by the 
Government under Section 18 without 
prejudice to the right of the person in 
whom the property has vested, and that 
it has been made clear under Section 5 
(6) that in calculating the extent of land 
held or deemed to be held by any person. 
the extent of land which may revert to 


_ Such person immediately. after the death 


of any limited owner shall during the life- 
time of the limited owner, be excluded. 
The contention is that so long as the limit- 
ed owner is-alive the property cannot be 
taken to be the holding of the person in 
whom the property has vested but that it 
should be treated as being included in 
the holding of the limited owner. It is 
not possible to accent this contention for, 
Sec. 18 does not contemplate acauisi- 
tion only of a partial interest in provertv. 
Section 18(3) states that on the publica- 
tion of the notification under sub-section 
(1) the lands notified shall vest in the 
Government free from all encumbrances 
with effect from the date of such publi- 
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cation and all right. title and interes: of 
all persons in such lands shall be deemed 
to have been extinguished from the said 
date. This provision cannot comprehend 
an acquisition of a partial interest in the 
property as contended for on behalf of 
the State. 

14. Besides, it has been held in 
Commr. . of Income-tax v. Radbaswami 
Satsangh Sabha, 25 ITR 472 = (ATR 3954 
All 291) that the Radhaswami Chariteble 
Society to whom ultimately the property 
-has been given absolutely is a religious 
and charitable trust entitled to get exemp 
tion under Section 4(3) of the Indian In- 
come-tax Act of 1922. In view of the said 
decision it was not disputed. on behal: of 
the State that the Radhaswami Charit- 
able Society is a religious Trust. Under 
Section 2, the provisions of the Act will 
not apply to the lands held by such a reli- 
gious trust. Even if the said society is 
not treated as a religious trust as com- 
ing under Section 2, it can be treatec as 
a charitable trust entitled to be exempt- 
ed under Section 73 (ii) (a). As there has 
been a vesting of the properties in the 
Society on the testator’s death as per the 
terms of the will it can be said that the 


lands have to be treated as the lands of, 


the Society and if so treated. thev will 
stand exempted from the provisions of 

the Act. 
15. In the result, both the civil re- 
vision petitions are allowed and the 
orders of the authorities below ae set 
_aside. There will be no order as to ccsts. 
Petitions allowed. 
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O. S. Appeal No. 35 of 1966, D/- 6-1- 


1971 against judgment of Kunhamed 
Kutti J. in Appln. No. 1956 of 1965 etc. 
D/- 27-9-1965. 

Civil P. C. (1908), S. 151 and O. 33, 
Rr. 10, 12, 13 and 14 — An application by 
the State for payment out of court-ee, 
from funds remaining to the credit of a 
suit other than the pauper suit in wkich 
the pauper plaintiff has a share is mzin- 
tainable under S. 151. To such an apoli- 
cation Art. 181 of Limitation Act is not 
applicable. — (X-Ref: Limitation Act 
(1908), Art. 181) Appin. No. 1956 of 1365 
ete, D/- 27-9-1965 (Mad), Affirmed. 

‘(Paras 2, 3 and 5) 

Such an application is not covered 
by O. 33; R. 13, R. 12 (1) can be invoked 
by the State only where the court kad 
failed earlier to make an order wunieér 
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R. 10 of O. 33. So also an application 
contemplated by R. 12 (2) is one in the 
suit which has been instituted in forma 
pauperis. The mode of recovery by the 
State of a court-fee is also not confined 
either to the Revenue Recovery Act or 
the execution of the decree. Remedy con- 
templated by R. 14 of O. 33 to recover 
the amount as arrears of land revenue is 
without prajudice to any other remedy. 
Remedy by way of execution of the 
decree contemplated by R. 13 of O. 33 
is also not available to the State as the 
State is not a party to the decree making a 
particular aren tee to pay court-fee 
under O. 33. (Para 3) 


Cases Ea Chronological Paras 


(1964) AIR 1964 SC 752 (V 51) = 

(1964) 3 SCR 709. Bombay Gas Co. 
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(1962) AIR 1962 SC 527 (V 49) = 
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(V 49) = 1961 Jab LJ 1165, 
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(1956) AIR 1956 Orissa 165 (V 43) = 

22-Cut LT 337, Bhuyan Shvam 
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(1942) Yon 1942 Cal 390 Ww 29) = 
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chettiar v. Income-tax Officer, 

Madurai 4 
(1882) ILR 4 Mad 155, Appayya v. 

Collector of Vizagapatnam 


S. Jayakumar.. for Appellant: Govt. 
Pleader, for Respondent. 


VEERASWAMI C. J.: This is an ap- 
peal from an order of Kunhamed Kutti J. 
agreeing with the Master that the State 
was entitled to payment out of court-fee 
out of the sum lying tọ the credit of C. 
S. 84 of 1952. That was`a suit instituted 
by the second and third respondents to 
enforce a mortgage which had -been exe- 
cuted by the appellant. In execution of 
the mortgage decree, a sum of Rs. 56,000 
was realised, and after appropriating the 
amount towards discharge of the decree. 
there remained a balance of Rs. 3,979. 
The appellant’s son instituted O. S. No. 
1973 of 1956 on the. file of the City Civil 
Court, Madras, for setting aside the mort- 
gage decree and for partition and separate 
possession of half share in the hypotheca. 
This suit was decreed on 11-12-1957. 
That suit has been allowed to be insti- 
tuted in forma pauperis. On 19-1-1961. 
the appellant’s son died. Thereafter. the 
appellant, by Appln. No. 1253 of 1964. ap- 
plied for withdrawal of the amount which 
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~ Stood to the credit of C. S. 84 of 1952. 
The Master directed that a sum of Rupees 
0489-59 be paid to the appellant and that 
the court should retain a similar sum of 
Rs, 1489-58. He further directed that a 
peron of three months from the date of 

is order, that is, till ist March 1965, be 
allowed for a suitable application to be 
filed on behalf of the State. and if such 
an application was filed, the amount 
should be paid out to the State if it estab- 
lished satisfactorily the claim towards 
court-fee. but if no such application was 
filed or if the State failed to establish 
fits claim to the amount by way of court 
fee, the appellant should be entitled to 
payment out of the sum. Then followed 
Appln. No. 863 of 1965 filed by the State 
for payment out. That application was 
resisted by the appellant on the ground 
that it was barred by limitation. ` It was 
contended for him that since the State 
failed to keep alive the decree in O. S. 
1973 of 1956, which was dated 11th Dec- 
ember 1957, and the application of the 
State was made only on 28th December 
1964, the State was not entitled to seek 
payment out and that too by an applica- 
tion. This contention was not accepted 
one by the Master or by ‘Kunhamed 

utti J 


2. Before us the same contention 
was reiterated for the appellant. It was 
urged that Order .C. P. Code 
does not provide for an application for 
payment out of court-fee out of funds 
remaining to the credit of a suit more 
especially a suit, other than the one in 
which the court fee became payable to 
the State. and that its proper remedy was 
either to execute the decree in O. S. 1973 
of 1956 or to proceed under Order 
XXXII Rule 14 C. P, Code. In any case. 
it is said. the application. even if it lay. 
was barred by time, as it would be gov- 
erned by Article 181 of the Limitation 
Act, 1908. i 


3. It is true tbat none of the pro- 
visions of Order XXXIII of the Code en- 
ables the State to file an application for 
payment out of the court fee. Rule 12(1) 
of Order XXXIII, which has been relied 
on by the State. contemplates by its very 
language an application to the court for 
making an order for payment of Court 
fee under Rule 10, Rule 11 or Rule 11-A. 
This provision can ke invoked by the 
State only where the court had failed 
earlier to make an order under Rule 10 
of the Order XXXII. With reference to 
sub-rule (2) of Rule 12, it was said that 
this threw light upon the scope of sub- 
rule (1) of Rule 12 and made it clear that 
an application by the State for pavment 
out of the court fee from a sum lving to 
the credit of any suit was permissible. 
But sub-rule (2) of Rule 12 is intended 
for a different purpose. Where a sum of 
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money stands to the credit of any suit 
which has been instituted in forma pau- 
peris no application for payment of 
money thereout shall be ordered except 
after notice to the Government Pleader 
on behalf of the State. This is merelv to 
safeguard the interests of the State to en- 
able it to apply by way of an application 
for payment out of the sum. Also it mav 
be noted that the application contemplat- 
ed under sub-rule (2) of Rule 12 is one 
in the suit which has been instituted in 
forma pauperis.- 


Rule 14 only provides for a special 
remedy for the State. namely. that the 
State can recover the court-fee due from 
a person or property liable for pavment 
as if it were an arrear of land revenue. 
But this remedy is without prejudice to 
any other remedy. It cannot, therefore, 
be said that merely because the State 
could recover under the provisions of the 
Revenue Recovery Act, therefore. it had 
no right to apply by an application for 
payment out. Nor for that same reason 
can it be said that if the Revenue Reco- 
very Act is not resorted to. the only other . 
available mode of recovery is by execut- 
ing the decree. As a matter of fact, 
though under Rule 10 of Order XXXIII, 
the court is required to calculate the 
amount of court fees which the pauner 
Plaintiff would have to pav if he had not 
been permitted to sue in forma pauperis, 
and the decree may order the party liable 
to pay the court fee. the State itself is 
not a party to the decree. All that Rule 
13 of Order XXXIII says is that all mat- 
ters arising between the State Govern- 
ment and any party to the suit under 
Rule 10, Rule 11. Rule 11-A or Rule 12 
shall be deemed to be questions arising 
between the parties to the suit within 
the meaning of Section 47. In any case, 
in our view. the mode of recovery by the 
State of court-fee is not confined either 
to the Revenue Recovery Act or the ex- 
ecution of the decree. 


4. We are inclined to think that 
the principle of Manikkam Chettiar v. 
Income-tax Officer. Madurai. 1938-1 Mad 
LJ 351 = (AIR 1938 Mad 360) will apply 
to recovery of court-fee pavable in pau- 
per suits. Though that was a case of an 
application by the Income-tax depart- 
ment to recover income-tax by filing an 
application for payment out from funds 
in. court to the credit of the assessee. the 
principle in that case is capable of wider 
application, The learned Chief Justice 
in that case observed— 


“Here, the Crown is entitled to the 
money in court...... There is no question 
about this and asks the court to pav it 
out. The right to payment being indis- 
putable, justice requires that it should be 
paid out to the Crown and a formal ap- 
plication for payment has been made. It 
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seems to me that both right and conveni- 
ence demand that the court should ezer- 
cise its inherent power.” 

The application there was made urder 
S. 151 C. P. Code. Another leamed 
Judge, Mockett J.. in the same case. 
agreeing with that view. stated thaz it 
should be remembered that the court held 
the money for the purpose of paving it to 
the person entitled to it. 
J.. in that case, though felt doubts whe- 
ther from the mere Crown priority the 
right to apply for payment out by way 
of application could be spelt out, the 
learned Judge did not think his doubts 
were so strong as to enter a dissent. It 
should be taken. therefore. as well səttl- 
ed that so far as this court is concerned 
where there is a fund lying to the cradit 
of a suit and the State is entitled to pay- 
ment of a sum from the party liable, it 
could well apply for payment out by way 
of an application. This proposition would 
particularly apply to a case where the 
State can claim priority or a statutory 
first charge in respect of the amoun: of 
which it seeks: payment out. 


5. But the question is whether 
an application invoking the inherent 
power of the court under Section 151 of 
the Civil Procedure Code, for payment 
out is governed by Article 181 of the 
Limitation Act, 1908. In terms, Seccion 
151 of the Code does not confer on the 
court any.power as such. It merely de- 
clares the inherent power of the Court 
which undoubtedly exists and the power 
is not limited or affected by anything in 
the Code in order to make such orders as 
may be necessary to meet the ends of 
justice or to prevent abuse of process of 
court. It is well established by now “hat 
an application invoking such inherent 
power is not one made under the Civil 
Procedure Code. Sha Mulchand and 
Co. v. Jawahar Mills Ltd.. AIR 1953 SC 
98 though is one of an application urder 
Section 38 of the Companies Act and not 
one under the Code, the principle deduci- 
ble from it is that Art. 181 of the Lircita- 
tion Act would be inapplicable to anv 
application which is not made under the 
Code. Bombay Gas Co. v. Gopal Bhiva 
AIR 1964 SC 752 related to an applica- 
tion made under Section 33-C (2) of the 
Industrial Disputes Act, and here again 
the principle was applied that becaus= it 
was not an application under the Code. 
therefore, Art. 181 of the Limitation Act 
would not be attracted. It is true shat 
the application in this case was made 
under Section 151 of the Code. Even so, 
it is not an application under the Code. 
This has been held by the Supreme Court 
in Manohar Lal v. Seth Hiralal, AIR 1962 
SC 527. It observed: 


“These observations have no bearing 
on the question of the court exercising 
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its inherent powers under Section 151 of 
the Code. The section itself says that 
nothing in the Code shall be deemed to 
limit or otherwise affect the inherent 
power of the court to make orders neces- 
sary for the ends of justice. In the face 
of such a clear statement. it is not possi- 
ble to hold that the provisions of the 
Code control the inherent power by limit- 
ing it or otherwise affecting it. The in- 
herent power has not been conferred 
upon the court; it is a power inherent in 
the court by virtue of its duty to do ius- 
tice between the parties before it”. 


It is for this reason Annada Prasad v. 
Sushilkumar, AIR 1942 Cal 390 held that 
to an application under Section 151 of 
the Code would not be applicable Article 
181 of the Limtation Act. This view has 
been followed in Bhuyan Shyamsunder - 
v. Ch. Nilkanth Das, AIR 1956 Orissa 165 
and Pooranchand v. Komalchand, AIR 
1962 Madh Pra 64. In the last of these 
cases, the earlier decisions were noticed 
and it was held: . 


“Section 151 does not deal with any 
application nor does it lay down pro- 
cedure for any application. It is á pro- 
vision recognising the inherent power of 
the court to act ex debito justiae. An 
application for invoking this power is 
not one which a party is required to 
make under any provision of the Code 
for setting in motion any machinery of 
the court. Therefore it is not governed 
by Art. 181 or Art. 163 or any other Arti- 
cle of the Limitation Act.” i 


We find ourselves in entire agreement 
with this view. 


6. Before leaving this case, we 
may mention that Appayya v. Collector 
of Vizagapatnam, (1882) ILR 4 Mad 155 
has been strongly relied on which held 
that an application under Section 411 C. 
P. Code to recover the amount of court 
fee from a party ordered by the decree 
to pay the same was subject to the provi- 
sions of Art. 178 of the Indian Limitation 
Act. It is not necessary to decide in this 
case whether the State is entitled to ex- 
emption from the provisions of the Limi- 
tation Act relating to applications though 
we may observe that obviously the State 
would be bound by the provisions of the 
Limitation Act where it is. applicable to 
suits or applications made to it. but 
where an application has been made not 
under the Code, but invoking the inherent 
power of the Code. no question of limita- 
tion can arise. This is not because the 
State is not bound by the Limitation 
Act but because an application under 
Section 151 of the Code is not subject to 
any of the provisions of the Limitation 
Act for the reasons we have already men- 
tioned. 
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7. The appeal is therefore dismiss- 
ed with costs. 
Appeal dismissed. 
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RAGHAVAN. J. 

Periasami Naicker, Appellant v, 
Sella Pillai. Respondent. 

Second Appeal No. 1012 of 1967, D/- 
18-2-1971, against decree of Sub. J., Cud- 
dalore in A. S. No. 188 of 1965. 

Transfer of Property Act (1882), Sec- 
tion 53-A — Part performance — If 
from the material on record the defen- 
dant is found .to be in possession of 


property in pursuance of a contract of 


sale, he is entitled to the benefit under 

Section 53-A. (1818) 36 ER 344 and 

1938-1 All ER 411, Rel. on. (Para 2) 

Cases Referred: Chronogolical Paras 

(1938) 1938-1 All ER 411 =158 LT 
130, Broughton v. Snook 2 

(1818) 36 ER 344 =1 Swans 172, 
Morphett v. Jones 


K. Sarvabhauman and R. Padmana- 
bhan, for Appellant; T. V. Balakrishnan 
and K. R. Natarajan, for Respondent. 


JUDGMENT :— The plaintiff is the 
appellant. The suit is for declaration 
of plaintiff's title to the suit house and 
for recovery of possession. The plain- 
tiffs case is that the suit property fell 
to his share, that the defendant took it 
on lease orally from the plaintiff agree- 
ing to pay rent of Re per mensem, 
that the defendant is residing in the 
suit house from 15th Chitrai 1959 cor- 
responding to 29-4-1959 under that 
agreement, that the defendant has paid 
rent till 29-4-1961 and failed to pay 
the balance. The plaintiff issued a 
notice to the defendant calling upon him 
to vacate to which the defendant sent 
a reply stating that he purchased the 
suit house from the plaintiff’s father on 
3-4-1956 and that there is no tenancy 
agreement between him and the plain- 
tiff. The plaintiff therefore filed the 
present suit for declaration of title as 
also for possession. 


The defence to the suit is that he 
did not take the property on lease from 
the plaintiff.on 29-4-1959, that he pur- 
chased the suit house from the plain- 
tiffs father for Rs. 25 on 3-4-1956, that 
he has been residing in the said house 
since April 1956 enjoying the same pay- 
ing taxes therefor and the plaintiff is 
not entitled to any right in the suit 
property. The defendant further con- 
tended that in view of the fact that 
he was in enjoyment of the property 
under an unregistered agreement dated 
3-4-1956 he was entitled to rely on 
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Section 53-A of the Transfer of Pro- 
perty Act and that the plaintiff is not 
entitled to the declaration prayed tor 
or for possession. 


The trial court decreed the suit 
holding that the defendant is only a 
trespasser. On appeal by the defen- 
dant, the appellate court held that the 
defendant is not a trespasser, that the 
defendant purchased the suit property 
on: 3-4-1956, that the defendant was 
given possession by the plaintiffs father 
in pursuance’ of that sale deed, that 
the defendant can successfully resist 
eviction by virtue of the benefit con- 
ferred upon him by Section 53-A of 
the Transfer of Property Act. The 
learned Judge also recorded a finding 
that Ex. B-2 is not a fraudulent or fabri- 
cated document.. In the result the Sub- 
ordinate Judge allowed the appeal and 
set aside the decree of the trial court. 

2. The plaintiff filed this Second 
appeal and his main contention is that 
the defendant has not established that 
he was put in possession of the suit 
property in pursuance of Ex. B2 and 
that the plea under Section 53-A of 
the Transfer of Property Act is not 
available to him. It is contended that 
there is. documentary evidence to esta- 


- blish defendant’s possession only from 


1959 and not before. and that it cannot 
therefore be said that the defendant 
was put in possession of the suit pro- 
perty in pursuance of Ex. B.2 in April 
1956. In other words, in the gap be- 
tween 1956 and 1959 the defendant has 
not established that he was in posses- 
sion of the suit property. In order to 
make Section 53-A applicable, the de- 
fendant must establish some overt act 
in part performance of the contract of 
sale. Mere payment of sale considera- 
tion is not enough. Change in the pos- 
session of land from the vendor to the 
vendee is an act of part performance, 
both of the person who gives and of 
the person who takes possession. It is 
therefore contended that unless it is 
established that the defendant was put 
in possession of the property in pursu- 
ance of the contract of sale, Section 53-A 
is inapplicable. In Morphett v. Jones, 
(1818) 36 ER 344 at page 348. Sir Thomaas 
Plumar M. R. said that— 

“The acknowledged possession of a 
stranger in the land of another is not 
explicable except on the supposition of 
an agreement and has therefore con- 
stantly been received as evidence of an 
antecedent contract, and as sufficient to 
authorise an enquiry into the terms: 
the court regarding what has been done 
as a consequence of contract or tenure.” 


In Broughton v. Snook, 1938-1 All ER 
411, it was held by Farwell, J., that 
the expenditure on alterations and de- 
corations was an act which was in the 
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circumstances of the case referable nly 
to the contract. In the present case, 
the appellate court has held that the 
defendant has been in possession of the 
property in pursuance of the contract 
of sale and that finding is supported 
by materials on record. The evidence 
of D. W. 3 which has been accepted 
by the appellate court clearly shows 
that the defendant was put in posses- 
sion in pursuance of the contract and 
10 or 15 days thereafter the suit house 
was constructed. JI accept the finding 
of the learned Subordinate Judge. In 
the result the appeal fails and is dis- 
missed. There will be no order as to 
costs. No leave. 

Appeal dismissed. 





AIR 1971 MADRAS 467 (V 58 C 10s) 
ISMAIL. J. 

Venkatachalapathy Swami Temple 
Thunisara Medu Chidambaram by its 
Trustee Rajagopala Pillai, Appellant v. 
Velu Padayachi, Respondent. 

Second Appeal No. 1063 of 1967, D/- 
3-2-1971, against decree of sub. J., 
Chidambaram in A. S. No. 143 of 1965. 

Madras Public Trusts (Regulation of 
Administration of Agricultural Laads) 
Act (57 of 1961), Section 24 (3) — Sec- 
tion 24 (3) cannot be construed to mean 
that, if the contract provided for pay- 
ment of higher rent than the fair rent 
payable under the provisions of the 
Act, the tenant will be liable to pay the 
contract rent. Such an interpretation 
will destroy the very object of the Act 
and the effect of Section 3. (X-Ref:— 
Section 3). (Para 2) 

R. Shanmugham, for Appellant: V. 
Ratnam, for Respondent. 

JUDGMENT :— The plaintiff in 
O. S. No. 358 of 1964. on the file of the 
court of the District Munsif, Chidamba- 
ram, is the appellant before this ccurt. 
The plaintiff is a temple. and the suit 
was for recovery of Rs. 976, being arr2ars 


of rent. on the allegation that the res- 


pondent had agreed to pay an annual 
rent of 70 kalams of paddy and 62 
bundles of straw. The respondent zon- 
tended that there was no such agree- 
ment and that in any event he had 
paid the arrears of rent claimed. The 
learned District Munsif found that no 
such agreement as pleaded by the 
appellant was established, but came to 
the conclusion that the respondent was 
liable to pay 60 per cent of the gross 
produce by way of rent to the arpel- 
lant. In this view, on the 28th Septem- 
ber 1965, he decreed the’ suit for a sum 
of Rs. 672.50. As against the judgment 
of the learned District Munsif, the 
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appellant as well as the respondent pre- 
ferred appeals to the learned Subordi- 
nate Judge, Chidambaram. The learn- 
ed Subordinate Judge disposed of the 
two appeals on the 18th June 1966. 
The learned Subordinate Judge, while 
agreeing with the conclusion of the 
learned District Munsif that there was ` 
no agreement, as contended for by the 
appellant-plaintiff, came to the conclu- 
sion that the learned District Munsif 
erred in providing for the payment of 
60 per cent of the gross produce by the 
respondent to the appellant-plaintiff. He 
took the view that under Section 24 (1) 
of the Madras Public Trusts (Regula- 
lation of Administration of Agricultural 
Lands) Act 1961 (LVII of 1961), the res- 
pondent was liable to pay only 40 per 
cent of the normal gross produce or its 
value in money as rent. It is as against 
this judgment and decree of the learn- 
ed Subordinate Judge, the present 
second appeal has been preferred. 


2. The learned counsel for the 
appellant contends that sub-section (3) 


of Section 24 of Madras Act LVII of 
1961 provides— 
“Where the contract of tenancy 


provides for payment of a rent lower 
than the fair rent payable under the 
above provisions, the contract rent alone 
shall be payable during the contract 
period.” 

and that, by way of analogy, if the 
contract had actually provided for the 
payment of a higher rent than the fair 
rent payable under the provisions of 
the Act, then the tenant will be liable 
to pay the contract rent. I am unable 
to find any rule of construction of sta- 
tutes which can support such an inter- 
pretation or argument put forward by 
the learned counsel. Sub-section (3) 
of Section 24 is an express provision, 
and while giving effect to that express 
provision no analogy can be imported 
so as to destrov the very basis of the 
Act itself. Section 3 of the Act catego- 
rically states— 

“The provisions of this Act shall 
have effect notwithstanding anything 
inconsistent therewith contained in any 
other law for the time being in force, 
or any custom, usage or contract or 
dercee or order of a court or other 
authority”. 

Therefore, the intention of the Legisla- 
ture was that the provisions of the 
Statute must have an overriding effect, 
and no contract can be relied upon to 
destroy the effect of the provisions of 
the statute, But only by way of an 
exception to this overriding effect of 
the statutory provision read with Sec- 
tion 3, sub-section (3) of Section 24 has 
been introduced. Hence, to accept the 
argument of the learned counsel will 
be to destroy the effect of Section 3 of 
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the Act itself. On no principle such a 

construction can be adopted. 
3. Hence the second appeal fails 
and is dismissed with costs. No leave. 
Appeal dismissed, 





AIR 1971 MADRAS 468 (V 58 C 106) 
SADASIVAM, J. 
Muhammed Yusuff, Petitioner v, 
The State of Madras and others, Res- 
pondents. 


Civil Revn. Petn. No. 1628 of 1969, 
D/- 19-2-1971, against order of Dt. Mun- 
sif, Tenkasi in I. A. No. 1147 of 1969, 

Evidence Act (1872), Section 123 — 
In a suit for injunction restraining the 
Madras Government from diverting the 
water flowing into the plaintiff’s tank 
by construction of a dam or otherwise 
the correspondence between the Mad- 
ras and ‘Travancore Governments re- 
garding construction of a dam was held 
to be privileged while the reports by 
Subordinate Officers and statements re- 
corded by them were held not to be 


privileged. AIR 1961 SC 493, Rel. on. 
(Paras 3, 4, 7) 
Cases Referred: Chronological Paras 


(1961) AIR 1961 SC 493 (V 48) = 
1961-2 Mad LJ (SC) 203, State of 
Punjab v. Sodhi Sukhdev Singh 5 

(1942) 1942 AC 624 = 111 LJ 
KB 406, Duncan v. Commell 
Laird and Co. Ltd, 

(1931) 1931 AC 704 = 100 LJ PC 
183, Robinson v. State of South . 
Australia 5 


S. V. Venugopalachari, for Peti- 
tioner; R. Krishnamurthi, for Addl. Govt. 
Pleader, A. K. Kumaraswami, for K. 
Sarvabhauman and T. R, Mani. for 
Respondents, 

ORDER :— Petition by the plain- 
tiff in O.S. 427 of 1967 on the file of 
the court of the District Munsif, Tenkasi, 
to revise the order on I.A. 1147 of 
1969 in the said suit. The petitioner 
filed the suit for himself and as re- 
presentative of the pattadars of Kora- 
varkulam tank in Kambaneri Pathukudi 
village, for an injunction restraining 
the first defendant, the State of Mad- 
ras, from diverting the water flowing 
through the supply channel leading 
from sluice No. 8 in the Papankal into 
the Koravarkulam tank by the construc- 
tion of a dividing dam or otherwise. 
He filed I.A. 1147 of 1969 in the lower 
court to summon the file N. Dis A.3. 
8503/50. The Secretary to the Govern- 
ment of Madras, Public Works Depart- 
ment, filed an affidavit claiming pri- 
vilege on the ground that the file con- 
tained unpublished official records re- 
lating to the affairs of the State, the 
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disclosure of which will be prejudicial 
to public interests, It is also stated that 
the file contains official communications 
between the Government of Madras 
and Travancore in respect of the dis- 
tribution of water in Papparkal, office 
notes, and other  inter-departmental 
communications made in official confi- 
dence between the subordinate officials 
and their superiors. 

2. The learned District Munsif 
of Tenkasi has upheld the objection of 
the first defendant claiming privilege ` 
under Section 123 of the Evidence Act 
and dismissed the application. 


3. I called for the file and look- 
ed into the same. Pages 1 to 1 (g) con- 
tain only notes of office and they are 
not relevant. Pages 1 to 4 contain re- 
ference . H.2660/50.1 dated 29-5-1950 
by the Commissioner of Commercial 
Taxes and a copy of the correspondence 
between the Government of Travancore 
and the Government of Madras with 
regard to the request of the Travan- 
core Government to put up a permanent 
dividing dam across the Velladhai to 
feed the Thondamankulam tank. The 
claim for privilege in respect of the 
correspondence is fully justified and it 
is upheld. 


4, The subsequent documents in 
the file do not contain any correspond- 
ence between the Travancore state and 
the Madras State. There is an office 
copy of the report sent by the Collee- 
tor of Tirunelveli to the Secretary to 
the Commissioner of Land Revenue, 
Board of Revenue, Madras, making 
suggestions as regards the proposed dam 
asked for by the Travancore State. The 
other records in the file relate only 
to inspection notes and reports made by 
several officers of the Government of 
Madras and the statements recorded 
from village officers and others. These 
records refer to the three branch chan- 
nels from sluice No. 8 of Pappankal, 
one .of them feeding Kuravankulam 
tank. There are also statements in 
these records supporting the claim of 
the petitioner that the channel is a 
supply channel of Kuravankulam tank. 
How the petitioner can prove the said 
statements is not a matter to be con- 
sidered at this stage. The only ques- 
tion to be considered is whether these 
reports by the subordinate officials and 
statements recorded could be prevented 
from being used by allowing the first 
respondent to claim privilege under Sec- 
tion 123 of the Evidence Act. 


5. The legal position as regards 
claim for such privilege has been 
clearly dealt with in State of Punjab 
v. Sodhi Sukhdev Singh, 1961-2 Mad LJ 
(SC) 203 at pp. 242 and 243 = (AIR 1961 
Sc 493). The following relevant rules 
have been extracted from the decision 
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of the Judicial Committee in Ro>din- 
son’s case, 1931 AC 704: 


(1) the privilege is a narrow one 
most sparingly to be exercised; (2) the 
principle of the rule is concerned for 
public interest and the rule will ac- 
cordingly be applied no further fhan 
the attainment of that object. requires; 
(3) as the protection is claimed on the 
broad principles of state policy and 
public convenience, the papers protect- 
ed, as might have been expected, Lave 
usually been public official documsnts 
of a political or administrative charac- 
ter; (4) its foundation is that the in- 
formation cannot be disclosed without 
injury to the public interests and not 
that the documents are confidential or 
official which alone is no reason for 
their non-production; (5) even in the 
case of documents relating to the trad- 
ing, commercial of contractual  activi- 
ties of the State, it is conceivable that 


there may be some plain overruling 
principle of public interest concerned 
which cannot be disregarded; thcugh 


in times of peace such cases must be 
very rare.” 

The following negative and postive 
tests laid down by the House of Lords 
in Duncan’s case, 1942 AC 624 for de- 
ciding the question of privilege of the 
State have also been referred to in 
the above Supreme Court decision: 


“The negative tests are: (1) it is 
not a sufficient ground that the dcu- 
ments are State documents or official 
or marked confidential; (2) it would not 
be a good ground that, if they were 
produced, the consequences might in- 
volve the department or the Govarn- 
ment in parliamentary discussion o? in 


public criticism, or might necess.tate 
the attendance as witnesses or other- 
wise of officials who have — pressing 


duties elsewhere; (3) neither would it 
be good ground that production might 
tend to expose a want of efficiency in 
the administration or tend to lay the 
department open to claim of eom- 
pensation. The positive test is, whether 
the public interest would otherwise be 
damnified, for example, where disclosure 
would be injurious to national defence, 
or to good diplomatic relations, or 
where the practice of keeping a =lass 
of documents secret is necessary for 
the proper functioning of the pwblic 
service”, 

6. In the Supreme Court deci- 
sion it is pointed out that under Sec- 
tion 162 of the Evidence Act the court 
has the overriding power to disallow a 
claim for privilege; but it is pointed 
out that the court will exercise its 
discretionary power only in exceptional 
circumstances when public interest de- 
mands, that is, when the public -nte- 
rest served by the disclosure clearly 
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outweighs that served by the non-dis- 
closure. 

T. It is clear from what I have 
already stated that the statement re- 
corded and the reports made by the 
Subordinate officials relate to the ripa- 
rian rights of ryots in the ayacut 
irrigated by water flowing from the 
eighth sluice of Pappankal. The lands 
for which the Travancore State wanted 
a dam to be put up are also now part 
of the Madras State. Hence the fact 
that the correspondence started on a 
request made’ by the Travancore Gov- 
ernment for putting: up a dam cannot 
also lead to the inference that the re- 
and the statements dealt with 
inter-State matters. Such a file would 
have been made available for being 
used as evidence if the entire ayacut 
is within the State of Madras. The 
fact that some of the lands lower down 
the ayacut were once in the Travan- 
core State is no ground for allowing 
the claim of privilege. For the forego- 
ing reasons I am unable to uphold the 
claim of privilege made by the first 


respondent. except as regards the cor- 
respondence between the two States 
contained in pages 1 to 4. The privi- 


lege in respect of the rest of the file 
cannot be upheld. It is open to the 
petitioner to use such part of the state- 
ments in the file other than pages 1 to 
4 as is relevant for the disposal of the 
case subject to his proving the same. . 
The civil revision petition is allowed. 
There will be no order as to costs. 
Petition allowed. 


AIR 1971 MADRAS 469 (V 58 C 107) 
RAGHAVAN, J. 

Velammal and others, Petitioners v. 
Chokkiah Gounder and others, Respon- 
dents. 

Civil Reva: Petn. No. 10 of 1970, 
D/- 19-2-1971, against order of Dt. 
Munsif, Palni in I. A. No. 1305 of 1969. 


Civil P. C. (1908), Order 6, Rule 17 
— Where on the husband’s death pend- 
ing the suit against him by the wife 
for future maintenance the wife becomes 
entitled to a share in his property 
she can, in the altered circumstances, 
be allowed to amend the plaint and 
seek partition and separate possession 
of her share. AIR 1963 Mad 217 (FB) 
and AIR 1946 Mad 497, Rel. on. 
(Paras 2, 3, 5) 
Cases Referred: Chronological Paras 
(1963) ATR 1963 Mad 217 (V 50) = 
oe 1 Mad LJ 113 (FB), Sunda- 
am Iyer In re 
(1946) AIR 1946 Mad 497 (V 33) = 
1946-1 Mad LJ 462, Bhimudu v. 
Pitchayya 5 
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R. G. Rajan, for Petitioners; T. R. 
Mani, for Respondents. 


ORDER :— The plaintiffs are the 
petitioners. The suit is by the widow 
of Velusami Gounder for herself and 
as next friend of her daughters who 
are the” second and third plaintiffs for 
past and future maintenance against her 
husband who was the first defendant. 
Subsequent to suit the first defendant 
died leaving behind him the petitioners 
and two sons and his mother as heirs. 
The sons and mother are impleaded as 
defendants 7 to 9. Consequent on the 
death of the first defendant. the plain- 
tiffs who have a hal? share in the suit 
properties filed I.A. 1305 of 1969 for 
amendment: of the plaint in the altered 
circumstances seeking to claim parti- 
tion and separate possession of their 
half share. The application was oppos- 
ed by the third defendant on the 
ground that the amendment, if allow- 
ed, will change the character of the 
suit as also the cause of action. The 
trial court upheld the objection and 
dismissed the application. The present 
civil revision petition is filed against 
the said order. 


2. The suit as originally filed 
was one for maintenance and the cause 
of action for the suit was the husband’s 


neglect to maintain the plaintiffs. By 
reason of the husband’s death, the 
right of the plaintiffs has enlarged 


giving rise to a claim for partition and 
separate possession of a half share as 
and from the date of the death of the 
husband. 
‘suit should accord with the rights of 
the parties as they stand at the date of 
the institution of the suit.. But where 
it is shown that the original relief 
claimed has by reason of the subse- 
quent change of circumstances become 
inappropriate or that it is necessary to 
have a decision of the court on the 
altered circumstances in order to shor- 
ten the litigation or to do complete 
justice between the parties, it is in- 
cumbent -upon the court to take note 
of the altered circumstances which 
happened subsequent to the filing of 
the suit, and mould its decree accord- 
ing to the circumstances at the time 
the decree is made, 

3. In the present case, the plain- 
tiffs claimed -future maintenance and 
after the death of the first defendant 
no decree for maintenance subsequent 
to the date of his death could be grant- 
ed as the plaintiffs will be entitled to 
a higher right namely one of partition. 
In order therefore to facilitate the grant 
of a decree and shorten the litigation it 
is just and necessary that the amend- 
ment is ordered. 

4. In the Full Bench decision in 
Sundaram [yer in re, 1963-1 Mad LJ 
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Ordinarily the decree in a- 
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113 = (ATR 1963 Mad 217 (FB)) it was 
held at page 119 as follows :— 


“Broadly and generally stated, the 
rule is that the rights of parties have 
to be determined and pronounced upon 
as on the date of commencement of 
the ‘lis’ before the court. This is not 
however a stubborn or inflexible rule 
and it has to give way in instances 
where, unless the subsequent events are 
considered and taken into account, grave 
injustice would result or the decision 
of the court would become a mockery. 
A spouse applies for restitution of con- 
jugal rights. During the pendency of 
the proceeding, the marriage is dissolv- 
ed by a decree of competent court. 
The court dealing with the restitutional 
application is bound to have regard to 
the altered circumstances. A landlord 
sues to evict his tenant on the ground 
of forfeiture of lease. Before the suit 
is tried, the term of the lease expires. 
The court can take notice of this cir- 
cumstance and grant relief. It would 
be pedantry to multiply instances. The 
discretion of the court, under its in- 
herent powers, to adjust the rights of 
parties on the basis of events happen- 
ing after the starting of the action, is 
well recognised and accepted as a rule 
of justice, equity and good conscience. 
In some cases. it is almost the duty of 
the court to advert to subsequent events 
brought to its notice lest it should fail 
to do substantial justice between the 
parties.” 


5. In Bhimudu v. Pitchayya. AIR 
1946 Mad 497, Yahya Ali, J. had to 
consider the need for amendment of 
the plaint arising after the filing of 
the plaint. The headnote in the ‘said 
decision brings out the position: 


“The plaintiff alleged in his plaint 
that he was adopted by his uncle de- 
fendant 1 who on the advice of his 
daughter was attempting to alienate the 
properties belonging to the joint family 
of the plaintiff and defendant 1. Plain- 
tiff. therefore. asked for the partition 
of his share and separate possession 
thereof and for other consequential re- 
liefs. Subsequent to the institution of 
the suit and before service of summons, 
defendant 1 died and his widow and 
daughter were brought on record as 
defendants 3 & 4. They set up a will exe- 
cuted by defendant 1 in their favour and 
claimed all the properties. Consequent 
on the death of defendant 1 and in view 
of the will set up; the plaintiff in order 
to ask for reliefs appropriate to the 
altered situation sought to amend the 
plaint by asking for possession of the 
entire properties for declaration that 
defendants 3 and 4 had no right to the 
properties and that the will set up by 
them was not genuine. 

“Held: that the necessity for the 
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amendment arose out of the circumstamces 
which happened after the filing of the 
suit, namely, the death of defendanz 1. 
It was a necessary and just develop- 
ment of the original case that the 
plaintiff should ask for possession of 


the entire property on the strength of. 


his alleged right of adoption. There 
was no alteration or variation of the 
fundamental character of the suit nor 
was it a case where one cause of accion 
had been substituted for another. The 
- amendment did not cause any prejudice 
to the defendants. Hence the amend- 
ment of the plaint should be allowed.” 
The courts have allowed amendments 
to meet the ends of justice based tpon 
the cause of action not subsisting at 
the time of the suit but arising subse- 
quent thereto to shorten litigations and 
subserving the ends of justice. The 
order of the lower court refusing the 
amendment is set aside and the revi- 
sion petition is allowed. The ame2nd- 
ment prayed for is granted. The de- 
fendants will be entitled to file their 
additional written statements. Tiere 
will be no order as to costs. 


Petition allowed. 
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RAGHAVAN. J. 
Muthu Venkatarama Reddiar, 
tioner v. Vardaraja Kounder. 
dent. 
Civil Revn. Petn. No. 1940 of 1969, 
D/- 17-2-1971, against order of Dt. Mun- 
sif. Cuddalore in ©. S. No. 351 of 1967. 


Evidence Act (1872), Section 65 (a) 
-- Secondary evidence of document — 
Before secondary evidence of existence, 
condition or contents of a document is 


Peti- 
Reson- 


admitted, it must be proved that it iS in 


possession of a person against whom it 
is sought to be proved and such person 
though noticed has failed to produc: it. 
(X-Ref:— Section 66). AIR 1960 Cal 
494 and AIR 1936 Pat 129 and AIR 1963 
All 313. Rel. on. (Paras 3, 4) 


Cases Referred: Chronological Faras 


(1963) AIR 1963 All 313 (V 50) = 
1963 All LJ 443, British Trans~ 
port Co. v. Suraj Bhan 

(1960) AIR 1960 Cal. 494 (V 47), 
Biswanath v. Dhapudebi 

(1936) ATR 1936 Pat 129 (V 23) = 
161 Ind Cas 465. Sudhakar Misra 
v. Nilkantha Das 

P. S. Ramachandran, for Petiticner: 
T. R. Mani, for K. Sarvabhauman and 
K. Sampath, for Respondent. 

ORDER :— The first defendant is 
the petitioner. The suit is for dec _ara- 
tion of the plaintiffs title to the suit 
property and for recovery of possession 
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under a sale deed dated 9-7-1965 exe- 
cuted by Sivaprakasa and an -ex- 
change deed Ex. A.2. The first defen- 
dant resisted the suit on the ground 
that he is in possession of the western 
half of the suit property, orginally 
under a usufructury mortgage dated 
23-6-1962 and later under an agree- 
ment of sale by Sivaprakasa in his fav- 
our dated 22-8-1964. The first defen- 
dant contended that the agreement of 
sale was reduced to writing on stamp 
papers supplied by the vendor Siva- 
prakasa, that one Ratnasabapathi Pillai 
wrote the said agreement, that one 
Ramalingam had attested it, that he 
purchased stamp papers in his name 
for completing the sale transaction, 
that he gave them to the vendor Siva- 
prakasa to get the sale deed written 
up on the stamp papers, that Sivaprakasa, 
instead of completing the sale transae- 
tion. sold the suit property to the plain- 
tiff, and that, therefore, the plaintiff 
being a subsequent vendor has no title 
to the suit property. 


2. The trial of the suit com- 
menced and the first defendant examin- 
ed himself as D. W. 1. In the course 
of his evidence. the first defendant re- 
ferred to the agreement of sale. and, 
when he let in oral evidence regarding 
the contents of the said agreement the 
plaintiff raised an objection to the same. 
The learned District Munsif upheld the 
objection and passed an order dated 
14-10-1969 refusing to allow the first 
defendant to let in oral evidence re- 
garding the contents of the document. 
The present revision petition is filed by 
the first defendant against the said 
order of the learned District Munsif. 


3. Under Section 61 of the Evi- 
dence Act, the contents of documents may 
be proved either by primary or by 
secondary evidence. What is primary 
and secondary evidence, is explained in 
Section 62 and Section 63 respectively. 
Section 64 provides for proof of the 
contents of documents only by primary 
evidence. by production of the docu- 
ments themselves, except in cases fall- 
ing under Sections 65 and 66. The result 
is that, when the primary evidence is not 
available, proof by secondary evidence 
is - permissible. Under what circumst- 
ances secondary evidence is permissible, 
is contained in the seven cases enume- 
rated in Section 65. We are here com- 
cerned with S. 65 (a) which runs :— 

“65. Secondary evidence may be 
given of the existence, condition or 
contents of a document in the following 
eases :— 

(a) when the original is shown or 
appears to be in the possession or power 
of the person against whom the docu- 
ment is sought to be proved, or of any 
person out of reach of. or not subject 
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to, the process of the Court, or of any 
person legally bound to produce it, and 
when, after the notice mentioned in 
Section 66. such person does not pro- 
duce it.” f . 
It is thus seen that secondary evidence 
of a document is permissible only when 
the party desirous of having such evi- 
dence admitted has proved that the 
document is not in his possession, that 
he had done what could be done to 
procure the production of the original 
document, that the original document is 
in possession or power of the person 
against whom the document is sought 
to be proved, and that, though notice 
under Section 66 was issued to the 
person who is in possession of docu- 
ment to produce the document, he has 
failed to do so. In order to avail 
the machinery under Sections 65 and 66 
it is, therefore, necessary to establish 
that a document was executed, and that 
the said document is not with him but 
is in the possession or power of the 
person against whom the document is 
sought to be proved. In this connec- 
tion reference may be made to three 
decisions which are material. In Biswa- 
nath v. Dhapu Debi, AIR 1960 Cal 494 
where, when the original document was 
not in possession of the plaintiff, when 
no finding was recorded that the defen- 
dant was in possession of the original 
document and when the plaintiff ten- 
dered certified copy of the document, 
the learned Judge held as follows :— 


“In order to enable the plaintiff to 

tender the certified copy as a secondary 
evidence, it is enough for the plaintiff 
to prove that the original is not in pos- 
session and so far as he is concerned 
it is lost.” 
This decision is directly in point. In 
Sudhakar Misra v. Nilkantha Das, AIR 
19386 Pat 129, the Patna High Court 
held that, where the original document 
is in possession or ccntrol of the party 
taking objection and where such a 
party fails to produce the original 
document, proviso 2 to Section 66 ap- 
plies and notice to the party to pro- 
duce the original document is not neces- 
sary. On the facts of the case, the 
secondary evidence was held admissible. 
In British Transport Co. v. Suraj Bhan, 
AIR 1963 All 313 the Allahabad High 
Court held that, the agreement having 
been upheld by the appellant company, 
secondary evidence to prove the con- 
tents of the document could be given 
in view of clause (ii) of the proviso to 
Section 66 read with Section 65 (a) of 
the Evidence Act. 


4, In the present case, the ven- 
dor who sold the property both to the 
plaintiff and the first defendant is com- 
mon and he is not a party to the suit. 
The first defendant’s case is that the 
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perty can be made even without 
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agreement in question was given to the 
vendor. The vendor is subject to the 
process of the court below. But, he 
not being a party to the suit, the ques- 
tion for consideration is whether he is 
bound to produce the agreement in 
question. Technically speaking, in one 
sense every person summoned to pro- 
duce a document is bound to produce 
the same. The plaintiff who purchas- 
ed the same property from Sivaprakasa, 
does not evidently want the document 
to be produced in evidence which, when 
produced, may weaken his case. ‘In 
the circumstances of the case, oral evi- 
dence as to the contents of the agree- 
ment could be given, when the first 
defendant issues notice under Section 66 
to Sivaprakasa and he fails to produce 
the same. The order of the court be- 
low excluding oral evidence is wrong, 
and it is hereby set aside. The civil 
revision petition is allowed. There 
will be no order as to costs. ` 


Revision allowed, 
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RAMANUJAM, J. 


The Government of Madras through 
the Authorised Officer, Land Reforms, 
Madurai, Petitioner v. A. S. Navanee- 
thakrishna FPillai,; Respondent. 


Civil Revn. Petn. No. 2013 of 1969, 
D/- 15-2-1971, against order of Supa. 
Ramanathapuram, Madurai in L. R. 
1/67-M. R. I. 10/N/PMK Authorised on 
cer, L. R. Madurai. - 

Madras Land Reforms (Fixation of 
Ceiling on Land) Act (58 of 1961), Sec- 
tion 5 — Proof of dedication of pro- 
perty te trust — Dedication of a pro- 
any 
written document and it can be proved 
from the conduct of the parties. If it 
is so proved the property ceases to be 
the holding of the gear of the trust 
for the purpose of fixing a ceiling on 
his land. (X-Ref:— Religious Endow- 
ment) — AIR 1963 SC 1638,. AIR 1923 
Pat 68 (FB) and AIR 1953 Cal 285 and 
AIR 1966 SC 653, Referred. (Para 4) 
Cases Referred : ET Paras 
(1966) AIR 1966 SC 653 (V 53) = 

1966-1 SCR 643; Goda Rao v. 

State of Madras 4 
(1963) AIR 1963 SC 1638 (V 50) = 

1964-1SCR 561, Govindlalji v. 

State of Rajasthan 4 
(1953) AIR 1953 Cal 285 (V 40)= 

ILR (1953) 2 Cal 268, Brojobala 

Dasi v. Shebaits of ` Sri Sri 

Saradiya Durgamata Thakurani 4 
(1925) AIR 1925 Pat 68 (V 12) = 

5 Pat LT (Supp) 1 (FB), Harihar 

Prasad v. Kesho Prasad 4 
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C. Krishnan, for Asst. Govt. Pea- 
der, for Petitioner; A,.L. Somayaji, for 
Respondent. 

ORDER :— In proceedings initicted 
by the authorised officer, for fixing the 
ceiling area of the respondent urder 


the provisions of Madras Act 58 of 1361, 


the respondent contended, inter alia, that. 
certain lands have been dedicated to 
two trusts called “Velayutham Plai 
Oorani Pilliarkoil Trust” in the village 
of Seethanendal, and another for the 
performance of the 8th day Mandzga- 
padi in the month of Vaikasi in 
Naganathaswami temple of Nainarkoil, 
and that they should be excluded from 
his holding. The Authorised Officer up- 
held the contention of the responcent 
as regards the lands dedicated to the 
Oorani Pilliarkoil trust in Seethanendal, 
but negatived the respondents ob:ec- 
tion as regards the lands said to have 
been dedicated for the performance of 
the 8th day Mandagapadi in Naganatha- 
swami temple of Nainarkoil village. 


2. The matter was taken in ap- 
peal to the Land Tribunal, inter alia 
against the rejection of the claim for 
exclusion of the lands said to have 
been given to the 8th day Mandagaradi 
in Naganathaswami temple of Nairar- 
koil. The Tribunal, while dealing vith 
that point took note of the facts ‘fhat 
it was not disputed that the res- 
pondent had set apart survey No. 111 
(part) consisting of 10 acres of land for 
the purpose of the 8th day Mandzga- 
padi of Naganathaswami temple, ‘hat 
the Special Revenue Inspector wnen 
examined by the Authorised Officer aad 
stated that the respondent is regulerly 
conducting the 8th day Mandagapadi 
for which purpose he has set apart the 
lands in question, that the entire in- 
come from the properties is being used 
for conducting the said Mandagapadi, 
that the Karnam of the village and the 
Executive Officer of the temple aad 
deposed that the respondent is conduct- 
ing the 8th day Mandagapadi properly 
and promptly, that neither the respon- 
dent nor his family had claimed any 
interest in the properties in question at 
any time and that the earlier oral de- 
dication of the property for the - per- 
formance of the 8th day Mandagaradi 
in the temple has been affirmed by the 
agreement dated 15-9-1955 executed by 
the respondent in favour of the temple 
undertaking to conduct the 8th day 
Mandagapadi festival as usual and that 
in default of such performance to cur- 
render the lands in question to the tem- 
ple authorities to enable them to per- 
form the 8th day Mandagapadi from 
and out of the income from the said 
lands. The Tribunal, while deating 
with the view taken by the authorised 
officer, says that while the document 


does’ not by itself- create any trust, it 
affirms that dedication which’ the res- 
pondent has made in favour of the 
temple for the performance of the 8th 
day Mandegapadi by his conduct. 


3. On the facts and circumstances 
of this case, I am inclined to accept the 
view of the Land Tribunal in perference | 
to the view expressed by the Authoris- 
ed Officer. The facts as spoken to by 
the witnesses examined on behalf of 
the respondent establish that the in- 
come from the ten acres of land which 
is in dispute had exclusively been used 
for the. performance of the 8th day 
Mandagapadi and that neither the res- 
pondent nor his family claimed any 
interest in relation thereto and there 
has been a clear divestiture of the inte- 
rest or the ownership by the respon- 
dent in- those properties even when the 
Mandagapadi was first started. What the 
agreement dated 15-9-1955 did was to 
affirm that trust which has been creat- 
ed by the conduct of the respondent. 
It is true that the agreement proceeds 
on the basis that the property is given 
as a security for the due performance 
of the obligations undertaken by the 
respondent to perform the 8th day 
Mandagapadi in the Naganathaswami 
temple. But the oral evidence adduc- 
ed in thé case clearly establish that 
this. property has been set apart for 
the performance of the 8th day Mandaga- 
padi. Hence though the agreement does 


not itself constitute dedication, there 
has been an earlier dedication which 
has been only affirmed by the agree- 
ment in question. 

4, In Harihar Prasad v. Kesho 
Prasad, AIR 1925 Pat 68 (FB) it has 


been expressed by a Full Bench that an 
express trust can ke proved by infer- 
ence from conduct of parties without 
express declaration. Mallick, J., had ex- 
pressed the view that it is not neces- 
sary that an express declaration should 
be proved and that inference can be 
drawn from the conduct of the parties 
sufficient to establish an express trust. 
Brojoballa Dassi v. Shebaits of Sri Sri 
Saradiya Durgamata Thakurani, ILR 
(1953) 2 Cal 268 = (AIR 1953 Cal 285) 
had laid down the proposition that mere 
execution of a deed of dedication may not 
be enough to constitute a valid endow- 
ment in Hindu law, and that the mate- 
rial question to find out whether there 
has béen a dedication is to find out 
whether the executant of the deed had 
divested himself of the property dedicat- 
ed and that is to be determined from 
his acts and conduct. It was also held 
therein that applicetion of the entire 
income of the endowed property to the 
cause of endowment, however, is only 
one of the tests and not the sole crite- 
rion and that if other circumstances 
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lead to the conclusion of an intention 
to create-an endowment, then non-utili- 
sation of the entire income of the en- 
dowed property for the purpose of en- 
dowment would not justify a contrary 
view. In Govindlalji v. State of Rajas- 
than, AIR 1963 SC 1638 the Supreme 
Court expressed the view that a dedi- 
cation may be made even without a 
written document and can be proved 
by the conduct of the parties. Goda 
Rao v. State of Madras, AIR 1966 SC 
653 had laid down the principle that 
to prove that there has been a dedica- 
tion, the person must show that he has 
divested himself of the properties en- 
dowed and that can be established by 
the conduct of the party. Having re- 
gard to the principles laid down in the 
above decisions, that a dedication can 
be deduced from the conduct of the 
parties, I hold that in this case it is 
possible to infer the factum of dedica- 
tion from the conduct of the respon- 
dent as spoken to by the witnesses and 
also established by other circumstances. 
I therefore uphold the order of the 
tribunal holding that there has been a 
dedication of the properties for the 
performance of the 8th day Mandaga- 
padi festival of Naganathaswami temple 
as contended by the respondent. 

The civil revision petition is there- 
fore dismissed but. in the circumstances, 
no costs : 
Revision dismissed, 
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AIR 1971 MADRAS 474 (V 58 C 110) 
K. VEERASWAMI, C. J. AND RAGHA- 
VAN, J. 


Silambani Sri Chidambara Vinaya- 
gar Swami Devastanam Devakkottai 
through its trustees S. T. Mr. V. R. 
Murugappa Chettiar and others, Appel- 
lants v. Duraisami Nadar and others, 
Respondents. 


Letters Patent App. No. 50 of 1966, 
D/- 9-2-1971, against Judgment and de- 
cree of Natesan. J. reported in 1967-2 
Mad LJ 181. 


{A) Tenancy Laws — Madras Estates 
(Abolition and Conversion into Ryot- 
wari) Act (26 of 1948), Section 18 (4) — 
Vesting of buildings situated in estates 
— Word ‘building’ in Section 18 (4) in- 
eludes adjacent site also. Both building 
as well as site vest in Government from 
the notified date. (1967) 2 Mad LJ 
181, Affirmed. : (Para 2) 


The result of Section 18 (5) is that 
ff the building as well as the site on 
which it stands both belong to the same 
person, both of them will vest in that 
person upon the notification. Sub-sec- 
tions (4) and (5) do not. contemplate a 
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transfer of the ownership of the site 
to the owner of the building when it 
had not already belonged to him. Un- 
less there is a coalescence of the owner- 
ship of the building as well as of the 
site on which it stands, there will be 
no vesting under Section 18 (4). 
(Para 2) 
(B) Tenancy Laws — Madras Estates 
{Abolition and Conversion into Ryot- 
wari) Act (26 of 1948), Section 18 — 
Vesting of building situated in estates 
— A suit filed by a quondam land hol- 
der for realisation of rent cannot be 
dismissed merely on ground that the 
property vested in the Government 
from the notified date. (Para 3) 
If the landholder in fact is in pos- 
session of the property even after such 
vesting, he is entitled to collect rent. 
(1967) 2 Mad LJ 181. Reversed, 
(Para 3) 
Appellants; A. 
S. V. Jayaraman. 


K. Parasaran, for 
Sundaram Iyer, and 
for Respondents. 

VEERASWAMI, C. J.:— This appeal 
by the quondam landholder is from a 
judgment of WNatesan, J., reported in 
Silambani Sri Chidambara Vinayagar 
Devastanam. Devakottai by its trustees 
v. Duraiswami Nadar and another, 1967- 





2 Mad LJ 181. The suit out of which 
the appeal arises was instituted by 
Silambani Sri Chidambara Vinayagar 


Devastanam, Devakottai, by its trustees, 
to recover rent from the first respon- 
dent in respect of a site let out to him 
for building purposes. The tenancy 
commenced prior to 1948. The site is 
situate in a village which constituted an 
estate. That was notified and taken 
over under the provisions of Madras 
Act XXVI of 1948. On that date, the 
building continued in the first respon- 
dent’s occupation. There is no dispute 
that on the notified date Devastanam 
was the landholder. The defence was 
that under the provisions of Madras Act 
XXVI of 1948, the suit site along with 
the building had vested in the first 
respondent, and the title of the appel- 
lant as a landholder got extinguished. 
There appears to have been a question 
of jurisdiction raised, but it is no longer 
before us. The first appellate Court 
held that the Devastanam had lost its 
right on the notification made under 
the provisions of the Act. It is also held 
that the first respondent was not estop- 
ped from disputing the title of the 
Devastanam. Natesan, J. dismissed the 
second appeal, he being of the view that 
immediately on the notification, the 
appellant. the quondam landholder, had 
lost his interest in the site, which is 
vested in the Government. The Jearn- 
ed Judge, therefore, considered that the 
appellant was not entitled to claim any 
rent for the site from the first respon- 
dent. : 


! 


(4) was to vest the building in it. 


-ling under sub-section (4). 
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2. Tt is contended for the apzel- 
lant that the real effect of Section 18 
his 
is on the view that as mentioned by 
sub-section (5) of the section building 


' includes the site, and, therefore, whoever 


owned the building became owner of 
the site. In our view. this contenzion 
cannot be accepted. Sub-sections. (4) znd 
(5) of S. 18 reads:— 

“Every building other than a buld- 
ing referred to in sub-sections (1), (2) 
and (3) shall, with effect on and from 
the notified date, vest in the person ~ho 
owned it immediately before the céte; 
but the Government shall be éntifled, 
for each year commencing with the iasli 
in which the estate is notified 


(i) in every case. to levy the 
propriate assessment thereon; and 

(ii) in the case of a building which 
vests in a person other than a landholder 
also the payments which such person 
was liable immediately before the noti- 
fied date to make to any landholder in 
respect thereof, whether periodically or 


ap- 


not and whether by way of rent or 


otherwise, in so far as such payments 
may accrue due on or after the noti=ed 
date. 

(5) In this section ‘building’ indu- 

des: the site on which it stands and :ny 
adjacent premises occupied as an ap- 
purtenance thereof”, 
The result of sub-section (5), to our 
mind, is that the definition contaized 
therein, when incorporated in sub-s2c- 
tion (4). would have this consequence, 
that, if the building as well as the äte 
on which it stands both belong to the 
game person, upon the notification, beth 
of them will vest in that person. T=at, 
we think. is the true scope of sub-zac- 
tions (4) & (5) read together. These pro- 
visions do not contemplate a transZer 
of the ownership of the site to ne 
owner of the building where it had aot 
already belonged to him- Unless there 
is a coalescence of the ownership of 
the building as well as of the site on 
which it stands. there will be no vest- 
That is the 
view Natesan. J.. took and we agree 
with him. 

3. But that will not conclcde 
against the appellant. On our view of the 
effect of sub-ss. (4) & (5) read toget—er 
it would follow that clause (ii) of sab- 
section (4) will have no application to 
the instant case, which, in our opinion, 
cannot be relied on by the State to 
collect the rent. If the State has any 
right to it, that is to be found from 
the general vesting under Section 3 ‘b) 
of the Act. But we are not concerped 
in these proceedings with that asp-=ct. 
The Government is not a party to 
them. If the appellant even after the 
notified date continues in possession of 
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the land undisturbed by the rightful 
owner, if any, that, in our opinion, 
would entitle it to demand and col- 
lect rent from the first respondent. It 
is an axiom of the law that even a 
trespasser who is in possession is en- 
titled to it except as against the lawful 
owner. The possessory title, therefore, 
of the appellant subsequent to the 
date of the notification, will enable it 
to maintain the claim for rent. But 
it has not been investigated so far whe- 
ther, after the notified date, the ap- 
pellant continued to be in possession of 
the site. 


4, We set aside the judgments 
and decrees of the courts below, includ- 
ing those of Natesan, J.. and direct 
that the suit be remitted to the trial 
court for a finding, after giving the 
parties an opportunity of adducing such 
evidence as they can, as to whether 
the appellant continued to be in pos- 
session of the site on which the build- 
ing stands after the notified date. If 
the trial court came to the conclusion 
that the appellant was in such posses- 
sion. the suit should be decreed as 
prayed for. But, if the finding were 
to be against the appellant, the suit 
would, of course, fail and would stand 
dismissed. The second appeal is ac- 
cordingly allowed.- Costs throughout 
will abide the result, 

Case remanded. 
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RAMANUJAM. J. 


B. S. Rajarama Iyer and another, 
Petitioners v. Parasumanna K. Rama- 
Tan Iyer (decd.) and others. Respon- 
ents 


Civil Revn. Petn. No. 2141 ‘of 100R, 
D/- 10-3-1971, against order of Sub. J. 
Madurai in A. S., No. 8 of 1962. 


Houses and Rents — Madras City 
Tenants Protection Act (3 of 1922), Sec- 
tion 7-A — Section is not controlled by 
the provisions of Section 7 of the Act. 
Hence the power of the Court under 
the section, while fixing the fair rent, 
to increase the rent reasonably is not 
limited to the 25 per cent. limit pres- 
cribed by the proviso to Section 7 of 
the Act. (Para 4) 


A. Sundaram Iyer. for Petitioners: S. 
Ramasubramanian. for Respondents. 


ORDER :— The petitioners herein 
are the legal representatives of the 
original landlady. The respondent who 
is a tenant in respect of a vacant piece 
of land, filed an application for fixation 
of fair rent under Section 7-A of the 
Madras City Tenants Protection Act, 
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1922, hereinafter referred to as the 
Act. That petition was resisted by the 


petitioners on two grounds: (1) _ that 
the tenant cannot seek the’ benefit of 
the said Act and have the fair rent fixed 
under the provisions of that Act and 
(2) that a portion of the property re- 
ferred to in the petition for fixation of 
fair rent was not the subject-matter of 
the original lease. The learned District 
Munsif, Madurai town. held that the 
ground of objection raised by the peti- 
tioners was not tenable that the tenant 
was entitled to the benefits of the Act 
and that the entire property for which 
the fair rent is sought to be fixed com- 
prised in the original lease deed. After 
rejecting the objections raised by the 
petitioners, the learned “District Munsif 
proceeded to fix the fair rent for the site. 
Having regard to the fact that the origi- 
nal rent of Rs. 10 a month was fixed 
in November 1944, and that the site is 
siutated in an important locality and a 
crowded place in Madurai town, he fix- 
ed a sum of Rs. 30 as the fair rent for 
the same. 


2. Aggrieved aerat the enhance- 
ment of rent from Rs. 10 to Rs. 30 a 
month. the tenant filed an appeal be- 
fore the Sub Court, Madurai. The 
petitioners-landlords also filed a memo- 
randum of cross-objections, reiterating 
their two contentions which were found 
against by the first court. The appel- 
late court also found that the two 
contentions put forward by the peti- 
tioners that the Act will not apply to 
the respondents tenants and that the 
entire property for which the fair rent 
is sought to be fixed was not included 
in the original lease were not tenable. 
However, on the quantum of fair rent, 
the appellate court took the view that 
though the tenant has filed an applica- 
tion for fixation of reasonable rent 
under Section 7-A of the Madras City 
Tenants Protection Act of 1922 the 
restriction imposed ion the court under 
Section 7 had to be applied to this 
case, that if that restriction were to 
apply. the reasonable rent fixed by the 
first court at Rs. 30 could not be cor- 
rect and that the maximum rent on 
the application of the proviso to Sec- 
tion 7 can only be Rs. 12.50 per month. 
; 3. In that view it fixed the rea- 
sonable rent at Rs. 12.50. 

4. The petitioners are aggrieved 
against the order of the lower appel- 
late court reducing the reasonable rent 


from Rs. 30 to Rs. 12.50 a month. The 
learned counsel for the petitioners 
contends that the lower appellate 


court was in error in importing the pro- 
viso occurring in Section 7 to an ap- 
plication filed under Section 7-A and 
that the interpretation adopted by the 
` lower appellate court runs counter to 


A.L R 


the express statutory provision. Accord- 
ing to the learned counsel in an appli- 
cation filed by the tenant for fixation. - 
of reasonable rent under Section 7-A, 
the court’s power to fix the reasonable 
rent is not conditioned or limited, and ` 
the considerations which have to be 
taken into account in disposing of an 
application filed by the landlord under 
Section 7 cannot be taken into account. 
I am inclined to agree with the said 
contention. Section 7 of the Act pro- 
vides for an application by the land- 
lord for fixation of reasonable rent 
and it directs the court to fix such rent 
as it deems reasonable. But the pro- 
viso to Section 7 states that the rent 
previously payable for the land shall 
not be enhanced by more than 25 paise 
in the rupee. The effect of the said 
proviso is that the court’s power to fix 
reasonable rent is not absolute but is 
restricted and the maximum enhance- 
ment can be only by 25 per cent. Sec- 
tion 7-A which provides for the fixation 
of reasonable rent at the instance of 
the tenant does not however impose any 
such limitation. That section states 
that the court has to fix a reasonable 
rent for the occupation of the land or 
where on an application under Section 
7 the rent has been previously enhanc- 
ed, the court has to fix such rent as it 
deems reasonable. There is no such 
proviso in this section as the one oc- 
curring in Section 7. Section 7 specifi- 
cally states that though the court may 
fix higher sum as reasonable rent, it 
has no power to. fix any amount over 
and above 25 per cent. of the rent that 
was being paid on the date of the ap- 
plication. But Section 7-A gives power 
to the court to fix such rent as is rea- 
sonable without imposing any limita- 
tion thereon. 

When a statute provides for two 
different situations under separate pro- 
visions and curtails or limits the power 
of the court in one case and does not 
so curtail or limit the power in an- 
other it cannot be inferred that the 
Legislature intended to impose the 
same limitation on courts while exer-|’ 
cising the powers under both the 
provisions. It may be that the Legis- 
lature thought that when a tenant ap- 
plies for fixation of fair rent, there is 
no likelihood of enhancement and that 
enhancement is likely in cases where 
landlord applies for fixation of fair 
rent, and that is why the limitation oc- 
curring in the proviso to Section 7 was 
not expressly provided under Section 
7-A. But the court has to interpret the 
provisions of the statute as they exist 
on the statute book. In my view the 
power of the court to fix a reasonable 
rent under Section 7-A cannot be cur- 
tailed or limited with reference to 
what has been stated in Section 7. The 
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learned counsel for the respondent 
however seeks to justify the interpreta- 
- tion placed by the lower appellate 
court on Section 7-A on the ground 
that it provides that a tenant can apply 
for reduction of the rent fixed by the 
court under Section 7 earlier at the 
instance of the landlord and that this 
shows that the court cannot fix a rea- 
sonable rent beyond 25 per cent. of the 
contract rent. I am not impressec by 
that contention for Section 7 merely 
provides for the various circumstences 
under which the tenant can apply for 
fixation of a reasonable rent. A mere 
reference to Section 7 cannot tak2 in 
the proviso to that section in respect 
of proceedings initiated under 
tion 7-A. It is true that the legisla- 
tive intention seems, to be clear that 
the standard rent cannot be enhanced 
beyond 25 per cent. But such an inten- 
tion cannot be gathered from the pro- 
visions of Section 7-A. 


As contended by the learned coun- 
sel for the respondent there may not 
be any justification for distinguishing 
an application for fixation of reason- 
able rent filed by the landlord anc the 
one at the instance of the tenant. But 
so long as the legislative intention is not 
express or implied in Section 7-A, it is 
not possible to limit the power of the 
court to fix any rent as it deems rea- 
sonable as provided in Section 7-A. It 
may be an unintended lacuna in the 
Act. But it is not for the court to sup- 
ly the omission. I therefore disagree 
with the view taken by the lower ap- 
pellate court and hold that in a prozeed- 
ing under Section 7-A, a reasonable rent 
that may be fixed by the court cennot 
be limited to 25 per cent. above the rent 
that was being paid on the date o- the 
application. ` In this case, the lower 
appellate court has reduced the reason- 
able rent from Rs. 30 to Rs. 12.50 on 
the ground that the proviso to Section 
7 is applicable to Section 7-A as well 
and it has not gone into the question 
as to what will be the reasonable rent 
in respect of the site in question and 
whether the reasonable rent fixed by 
the lower court is correct or noz I 
‘therefore set aside the order of the 


lower appellate court and remit i= for 
further consideration for fixing the 
reasonable rent. There will be no 


order as to costs. 


Order accordingly. 


T. W. Ranganathan v. T. K. Subramaniam (Pr. 4)-[Pr. 1] 


Sec- 
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AIR 1971 MADRAS 477 (V 58 C 112) 
RAMANUJAM, J. 


T. W. Ranganathan, Petitioner v. 
T K. Subramaniam and others. Respon- 
ents. 


Civil Revn. Petn. No. 903 of 1969, D/- 
2-3-1971, against order of Dt. Munsif, 
Salem in I. A. No. 919 of 1968. 


(A). Civil P. C. (1908), O. 23, R. 1 
(2) — Withdrawal of suit — In‘a suit 
for declaration of a wall being common 
to the plaintiff and the defendant the 
fact that due to withdrawal of interim 
injunction the defendant was proceed- 
ing with the construction on the wall 
cannot entitle the plaintiff to withdraw 
the suit with liberty to file a fresh suit 
on the same cause of action. (Para 3) 


(B) Civil P. C. (1908), Order 23, 
Rule 1 (2) — Withdrawal of suit — On 
tbe plaintiffs application for permis- 
sion. to withdraw the suit with liberty 
to file a fresh suit on the same cause of 
action the Court cannot direct the with- 
drawal of the suit without giving the 
liberty sought for. If the Court dis- 
allows the liberty sought for it should 
dismiss the application and allow the 
suit to proceed. AIR 1959 Raj 53 and 
AIR 1932 Mad 155 (1), Rel. on; AIR 1951 
Mad 715, Distinguished. (Para 4) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 Raj 53 (V 46) = 

1959 Raj LW 294, Naru v, Mt. 


Najo 

(1951) AIR 1951 Mad 715 (V 38) = 
1951-1 Mad LJ 194, Veeraswami 
v. Lakshmudu 

(1932) AIR 1932 Mad 155 (1) 
(V 19) =-1931 Mad WN 1148, 
Marudachala Nadar v. Chhina 
Muthu Nadar 4 


S. Rajaram, for Petitioner; B. V. 
Viswanatha Iyer, for Respondents. 
ORDER :— The petitioner herein 


filed a suit, O. S. No. 982 of 1966 on the 
file of the District Munsif’s Court, Salem, 
for declaration that the suit wall is 
common both to the plaintiff and the 
defendant and for consequential reliefs. 
It appears that the petitioner obtained an 
interim order of injunction at the first 
instance but it was later on vacated at 
the instance of the respondents herein. 
After the interim injunction was vacat- 
ed the petitioner filed an application in 
I.A. No. 919 of 1968 for permission to 
withdraw the suit with liberty to file 
a fresh suit under O. 23, R. 1, Civil 
P. C. The said application was oppos- 
ed by the respondent on the ground 
that the petitioner was not entitled to 
have liberty to file a fresh suit on the 
same cause of action. The application 
was considered by the lower court and 
it felt that the petitioner has not made 
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out a case for the grant of liberty to 
file a fresh suit on the same cause of 
action. But at the same time the 
lower court granted permission to the 
petitioner to withdraw the suit with- 
out liberty to file a fresh suit on the 
same cause of action and the court also 
directed the costs of the suit being 
paid by the plaintiff to the defendants. 
The order in I.A. No. 919 of 1966 was 
followed up by the dismissal of the 
suit on the same day with the following 
observations : 

“Taken up today. 

on petition.” 
The petitioner questions the correctness 
of the order of the lower court passed 
in his application for withdrawal of the 
suit with liberty to file a fresh suit on 
the same cause of action. 

2. It is contended firstly that, 
the grounds mentioned by the peti- 
tioner in support of the application are 
sufficient for the grant of leave to with- 
draw the suit with liberty to file a fresh 
suit on the same cause of action and 
that the lower court was in error in 
refusing the leave as prayed for. Second- 
ly it is contended that, even if the 
petitioner has not made out a case for 
grant of liberty, the lower court had 
no jurisdiction to cut up the prayer in 
his petition and grant permission to 
withdraw the suit without liberty and 


Suit withdrawn 


proceed to dismiss the suit on the 
ground that the petitioner (plaintiff)) 
has withdrawn the suit. 

3. As regards the first conten- 


tion I am not inclined to agree with 
the learned counsel. The court below 
has gone into the circumstances under 
which the suit is sought to be with- 
drawn and has held that the petitioner 
has not made out a case for permission 
to withdraw the suit with liberty to 
file a fresh suit on the same cause of 
action. I am inclined to agree with 
the reasoning given by the lower court 
for holding that the petitioner is not 
entitled to have the liberty to file a 
fresh suit on the same cause of action. 
In this case it is for any formal defect 
that the suit is sought to be withdrawn. 
The reason given for the withdrawal 
of the suit is that the interim injunction 
granted earlier by the court has been 
withdrawn as a result of which, the 
respondents are proceeding with the 
construction on the common wall. The 
above facts, even if true, cannot en- 
title the petitioner to have the liberty to 
file a fresh suit on the same cause of 
action. I am of the view that there 
are no sufficient grounds for the peti- 
tioner to institute a fresh suit on the 
same cause of action and the lower 
court was right in taking the view it 
did with reference to the petitioner’s 
right to have the liberty to file a fresh 
suit. 


T. W. Ranganathan v. T. K. Subramaniam 


A.L R. 


4. As regards the second conten- 
tion however I find that there is consi- 
derable force. When the petitioner seeks 
to withdraw the suit with liberty to 
file a fresh suit on the same cause of 
action, the lower court cannot direct 
the withdrawal of the suit without giv- 
ing liberty to file a fresh suit on the 
same cause of action. If the court 
thought that the petitioner is not entitl- 
ed to the liberty sought for by him, it 
should have dismissed the application 
without dismissing the suit on the basis 
that it has been withdrawn. As point- 
ed out by Wanchoo, C. J. (as he then 
was) in Naru v. Mt. Najo. AIR 1959 Raj 
53. when an application for permission 
to withdraw a suit with permission to 
institute a fresh suit is made under 
sub-rule (2) of Order 23, Rule 1 of Civil 
P. C., it is not open to the court to treat 
it as if it is an application under sub- 
rule (1) without any condition and to 
grant the prayer for withdrawal and 
refuse the prayer for permission to bring 
a fresh suit for the prayer under sub- 
rule (2) must be treated as one whole 
and the court may either reject the 
entire prayer and allow the suit to 
proceed or allow the entire prayer, 
that is, permit the withdrawal of the 
suit with liberty to bring a fresh suit. 
The reason is obvious. If the court 
grants the petitioner the permission to 
withdraw but refuses the permission to 
institute a fresh suit, the result would 
be that the plaintiff would be deprived 
of carrying on with the suit as best as 
he can and would also not be permitted 
to file a fresh suit on the same cause of 
action. and it was not intention of the 
Legislature that the plaintiff should be 
put to this loss by breaking up the pra- 
yer for withdrawal with permission to 
file a fresh suit about the same sub- 
ject matter into two parts. This is also 
the view taken in Marudachala Nadar 
v. Chinnamuthu Nadar. AIR 1932 Mad 
155 (1). 

5. The learned counsel for the 
respondents, however. submits that the 
facts in this case will fall within the 
ruling of Panchapakesa Ayyar. J. in 
Veeraswami v. Lakshmudu, 1951-1 Mad 
LJ 194 = (AIR 1951 Mad 715). In that 
case “the plaintiff filed a petition to with- 
draw a suit with permission to file a 
fresh suit regarding the same subject 
matter under Order 23. Rule 1 (2), Civil 
P. C. and the court was not willing to 
grant the permission sought for but 
passed an order the petitioner may 
withdraw the suit if he wants. This is 
not a case for which permission can be 
given to withdraw the suit with liberty 
to bring a fresh suit. Petition is dis- 
missed.” When that order was chal- 
lenged in revision before this court, it 
was expressed that the order passed by 
the lower court gave an option to the 
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plaintiff to withdraw the suit if he 
wants and there is no order by the 
court dismissing the suit as having been 
withdrawn. I do not see any similerity 
between the facts in that case and the 
facts arising in this case. In this case 
the lower court has actually passec an 
order permitting the petitioner to with- 
draw the suit without liberty and pro- 
viding for the costs of the suit to the 
respondents and dismissing the suit 
simultaneously as having been with- 
drawn on petition. The learned coun- 
sel for the respondents submits that 
the petitioner could have resisted the 
dismissal of the suit as having been 
withdrawn and offered to go on with 
the trial of the suit without allowing 
the suit to be dismissed as having 
been withdrawn. But from the re- 
cords it is seen that the lower court 
passed an order both in the applicetion 
as well as in the suit simultaneously and 
that there was no time lag between the 
disposal of the application as well as 
the suit. Even in the decision in 1951-1 
Mad LJ 194 = (AIR 1951 Mad 715), it 
has been made clear that when an ap- 
plication is filed for withdrawal of the 
suit with permission to file a fresh suit 
on the same cause of action, the court 
has a right to dismiss the petition tel- 
ling the petitioner that he might with- 
draw the suit if he wants, but it will not 
give him permission to file a fresh suit 
regarding the same subject matter, and 
that such an application must be alow- 
ed or refused in toto and that if the 
liberty is refused the suit should not 
be dismissed at once but retained for 
trial in the usual course and the court 
cannot divide the petition into two 
and accept the withdrawal and refuse 
the liberty in the same order. In this 
ease the lower appellate court after find- 
ing that the petitioner is not entsled 
to the liberty sought for should Lave 
dismissed the application and givem a 
liberty to the petitioner to proceed with 
the suit. But the lower court has, how- 
ever, proceeded to order the petition 
permitting him to withdraw the suit 
without liberty and actually dismissed 
the suit as having been withdrawn. The 
order of the lower court cannot be 
supported and has to be set aside. I 
however uphold the order of the lower 
court that the petitioner has not made 
out a ground for giving liberty to file 
a fresh suit on the same cause of action. 
The result is that the order giving him 
permission to withdraw the suit is set 
aside and the consequential order Jas- 
sed in the suit dismissing the suit as 
having been withdrawn on petitior is 
also set aside. The lower court is 
directed to restore the suit to file and 
dispose of the same on merits. As the 
suit is of the year 1966, the lower court 


is directed to dispose of the suit as ear- 
ly as possible. No eosts. 
Order accordingly. 





AIR 1971 MADRAS 479 (V 58 C 113) 
RAGHAVAN. J. 

C. K. Subramaniam, Petitioner v. 
C. K. Ramaswamy. Respondent. 

Civil Revn. Petn. No. 136 of 1970, 
D/- 10-2-1971, against decree of Dist. 
Judge, Coimbatore in C. R. P. No. 3266 
of 1968. 

Houses and Rents — Madras Build- 
ings (Lease and Rent Control) Act {18 of 
1960), Section 25 — The revisional au- 
thority under S. 25 cannot re-assess the 
evidence on record’ and disturb the find- 
ing of fact of the appellate authority that 
the rent was payable at a certain rate 
and the tenant did not commit any de- 
fault in payment of rent. 1957-1 Mad LJ 
158 & AIR 1967 Mad 421, Rel. on; AIR 
1968 Mad 152, Not foll; Case law ref. 

(Paras 2, 4) 

Cases Referred: Chronological Paras 
(1969) 1969-1 Mad LJ 644 = 81 Mad 
LW 478, Sivanandam v. T. Ven- 


dravan Bros. 3 
(1969) 81 Mad LW 577. Ranganayaki 
Ammal v. Krishnan 3 


(1968) ATR 1968 Mad 152 (V 55) = 
79 Mad LW 651, Ching Chong Sine : 
v. Puttay Gowder 3 

(1967) AIR 1967 Mad 421 (V 54) = | 
1967-2 Mad LJ 286, R. Durairaiu 
v. S. Palaniappa Goundar 3 

(1966) AIR 1966 Mad 67 (V 53) = 
w Mad LW 352. Khivraj v. Manik- 


a 
(1960) AIR 1960 SC 655 (V 47) = 
1960-2 SCR 896. Motiram v. Suraj- 
bhan 3 
(1957) 1957-1 Mad LJ 158 = 70 
Mad LW 210. Sasivarna Thevar v. 
Ponnu ; 3 
(1954) C. R. P. No. 1420 of 1954 
(Mad) © 3 
for 
and 


Calvin Jacob and M. Sivalingam. 
Petitioner; B. V. Viswanatha Iver 
V. Gouri Sombhar. for Respondent. 


: ORDER :— The tenant is the peti- 
tioner. The landlord (respondent here- 
in) filed R. C. O. P. 200 of 1966 before 
the Rent Controller, Coimbatore. on 6-6- 
1966 for eviction of the tenant on the 
ground of his wilful default in the pay- 
ment of rent. The landlord contended 
that the respondent became his tenant 
from 2-9-1964 on a monthly rent of 
Rs. 85, that he did not pay the rent from 
2-9-1964 till the date of the application 
namely, 6-6-1966, that on 16-4-1966 the 
tenant sent by M. O. Rs. 50 which was 
refused because it was not correct 
amount, and that, therefore, the res- 
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pondent is liable to be evicted. The 
plea of the tenant is that the rent fix- 
ed was Rs. 50 per month, that he and 
the landlord are brothers, that he filed 
a suit against the landlord in Sub Court 
in respect of a mortgage executed by 
him in his favour and that the land- 
lord refused to receive the rent for the 
months of March and April sent by 
him by M. O. The Rent Controller, 
found that wilful default on the part 
of the tenant in payment of the rent 


has not been made out and dismissed 
petition. On appeal the Principal Sub- 
ordinate Judge (Appellate Authority) 


Coimbatore, confirmed the decision of 
the Rent Controller holding that the 
landlord failed to establish that the 
tenant’ committed wilful default in 
payment of the rent’ and dismissed the 
appeal. The landlord filed C. R. P. 3264 
of 1968 in the court of the District 
Judge (revisional authority), Coimba- 
tore. The learned Judge held that the 
rent payable for the building is Rupees 
85 and not Rupees 5) as found by the 
appellate authority and the Rent Con- 
troller and that the tenant committed 
wilful default in the payment of rent. 
In the result he allowed the civil revi- 
sion petition and ordered eviction of 
the tenant. The tenant has . filed the 
„above civil revision petition against the 
order of the revisional authority. 


> 2. I am of opinion that the Re- 
visional authority (District Judge) has 
re-assessed the evidence on record and 
disturbed the finding of fact of the av- 
pellate authority which he is not en- 
titled to do under Section 25 of the 
Madras Buildings (Lease and Rent Con- 
trol) Act. The appellate authority has 
‘held that the tenant is a lecturer in the 
Tiruchi Tutorial College, Coimbatore, of 
which the landlord is the Secretary, that 
the tenant is brother of the landlord, 
and that the tenant filed a suit on a 
mortage against his brother (landlord). 
The landlord as a consequence filed the 
above application to evict the ‘tenant. 
There is a controversy regarding the 
rate of rent. The appellate authority 
* held that the rent for the premises was 
only Rs. 50. that the tenant sent the 
rent to the landlord by M. O. and that 
there was no default in payment of 


rent. In the result the appellate autho- 
rity dismissed the application of the 
landlord for eviction. The  revisional 


authority considered that it is competent 
for him to re-appraise the evidence, that 
the fact that the tenant filed a suit 
improbabilised the tender of rent by 
the tenant to the landlord, and that the 
tenant committed default in the pay- 
ment of rent. The Revisional Authority 
held that, as the prior tenant admitted- 
ly paid Rs. 50 the probability was that 
the rent payable by the present tenant 
should -be higher and that the rent of 


A LR. 


Rs. 85 claimed by the landlord is the 
correct one. The Revisional Authority 
came to the conclusion that the March 
rent was not paid and therefore there 
was default on the part of the tenant in 
payment of rent. 


3. The jurisdiction of the Dis-_ 
trict Judge in revision is considered in 
a number of decisions of this court, 
particularly the decision in Sasivarna 
Thevar v. Ponnu, 1957-1 Mad LJ 158 
at page 159 where Rajamanner, J. (as 
he then was) followed the decision of 
Rajagopala Ayyangar, J. in C. R. P. No. 
1420 of 1954 (Mad) (unreported). The 
passage extracted by the learned Judge 
from the judgment of Rajagopala Ayyan- 
gar, J. is as follows :— 


“The only proper way of defining 
the relative jurisdiction of the appel- 
late and revisional authorities constituted 
under the Madras Buildings (Lease and 
Rent Control) Act is to hold that while 
appellate authority is entitled to exa- 
mine every question of fact and law dealt 
with in, or arising out of, an order of - 
the Rent Controller, a revisional au- 
thority, while undoubtedly can inter- 
fere with questions of law. where the 
Rent Control Act or any provision has 
been misconstrued cannot normally in- 
terfere with findings of fact unless (a) 
a finding could be based or (b) the find- 
ing has been reached by a consideration 
of irrelevant or inadmissible matter or 
(c) it is so perverse that no reasonable 
person could have reached that conclu- 
sion or (d) the finding had been reach- 
ed by an erroneous understanding of 
the law applicable to the matter. To 
hold that a revisional authority could 
interfere with findings of fact of an 
appellate authority without regard to 
these limitations would be to convert a 
revision into a regular appeal and to 
obliterate the distinction between ap- 
peals and revisions which the Act has 
taken care to provide.” 


Veeraswami. J. (as he then was) held in 
R. Durairaju v. S. Palaniappa Goundar, 
1967-2 Mad LJ 286 = (AIR 1967 Mad 421) 
that the above fourfold conditions, 
under which an order of appellate autho- 
rity could be interfered with by a re- 
visional court are not exhaustive and 
the learned Judge added a further con- 
dition, namely, that it is open to the 
District Judge to interfere where on the 
proved facts the conclusion arrived at 
by the appellate authority does not fol- 
low. To the same effect are the deci- 
sions in Khivraj v. Maniklal, AIR 1966 
Mad 67 and Sivanandam v. T. Vendra- 
van Bros., 1969-1 Mad LJ 644 The 
decision of the Supreme Court in Moti- 
ram v. Suraj Bhan, AIR 1960 SC 655 was 
followed in 1967-2 Mad LJ 286 = (AIR 
1967 Mad 421) and AIR 1966 Mad 67. 
in Ranganayaki Ammal v. Krishnan, 


1971 


(1969) 81 Mad LW 577,- Ismail, J. wth- 
out referring to the decisions: observec:—~ 


“Again: at. the same time, it must 
be pointed out that in view of the 
power conferred on. the revisional ecurt 
under Section 25 to examine the lega- 
lity, regularity or: propriety of an order 
or proceeding made under the Act, the 
extent and scope of the power of the 
revisional court under Section 25- carmot 
be, so restricted as only to matters re- 
lating to jurisdiction as provided for by 
Section 115, Civil P. C. Apart from 
stating this obvious, it is very difficult 
to say that where exactly the jurisdic- 
tion of the revisional .court under Sec- 
tion 25 is limited or restricted except 
to state it lies somewhere between the 
revisional jurisdiction of the High Ccurt 
under Section’ 115, Civil P. C. and: the 
normal appellate power of an appelate 
authority. 7 . 


On the other hand, Alagiriswami, J. Teld 
in Ching Chong Sine v. Putay_Gowder, 
79 Mad LW 651 = (AIR 1968 Mad 152) 
- that it is open to the District Judge to 
come to his own conclusion -on :the facts 
proved. .In view of the preponderance 
of authorities in favour of the scope of 
Section 25 of the Act as enunciated by 
Rajagopala Ayyangar, J. in C. R. P. No. 
1420 of aie (Mad) and followed by 
Rajamannar, J. (as he then was) in 1€57- 
1 Mad LJ 158 and that of Veeraswami, J. 
(as‘he then was) in 1967-2 Mad LJ. 286 
= (AIR 1967 Mad 421). and the later 
decision of this court, I do not. consider 
it necessary. to Teir the matter to a 
Division Bench. 


4. In the present case, the rate 
of rent fixed by the Rent Controller--and 
also by the appellate authority was not 
Rs. 85 for which there is no evidence 
but only Rs. 50 as per rent paid by 
the prior tenant. The default, if eny, 


in payment. of the rent was only for the. 


monn of March 1966 and'admittedl~ a 
M. O. for Rs, 50 was sent to the land- 
eae “The revisional court has no juris- 
diction to hold that Rs. 85 was the 
rent and‘the tenant by sending Rs. 50 
has committed default. In the circum- 
stances of the case..I hold that the find- 
ing of the appellate authority that Rs. 
50 is the rent for the premises is cor- 
rect and there is no question of default 
or wilful default. : 


5. The order of the District 
Judge in allowing the revision canmot 
be supported. Even otherwise, the fimd- 
ing of the District Judge that the rent 
‘of the building is Rs. 85 cannot be sap- 
ported ‘on evidence. I therefore set aside 
the order of the learned District Judge 
and restore the judgment of the Rent 
Controller as confirmed by the _ appel- 
:late authority. : 
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‘Karur ‘village. 
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i 6. The civil revision petition is 
allowed,. There will be.no order as to 


` -Petition allowed, 





AIR 1971 MADRAS 481 (V 58 € 114) 
K. _ VEERASWAML, E J. AND RAGHA- 


Jamia Masjid Mosque, Karur, Ap- 
pellant v. Syed Anwar Batcha Sahib 
and others, Respondents. 


-~ Letters Patent sear ee Nos. 105 to 
108 of 1966, D/- 11-1-1971, against 
judgment of aisan J., reported in 
1966-1 Mad LJ 379. . 
. Deed — Construction — Grants — 
Dharmadayam inam shown in inam ex- 
tract as “Kazi inam, permanent, con- 
firmed free till rendering of Kazi ser- 
vice” and marked “to be confirmed as 
inam attached to mosque” is not per- 
sonal inam but only attached to the 
mosque. Judgment of Kailasam, J. (1966) 
1 Mad LJ. 379, Reversed; AIR 1966 SC 
1457 and. (1970) 2 Mad LJ 129 and 
(1960) 1 Mad LJ 252, Followed. 
(Para 3) 
The term . “dharmadayam” though 
not conclusive for determining the inam 
character, when read with inam extract 
entries, aids such determination. That 
term however is inappropriate in the 
case of personal grants. (Para 3) 
The. office of Kazi being non-here- 
ditary, the ‘fact that the inam properties 
had been in the possession of the mem- 
bers of the Kazi’s family for several 
years cannot by itself make the inam 
personal. (Para 3) 
Cases Referred: Chronological Paras 
(1970) 1970-2 Mad LJ 129 = 82 Mad 
LW 71, Ayya Nadar v. Sri 
Lao eeewemt Koil Devas- 


4 

“seer AIR 1966 SC 1457 (V 53) =. 
1966-3 SCR 283, Roman Catholic . 
Mission v: State of Madras, 4 


(roan 1960-1 Mad. LJ. 252 = 72.. 
Mad -LW, 41, Mohideen Razvi v. 
Thakirunnissa Begum 3 
_ V. Vedantachari, S. M. Amiod Nai- 

nar and T. Srinivasan, for Appellant; 

T. R. Mani, for Respondents. 

K. VEERASWAMI, C. J.:— These 
are appeals filed by the Jamia Masjid 
Mosque, Karur, in the one case and by 
the tenants in the rest. The Mosque 
represented. by its Mutavalli in the suit 
instituted by it asked for a decree for 
rent due from: the tenants in possession 
of lands ‘covered by T. D. No. 1555 inam 
The -tenants havé been 
separately sued by Kazi Syed Abdullah 
Batcha for recovery of rents’ in respect 
of some of the lands covered bv the 
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Same title deed. The dispute between 
the parties, more especially: the Mos- 
que on the one side and Kazi Syed. Ab- 
dullah: Batcha on the other, was whe- 
ther the grant covered by title deed 
No. 1555 was a personal inam burdened 
with performance of the service of Kazi 
or was to the office of Kazi attached to 
the mosque. The first-two courts. dif- 
fered in their views on that question, the 
first appellate. court holding in favour 
of the’ mosque. _Kailasam, J. in ‘second 
appeal reversed that judgment and res- 
tored that of the trial ‘court. We may 
mention that throughout the“ 
suits ‘and appeals have been disposed. ‘of 
‘by a “common ‘judgment. 

O. S. No. 218 of 1960 had been insti- 
‘tuted by Kazi Syed Abdulla Batcha against 
the Wakf Board for a declaration ` -that 
the inams covered by title déed Nos. 
1555 and 1285 did not constitute wakf. 
It has -been- held that the properties did 
constitute wakf and the question does 
not survive before ` us and no appeal has 
‘been filed arising frém O. S. No, ‘218 
of 1960. No question,’ therefore, arises 
in thesé appeals as to the inam covered 
by title deed No. 1285.- The: character 
of the inam comprised in title deed No. 
1555 turns on the ` construction of the 
various entries in the relative inam ex- 
tracts and our view as. to their 
cumulative effect. Apart from thë inam 
extract, there is no'other evidence. The 
inam proceedings as -an act of State 
have been given- due importance’ and 
entries from Inam Extracts in the ab- 
sence of other evidence have“ been 
followed as the basis - for- determi- 
nation of the character of inam. -In 


the context of each entry ‘and - of 
the total .effect of all the entries 
Courts. have made observations from 


time to time, but it. seems to us that 
eventually the . decision- :will depend 
upon what view a court is inclined” to 
take of the entries read ° “individually: and 
‘collectively in the given case. : 

2. Title deed ‘No. 1555 itself has 
not been produced before us. But ‘the 
inam extract relevant to it describes 
the general class of the inam as Dharma- 
dayam. The subject matter of the 
grant’ was garden’ land classified +: as 
dry. The extent of the grant has -been 
given by reference. to measurement in 
terms of acres. The description of the 
inam in column 8 is that it was a Kazi 
nam’ and it was free of tax. In column 
10 which relates to ‘hereditary uncondi- 
tional for. life only, or for two or more 
lives”. the entry- is “permanent”. The 
inam is noted to have been granted by 
one Krishnaraja Udayar andthe date 
of the grant as not known. The grant 
was- not testified by any. written instru- 
ment. The name-of the original gran- 
tee is mentioned- to be not known in 
column 13. But in column 14, which is 
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- several 


‘text, the expression does ` 


ALR. 


“name entered in'the register prepared 
arrana to Regulation XXXI -of 1802 
or the. permanent settlement ac- : 
ounie and relationship of? persons so 
entered to original grantee” one Nama- 
dullah has been mentioned. There is no 
evidence as to how this man was ‘Te- 
lated.to any of the Kazis. 


In the 15th’ ‘column relating to “name 
entered in the “survey or in any subse- 
quent accounts and relationship to pre- 
decessors” it is mentioned. with refe- 
rence to Fasli 1233 “Mulla Kazi Inam”. 
Columns 16 to 20 rélate to particulars 
regarding present owners and if: the. inam 
has been ‘sub-divided the name ete. 
of each sharer.’ Thére is no ‘precise in- 
formation given under these’. columns. 
But in. column 16 “name and, age” we 
have the entry ‘Karur, Kazi Syed Ah- 
medsha, aged 45° and in column 18, the 
entry is “Brother's grandson- to’ the 
registree-unmarried daughters — in Fasli 
1214 — brothers 3, wife 1”. 


In column 19, we ‘have ‘wife 1 and 
in column 20° ‘do's son, wife. 1". In our 
opinion, it. is not: possible to give any 
weight or importance to the entries in 
these columns 16 to 20, for to.do so 
would only be'in the region of specula- 
tion in the absence -of definite evidence 
with reference. to. them. But in columns 
21 and 22 which. relate ‘to the order of 


‘the: Government and the Commissioner’s 


opinion, the entries are: “to be confirmed 
free-in one T. D. so. long as the Kazi 
service: is rendered” and “confirmed”. 
Under: the signature of one acting Spe- 


cial ‘Assistant, ‘there is a statement in 


the inam extract ‘this will. be confirmed 
as Inam attached to the Mosque at 
Karur. © See `.. Number in case No: 1 
Lakshrninarayanasamudram”. 


3. The term. Dharmadayam in- 
variably has been held to be’ inconclu- 
sive in determining the character of an 
inam. ` Nevertheless, in ‘particular con- 
throw light, 
more especially when read conjointly 
with. other relative entries in the Inam 
extract. Normaily. when . inams are 
granted they are generally classified as 


Dharmadayam or Devadayam or Brahma-. 


dayam or’ on’ similar’ expressions which 
indicate whether ‘it is.a grant to an in- 
stitution or a ‘personal ` ‘grant. TE it 
were a personal grant, as we are in- 
clined to think, Dharmadayam will not 
be the proper expression. Also it seenis 
to us that if it is a personal grant. it 
would have been mentioned so in 
column 8; but instead the expression us- 


ed ine the entry is “kazi inam”. 


If it is a personal grant and it is 
hereditary under column 10 that word 


-wouid have. been-used, but instead the 


entry is “permanent”... It is also signifi- 
cant that the grantee . has not. been 
mentioned and in fact the entry: shows 
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that it was not. known. The.inam was 
confirmed free so long as the kazi ser- 
vice was rendered. This- entry world 
have been different, in our view, if it 
was a- personal. grant burdened. - wth 
service. The -entry - would have, read 
in that case that the grantee would be 
entitled to the inam so long: as he pər- 
formed the. service. - More: important 


than all these entries. is the statement 


which we referred to; to wit. ‘This 

be confirmed as Inam attached to fhe 
mosque at Karur’. ‘Some argument Las 
been directed on whether the word “at- 
tached” should be. given. any. meaning. 
Our attention has “been invited to the 
origin and history- -of the office of. Kazi 
and it is said that.it was more a judi- 
cial office and there,is no reason why we 
should regard that the Kazi -office was 
attached-to the mosque.. It is true that 
the office. of .Kazi was largely a judi- 
cial one. - Mohideen. Razvi, v. Thakircn- 
nissa Begum, 1960-1 Mad LJ 252 poiat- 
ed out: 

“The kazi was. chiefly - -a judicial 
officer corresponding to a Magistrate of 
the present day. Besides judicial func- 
tions he also performed certain | 
duties partly of a secular. and partly of 
a: religious nature, as for example, at- 
testing and registering deeds of trans- 
fer of property and celebrating mar- 
riages and | Performing other rites cand 
ceremonies.” 

The Kazi pérhaps ania frem 
a mosque which is known to every bady 
concerned. Thus the association ` be- 
tween the Kazi and a mosque could 
have been established. The Inam Com- 
missioner evidently noted. this. -associa- 
tion and confirmed the inam as one at- 
tached to the mosque at Karur. > Taking 
all the recitals which we have mentiored 
and also the observations we haye just 
now made,- we are of opinion that the 
inam is not -shown to. be a personal 
inam. We also think that the inam is 
attached to the mosque. ‘The office of 
Kazi is not and cannot be hereditary. 
The fact- that the properties covered. by 
the title deed have been found to be 


in possession of the members of- Kazi- 
Syed Abdullah Batcha’s family for sere- 


ral years cannot be the basis, by itself, 
for the view that the inam was a pər- 


sonal-inam. .:They apparently happened. 


to hold the properties as in succession 
they were appointed as Kazis. 


4. In. taking the view that the. 


inam is not a personal one, but cme 
made to the office of Kazi we ere 
weighed ‘not merely by. what: we have 
said, but also by the: observations in 
Roman Catholic Mission-:v. State of 
Madras, AIR 1966 SC 1457 and Ayya 
Nadar: v. .Sri Vaidyanathaswami Koil 


Devastanam, 1970-2 Mad LJ 129 as to the. 


effect of the entries- in'` columns 8 aad 
10 of the inam extract. As to this we 
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other. 
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have already made a reference, though 
without mentioning: those authorities. 

5. On that view; the appeals: are 
allowed, the effect of which is O.. S. 
No. 118 of 1960 will stand decreed and 
O..S. Nos. 322, 345 and 485 of 1960 
will stand dismissed. There will. be no 
order ‘as to costs in any of them. 

: ‘Appeals : allowed, 
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K. VEERASWAMI, C.J, AND’ GOKULA- 
KRISHNAN J. 


- T. Swaminathan (dead) and an- 

other, Appellants v. State of Madras 
represented by Secretary, Dept. of In- 
dustries, Labour and Co-operation Mad-. 
ras and. others, Respondents, 

Writ App. Nos. 267 ‘and 268 of 1965 
and C. M. P. No. 10468 etc. ‘of 1970, D/- 
11-2-1971, against Judgment of Sriniva- 
san, J., in W. P. No. 911 of 1964,, D/- 
13-10-1965. 

© Madras Mining Manual, ‘Chapter Vv. 
— Rules under—State’s right to minerals 
under soil — Ryotwari pattadar has no 
ownership of the minerals below — the 
surface of’ the land. 

Though in theory a ryotwari pata: 
dar is‘ a kind of tenant with a right to 
hold his tenure so long as he pays his. 
assessment, in practice he is’ the .full 
owner who is entitled to sell, mortgage, 
lease or otherwise deal with his hold- 
ing. He has every right to the use of 
the surface of the soil but his proprie- 
tary right does not extend to the mine- 
rals of the ‘soil. AIR 1960 Mad 543 and. 
AIR 1962 SC’:723, Foll. (Para 2) 
Cases Reférred Chronological Paras 


(1962) AIR 1962 SC 723 (V 49), 
K oman-v. State of Kerala 2. 
(1960) AIR 1960, Mad 543 (V 47) =~ 
“1959-2 Mad. LJ- 344, . Rajagopala- 
chariar v. State-of Madras 2 
(1916) AIR 1916 PC..191-(V 3) = 
44 Ind App 46, Sashi Bhusan Misra - 
v. Jyoti Prasad Singh 4 
(1910) ILR. 37 Cal- 723 = 37 Ind . 
. App 136 (PC), Hari Narayan Singh 
Deo v. Sri Ram Chakravarthi 4 
- V. Vedanthachari: and K. C. Raj-. 
appa, C. Harikrishnan, for Appellants; 
Govt. Pleader, for Respondents. . 

K. VEERASWAMI, C. J.:— “These 
appeals: are from ‘a common order of 
Srinivasan;- J... who ‘dismissed the peti- 
tions of the appellant: under Article 226 
of the Constitution, for a direction to 
the respondent-State ‘Government to 
forbear from dispossessing or interfer- 
ing “with his right to quarry limestone 
in Survey No, 59/2. of -an extent of 1- 
acre 66 cents and No. 86/1. of -an ex- 
tent of 10 acres ‘and 31 cents, both situ- 
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ate in Moror village, Sankari taluk of 
Salem Dt. He had taken out lease deeds 
from: the ryotwari pattadars of the 
lands for quarrying limestone, and tri- 
partite agreements‘ were ‘executed be- 
tween the ryotwari pattadars and -the 
State Government as required by the 
rules. On the expiry of the lease”: in 
respect of Survey No. 86/1, the appel- 
lant applied for a further term of lease, 
or in effect, for -renewal of it. But by 
an order dated 14-11- 1962, the Govern- 
ment from the Départment of Industries, 
Labour and Co-operation, ` declined: to 
grant the application. Likewise, in the 
case of the other land- too, the Govern- 
ment. purported to terminate the lease, 
The ground 
that the limestone available in the area 
was of flux grade, and would be- Te- 
quired for the proposed Steel Plant to 
be set-up by the Government at Salem. 
Srinivasan, J., rejected an argument, to 
the -contrary and held that a ryotwari, 
pattadar had no ownership of the mine- 
rals below the surface of the land,. and 
it is ‘this ‘contention which is reiterated 
before us. 


2.. Mr. Vedantachari, for the ap- 
peéllant, pressed on us that ʻa- ryotwari 
pattadar is a proprietor. “of the, soil, in- 
cluding | the minerals,’ ..and that” the 
State as a co-owner of thè minerals 
could only’ insist upon additional .as- 
sessment in. respect of the minerals 
owned by the pattadar, but had -no. 


right to refuse renewal of the lease to: 


work the quarries. We agree. with 
Srinivasan, J., that, this contention can- 
not be accepted. . The ryotwari tenure 
was introduced "for purposes of. land 
revenue, and convenient -collection there- 
of. The essence of the system consists 
in the classification of the- soil- accord- 
ing to tharams, ascertaining” the’ net 
produce fixing and collecting a fraction 
of the net produce as land: revenue, 
eliminating middle-man and’ bringing 
the pattadar in direct relationship with 
the State, and the: right’ of the patta- 
dar to relinquish at- his will, and - in 
case of default in payment of revenue, 
the liability.. -of, the- holding - being 
brought to sale. The ``system ‘is’ “es- 
sentially a revenue arrangement uhder 
which so long as the pattadar paid- the 
assessment, he would not be disturbed 
from his holding. In theory, :the ryot- 
wari pattadar is a kind of a tenant: with 
a right to hold his tenure so long . as 
he pays the assessment, . But in prac- 
tice, he is. the full. owner, who. is entitl- 


ed to sell, mortgage, lease or‘ otherwise: 


deal with his holding—Vide Rajagopala- 
chariar v. State of Madras, 1959-2 Mad 


LJ 344 =` (AIR- 1960 “Mad 548)- and 
Kunhikoman v.. State of Kerala, ] 
1962 SC 723." In. the second case, the 


Supreme Court observed- that though 
the ryotwari pattadar was. virtually 
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of the Government... was,. 


A IR. 


like a` proprietor, and had many of the: 
advantages of sucha proprietor, he could: 
still relinquish or abandon ‘his.Jand in 
favour of the ‘Government, and that it 
was because of this position that the 
ryotwari pattadar.. was never consider- 
ed a proprietor of the land -under his 
patta, though-he had many of. the ad- 
vantages of-a proprietor. It. is in. this. 
sense that ad Land Encroachment Act 
by ‘Section -2 (1) “does ` not declare the 
property of any person held under a 
ryotwari tenure to- be'the property `of 
the Government. So, as. a ryotwari pat- 
tadar, ie has: every right to the use of 
the surface of the ‘soil, but ‘his: proprie- 
tary right, if any, in’ our view, -does 
not extend: to` the ‘minerals: of the soil. 
It was a ‘well | éstablished ‘ proposition 
that all “minerals ` underground’ : belong- 
ed: to the Crown, and-now to the State, 
except ‘in so-far as the State has’ parted 
with: the same wholly’ or partly in 
favour of. an individual ‘or body. 

3. But our attention is invited 
to the Mining’. Manual. which; ' under 
Chapter V. relating to - Rules regarding 
Mining “and Quarrying, has stated’. that 


‘the State’s right to minerals varies in 


different classes- of the land according 
to the tenure under which’ the land is 
held.: For : this -‘purpose, lands... are 
divided “into: three groups (1) Lands in 
which ‘the State claims no right - to 
minerals; (2) Lands in „which ‘the State 
claims a share’ in minerals, and (3).-lands 
in which the State claims full rights 
in minerals. -The first ‘is’ illustrated. as 
lands: and estates held on sanads of 
permanent settlement, :'Iands held on 
title. deeds .issued under the Waste Land 
Rules before. 7-10-1879, in which ‘no 
reservation was made of. the ‘right of- 
the State: to minerals, and lands held 
on inam. tenure -where apart from the 
title deed issued by the IJnam--Commis- 
sioner the original grant, either ex- 
pressly ` or by necessary implication, 
made‘a conveyance of the State’s rights 
to minerals. Lands occupied, or as- 
signed :for-agricultural purposes subject 
to- the conditions of: ryotwari grants, 
private’ janmam lands in Malabar and 
the Nilgiris, and lands held on inam 
tenure ` which did not take with it- 
mineral -rights; were ° classified under 
the second group. Under the last group 
are: broadly all lands sold under the 
Waste Land. Rules after 7-10-1879, the 
escheat lands, the: janmam right which - 
was sold by Government after 15-7- 
1880, but before .:16-12-1884,.inam lands 
granted on service tenure whether en- 
franchised or -unenfranchised, reserved 
forest lands under the. Madras Forest 
Act, 1882, unreserved lands‘ at the disə 
posal of Government, lands occupied or 
assigned - as. village or town site, and 
all lands not :fallirig under groups 2 or 
3,..Board’s Standing Order: 28.in Volume 


1971 


1; Part II deals with the rights and 
obligations .of a ryotwari. holder It 
speaks: of the effect: of :register as owner 
of ryotwari land. We find it sated 
that the individual registered as the 
owner of a.ryotwari holding is, as re- 
gards Government, the responsible pro- 
prietor of the ryotwari lands . regist ered 
in his name in the land register until 
they passed from his possession by sale 
for arrears, or in some other legal 
manner. . It- also appears from this 
Board’s ‘Standing Order that, a register- 
ed holder of a ryotwari land mav,. so 
far as Government are concerned, alie- 
nate, -sublet,. mortgage. sell, ` give. be- 
queath .or otherwise dispose of the 
whole or. any portion of his holding but 
the land is always subject to the pay- 
ment of the assessment and all the 
other -legal charges due from it. We, 
then have tbis: 


"A holder - on ryotwari tenure is 
entitled to work. minerals on his land, 
but is liable to pay therefor a separate 
assessment in addition to the usual as- 
sessment for surface- cultivation.” 


Strong reliance has been placed on 
this statement in support of his conten- 
tion that the ‘yyotwari pattadar, as pro- 
prietor, is entitled to work minerals on 
his land. We agree with Srinivasan, J., 
that neither the Mining Manual, nor the 
. Board’s Standing Orders we have rotic- 
ed, justify the inference that ‘min=rals 
below the surface of the soil in ryotwari 
holding are vested in the pattadar.as 
a proprietor. As a matter of fact. the 
extract we have made from the Board’s 
Standing Orders itself indicates that 
although a holder’ on. a` ryotwari tenant 
is entitled to work minerals on his 
land, it is subject to the liability to 
pay therefor a separate assessmert in 
addition to the usual assessment for sur- 
face cultivation. The - separate 
tional assessment is the seigniorage, or 
royalty which the Government is en- 
titled to collect for the working of the 
minerals. That shows that the Stace is 
entitled to the whole ‘of the mineral 
rights under the” surface, and not 
merely a part in the holding wumder 
ryotwari tenure. ` That is the view of 
Srinivasan, J., and we see no reason 
to differ. It is true that the Mimeral 
Concessions Rules, 1960 make a three- 
fold classification in Chapters IV, V and 
VI, namely, the lands in which mine- 
rals vest in the Government, lands in 
which minerals vest in a person cther 
than the Government; and - lands | -in 
which the .minerals. vest: partly in 'Gov- 
ernment.and partly in private persons. 
In respect of the. last category, the 
proviso to Rule 53 makes it clear that 
the dead rent and royalty, payable in 
respect of minerals .which partly. vest 
in. the Government and partly in pri- 
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addi- 
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vate persons shall be shared by the 
Government and by the persons in pro- 
Portion. to the shares they have in the 
minerals. But the point is whether 
minerals shave. vested in the ryotwari 
pattadar. The references mentioned 
above do’ not enable us to hold that 
the minerals are so vested in the pat- 
tadar. 

4. Even where it is the case of 
an inam, or a permanently settled estate, 
whether the inamdar: or the proprietor, 
or the Jandholder, ‘was 
mineral .rights would depend on the 
terms of the grant... Thus Hari Nara- 
yan Singh Deo v. Sriram Chakravarthi, 
(1910)- ILR. 37 Cal 723 (PC) held that the 
title of the Zamindar to the village be- 
ing established, he must be presumed 
to be the owner of the underground 
rights appertaining .thereto in the ab- 
sence of evidence that he had parted 
with them. The. grant: of a- proprietor- 
ship to the estate was construed as 
having. conveyed to the landholder the 
rights of mining. On the other hand, 
a grant by a zamindar of a tenure at 
a fixed rent, even if. the tenure was. 
permanent, heritable, and transferable, 
was -held in. Sashi Bhusan Misra v. 
Jyoti Prasad Singh Deo, 44 Ind App 46 
= (AIR 1916 PC 191) not to carry a 
right to the minerals under the land 
granted unless there. was: express evi- 
dence that the grant included them. We 
can d nothing in the ryotwari sys- 
tem to recognise the-pattadar as entitl- 
ed to the minerals under the surface ce 
the soil.. - 
-~ 5. -That ‘being the case, we are 
of opinion that the refusal of the Gov- 
ernment to grant or renew the- lease ‘the’ 
appellant had asked for, is not shown 
to be arbitrary or illegal. We do not 
think that the ground of the refusal 
was irrelevant. to the -subject. On that. 
view, the appeals are dismissed with 
costs — one set: Counsel fee Rs. 100, 
C. M, Ps. 10403 to 10470 ordered. 


"Appeals dismissed. 
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K. VEERASWAMI, C. J. AND. RAGHA- 
VAN, J. 


Avadai Ammal and others, Appel- 
lants v. K. L.. S. Subburamier. (died) and 
others, Respondents... 

Second Appeal No. 1825 of 1964, D/- 
3-2-1971, against decree of District Ja 
Madurai in A. S. No. 165 of'1962. 

. Provincial Insolvency “Act (1920), 
Section 28 — Doctrine of relation back 
— Acknowledgment of liability as to 
debt or mortgage by an insolvent during 
the pendericy of adjudication proceedings 


HO/HO/D$906/71/SNV, 


entitled to . 
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is valid and is not affected by the ope- 
ration of the doctrine. _ AIR 1953 Mad 
369, Relied on. ne 


Cases Referred : Chronological ` 
(1953) ATR 1953 Mad 369 (V 40) = 
1952-2 Mad LJ 479, Venkata Gopal- 
rao v. Y. Kantamma . .. - 
R. Gopalaswami Iyengar gaa V. 
Srinivasan, for Appellants; T.. V. Bala- 
krishnan,- A. - Sundaram Iyer and Raja- 
raman,.: for "Respondenis.. h 
K. VEERASWAMI, C... J.: ‘The 
second appeal comes before us on a 
reference: by Ismail, J. He considered 


that the'. point of ‘limitation - arising .in 


this case is not covered by any: autho- 
rity, and should, therefore, be decided 
by a Division Bench.. : 

2° The plaintiffs - 
lants, who are the Brah The 
mortgage was executed on 10th June 
1948, by the third defendant in favour 
of. one Nachiarammal, whose heirs are 
the appellants. On 
1948, 
gor ‘filed I. P.'37 of 1948 to .adjudicate 
him as. an -insolvent. - That petition 
was. dismissed on 28th November 1948. 


But the appeal arising from that order 


was allowed on 24th October 1950. A 
revision therefrom failed, this court in- 
dicating, while disposing it of, that the 
appellants should be treated as secur- 
ed: creditors. 
solvent mortgagor having vested in 
him the Official Receiver on 10th July 
1961, sold the property, subject to the 
mortgage in favour of the appellants. 
The suit to enforce the mortgage - was 


laid on. 23rd October,. 1961, -which - was- 
The appellants, how-. 


beyond 12 years. 
ever, . relied -on two acknowledgments, 
dated respectively 22nd- November 1949 
and 23rd March, 1959. The defence 
that. the mortgagor - could not validly 
acknowledge the mortgage debt between 
the date’ of filing of the petition for and 
the date of the order. of adjudication 
was not accepted, and the suit was de- 
creed. But the defence, however, pre- 
vailed on appeal. The mortgagees are, 
therefore, before this court in second 
appeal. 

3. The ‘only question on which 
the second appeal turns is whether the 
mortgagor, who had ‘been adjudicated 
as an insolvent could validly acknow- 
ledge the debt between the date of the 


filing of the petition for-and the -date 


of .the order of. his adjudication. The 
first of the acknowledgments was con- 
tained = the deposition the insolvent 
made ‘the insolvency proceedings, 
and the es was contained in. another 
deposition made by him -in:.O. S.. 101 
of 1957:- The. lower appellate -court 


found. the factum of the two acknow-- 


ledgments, but its view was that they 
were not valid acknowledgments. It 


Avadai Ammal v. K. L. S.- Subburamier 


(Paras 5; 6). 
Paras. 


e: the’ appel- 


10th. September 
certain creditors of -the .mortga-~-. 


: The properties: of ‘the in- 


ALR. 


thought that because Section. 28 {2} of 
the Provincial: Insolvency * Act provided 
that on the making of an order, of ad- 
judication, the whole of the . property 
of the insolvent vests.in the. court.or in 
a receiver and Section 28 (7) stated 
that an order of adjudication should 
relate back and take effect from: the 
date. of-the presentation of the petition 
on. which it was made, owing, to ‘this 
doctrine of relation back; it must. be 
held that the. acknowledgment in Ex. 
A.2, which. was the’ first of the ` 

acknowledgments;.. was. not valid and 
could not.save the suit from the. bar 
of limitation. The’ lower.. appellate 
court, in support of its. view, relied on 
certain decisions .which; as we think, 
do not. directly bear on ‘the point. 


| 4 Section 28 of the Provincial 
Insolvency Act deals with the effect 
of an order of adjudication. It has 
seven sub-sections, of - which we are 
concerned with sub-sections (2), (6) and 
(7). -The first of these sub-sections ope- 
rate to vest the property of the.insol- 
vent on the making of an order. of..ad- 
judication in the court or.in a receiver, 
so that it may become available for 
distribution among the creditors. Sub- 
section (6) leaves a secured debt out- 
side the purview. of., the insolvency. 
proceedings. In fact, nothing in the 
section affects the power of any secur- 
ed creditor to realise. or otherwise deal 
with his security in the same manner 
as he would have been “entitled: to 
realise. or deal’ with it if the section 
had, not been passed. “Sub-section (7) 
is that an order of -adjudication shall 
relate back to and take effect from the 
date of the presentation of the petition 
on which it is made; ‘that is to.say, that 
an order of adjudication ‘shall. virtual- 
ly be regarded as one. made on the date’ 
of the’ presentation of the petition for 
adjudication.. We. do not propose to 
decide’ in this case whether after- the 
vesting of the. property of the insolvent 
in ‘the Official Receiver pursuant: to an 
order of ‘adjudication, the insolvent 
could validly acknowledge. a debt, se- 
cured or not. We are content in ° this 
case to confine ourselves to the ques- 
tion which we have set out at the 
start of this judgment, namely, whether 
this, theory of relation back contained 
in sub-section (7) of Section 28 would 
affect an , acknowledgment validly made 
at the time it was. . 


5. - On 22nd November 1949, there 
was nothing to prevent the. mortgagor 
from acknowledging the debt.. When 
he. made it, it was perfectly. valid and 
it. would ` have the effect of extending 
the. period: of -. limitation: This result 
flowed from the provisions of the Limita- 
tion Act. But, is there anything in Sec- 
tion 28, particularly .sub-section (7) of 
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that section, to render invalid an ac- 
knowledgment which was valid when 
it .was actually mdde? In. .our opinion, 
the fiction :forged by sub-section (") of 
Section 28 should be confined.to the 
purposes’ of the’ Provincial: Insolvency 
Act, more especially. to effectuate. the 
objective of vesting all the properties of 
the insolvent under sub-s. (2) of S. 28. Un- 
doubtedly, the doctrine. of, relation back 
will affect any transfer of the property 
effected by the -insolvent ‘between the 
date of the” presentation of: the pefition 
and the date of ‘the order of adjudica- 
tion. . Such a transfer will defeat the 
purpose of Section 28 (2). For instance, 
if between the two dates, the inso_vent 
transferred the: equity’ of redemption in 
relation to the property subject to the 
suit mortgage, it will, not be birding 
on the Official Receiver. But in an 
acknowledgment of ‘liability, there 5 no 
transfer involved. „There iš no comeiv- 
able reason why, therefore, the- rela- 
tion back. doctrine should affect its väli- 
dity. We are. unable to see any dif- 
ference . between an acknowledgment 
and a part payment.made. by an iasol- 
vent within the said two dates. Ac- 
knowledgment and part payment and 
their | effect upon limitation are regulat- 
ed by the provisions of the Limitation 
‘Act. . When once .the facts are estatlish- 
ed which prove the acknowledgment at 
once the..provisions “of the Limitation 
Act will operate on it, with the result 
that the time will” stand ‘extended It 
does not appear. to be the intentior . of 
Section, 28 (7) of the Provincial Insol-~ 
vency Act’ _to obliterate, the effect of 
the provisions of the Limitation Act on 
such acknowledgment and tender it 
invalid. It does not also appear t> ‘us 
what purpose of the Provincial Insol- 
vwency Act. will be defeated: if such 
oo is not. held to be in- 
va. ; i 


6. Though- there is no. dirèct au- 
thority on the point, it seems to us that 
A. Venkata Gopal Rao v.. Y. Kantarıma, 
AIR 1953 Mad 369 supports the view 
we’ have expressed. ` In the judgment 
in that case, there is: no ‘reference -to 
the provisions of the ‘Provincial Ci 


vency Act.’ But Rajamannar, C. J. and 
Venkatarama Iyer, J. were “inclined to 
think `` ; 


“There. is nothing in. the. plea that 
the payments made by the father on 
the promissory note were all on -the 
4th March 1933, two` days after. the pre- 
sentation of the insolvency: petition | It 
‘was admitted: that the father was not 
adjudicated -till several months. later. 
Simply’. because, an- insolvency -petition 
had been filed against the- father, he 
does not lose his right'to make a part- 
payment towards a debt or to ackmow- 
ledge-a-debt-so as to enlarge the .period 


- ‘Avadai. Ammal v: K. L. S. Subburamier 


time and ‘therefore, ‘it cannot. be 


I told’ the contesting respondents - 
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of. limitation not only- against himself 
but also against his sons”, 


This is authority for ‘the AARE E 
that the pendency of the petition for 
adjudication doesnot by itself deprive 
the insolvent of the right to acknow- 
ledge .a debt or to take a‘ part payment 
in order that it. may. serve to enlarge 
the period of limitation. We find from 
the judgment that in that case the in- 


‘solvent was adjudicated after he made 


the ‘acknowledgment. Though ‘it ap- 
pears that the Official Receiver was 
made a_ party. to’ those. proceedings, it 
is not clear whether a decree had been 
made ‘against him. -But all the same, 
the observation in that case’ had been 
made without’ any reservation. Quite 
apart from this authority, we are satis- 
fied that the mortgagor being the owner 
of the property: at the time he made 
the acknowledgment, the mere pendency 
of the petition for his adiudication did 
not render the acknowledgment invalid 
because eventually. there was. an order 
of adjudication `which would relate back 
to the date of the petition. i 


Te For: the `respondents,- Mr. 
Sundaram Iyer contends that the ac- 
knowledgments said to be contained in 
the deposition dated 22nd November 
1949, is ‘vagué with. refererice to the 
re- 
garded.. as an- acknowledgment sich as 
to serve ‘to save limitation. As we said 
earlier, the deposition in which the ac- 
knowledgmient was made was in the 
adjudication proceedings themselves. 
In the cross-examination this is what- 
the mortgagor: said: 


"On the date of the petition; I was 
in a position to pay my.debts. Rupees 
23,000 were owing to me as outstand- 
ings on the date of this petition: My 
debtors were able ‘to repay my debts. 
that 
I would collect’ those debts . and pay. 
Each of those debts: was owing in big 
sums.’ 

‘At first sight, the extract may appear 
to. be’ somewhat vague, and this is what 


‘Mr. Sundaram Iyer has taken advant- 


age of to contend. that with reference to 
this deposition, one cannot’ say from 
what..date the. debt was acknowledged 
and, therefore. it will be useless to save 
time. But it seems to us that in the 
context the acknowledgment served. as 
a present acknowledgment. The con- 
text’ was that he was deposing in the 
adjudication” proceedings and if the 
mortgage debt was not outstanding, 
there would be no occasion for the in- 
solvent to make, any, reference to it. 
We think therefore, that. having regard 
to the circumstances and context, the ex 
tract of thè deposition -does amount to 
an acknowledgment made on 22nd Novem- 
ber, 1949. j 
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8. The second appeal is allowed 


with costs. 
Appeal allowed. 
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T- ES Mariayayi, Appellant v. The Unión 
of India, Represented ‘by ` the 


General 
Manager, Southern Railway, . . Madras, 
‘Respondent. 


: A. A. o; No. 311 of 1966, DJ- .3-2- 
‘1971, against ' Order. of Claims Commr.. 
Southern Rly, Madurai, D/- 10-5-1966. 

, Railways Act (1890), Section. 82-A — 
‘A railway servant travelling by train 
from the place of his work to- the Sta- 
tion of his residence with a. duty pass 
while he is not on duty is not a bona 
fide ‘ passenger within -. the meaning -of 
Section 82-A. i - . , (Paras 4, 6) 
; S. Ramaswami, for Appellant; Ke C: 
Jacob, for Respondent. - 

-JUDGMENT :— The appellant- hes 
in is the petitioner in‘Claim petition No. 
50 of 1965 before the: Claims Commis- 
sioner, Southern Railway, .. Madurai. 
The ‘said claim was made..by: ‘the peti- 
tioner as a .dependant of one Michael, 
‘who lost his: life while he..was. travell- 
ing in the ill-fated - train which was 
washed away between, Rameswaram and 
Dhanushkodi on the night of. 22-12-1964. 
Her. claim for compensation of Rs. .8,000 
as arising out of the death of her hus- 
band was- rejected. by. the Claims Com- 
missioner on the ground that it has not 
been established that the deceased Mich- 
ael was a. bona fide passenger within 
the meaning of Section 82-A of the 
‘Indian Railways Act and as such: the 
petitioner as ‘his dependant was not en- 
titled to any. compensation. The deci- 
‘sion of the Claims Commissioner_ is 
thallenged in’ this appeal. 


ie The’ petitionér’s ` Hibana ` the 
deceased Michael, was working as. a 
Greaser in the ship ‘Irwin’ and his. work 
spot was at Mandapam though his. re- 
sidential quarters were at Dhanuskodi. 
After his duty was over at 5 p. m. on 
22-12-1964 he seems to have taken the 
duty pass from the Serang of the ship 
‘and left Mandapam_ railway ‘station at 
‘about 6 p. m. by the ill-fated train to 
Dhanushkodi. ` At the time when the 
train ‘was proceeding from ‘Rameswa- 
ram road to Dhanushkodi the mishap oc- 
curred and the train was washed away. 
The ‘Claims Commissioner found ` ‘that 
‘the: petitioner's: husband’ ‘did. in: fact 
travel in’ the ill-fated’ train and ‘lost ‘his 
life in the accident. But on the. qués- 
‘tion whether he ` isa bona fide passenger 
as contemplated in S. 82-A `of. the Indian 
Railways Act, the. ‘Claims Commissioner 
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S..Mariayayi v. Union of -India ‘(Ramanujam J.) 


‘admitted' in - 


about granting : 


A. LR. 


held that Ton he had travelled .in 
the train witha duty. pass, the pass 
which was- used cannot be said. to be a 
proper pass and ` that, '. therefore, he 
should be: treated - as a person who 
travelled without proper ' “authority and 


aaa a trespasser: 


1 *Therefore” the oniy question 
that Ta to be considered in this appeal 
is ‘whethér. the duty pass used. by the 
deceased .while travelling in the ill- 
fated train’ was a proper pass ‘as defined 
in Section’ 3 (15)-of the Railways Act. 
On this aspect of the matter, we have 
to consider. the evidence of P. Ws. 2, 
3 and 4 and R. "W. 1; P. W.'2 was a 


fireman in the ship called “Irwin” on 
‘22-12-1964 and he speaks to the ` fact 
that after his duty..was over the deceas- 


ed was waiting for the train’ at Manda- 
pam station to go to Dhanushkodi and 
that he was having with: him a duty 
pass. “However, he admitted in cross exa- 
mination that- though himself and the 
deceased were -residing in ‘the quarters 
given to them at Dhanushkodi, no re- 
sidential ‘card passes were- “issued to 
them and ‘that ‘they ` were’ usually either 
travelling ‘with duty: pass or by pur- 
chasing ‘tickets to goto Dhanushkodi, 
P.. W. 3 is the ‘Serang. of ‘the ship . and 
he deposed that he gave the duty pass 
to the, deceased to go ‘to Dhanushkodi 
after ‘his duty was over at 5 p. m. on 
22-12-1964, that he saw ‘the deceased in 
the station and that. he’ had requisite 
authority “to: give passes to: the’ persons 
working under. him.-' He has however 
cross-examination that it 
was not nécessary to’ take: the prior 


‘permission of the ‘Chief Engineer ‘for 


giving the duty pass to-persons, work- 


‘ing under’ him,.that ‘all the passes were 


in ‘his custody’ and that he was not, how- 
ever, . maintaining any register as to 
whom the duty pass was ‘given. He also 
admitted that the duty pass should be 
used only when the person. is on duty 
‘but somehow the practice was to give 
passes to. persons to g0.to. their places 
and that. he followed that- practice in 
giving the’ duty, pass to the deceas- 
ed. He further admits that no residen- 
tial. pass:-was issued; for the use. of the 
workers to go..to their quarters. P..W. 
4 who'-was also a Greaser in the ship 
‘Irwin’ at Mandapam. has deposed that 
the deceased asked the Chief Engineer 
to grant him leave for -Christmas at 4-30 


-P,m. on 22-12-1964, ‘that the Chief Engi- 


neer asked him. to:enquire from -the 
Chief Engineer of: the ship ‘Goshan’ whe- 
ther anybody: in- that ship. wanted to go 
on leave and: said’ that’: he’ will -decide 
leave afterwards. He 
also- stated- -that the -Chief Engineer 
directed the .deceased. to -take ‘the pass 
from Serang and that he took the duty 
pass accordingly. The Chief Engineer 
of. the ‘ship ‘Irwin’ has -been -examined 
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as R. W. 1. He specifically denies . that 
the deceased: approached him. for - grant 
of either permission: or leave. He also 
denied that he permitted the deceesed 
to use the duty pass. nor authorised the 
Serang of the.ship for handing - cver 
the duty pass to the deceased. He -states 
that there was only :one -duty: pass 
available in the ship between Marda- 
pam and Dhanushkodi and it is given 
to the workers when they go on daty, 
that normally: the duty. pass will be 
either with him or with his. assistant, 
the second Engineer, that sometime: it 
might be left .with Serang but the 
Serang was not authorised to issue the 
pass to any worker without his permis- 
sion. He specifically stated that the 
duty pass could not be used by. the 
workers for going to their place of re- 
sidence and that: normally a man go- 
ing on duty to Dhanushkodi would take 
the- pass and give that pass to the Chief 
Engineer of the other ship at Dhanush- 
kodi to enable some worker from -hat 
ship to go to Mandapam and that the 
pass could not be used by an emplcvee 
if ‘his duty was over. In the light of 
the above evidence it has to be consi- 
dered whether the deceased was an au- 
thorised person to travel with the cuty 
pass. 


4. Though ‘the deceased is said 
to be an employee of the Marine de- 
partment, he has been considered as an 
employee of the railway as regards the 
user of the pass by the Claims Com- 
missioner: and I find that the parties 
also proceeded ` on that, basis. Even be- 
fore me it is not disputed that the de- 
ceased is a. servant of. the railway and 
that the railway has properly issued .a 
duty pass to the persons employed in 
the ship ‘Irwin’, “Pass” has been defin- 
ed in Section 3 (15) of the. Railways Act 
to mean an authority given by.a vail- 
way administration or by any oficer 
appointed by. a railway administra‘ion 
in this behalf and authorising the er- 
son to whom it is given to: travel zs a 
passenger on a railway. gratuitously. 
In this case the pass issued by the 
railway and used by the deceased was 
a ‘duty pass’. ‘Duty pass’ is a pass issued 
by the railway to enable its emplo7ees 
to travel in the train while they are on 
duty without payment of the usual 
fare. In this case the evidence of the 
Chief Engineer, R. W. 1 makes it cear 
that the duty pass can be used only 
by the employees of the ship while on 
duty and not for use while they 
are not on duty. 
duty: of the deceased in the shir as 
Greaser was over at 5 p. m. and after 
5 p. m. and when he travelled by the 
ill-fated trains “he could not be saic: to 
be on duty. The evidence of P. W. 3 
that it is the practice to allow the 
workers to use the-duty pass to- gc to 
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their quarters after their duty is over, 
even if it is’ true, cannot make the un- 
authorised’ user of the duty pass a 
proper use. A duty pass is granted 
under free pass rules subject to the re- 
gulations of the railway. Section -68 of 
the Railways Act „` prohibits any person 
entering or remaining in any carriage 
on a railway for the purpose of travel- 
ling therein as a passenger unless he 
has with him a proper pass or ticket 
and undér Section 69° every passenger 
by railway. shall present his pass. or 
ticket to the railway servant for exa- 
mination .when required, Section 112 
makes it an offence punishable with a 
term of imprisonment, or fine, if a per- 
son enters or remains in any carriage 
on a railway in contravention of Sec- 
tion 68 or misuses or attempts to mis- 
use a ticket or pass which has already 
been used. Section 113 enables the 
railway to levy an extra charge in ad- 
dition to the ordinary single fare for 
the distance travelled if a person fails 
or refuses to present for .examinatipn 
or to deliver up or requisition his pass 
or ticket as per Section 69. Section 
113-A gives power to the railway. to 
remove a person from a railway car- 
riage if he travels or attempts to travel 
in a. carriage without having a proper 
pass or ticket with. him. The above 
provisions suggest that to entitle a per- 
son to enter into and travel in a train 
he must have either a proper pass or 


a. ticket issued by the railway. The 
rules dealing with the issue of passes 
are contained in the “pass rules and 


travelling conéessions” of the Southern 
Railway. Rule 51 reads thus: : 


“(a) Duty passes. may be issued to 
railway servants when they are requir- 
ed to travel on the business of the rail- 
way. Cheque passes may be issued 
whenever necessary for journey on duty 
and ‘season passes may be issued to 
railway servants whose duties demand 
such frequent -travelling that it is not 
possible to issue a cheque pass for each. 
journey. . These passes. may be issued 
only over.the section of the railway 
over which the railway. servant has to 
travel, in connection with his duties 
and may. be used only for journey on 
duty”. ~~. 


It is clear from the above rule that a 
duty pass can be used only for jour- 
neys on duty and that a railway ser- 
vant is not entitled to travel with the 
duty pass while he is not on duty. 


5. -Rule 83 of the pass rules and 
travelling concessions relates to the 
issue of residential. card passes: Free 
residential card passes may be granted 
to railway servants who are employed 
in ‘the areas specified in that rule and 
from this rule, itis clear that. for -a 
journey to a station. of residence only 
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a. residential pass can :be used and not 
a duty pass. The. rule. also limits - the 
distance of.15 miles in respect. of which 
a residential pass could be granted. .In 
this: case, there is no dispute that the 
pass ‘has been duly and. properly . issued 
by the railway. But the question - is 
whether the pass has been- properly used, 


6. The learned’ counsel “For the 
appellant contends, that once the’ court 
finds that the pass used had been pro- 
perly issued by the railway, it must be 
held that the pass. used’ by the 
deceased, is'a proper pass,” without. go- 
ing into the question whether the pass 
as been properly used.. I.am not in 
a position’ to agree with’ the contention 
of the. learned counsel. When the sta- 

_ tute requires that ‘a ‘person, “must possess 
a.proper pass or ticket before he’ attempts 
to’ travel for the purpose’ of travelling 
in a railway. carriage, it has to be taken 
that the pass or ticket should be such 
as to authorise that particular person 
using. it. , In this case, though the pass 
is‘one’ validly and properly issued, the 
person who used it is not authorised to 
use the pass. The deceased was not on 
duty and as per the ae aaa the 
duty pass can be’ used. only when. the 
worker is on duty., Hence when’ the 
deceased used the duty pass when he 
was not on duty.. it is an improper use 
of, the ‘pass. In my view the words 
“proper pass’ used in Section 68 will 
also connote the- proper use’ of a pass. 
Though: the pass is one properly issued 
its user. by an unauthorised person: for 
travelling in a railway carriage would 
amount to the ‘person. travelling with- 
out a proper’ pass. I` therefore reject 
the contention of the appellant that by 
such improper use of the duty pass’ he 
might have exposed himself to certain 
departmental proceedings and:-that from 
the ‘mere fact that the: duty pass. has 
been improperly -used, the’ deceased can- 
not be treated as not a bona fide passen- 
ger, in the ill-fated train.: I am, there- 
-lfore, in entire agreement’ with the Claims 
Commissioner that- no residential ‘pass 
could -be issued between Mandapam and 
Dhanushkodi which is a distance of 32 
K. M. and that the-use' of the duty- pass 
for a-journey to residential quarters by 
the deceased is not authorised and -as 
such, he cannot. be. treated as a bona 
fide passenger in the ill-fated train. I 
have to. therefore, uphold the decision 
of the Claims Tribunal and dismiss the 
appeal. 


7. -© I am, . however, bound tò ob- 
serve that this is a fit case which calls 
for clemency and sympathetic conside- 
ration by the railway. ‘The decéased 
was admittedly a-railway.-employee and 
he travelled in* the train perhaps. with 
the bona fide impression that he is en- 
titled to use the duty. pass for going to 
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Dhanushkodi, in view .of the existing 
practice of the workers using .the duty 
pass for going to. their residences.. The 
Petitioner is. the widow of the. deceased 
and ‘she was being: maintained by. the 
deceased during . his:-lifetime. I. hope 
thatthe railway. will“take a reasonable 
and generous view. of the matter and 
see its way; to pay some reasonable 
amount to the petitioner: on humanita~ 
rian grounds. - Be Bis 


8. The civil SPE R appeal 
ig dismissed, but, there will: be no, order 
as to Costs. > 

Appeal dismissed. 


` AIR 1971 MADRAS: 490. (V 58 C 118) 
_VENKATARAMAN AND GOKULA- 
“. KRISHNAN, JJ, 


Vengammal and - ‘another, Petitioners 
v. Ramachandran ` (minor) by mother 
Jayalakshmi. Ammal and others; Rer 
pondents. Un 


’ Civil Misc.. Petń. No.. 12034 of 1970 
in S. R. 17499 of 1968, aae 11-2-1971; 
against decree of Sub. fo Melong in 
O. . No. 62 of 1964, 


Civil P. C. (1908), Section 151 — Court 
cannot. override express provision of 
law — In view. of the specific provisions 
of Madras -Court Fees and Suits Valua- 
tion Act. (14 of .1955) the Court has no 


‘inherent power to’ grant the refund’ ‘of 


Court-fee ‘in’ the interest of justice in 
thè cases out side Sections 66 to 70 of 
the Act (14 of 1955). (X-Ref:— Court- 


fees` and Suits Valuations —— Madras 
Court-fees and Suits Valuation Act (14 of 
1955), S. 69) AIR 1971 Mad 136; 


C. M. P. 1009 of 1970 (Mad) in an ùn- 
numbered writ appeal. S. A. 40053 of 
1962, Not followed, (Para 11) 


. Thus where an appeal which was 
only` in stamp registered stage was ‘al- 
lowed to be withdrawn, the court could 
not gratit ‘refund of court-fees on` the 
party’s application for refund but could 
grant a certificate stating the fact and 
without any recommendation so -that 
the party can apply to- the Govt. for’ ex- 
gratia refund of me ‘court-fees, : 
(Para 11) 
Cases _ Referred : ; ` Chronological Paras 
(1971):-AIR 1971. Mad 136 (V 58) = 


1970-Ł-Mad LJ 240 = 83 Mad LW- 
341, Sa Nadar v. cee of 


Madra 3, 
(1970) 83 Mad LW 109 = 1970-1 Mia” 


LJ 529, Factors (P) Ltd. v. Amal- 
“. gamated Commercial Traders (P) 


-Ltd 
01970) Ç. M. P. No. 1009" at 1970 
(Mad) 


Oo o` 


3," 
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{1966)- ATR 1966.Mad 423 (V 53) = yer would not come under any of the 
1966-2 Mad LJ 159, Smt. Peria- -. specific provisions for refund enacted. in 
thayya v. Narasinga Rao. 8 the. Court-fees -Act; but they observed 
{196 M. Ps. 3106 that under the.inherent powers -of the 


3) C.. Nos and 
3940 of 1963, D/- 23- 9- 1963 (Mad) : 


{1959) 1959-1 Mad LJ 110 =. 72 Mad 
W 371, Mohan v. Balaram -7 
£1988) 1958-1 Mad LJ 183 = 71 Mad. .. 


‘LW 428, Krishnamurthi v. Krishna- — 

nanda Mudaliar . 5,6,7 
(1950) AIR 1950 Mad 629 (V. 37) = Sa 

1950-1 Mad LJ 222, ‘Nagerathanam £ 


e 7 
; M, P Ps. Nos, 4439 to 4442 


( 

(1938) AIR eH Mad. 67 (v. 25) = 
1937-2 Mad LJ 788, Kappini Goun-. . 
der, In re 5 

(1935) AIR 1935 "Mad 346 (V 22) =: 
gaa A 369, ' Ramakrishnayya 4 


eshamm. 
1934) “AIR 1934 Mad 566 (V 21) = 
ILR 57 Mad 1028 = 67 Mad LJ. 
ae Chidambaram. “Chettiar, H 


8 
a982) AIR 1932.Mad 438 (V 29) = 
ILR 55. Mad 641 = 62 Mad LJ 
541. Thamayya Naidu .v: Venkata- 
oe 


T. . Balakrishnan, for Petitioners; 
Addl. Gove Pleader, for State. 

VENKATARAMAN, J.:— In this 
case-an appeal memorandum was fied 
against a particular decision of Sub 
Court, Vellore, in partition suit. A 


court-fee of Rs. 
rect court-fee was affixed to’ the Memo- 
randum of appeal.: But, before: the 
appeal memorandum was’ numberéd ` and 
when it was in the-stamp register staze, 
having been’ numberéd as S.`R. 17499 
of 1968, the appellants were ® ple to 
compromise the ‘matter with: the ` rəs- 
pondents and therefore filed C. M. P: 
1030 of 1971 to withdraw the -appeal. 
That permission was granted. “By tais 
application C. M. P. No. -12034 of 1970, 
the appellants. pray’ for issue of -a certi- 
nea for refunding the court-fee ‘of 
s i 

2. It is conceded by Sri T. y’ 
Balakrishnan, learned counsel for the 
petitioners that the prayer is not gcv- 
erned by any specific provision of the 
Court fees Act of 1955, (those- provi- 
sions are contained in Sections 66 to 
70); but the learned counsel relies on a 
decision of a Bench of this court in 
Ramaswami Nadar v. State of Madras, 
1970-1 -Mad LJ 240 = 83 :-Mad-LW S41 
= (AIR 1971 Mad-136). That was a 
case where a writ appeal was filed, tut 
before it was numbered and was-in the 
stamp register stage, the petitioner, got 
the relief he wanted outside the court 
and thereafter he filed ‘the application 
for refund of the court-fee. Veeraswami, 
C. J. and K. N. Mudaliyar, J. delivering 
the judgment made it clear that the pra- 


200 which was the cor- 


court under Section: 151, Civil P. C., a 
certificate. would issue..where the court 
felt that, in the interests of justice, it 
would direct a certificate to issue for 
the refund of the court-fee subject to 
deduction of the usual. percentage. They 
referred to the previous cases. . They 
also referred to the principle that 
court-fee is not a tax ‘but only a fee. 
They accordingly wound up by saying 
that there will be a direction for the 
issue of the usual certificate for the re- 


fund of court-fee subject to the reduc- 


tion of the normal spoliation charges. 

3e The form which -the 
Judges had' in mind . does not appear 
from the judgment and the office has 
not been -able to trace. the exact form 
of the certificate issued in that particu- 
lar case. But I find that in a subse- 
quent case C. M. P. No. 1009 of 1970 
(Mad) in an -unnumbered writ appeal 
S. R. 40053 of .1962 which was a similar 
case where: the writ 
been numbered but was settled out of 
court ‘an order for refund was directed 
by Veeraswami, C. J. and one of us 
(Gokulakrishnan, J.) to. the following 
effect:— - 

“Even betore ‘the writ appeal was 
numbered .the matter was reported -as 
settled out of court. “That -being the 
case, the appellant is entitled to a re- 
fund of -the court-fee: subject, of course, 


to the deduction of the. spoliation charges 


at the usual- rate”. 


appeal had not 


4 


learned ' 


Actually I find that the certificate: which l 


was, issued in that case did not stop 
with: stating the facts. that the appeal 
ad- not even been numbered and was 
not pressed: at that stage. but went 
further to-state that the appellant was 
entitled:.to refund of. the said court-fee 
of Rs. 100 subject, of course, to the 
deduction’ .of the spoliation charges as 
usual. Thus the. actual certificate issued 
by this court. purported to hold that 
the appellant: was entitled to refund of 
the -court-fee .which would mean that 
he was entitled, as a matter of right, 
to refund of court-fee. ._But stated in 
this form, I find: thatthe certificate has 
gone beyond the. precedents referred to 
in 1970-4 Mad LJ 240 = 


436). 

4. The matter . requires to be 
explained ` in ae detail. In Tham- 
mayya Naidu - Venkataramanamma, 


ILR 55 Mad 641 = 62 Mad LJ 541 = 
(AIR 1932 Mad 438), an appeal was pre- 
ferred in a land acquisition matter. The 
District Judge had held on the refe- 
rence under Section 18 of the Land Ac- 
quisition Act: that a widow was entitled 
to a life interest in the compensation 
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amount. The second’ claimant filed. an 
en against that order to -this’ court 
(A. S. 277 of 1929) and paid an ad valo- 
rem court-fee - of Rs, 2332-7-0 on the 
amount of the award. ‘He later. realis- 
ed that.it was enough- if a smaller. court- 
fee of Rs. 500°for a: mere ‘declaration 
was paid and prayed for the refund of 
the excess court-fee. The Bench :of 
this court:( Wallace, C. J. and Cornish, J.) 
upheld this: contention © that it. was 
enough to pay a court-fee of Rs. 500 for 
the. relief of declaration and that it was 
unnecessary to -pay a larger - court-fee 
because the amount was not immediate- 
ly payable to the widow. It was argu- 
ed that the refund of court-fee could. be 
allowed only in cases covered by Seéc- 
‘ tions 13, 14.and-15 of. the. Court-fees 
Act of 1870; but.they- held that. never- 
the less the court- had inherent: power. 
to order refund . of .court-fee. paid 
in “excess when: 
would be done if it: was not repaid. 
They observed— . 

"Tf would be drool and 
unjust for the High .Court not: to:‘as- 
sist a party’ to recover excess court-fee 
erroneously paid under. its- own ‘order 
or under the orders of courts subordi- 
nate.to it. Of course what the’ High 
Court really- does judicially in such“ a 
case is to decide judicially what is: the 
proper :court-fee, and then issue a certi- 
ficate: to the party that: excess. court- 
fee has -been levied. - It still lies - with 
the revenue "authorities to decide: whe- 
ther. or not they- will refund the  ex- 
cess in the. circumstances. We 
that in this case the necessary certifi- 
cate do issue” 


In Chidambaram Chettiar, a re, ER 
AIR 


57 Mad 1028.— 67 Mad LJ = ( 

1934 Mad 566); the appeal’ ea Ai ihdawa 
because the appellant had got an amend- 
ment of the decree in’ the lower’ court 
and the opposite party did not ‘press 
the revision petition filed against that 
order. The appeal was permitted to ‘be 
withdrawn. The ‘appellant then asked 
for a refund of the court-fee. He ad- 
mitted. there. was no section of the 
Court-fees “Act on-which he could rely. 


The learned Judges (Ramesam, J:` and: 


Curgenven, J.)- observed’ in our opinion 
the court can order refund (i) where 
the Court-fees Act applies, ‘ (ii) “ where 


there is an excess’ payment -by a mis- 


take or (iii) where, on account of mis- 
take of a court, a party. has been com- 


pelled to pay court-fee either wholly. 
or in part. Outside these cases we are. 
not satisfied that -we have authority to 


direct. refund; we cannot direct. a re- 
fund of the, 'court-fees. 


5. In Kappini Gound der, In: 
1937-2. Mad 788 -.AIR °1938 Mad 
67, the appeal was. withdrawn --as 
having - been settled ‘out. of court, 
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. obvious . -injustice . 


direct- 


A.I. R. 


The apnellant payee for refund ofthe 
court-fee. The. (Venkatasubba 
Rao and Abdur ae JJ.) after ab- 
serving that Sections 13, 14 and 15 of 
the Court Fees- Act vof 1870 ‘did: not 
apply, posed the question— 


“Then ‘the question arises, has - the 
court power to“direct a refund | of 
court-fee; independent of the express 
provisions of the Coiurt-fees Act? The 
courts have. gone to the extent of hold- 
ing that they: can order a refund under 
their inherent powers, where: an excess 
court-fee has been paid (i) by mistake 
of party, (ii) in obedience to a wrong 
order of .court. The. principle underly- 
ing these- decisions, if we may say so 
with respect, is‘ both good’ law- and 
sound sense. But to- go. .further-: and 
hold that a court-fee, ' properly paid, can 
be refunded,’ would be’ to. render 
nugatory, the express, provisions of the 
Court-fees Act, for, what difference 
does it make. in ‘principle, between 
permitting: a document to be filed- ori- 
ginally without a court-fee and re- 
funding the court- fee ` alréady ' paid in 
respect of it? It is. elementary tbat 
no court ‘has inherent power to do that 
which . is. expressly prohibited by- statute 
Ssoseesce vein the result, the application 
is rejected with | costs.” 


We then come to the decision of Pan- 
chapakesa Ayyar.- J. in .Nagaratnam, In 
re, 1950-1 Mad LJ 222 = (AIR 1950 
Mad 629). There the prayer was for 
refund of- court-fee of Rs. 149-15-0 paid 
by the. petitioner Nagaratnam in an un- 
numbered second appeal.. The -court 
returned the paper for. filing the ‘lodg- 
ment. schedule receipt. for. Rs. 25 in two 
days..:,Nagaratnam did -not-.file the 
lodsrent schedule receipt.at all. Instead, 
she negoiatated- with the otherside, com- 
promised with him, and settled ‘the 
matter and. represented the appeal with 
a petition: claiming a refund certificate 
for the ` court-fee paid. The learned 
Judge ‘referred to the. decisions in ILR 
55 Mad 641 = 62 Mad LJ 541 = (AIR 
1932 Mad 438); ILR 57 Mad 1028 = 67 
Mad LJ 321 = (AIR. 1984 Mad 566) and 
also the e RSi g decision of Leach, 
C. J.. and. Happell,. J. in C. M. Ps. Nos. 
4439. of 4442 of- 1941 Mad) in -an id- 
entical matter where. the Tenenea: Judges 
had. refused to ,refund-. the . court-fee, 
Following these . authorities, the. learns - 
ed Judge held. that the court: could 
not make any order for refund but 
went on -to observe— ' 


“But it may be urged that this | is ‘a 
case of court-fee- getting spoilt, with- 
out being used for an appeal, :something 
like’ a stamp: paper getting spoiled with- 
out ‘beirig used for a document. ‘Even 
if that is so, the petitioner’s remedy, 
if any. is not to apply for a refund 
certificate from the court, but to apply 


1971 
to the Government éx gratia and mis- 


ericordia domini regis: (‘by favour” and 


“by the mercy of our Lord the Kirg”.) 
for a refund. less the one anna in the 
rupee deductions as for spoilt stamp 
papers, if they are“pleased to gran“ it. 
For this purpose alone; a certificate will 
be granted to the petitioner as requested 
by him,. that the second appeal was 
not. numbered or heard by this court 
and thatthe appeal memorandum has 
been stamped with a court-fee of Ruzees 
149-15-0 and that the. court-fee stamps 
have been defaced by the High Court 
Office in the usual course of routine. I 
see- no objection to granting a certificate 
to that effect under Section. 151, Civil 
P. C. The Government will, of course, 
pass: such orders as. they like, efter 
perusing this certificate, as it is wkolly 
ex gratia and misericordia domini regis, 
The - represented appeal ..memorandum 
which has now become unnecessary for 
retention in this court, will be; as ` re- 
quested by the petitioner, returnec to 
him: for prosecuting his ex gratia and 
misericordia domini regis application to 
the Government, if 50 advised”. - 


_ Ii seems to me that this was the 
first case where such a certificate was 
issued, leaving it to the executive - au- 
thorities to issue ‘refund or not.’ The 
above decision was followed 
swami, J. in Krishnamurthi v. Krisana- 
nanda Mudaliar, 1958-1 Mad LJ 183, 
where the appeal memorandum was 
not properly. stamped. It was returned 
for payment of deficit court-fee. . The 
appellant did ‘not represent it as he 
found no. necessity for iti and he ask- 
ed for refund of the court-fee raid 
already. Ramaswami, J. referred ‘to 
1950-1 Mad LJ 222 = (AIR 1950 Mad 
629) and observed— - 


“To my mind this EE may, 


be followed in this case also. The fact 
that it is not shown that the non-~>ro- 
secution of the appeal here is. not the 
result: of compromise or -settlement as 
in that. case does not make any. dif- 
ference. If anything,- refund is less 
justifiable when the appellant -has. got 
something ‘by settlement by using the 
unfiled. appeal. as a means to’ extract 
some concession. The fact that the 
Legislature has thought fit to enact a pro- 
vision of refund in -the new Act in such 
cases indicated that in the opinion of 
the framers of the law refund in such 
cases is just and. equitable (see Section 
66(1) of the new Court-fees Act).” 


6. The reference is to the Mad- 
ras Court-fees and Suits Valuation Act, 
"1955. Section 66 (1) of-the new Act 
definitely provides for refund. of‘ court- 
fee where the fee paid on a plaint or 
memorandum of appeal is deficient and 
the deficiency is not made good within 
the time allowed by law or granted by 
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the court. It may ‘be observed that 
though the appeal memorandum in 1958-1 
Mad 183 was filed after the new 
Act came into force the provisions of the 
new Act were not applicable because Sec- 
tion 87 (2) says that where the suit or 
proceeding had been instituted before 
the commencement of the new Court- 
fees Act (which commenced on 19-5- 
1955), the provisions of the old Court- 
fees Act of. 1870 would still continue to 
apply; and it will be noted that in the 
Act of 1870 there was no provision. 
similar to Section 66 (1) of the Act of 
1955. -That was why Ramaswami, J. 
fortified: his reasoning by observing that 
in the new Court-fees Act a specific 
provision under Section 66 (1) had been 
enacted to refund the court-fee already 
paid by a party who had not paid the 
deficit ° court-fee on the memorandum of 
appeal. 

Te Ramaswaml, J. followed the 
above decision of his in Mohan v. Bala- 
ram, 1959-1 Mad. LJ 110, where the 
appeal was sought to be filed in forma 
pauperis but the appellant was asked to 
pay court-fee. He was not able to do 
so and hence prayed for refund of, 
court-fee to the extent already paid. A 
certificate was granted observing— 

“This is a fit case for the issue of 

refund certificate for enabling the peti- 
tioners-to- apply to the Revenue authori- 
ties for ex gratia refund as in the case 
of spoiled stamps as ` the appeal has 
not been numbered.” : 
Then there is an Gnieporteð judgment 
D/- 23-9-1963 of arp bandia Iyer, C.J. 
and Ramakrishnan, J. . M. Ps. Nos. 
3106 and 3940 of ies (Mad). The 
judgment dealt with the two appeals. 
In onè case’ the appeal was filed’ when 
under ‘the law no appeal lay. In the 
second the appeal was filed on a misap- 
prehension as .to the- existence of an 
order which did not ‘in’ fact exist. The 
two applications were filed for refund 
of the court-fee paid on the memoran- 
dum of appeal on the ground that the 
fee~had. been paid by mistake. Section 
70 of the Court-fees Act of 1955 was 
invoked. Thé learned Judge did not 
accept that contention and observed: 

“Section 70 of the Act will apply 
only to a case where the Court-fee it- 
self has been paid’ by’ mistake, that is, 
where it kas been päid when- no court- 
fee is payable or: when a larger. fee 
amount has been paid while a smaller 
amount alone: would be the proper fee. 

In other words, the section applies 
only to a mistake or‘ inadvertence in 
the payment of the court-fee and not 
to mistake in the initiation of proceed- 
ings on "which the court-fee’ is paid in 
cases where such court-fee would be 
proper ` fee if those proceedings were 
held. to -be properly laid” . 

They went on to refer to the cases in 
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1950-1 Mad. LJ 222 = (AIR 1950 Mad 
629) and 1958-1. Mad LJ 183, where it 
was held that even.in cases which were 
not covered by Sections 13 to.15 of the 
Court-fees - Act,’.1870; the court could 
issue a certificate to the party setting 
out the circumstances under which the 
court-fee stamps paid- by him..were not 
utilised by the court, thus leaving it to 
him ‘to apply to.the Government and 
obtain .a refund .if the.. Government 
were so pleased to grant it as-an act of 
grace. They went on to observe : — 


“The question is not. a matter ‘of 
any prestige of the court; for the Gov- 
ernment seldom declines .to honour 
such certificates. Discretionary as their 
power „isto grant refund in such cases, 
it will still be a duty they owe to the 
public.” 
ernment will ‘not be bound to :grant 

_ the refund cannot deprive the court of 


its inherent. power of saying. what has: 


taken place here to: enable the. party 
to` seek other remedies that he. may 
have. If the’ Government chose not -to 
grant a refund, it is not a matter with 
which this court is concerned, for, we 
“do not direct it to grant the- court-fee, 
We are therefore ` of -opinion . that. it 
will be competent for this court in 
cases not covered. by Sections 66 to 70 
of the. Madras Court-fees Act, 1955 .to 
grant a certificate -to the party -as _ to 
the circumstances . under which the 
stamps came to be defaced. There 
will be no direction accompanying such 
certificate. compelling the Government 
to make any refund- either of the whole 
or part of the fee. It will, however, 
be open to the party to obtain -this 
certificate. and approach.. the Govern- 


ment for such relief as it.may, deem fit 


to grant in.all the circumstances of the 
case. We accordingly direct the Regis- 
trar to issue a certificate stating the cir- 
cumstances under which the court-fee 


stamps in the intai case came to pe 


spoiled”. 


8. We find that he C. M. P. ‘g108 


1963 (Mad) the certificate was issu- 
ed ` by the Registrar to the following 
effect—_ 


A “I do. hereby certify that. T 
stamps of the value of. Rs. 100 (Rs. one 
hundred). only have been paid in the 
said S. R. 28236 appeal under clause 15 
Letters Patent sought to be preferred 
against the. judgment ` of this ea dated 
29-6-1962..and passed in A. O. No. 
142 of 1960 and: that the pe Patent 
Appeal has: not been «numbered or 
heard by ‘this court and that the said 
court-fee stamps of the. value.of Rs. 100 


(Rs. one hundred only) have been punch- 


ed. and cancelled and -have been duly 


defaced by the office of the RROA 


of this court.” 
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Further the fact that, the -Gov-. 


ALR 


In Smt.. Periathayya v. Narasinga: Rao, 
1966-2 Mad: LJ- 159; (AIR. 1966. Mad 
423) a suit was filed. by a- ‘landlord to 
evict the tenant when--the provisions, 
of. the Madras Act 18 of 1960; were. in 
force. - The suit..was competent then; 
but the -suit abated. by virtue of the 
later. amendment by -Madras Act 11. of 
1964. . The plaintiff prayed for -refund 
of court-fee under those peculiar cir- 
cumstances. Veeraswami, J. (asthe then 
was): reiterated the principles laid down 


in ILR 57. Mad 1028 = (AIR 1934 ‘Mad 
566) and. observed: - 
“It follows,..that this court has ` a 


limited power- to order -refund, in. ex-. 
ercise of its inherent power under Sec- 
tion 151, Civil P.. Œ. but it- does . not 
extend to :cases other than the instance 
mentioned in Chidambara Chettiar, In 


The learned Judge went on to refer to 
the decision of Panchapakasa Ayyar. J. 
in. 1950-1: Mad LJ 222 = (AIR 1950 
Mad 629) and observed— 
- “The party can ‘apply to the. Ca: 
ernment and ask for refund: ex gratia 
and misericordia domini regis after de- 
duction of the usual percentage, name- 
yy... one anna in the rupee or whatever 
is.’ 
The learned Judge felt that in ‘that parti- 
cular case refund of one half of the 
court-fee was reasonable and observed— 
- “However, there should be no objec- 
tion for the court below to issue a 
certificate that the court-fee stamps on 
the plaint had been cancelled and that 
the suit as a result of the- Amending 
Act XI of 1964 had abated and could 
not: be prosecuted by the petitioners; 
and one half of the court-fees may rea- 
sonably:. be refunded’ - after propor- 
tionate deduction at ten, pais a rupee.’ 
It will be seen that even on the above 
decision it was not directed that the 
certificate should say- that the peti- 
tioner was entitled to a refund of 
the whole or any part of the court-fee, 
It- was recognised that--was undoubtedly 
in the. discretion of the ‘Government to 
grant ‘refund or not. I find ‘from the 
stockfile ‘mentioned by’ the office of the 
court that the certificate ‘which’ was 
issued - in a number of cases to the par- 
ties was also very limited in form al- 
ready indicated in C. M: P. No. 3106 of 
1963 and 3940 ‘of 1963- (Mad). For- the 
first time a certificate adding the words 
that the appellant is entitled to refund 
of- the court-fee appears to have been 
ordered ‘only in AIR 1971 Mad 136 and 
C. M. P: No. 1009 of 1970 . (Mad). 
9. For the sake of completeness 

T may. refer to the decision of .Ganesan, 
J. in.Factors (P) Ltd. v. Amalgamated 
Commercial Traders (P) Ltd., (1970) 
83 Mad. LW 109. -There the petitioner 
filed a suit O. S. 4105 of 1965 for re- 
covering a sum of Rs.. 3500 paying 
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court-fee : óf Rs. 263: The. defencant 
contended’ that the suit was not main- 
tainable. The’ petitioner: had “already 


filed'a suit O. S. 301° of 1964: including 
the “claim of Rs. 3,500. Mentioning chat 
fact he withdrew O. S. 4105 of 1965 and 
prayed for refund: of the court-fee of 
Rs... 263. The learned Judge reviewed 
the case law and held that he-was not 
‘entitled to refund or even: the” limited 
‘certificate enabling . the -party ..to- get 
‘refund ‘from 'the Government ex - gratia. 
So far as the actual’ decision of the 
case goes, -no- exception could be taxen. 
But I should not be undérstood as agzee- 
ing with all the observations there in 
particular that after the enactment of 
‘the Court-fees ‘Act of 1955 the, court 
‘thas no inherent power to order refund. 
That will be correct so far as the mis- 
take or inadvertence or act of the 
party is concerned; , outside ‘Sections 66 
to 70 of the Act he carinot ask for re- 
fund. But when hè pays. court-fee in 
excess aS a result of* the wrong order 
of the court, the ‘position is different. 
Section 12 (4) (d) envisagés a case of 
the court of appeal directing, refunc. of 
the excess court-fee paid as a resul of 
‘the wrong order of the lower ccurt. 
` But cases may arise outside Sectior 12 
' (4) (d); for instance, the court, or a 
‘review of its earlier decision, may ‘hold 
that a similar court-fee is sufficient. 
-Justice would require. the court to ozder 
refund in such a-case also. . Such ‘cases 
may be dealt with as they arise. . -. 

1 It also seems to me, with 
great .respect to Ganesan, J., that the 
criticism of the judgment of Venkata- 
subba Rao, J. in” Ramakrishnayya v. 
Seshamma, 68 Mad LJ 369 = (AIR 1935 
Mad 346) is not justified. There the 
reversioner filed a suit attacking some 
alienations made by a Hindu wicow. 
The widow set up a will of her hus- 
band. The reversioner attacked the 
will. He paid court-fee for ‘a declara- 
tion in regard to the will. Subsequent- 
Jy he obtained a surrender of the 
estate from the widow and. with the 
leave of the court converted the suit 
into one for possession, paying a larger 
court-fee for the relief of possession. 
He then applied for a refund of the 
court-fee paid on the relief of declara- 
tion in regard to the will on the ground 
that when the larger court-fee had been 
paid the smaller court-fee was unneces- 
sary. Venkatasubba “Rao, J., repelled 
this prayer and observed that there is 
no force in this contention. As the 
plaint originally stood, the plaintiff 
rightly considered the relief relating to 
the deed as essential. The fact that 
by his having altered the suit and 
claimed a higher relief, the prayer re- 
lating to the will has become since 
unnecessary, can make no difference 
whatsoever. 


Vengammal: v: -Ramachandran (Venkataraman J.) 


.[Prs. 9-12] Mad. 495 


With reference to this, Ganesan, J. 
observes “With great: / respect, to the 
learned Judge, the proper . question 
which should have been posed was whe- 
ther court-fee paid was really payable 
or not under the provisions “of the “Act 


-VII of 1870 on 'the-relief relating to the 


declaration in respect of the will; and 
the question" did not depend: upon the 
opinion of a plaintiff about the’ neces- 
sity of the reliefs in a suit; and if the 
view of: the learned Judge has to pré- 
vail, it would be- open to .a plaintiff to 
give up. a. relief- at a subsequent stage 
as being. unnecessary and to claim re- 
fund on the ground: -that he had mis- 
takenly thought at the time of institu- 
tion of the suit that the relief was es- 
sential.” . It -will be noticed that’ the 
reasoning” of :.Venkatasubba. Rao, J. is 
precisely that it would not be. open to 


‘the plaintiff to give, up’ a relief and 
claim refund: 


WW. In view ‘of the fact that ‘for 
nearly. 20 years a certificate has been 
issued itt cases similar to the present 
but confined. to a statement of thé facts 
without ` any” recommendatiori of expres- 
sion òf opinion that the appellant is 
entitled to a refund of the court-fee, such 
a limited certificate may and should -be 
issued. in this case also; - but, for my 
part, -I think it would not be right. to 
go further and -incorporate any opinion 
or: direction that the. appellants are. en- 
titled -to a refund of court-fee or a. por- 
tion thereof. Once-it is recognised that 
it is entirely -within the discretion of the 
Court (Collector ?) to grant refund or not. 
I think it would not be proper for this 
court to express any opinion on that 
point. But it is unnecessary to pursue 
the matter further because Sri Balakri- 
shnan appearing for the petitioners is 
content with a certificate in the limited 
form in which it was usually issued, 
merely stating that a court-fee of Rs. 
200 was affixed to the appeal memoran- 
dum and that before it was numbered 
the appeal was settled out of court and 
permission was granted to withdraw the 
appeal. There would be no expression 
of opinion whether the petitioners are 
entitled to a refund of the court-fee. 


GOKULAKRISHNAN, J. 12. I 
agree with the order passed by my 
learned brother (Venkataraman, J.) for 
the issue of a certificate in favour of 
the petitioners in this Civil Miscellaneous 
Petition. 


Order accordingly. 





496 Mad. |. [Prs. 1-3] 


AR 1971 MADRAS. 496 (V 58 c 119). 
RAGHAVAN, J. ee 
` Chelliah Thevar (dead) ‘and others, 
Petitioners v, Muthirulappa | Kudumban, 
Respondent, . 
. Civil Revni Peth. No.. “610: i "1969, 
D/- 8-1-1971, against decree of District 
aoe Paramakudi in S.C. S. No. 195 
o ey, A 

Negotiable Fatma Act (1881), 
Section 78 — In a suit: by the- holder 
of a promissory note the defendant’s 
plea of discharge by payment.to a per- 
son other than -the holder cannot be 


accepted. (1907) LR ‘30. Mad 88,-. Rel. 
on. : (Para.:3) 
' Casės Referred: “Chiconclogical ` Paras 


(1907) ILR 30 Mad 88 =.16 Mad LI 
`. 508, Subba’ Narayana Vathiyar V. 

. Ramaswami Iyer `.> 

T, S. Subramanian and M. R. Ven 
es aranan for Petitioners’ K. Parasa- 
ram and S. Rajaram, for, Respondent. 

ORDER :— ‘The: plaintiff.is the peti- 
:tioner. The suit. was on-a promissory 
“note executed on. 6-5-1965 in favour. of 
the plaintiff by the- defendant for: a 
sum of Rs. 400. As the -defendant did 
‘not -pay in spite of demands the suit 
was filed. 
‘ 2. The detine to ‘the suit « - ‘was 
that the suit claim was discharged. by 
payment to the plaintiffs- brother who 
is ‘not’ the promisee. The trial. court 
upheld the defence and::. “dismissed -- the 
suit. The present. revision petition. is 
_ filed against the said order. 


© GO/HO/D251/71/GNB/P, | 


C. Thevar: v. M. Kudumban (Raghavan J.) 


‘are „clearly applicable 


A. IR 


3. The promissory note stands in 
the name of the plaintiff, and the. dis- 
charge by payment made to a person 
who is not.'the holder of the promis- 
sory note, cannot prevent the holder 
of the promissory, note from suing on 
the note for recovery of the amount 
due.. Under: Section 78 of the Negoti- 
able Instruments Act: the promisee- alone 
can. maintain a: suit and no payment 
made ‘to a person who is not the -holder 
can be- -recognised:, On this = question 
there- is a: direct: decision in Subba 
Narayana ‘Vathiyar v.. Ramaswami Iver, 
a ILR 30 Mad 39 to the following 
effec d 


<. "In: our opinion Sections 78 and 8 
Section 
78 provides that subject. to the provi- 
sions: of Section 82 (c) which do not 
apply here ‘payment of the amount 
due on a promissory.note must in order 
to discharge the maker,” be made to the 
holder.’ "These ` “provisions, are’ impera- 
tive and in our. opinion preclude “the 
maker when’ sued on the instrument 
from, pleading. discharge by. payment, to 
any ‘one ‘but: “the holder’.” . 


Following the above decision I ‘hold that 
the plea of discharge -by payment io 
the brother of the payee put forward 
by the-:defendant; cannot be accepted 
in a suit filed by the holder of a pro- 
missory note. .The- order of the. lower 
court is set aside and the suit decreed 
as prayed for. There. will be no. order 
as to costs in this court. 


eae: Petition allowed. 


ore s». ese 
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AIR 1971 MANIPUR I (V 58 C D, 


R. S. BINDRA, J. C. 


Thounaojam Munal Singh, Petitioner v. 
Karam Iboyaima Singh and others, Res- 
pondents. 


Criminal Reference Case No. 23 of 1969; 
D/- 16-4-1970, Made by Addl. S. J., Mani- 
pur, D/- 8-4-1969 


(A) Criminal P, C. (1898), S. 145 (3) — 
Notice — Principles of natural justica — 
Effect of service of notice on person ir. his 
representative capacity. 


When direction in preliminary order is 
for giving notice thereof to certain specifi- 
ed persons, the failure to do so will invali- 
date further proceedings as offending prin- 
ciple of natural ‘justice as no order having 
civil consequences can be made ageinst 
a person without giving him an oppcrtu- 
nity of being heard. Where, however, 
the direction in preliminary order wes to 
issue notice “to both parties” and an ozder 
was served on a person who truly repre- 
sented and acted as representative of the 
party, no objection can be raised either 
by the person on whom the order was 
served or by those whom such person re- 
presented, especially when no prejudice 
is caused. AIR 1925 All 316, Rel. on. 

(Paras 7, 8, 9 and 25) 


(E) Criminal P. C. (1898), S. 43E — 
Revision — Revision filed by stranger to 
proceedings entertained only in ex-ep- 
tional cases. 


Technically a revision petition car. be 
filed even by a person having no connec- 
tion with the case, but it is not the usual 
practice of the High Courts to take accion 
at the instance of such a person unless 
the matter involved is of some special 
importance e. g., where the impugned 
order touches an issue o public import- 
ance, (Para. 10) 


GN/GN/D/238/70/BDB/T 
1971 Manipur/l I G—35 


(C) Criminal P. C. (1898), S..145 (3) — 
Notice — Publication — Mode. 

Where affixing copy of a notice on the 
Jand in dispute is not denied it would be 
legitimate to presume that requirements 
of the law have been duly complied. 
Under S. 114, Illus. (e) also there is pre- 
sumption in favour of judicial and offi- 
cial acts. (Para 11) 

(D) Criminal P. C. (1898), S. 145 (4) — 
Perusal of affidavits and documentary 
evidence. 


Where a magistrate in his order em- 
phatically states that he has carefully con- 
sidered evidence comprising of affidavits 
and documents and discusses them in a 
judicial menner in his order, it cannot be 
contended that there is failure on the 
part of the Magistrate in his duty. There 
cannot be a uniform manner in whi 
such evidence is to be perused, and the 
manner will differ in accordance with 
nature of dispute and the evidence. AIR 
1965 Pat 104, Rel. on. (Para 12) 


(E) Evidence Act (1872), S. 3 — Proved 
— Copies of documents filed — Copies 
compared with originals and copies en- 
dorsed by Court as found correct— Par- 
ties swearing affidavits about execution 
of documents Documents held as 
proved. 1967 Cr. LJ 1243 (Pat); ATR 1966 
Orissa 170, Dist. ` (Paras 13, 13-A, 14) 

(F) Criminal P. C. (1898), S. 145 (4) — 
Possession — Order in an earlier proceed- 
ing that “Delivery of possession be given” 
—Delivery, on facts held was not physi- 
cal but symbolical — Such order did 
not disprove fact of physical possession. 

(Para 17) 


Cases Referred: Chronological Paras 


(1967) 1967 Cri LJ 1243 = 
1965 BLJR 427, Abdul Sayeed 
Khan v. Jagarnath Nonia 13 
(1966) AIR 1966 Orissa 170 (V 53) = 
1966 Cri LJ 935, Raghunath v, 
Purna Chandra 4 


2 Mani. [Prs. 1-4] T. Munal Singh v. K. Iboyaima (Bindra J. Cj 


(1965) AIR 1965 Pat 104 (V 52) = 
1965 (1) Cri LJ 328, Naina Sah v, 


Ramrup Sah 
(1954) ATR 1954 All 24 (V 41) = 
1953 Cri LJ 1892, Parmatma v, 
State 24 
(1925) AIR 1925 AN 316 (V 12) = 
26 Cri LJ 683, Nanhe Mal v, 


12 


Jamil-ur-Rahman 8, 24 
(1924) ATR 1924 Nag 171 (V 11) = 

25 Cri LJ 159, Bhure Khan v. 

Fakira 24 


A. Nilamani Singh, for Petitioner; R. 
K. Manisana Singh and L. Nandakumar 
Singh, (for No. 1) and T. Bhubon Singh 
(for Nos. 2-42), for Respondents. 


ORDER :— This reference under Sec- 
tion 438, Criminal P. C. by Shri P. N. 
Roy, the Additional Sessions Judge, Mani- 
pur, covers two criminal revision cases 
Nos. 1 and 2 of 1969 arising out of two 
proceedings under Section 145, Criminal 
P. C. dealt with by the Sub-divisional 
Magistrate, Bishenpur, in two separate 
orders, each dated 10-12-1968. Practical- 
ly speaking, only two points were urged 
before Shri P. N. Roy, namely. (1) that 
notice of the proceedings had not been 
served on all the parties concerned and 
so the proceedings stood vitiated, and (2) 
that the Sub-divisional Magistrate had 
not perused the written statements, affi- 
davits and documents filed by the con- 
testants and so his conclusion lacked 
validity. The learned Additional Sessions 
Judge recorded the finding, while discuss- 
ing the first point, that the notice of the 
proceedings had actually been not served 
on all the parties concerned and on that 
basis expressed the view that the proceed- 
ings stood vitiated. He found no substance 
in the second objection inasmuch as, it was 
held, the Sub-divisional Magistrate had 
digested all the material on record before 
giving his final orders in the two cases. 
The precise recommendation made by him 
as a consequence of these conclusions was 
that orders in both the proceedings should 
be quashed and the cases remanded to the 
Sub-divisional Magistrate for fresh deci- 
sion after serving notices on all the par- 
ties concerned. 


2. Shri A. Nilamani Singh, represent- 
ing the defeated party, challenged in this 
Court the correctness of the finding of the 
Additional Sessions Judge that the Sub- 
divisional Magistrate had carefully gone 
through all the material on record before 
giving his findings in the two cases. 


3. For proper 
points requiring determination in this re- 
ference it is necessary that the essential 
facts should be outlined. Like the Sub- 
divisional Magistrate, I also propose deal- 
ing with the two cases separately, though 
they raise some common questions of law, 
because questions of fact are not identi- 
eal. I would firstly reproduce the facts 


appreciation of the 


ALR. 


of Criminal Misc..Case No. 54 of 1967. 
On 18th of October 1967 the Wapokpi Co- 
operative Collective Farming Society 
(hereinafter called the registered Society) 
made an application under Section 107, 
Criminal P. C. to the Sub-divisional ` 
Magistrate, Bishenpur, through its chair- 
man K. Iboyaima Singh, against 23 per- 
sons alleging that the latter were out to 
trespass on 32 paris of land forming part 
of Dag No. 10063 of village Wapokpi and 
thereby interfere in their established pos- 
session, and praying that they should be 
bound down for keeping the peace. 

That application was sent by the Magis- 
trate to the Police for enquiry and report. 
On 7-11-1967 an application was made to 
the same Magistrate by Th. Munal Singh, 
the Secretary of Wapokpi Utlou Yanghi 
Loumee Farming Co-operative Society of 
Wapokpi Khunou (hereinafter referred to 
as the unregistered Society) against 13 
persons seeking an ex.parte order under 
Section 144 (2), Criminal P. C. respecting 
100 paris of land including aforemention- 
ed 32 paris. That application was also 
forwarded to the Police for enquiry and 
report. On 14-11-1967 the Police sug- 
gested in their report to the Magistrate 
that action under Section 144, Criminal 
P. C. was indicated in view of the im- 
pending breach of peace between the two 
parties. B , 

The Magistrate, however, reached the 
conclusion on scanning through the avail- 
able material that the situation could be 
met only by an order under Section 1145, 
Criminal P. C. Consequently, he passed 
the preliminary order under Section 145 
(1), Criminal P. C.° on 16-11-1967 and 
issued notices to both the parties direct- 
ing them to submit their written state- 
ments, affidavits and documents in sup- 
port of their respective claims to the pos- 
session of the land measuring 41 paris 
described in the order, 

In addition, with a view to obviate 
threatened breach of peace the Magistrate 
attached the land and directed the Police 
to arrange harvesting of the standing 
crops. In the preliminary order the 
Magistrate described Shri K. Iboyaima 
Singh (Chairman of the registered Society 
representing that Society) as the first 
party, and Th. Modhu Singh (Secretary 
of the unregistered ‘Society representing 
that Society) as the second party. 


4. The second party alleged in its 
written statement dated 30th of August 
1967 that the unregistered Society fs 
comprised of 61 persons, that the land in - 
dispute forms part of village No. 64 B. T., 
bearing. the name Kumbi, that the set of 
61 persons had reclaimed the land about 
10 years ago, that they had built an ear- 
then bund around the land at consider- 
able expense, a- part of which was con- 
tributed by the Government that they had 
also dug a channel to drain out the sur- 
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plus water out of the land, that the mem- 
bers of the registered Society had manag- 
ed to secure an allotment of this land on 
18-11-1966 from the Director of Settle- 
ment, that at their instance the Chief 
Commissioner cancelled that allotmert in 
a revision lodged by them, and that that 
cancellation had been challenged by the 
registered Society by a writ petition’ filed 
in the Court of the Judicial Commissioner, 
(which was then pending). It was aleg- 
ed further that the members of the un- 
registered Society had been continuously 
in possession of the land during the last 
10 years and that it were they who had 
grown the crops in the year 1967, a part 
of which they had harvested before the 
land was attached. As many as 14 docu- 
ments and 10 affidavits were filed in sup- 
port of the allegations made in the written 
statement. . 


5. The first party filed its written 
statement on 24th September, 1968 where- 
fin it was pleaded that the land in dissute 
was khas land forming part of village 
iWapokpi (Kumbi) and that as early as 
the year 1940 K. Iboyaima Singh began 
reclamation thereof and founded a new 
village called Wapokpi Khunou. By the 
year 1960, thirty houses had been built 
in that village. Th. Munal Singh of the 
unregistered Society shifted to the new 
village in the year 1959 from Thovbal. 
Sometime thereafter, Th. Munal Singh 
and one Kh. Daujee, the latter of village 
Ithai Khunou, hit upon the idea of fcrm- 
ing a Society with the ultimate object of 
securing settlement of the khas land 
which had been reclaimed by the resi- 
dents of Wapokpi. 


“These two persons wanted also to bring 
fn the Society some residents of villages 
other than Wapokpi and collected large 
sums of money from them on the promise 
of getting land settled in their favour. 
When the residents of Wapokpi Khtrnou 
got wind of that development, they held 
a meeting on 15-1-1963, presided over by 
Th. Chaoba, when it was decided in the 
presence of the village Chowkidar to 
organise a Society comprising only of the 
genuine residents of Wapokpi Khunou. 
Pursuant to that decision, Modhu Singh 
made an application on 22-1-1963 to the 
Registrar of the Co-operative Society for 
registration of their Society with 36 ver- 
sons as promoters including K. Iboyzima 
Singh as the Chairman. Another prayer 
made in that application was that the 
Society sponsored by Th. Munal Singh 
should not be granted registration. R K. 


Sanahal Singh, an Inspector of the Co-. 


operative Societies, visited the village on 
4th and -5th of November, 1963 to aszer~ 
tain the facts mentioned in the applica- 
tion dated 21-1-1963. He recommerded 
in his report that the Society sponsored 
by Modhu Singh should be registered and 
not the one promoted by Th, Mwnal 
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Singh. Consequently, the first mention- 
ed Society was registered (sometime -in 
1964-65). The members of that Society 
then took steps to construct a bund around 
the area measuring 100 paris besides a 
channel to drain out the surplus water. 
They also raised money for purchasing a 
share of the Co-operative Bank Manipur. 
In course of time, their total member- 
ship swelled to 100 and the total area 
measuring” 100 paris brought within the 
bund was reclaimed. 


In para 15 of the written statement if 
was pleaded that during the recent survey 
the land involved in this case was shown 
in possession of the members of the re- 
gistered Society. It is thereafter, it was 
added, that the registered Society moved 
the Government for settlement of 100 
paris of Jand to them and they succeeded 
fn securing the settlement on 18-11-1966. 


The unregistered Society then chal- 
Tenged the validity of that settlement by 
filing a revision petition in the Court of 
the Chief Commissioner who quashed the 
allotment. it is claimed, quite Illegally on 
15-6-1967. The legality of Chief Com- 
missioner’s order was assailed in a writ 
petition filed by the registered Society in 
the Court of the Judicial Commissioner. 
(That writ petition, I may mention, was 
rejected by the Court sometime in the 
year 1969). In para 21 of the written 
statement it was alleged that though the 
members of the registered Society were 
fin occupation of the land covered by Dag 
No. 10063 and their names were recorded 
as such in the survey documents, but a 
few persons belonging to the unregister- 
ed Society were also entered as in pos- 
session of that land though that entry did 
not correspond with the state of affairs 
at the spot. 


Taking advantage of that wrong entry, 
it was alleged further, the members of 
the unregistered Society in collusion with 
Kh. Mera Singh and W. Luwang Singh, 
who were encroachers over khas land 
situate on the north of the total area of 
100 paris in dispute between the present 
parties, put in concerted efforts to de- 
prive the members of the registered 
Society the fruits of their Jong drawn- 
out labours. (It may be stated here that 
the rest of the 59 paris of land out of a 
total 100 is the subject of the second case 
between the parties). It was asserted that 
the members of the first party had been 
fn possession of the land measuring 41. 
paris as also the adjoining area measur- 
ing 59 paris to the entire exclusion of the 
members of the unregistered Society and 
that it were they who had grown the 
crops which were standing on the land aft 
the time of its attachment pursuant to 
the preliminary order dated 16-11-1967. 


6. The first party relied upon 17 affi- 
davits and as many number of documents 
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to shore up their claim made in the 
written statement. 


7. The first point urged for the peti- 
tioners, the second party before the 
Magistrate, was that though in the head- 
ing of the preliminary order the second 
party was mentioned as comprising 71 
persons besides Th. Munal Singh, that 
order was served only on Th. Munal Singh 
and one Iboton Singh, and that.as a con- 
sequence of the failure on the part of the 
Magistrate to effect service on all con- 
cerned the proceedings stood invalidated. 
. Shri Manisana Singh, appearing for the 
respondents, submitted that since ‘Th. 
Munal Singh had put in the written 
statement on behalf of the unregistered 
Society and not in his individual capa- 
city, non-service of notice on others con- 
stituted at the best an irregularity. cur- 
able under Section 537, Criminal P. C. and 
not an illegality vitiating the proceedings. 

It is undeniable that in the heading of 


the preliminary order the second party- 


is mentioned as Th. Munal Signh, Secre- 
tary of the unregistered society, and 71 
others. It is equally correct that the 
written statement was filed by Th. Munal 
Singh “on behalf of himself and his party” 
as stated in the heading of that docu- 
ment. It is also beyond dispute that ser- 
vice of the notice was effected only on Th. 
Munal Singh and Iboton Singh. This 
Iboton Singh is the Chairman of the un~ 
registered Society while Th. Munal Singh 
is the Secretary thereof. Another im- 
portant fact besides the three just out- 
lined is that in the preliminary order the 
Magistrate described the second party as 
“Thounaojam Munal Singh. Secretary of 
Wapokpi Utlou Yangbi Loumee Farming 
Co-operative Society. (representing the 
. Society hereinafter referred to as the 2nd 
party)”. The first party was described as 
“Karam Iboyaima Singh, Chairman of the 
Wapokpi Co-operative Collective Farming 
Society (representing the Co-operative 
Society hereinafter referred to as the 1st 
party)”. ; : 


By sub-section (1) of Section 145, Cri- 
minal P. C. the Magistrate is enjoin- 
ed, on being satisfied that a dispute like- 
ly to cause breach of the peace exists con- 
cerning any land within the local limits 
of his jurisdiction, to make an order in 
writing, stating the grounds of his being 
so satisfied, and requiring the parties con~ 
cerned in such dispute to attend his 
Court in person or. by pleader. Sub-sec~- 
‘tion (3) of the same section enacts that 
a copy of the order shall be served in the 
manner provided by. the Code for the 
service of a summons upon such person 
or persons as the Magistrate may direct, 
and at least one copy shall be published 
by being affixed to some conspicuous 
place at or near the subject of dispute. 
It will be noticed that in sub-section (1) 
the expression used is “the parties con- 
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cerned in such dispute” while in sub-sec~ 
tion (3) the words to be noted are “upon 
such person or persons as the Magistrate 
may direct”. Service of the order made 
under sub-section (1), according to sub- 
section (3), has to be effected on such 
person or persons as the Magistrate may 
direct. It is with this background of the 
law. that I proceed to discuss the tenabi- 
lity or otherwise of the principal point 
raised on -behalf of the petitioners. To 


.reach correct conclusion, the preliminary 


order made by the Magistrate on 16-11- 
11967 must be carefully examined and 
analysed. . 


I have reproduced above the descrip- 
tion of the two parties given in that 
order. The second party mentioned there~ 
in I may repeat, is Th. Munal Singh, the 
Secretary of the unregistered Society, 
representing the Society. In the penulti- 
mate para of the preliminary order - the 
direction given by the Magistrate was 
that a proceeding under Section 145 Cr. 
P. C. be drawn and a notice thereof issu- 
ed “to both the parties”. Consequently, 
the notice had to be served on the’ two 
parties mentioned in the body of the 
order itself and not in its heading, and 
since indisputably that direction of the 
Magistrate was carried out, service hav- 
lng been effected admittedly on- Th. 
Munal Singh as the Secretary of the un- 
registered Society and on K. Iboyaima 
Singh, the Chairman of the registered 
in the 
matter of service of the notice of the pre- 
liminary order, and so the objection rais- 


„ed on behalf of the petitioners has to be 


negatived. ; 


8. Although there is no provision in 
the Criminal Procedure Code correspond- 
ing to Order 1, Rule 8, Civil Procedure 
Code, yet it does not appear to be beyond 
the power of the Magistrate to direct. in 
the context of a large number of persons 
involved in the dispute or for some such 
other reasons, that notice of the prelimi- 
nary order be served on one or more of 
them in their personal as well as repre- 
sentative capacity. In the case of Nanhe 
Mal v. Jamil-ur-Rahman, AIR 1925 All 
316, Mukerji, J. held that in a dispute 
between two communities the Magistrate 
would be justified in choosing out who 
should be the right persons to represent 
each community and after hearing whom 
he should either permit a community to 
do a certain thing or to prevent it from 
doing it till a Civil Court had. decided 
upon the rights of the parties. 


The dispute in that case between. the 
Hindus and' Mohammedans was in res- 
pect of right to draw water from a well, 
and the Magistrate directed that the 
notice of the order be issued under Sec- 
tion 145(1) Cr. P. C. only to some of 
the Hindus and Mohammedans. The 
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High Court repelled the contention of the 
Hindus that service of notice should Lave 
been effected on all the members of their 
community to give legal’ shape to the 
final order made in the case. I respect- 
fully agree with the observations made 
by Mukerji J. 


In the instant case it will be noted that 
the petitioners never raised any objeczion 
respecting the service of notice during 
the long period the proceedings remained 
pending with the Magistrate. and that 
Th. Munal Singh filed the written state- 
ment and fought the case in a represen- 
tative capacity. He and the Chairman 
Iboton Singh having been served with 
the notice it is legitimate to presume that 
all the persons constituting the unreZis- 
tered Society had learnt about the pro- 
ceedings drawn up under Section 145. 
. This conclusion is reinforced by the act 

that the revision petition in the Couri of 
the Sessions Judge was also filed by Th. 
Munal Singh in his representative capa- 
city and none else joined him. It was 


Th. Munal Singh who had been carrying . 


the entire burden of fighting the battle 
on behalf of his unregistered Society ever 
since he fell out and parted company vith 
the residents of Wapokpi Khunou. There- 
fore, it is too late in the day for Th. 
Munal Singh to cavil at final order made 
in the case on the score that other mem- 
bers of his unregistered Society had not 
been notified of the proceedings, He 
himself having represented the Society in 
the case, it does not now befit him that 
he lacked that status. 


9. I may mention in passing that 
there is divergence of judicial opinion in 
India on the point whether non-comoli- 
ance with the provisions of sub-section 
(3) of Section 145 invalidates the proceed- 
ings or constitutes only an irregularity 
curable by Section 537 of the Code. In 
this respect I invite attention to Notes 15 
and 28 under Section 145 of Chitaley’s 
Commentaries on the Code of Criminal 
Procedure, 6th Edition. I do not propose 
discussing the merits of the two views 
because the fate of the case in hand zan 
be decided without: giving a finding on 
that point. However. I venture to state 
that if direction is given in the prelimi- 


nary order for giving notice thereof to 
certain specified persons the failure to 
do so must prima facie invalidate the 


proceedings because it would offend the 
principle of natural justice that no order 
having civil consequences can be made 
against a person without giving him an 
opportunity of being heard in the mater. 


10. Reverting to the present case. I 
may emphasise that the objection about 
non-service of the notice on other mem- 
bers of the unregistered Society has b2en 
adopted by one who admittedly had 
been served with that notice. Thovgh, 


‘the Magistrate having failed 
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speaking technically, a revision petition 
may be filed even by a person having no 
connection with the case but it is not 
usual practice of the High Courts to take 
action at the instance of such a person 
unless the matter involved is of some 
special importance, e.g.. where the im- 
pugned order touches an issue of public 
importance. However, such is not the 
situation in the present dispute. It is a 
dispute between a number of private per- 
sons relating to a piece of Jand in which 
the public as such has not much of inte- 
rest. Hence, it is not open to-Th. Munal 
Singh to canvass for annulment of the 
final order on the basis that other mem- 
bers of his unregistered Society had not 
been served with the notice. If those per- 
sons, or any one of them, had genuine 
grievance against that order, they or he 
could have challenged the same by filing 
a revision petition or in any other man- 
ner legally permissible. 

11. Shri Nilamani Singh, representing 
the petitioners, raised another legal point 
on the basis of sub-section (3) of Section 
145. That sub-section requires that at 
least one copy of the order shall be pub- 
lished by being affixed to some conspi- 
cuous place at or near the subject of 
dispute, It was contended by Shri Nila- 
mani Singh that it was for the respon- 
‘dents to establish that the copy of the 
notice had been affixed to some conspi- 
cuous place at or near the land in dis- 
pute and that since’ there was no data on 
the present record to show that a copy 
was affixed on such conspicuous place, 
the final order could not stand and so 
must be quashed, 


' In my opinion argument lacks even 
semblance of plausibility. Firstly, this 
point does not appear to have been urged 
before the learned Sessions Judge. Se- 
condly, since it is not denied that a copy 
was affixed on the land in dispute it 
would be legitimate to presume that the 


- requirements of the law had been com- 


plied with by the Police who carried out} . 
the writ issued by the Magistrate. Re- 
ference in this connection is invited to 
illustration (e) to Section 114 of Evidence 
Act which states that the court may pre- 
sume that judicial and officials acts have 
been regularly performed. In the report 
made by the Police, after compliance 
with the direction issued to them, it was 
stated that a copy of the order had been 
affixed to the land in dispute in the pre- 
sence of the parties and that its contents 
had been read in their presence and with- 
in their hearing. Actually, the attach- 
ment of the land was also effected in the 
presence of the parties, Hence, I repel 
the point raised by Shri Nilamani Singh. 


12. This takes me to the second ques- 
tion debated in the Court, namely, that 
to peruse 
the written statements filed by the parties 
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and the affidavits and documents relied 
upon by them -the entire proceedings 
have to be quashed. A large number of 
authorities was cited in support of the 
proposition that the failure of the Magis- 
trate to consider the affidavits and docu- 
ments would make his order illegal. This 
proposition in its abstract form was not 
contested by the opposite counsel whose 
main plank in refutation of the contention 
was that the Magistrate had actually con- 
sidered the affidavits as well as the docu- 


ments relied upon by the two parties in - 


support of their claim of possession over 
the land in dispute. The learned Addi- 
tional Sessions Judge did not agree with 
the petitioner’s counsel that the Magis- 
trate had not perused the affidavits in 
the manner required by law. ïn his 
opinion the Magistrate had “perused the 
affidavits, discussed evidence and has. pro- 
perly appreciated it”. He invited pointed 
reference to the case of .Naina Sah v. 
Ramrup, AIR 1965 Pat 104, where it was 
held that the manner of the examination 
of the affidavits by a Magistrate cannot 
be uniform, that it will vary in each case 
according to the nature of the dispute 
between the parties and the contents of 
the affidavits, that in vast majority of the 
cases the affidavits filed by the parties are 
of stereotyped nature giving rise to diffi- 
culties in judging properly the truth or 
otherwise of the assertions contained 
therein, and that in consequence the 
Courts have to consider the affidavits in 
the light of the other evidence, if any, 
on the record. In para 9 of the Magis- 
trate’s order it is emphatically stated that 
he had carefully considered parties’ evi- 
dence comprising a large number of affi- 
davits and documents. Thereafter, the 
Magistrate proceeded to discuss firstly 
the affidavits and documents relied upon 
by the respondents herein and thereafter 
of the petitioners in a really serious and 
judicial manner. Towards the close of 
para 12 of the order. he happened to re- 
cord the finding that the evidence,, both 
documentary and oral (by the word oral 
he obviously meant the evidence in the 
shape of affidavits), weighed heavily in 
favour of the ist party, namely, the res- 
pondents herein, on the point of posses- 
sion on the date of preliminary order 
was passed. He concluded with the ob- 
servation that the actual physical posses- 
sion of the disputed land was definitely 
with the first party. In view of the ela- 
borate discussion done by the Magistrate 
of the entire material placed before him 
by the parties, I cannot accept the con- 
tention of Shri Nilamani Singh to the 
contrary. 


13. The next point urged by Shri Nila- 
mani Singh was that the Magistrate had 
taken into consideration certain docu- 
ments filed by the first party which were 
clearly inadmissible in evidence for the 
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reason that they had not been proved. 
On that premise he made the submission 
that the impugned order must be serap- 
ped. In the category of inadmissible 
evidence, he listed the documents Exts. 
P/L to P/10 and P/12. Ext. P/L isa copy 
of the resolution passed by the residents 
of village Wapokpi Khunou on 15-1-1963. 
while Exts. P/5 to P/10 are copies of. 
other resolutions passed from time to 
time by the promoters of the registered 
Society. 


During the course of proceedings be- 
fore the Magistrate, the original resolu- 
tions were produced before him and he! - 
happened to make a note on each of those 
documents that they had been compared 
with the original and found correct. In 
addition, we have the affidavits of a large 
number of persons including K. Iboyaima 
Singh that all these resolutions had been, 
duly passed in their presence. In face of 
this data I cannot accept the submission 
of Shri Nilamani Singh that the docu- 
ments Exts. P/1 and P/5 to P/10 had not 
been properly proved. Exts. P/3 and P/4' 
are copies of the enquiry reports made by. 
R. K. Sanahal Singh. an Inspector of Co- 
operative Societies, on the basis of his 
personal enquiries held in village Wa- 
pokpi Khunou. on 4th and 5th of Novem- 
ber 1963. On the authority of Abdul 
Sayeed v. Jagarnath, 1967 Cri LJ 1243 
(Pat) it was urged by Shri Nilamani 
Singh that these two reports had not 
been properly proved. 


Here again I regret my inability fo 
agree with Shri Nilamani Singh. In that 
case the Magistrate happened to take 
into consideration two reports of the 
Police and another report made by one 
Anchal Adhikari though the same had 
not been relied upon by the parties nor 
was there any affidavit in proof thereof. 
However, in our case the two reports 
were relied upon by the first party, the 
documents Exts. P/3 and P/4 are certified 
copies of the original reports, and in addi- 
tion there are a number of affidavits to 
the effect that Inspector Sanahal Singh 
had visited the village on 4th and 5th of 
November 1963 and after holding the 
enquiries had made the reports. It is also 
in the affidavits of the first party that the 
registration of their Society was effected 
and that of one sponsored by Th. Munal 
Singh was rejected on the footing of the 
reports made by Sanahal Singh. Conse- 
quently, the authority relied upon is 
clearly distinguishable on facts and so I 
repel the argument raised on the strength 
of it. 


13A. Ext. P/2 ïs a certified copy of ani 
application dated 21-2-1963 made by L. 
Modhu Singh, Secretary of the registered 
Society, to the Registrar of the Co-ope- 
rative Societies, Manipur. There is the 
affidavit of that Modhu Singh affirming 
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that he had made that application. There- 
fore, the document was properly prcved 
and so the Magistrate could have taken 
it into consideration. 


14. The document Ext. P/12 contains 
a list of persons who according to the 
petitioners were encroachers on the land 
now in dispute. In paras 16 and iT of 
his written pies ea supported by his 
own affidavit, K. Iboyaima Singh asserted 
that this list had been attached by. the 
petitioners to the revision petition file by 
them before the hief Commissicner 
. against the order dated 18-11-1966 by 
which 224.37 acres of land were setzled 
with the first party. The first party 
wanted to establish that a large num- 
ber of persons entered in that list were 
not eligible for getting settlement of the 
land in dispute. Shri Nilamani Singh 
urged that the authenticity of this list had 
not been proved. If this list was not 
authentic, it was open to Th. Munal 
Singh to seek the permission of the Court 
for controverting the same by putting in 
a counter-affidavit. This was never dene. 

The authenticity of that list is proved 
by the affidavits sworn by K. Iboya’ma 
Singh and L. Modhu Singh, respectively 
the Chairman and the Secretary of the 
registered Society. I think these -wo 
affidavits constitute enough of evidence to 
prove the ‘authenticity of the document 
specially when no attempt was made by 
Th. Munal Singh to challenge either those 
affidavits or the list before the Mazis- 
trates. All that was held in Raghurath 
-v. Purna Chandra, ATR 1966 Orissa _70,. 
an authority relied upon by Shri Nila- 
mani Singh to support the point under 
discussion, was that private documents 
can be marked only on proof of execution 
unless they are otherwise admitted and 
that if the documents are not marked as 
exhibits, they cannot be used as legal 
evidence, These observations are urex- 
ceptionable but they do not help the 
point canvassed by Shri Nilamani Sirgh. 
The document was duly exhibited and. its 
authenticity was established by the ff- 
davits sworn by K. Iboyaima Singh and 
L. Modhu Singh. 


15. Another point raised by Shri NJa- 
mani Singh was that the learned Sab- 
Divisional Magistrate had not given = 
weight to the admissions made by K. Ibo- 
yaima Singh in the complaint which he 
lodged with that Magistrate on 14-3-1367 
(copy Ext. D/7). True, that according to 
recitals in the document the persons m2n- 
tioned as respondents therein and who are 
members of the unregistered Society had 
forcibly entered into possession of the 
land on 11-3-1967. However, the dozu- 
ment relates to an occurrence of 11-3- 
1967 on which date the lands in Maniour 
lie vacant. The sowing starts in June 
after the monsoons have broken. ‘The 
Sub-Divisional Magistrate was not en- 
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cerned, I may emphasise. with the posses- 
sion over the land in-March 1967. The 
crucial date for him was 16-11-1967 when 
he passed the preliminary order. It is 
not improbable that just as the party of 
Th. Munal Singh had entered upon the 
land on 11-3-1967 when it was lying 
vacant, the party of K. Iboyaima Singh 
stole march over them when the time 
came for sowing the paddy crops in June 
or July 1967. We have the unequivocal! 
finding of the Sub-Divisional Magistrate 
that it was the party of K. Iboyaima 
Singh who were in occupation of the land 
on 16-11-1867. I cannot dismiss that 
finding only on the footing that in Ext 
D/7 it was admitted by K. Iboyaima Singh 


- that on the morning of 11-3-1967 the 


other party had forcibly entered upon the 
land. The members constituting the re- 
gistered Society are residents of Wapokp? 
Khunou where the land is situate and so 
they could go conveniently to that land 
any time and assume possession over ft. 
It is not the case of the present petition- 
ers that his men remained present over 
the land all the 24 hours after the occur- 
rence dated 11-3-1957. 


16. Shri Nilamani Singh also founded 
some argument on the strength of entries 
in the Dag Chitha Ext. P/11 pertaining to 
Dag No. 10063. According to those en- 
tries the land covered by Dag No. 10063 
was in possession of Wapokpi Co-opera- 
tive Collective Farming Society and 50 


-others including Th. Munal Singh and 


some persons now constituting his un- 
registered Society in the year 1961. If 
was the contention of Shri Nilamani Singh 
that if Th. Munal Singh and some of his 
associates were in occupation of the land 
in the year 1961, the Magistrate should 
have presumed that they continued in 
possession until the date of the prelimi- 
nary order. That argument is self-de- 
feating. 


If Th. Munal Singh and his associates 
could be presumed to have continued in 
possession from the year 1961 until 16-11- 
1967, the members of the registered So- 
ciety could also legitimately claim an 
identical presumption in their favour for 
they were elso recorded as in possession 
in 1961. However, it was the clear-cut 
case of both the parties that’ no person 
belonging to the other party was in pos- 
session of the land on 16-11-1967. There- 
fore, nothing turns on the basis of entries 
in Ext. P/11. We have the definite asser- 
tion of K. Iboyaima Singh that disputes 
cropped up between the two parties some- 
time in the year 1962. It was on 15-1- 


1963, vide Ext. P/i, that the residents of ° 


Wapokpi Khunou passed a resolution for 
organising a Co-operative Society com- 
prising only of the genuine inhabitants of 
that village. Therefore, it looks obvious 
that by that date the leaders of the two 
groups, namely. K. Iboyaima Singh and 
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Th. Munal Singh, had parted company. 
Hence, the entries in the Dag Chitha for 
the year 1961 had no probative value for 
the state of affairs on 16-11-1967. 


17. Shri Nilamani Singh also relied 
heavily on the recitals in Ext. D/8, a copy 
of the allotment order dated 18-11-1966 
` by which 224.57 acres of land were settl- 

ed with the registered Society. It is 
. mentioned in that document that . “deli- 
very of possession will be made by the 
Asst. Survey & Settlement Officer, Moi- 
rang camp, on production of receipt for 
depositing premium”. The precise argu- 
ment raised was that if the members of 
the registered Society were in possession 
of the land on 18-11-1966, there could 
have been no occasion for the Director 
of Settlement to mention in the order 
that the delivery of possession shall take 
place on the production of receipt show- 
ing the deposit of premium. The learned 
Magistrate took note of this objection on 
behalf of the second party, the petition- 
ers in this Court, and dismissed the same 


- twith the observation that the delivery of 


possession contemplated in the allotment 
order was symbolic and not physical deli- 
very. The Magistrate observed further 
that it is common knowledge that the 
settlement of Government land, in which 
category the Jand in dispute fell on 18-11- 
1966. is normally made in favour of the 
person or persons who are already in 
occupation thereof. It was not denied 
by Shri Nilamani Singh that preference 
is given in Manipur in the matter of 
settlement of khas land to the persons 
who have effected encroachment on 
such land. Therefore, the view taken by 
the learned Magistrate appears to be quite 
reasonable and ‘I can find no fault with 
it. Hence. I find no merit in the argu- 
ment raised. 


18. The last point urged by Shri Nila- 


mani Singh was that the affidavits of some 


neighbours of the land in dispute pro- 
duced by Th. Munal Singh had been re- 
jected not on any rational basis but with 
the untenable observation that those affi- 
davits were counter-balanced by affidavits 
relied upon by K. Tboyaima Singh of 
some persons holding land in the neigh- 
bourhood. The rejection by the Magis- 
trate of the affidavits of the neighbours 
for the reason stated, I admit, is not very 
scientific. But on that account alone I 
cannot agree that the impugned order 
suffers from any infirmity. It was . the 
case of K. Ibdyaima Singh right from the 
start that Th. Munal Singh had entered 
into conspiracy with the encroachers on 
the north of the land in dispute to de~ 
prive them (Iboyaima Singh and his 
associates) of the possession of the land 
in dispute over which they had sunk 
‚money and sweated to reclaim it. Hence, 
it is not surprising ‘that the affidavits of 
- persons occupying the land on the north 


Singh and 14 others, 
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of the land in dispute were dismissed as 


` unreliable, 


19. After going through the massive 
record of the Magistrate's file comprising 
about 250 pages the impression left on 
my mind is that Th. Munal Singh tried 
to build his case on spurious and faked 
material. In his Court statement dated 
16-9-1968, copy Ext. P/16, Th. Munal 
Singh deposed that the channel between 
the lands in dispute in this case and the 
other case they started to construct in the 
year 1962 that they secured some finan- 
cial help from the Government in that 
connection, and that there was a docu-~ 
ment to prove the latter fact. However, 
in his affidavit dated. 19th July 1968 he 
made no mention of the fact that any 
Government aid had been secured for 
digging the channel. Instead, he affirm- 
ed that financial assistance had been 
granted to him for building an earthen 
bund around the land in dispute and he 
placed reliance upon documents marked 
Exts. D/2 and D/3 in support of that as- 
sertion. It is not possible .to reconcile 
the two statements made by the same 
person on solemn affirmation on two dif- 
ferent dates. 


In one statement he affirmed that the 
financial aid was secured for digging the 
channel and in the other his stand was 
that Government gave him some money. 
for constructing the bund. Further, the 
documents Exts. D/2 and D/3 do not esta~ 
blish that any monetary aid had been 
given to Th. Munal Singh for construc- 
tion of the bund around the land in dis-" 
pute which admittedly is situate in village 
Wapokpi Khunou. The document Ext. 
D/3. which is dated 14-2-1968, shows that 
some money had been agreed to be paid 
by the President of India to Shri W. 
Samungou Singh, Pradhan of Gram Pan- 


‘chayat, for execution of some excavation 


work. However, the certificate Ext. D/2 
reveals that the money. had been given by 


the President of India for construction of 


a kacha bund in village Ithai. 


Further, we are concerned with the 
lands in village Wapokpi Khunou and the 
bund around that land while Ext. D/2 re- 
lates to a bund in the adjoining village 
Ithai. I regret that Th. Munal Singh 


` should: have relied upon documents Exts. 


D/2 .and D/3 to establish his contention” 
that it was he who had constructed the 
bund around the land in dispute with 


some financial aid received from the 
Government. 
- 20. Ext. D/14 is a copy of the order 


dated 1-4-1967 passed by the Sub-Divi- 
sional Magistrate, Bishenpur, in proceed- 
ings under Section.107, Cr. P. C. initiated 
by K. Iboyaima Singh against Th. Munal 
The Magistrate re- 
ferred the matter- for an enquiry and re- 
port to the Police before summoning Th, 
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Munal Singh and others. The Police ~e- 
ported that the possession over the land 
in dispute was with K. Iboyaima Sinzh. 
This document obviously helps K. Ibo- 
yaima Singh and goes against Tn. Munal 
Singh. I cannot comprehend what obj2ct 
Th. Munal Singh had in view when he 
produced this document before the Magis- 
trate. 


21. The conclusions listed above leave 
no room for doubt on the point that ~he 
Sub-Divisional Magistrate had correctly 
reached the finding that it was the re- 
gistered Society which was in otcunaton 
of the land on 16-11-1967. I am also 
satisfied that the final order made by Him 
does not suffer from any legal infirmity. 
Hence, I decline the reference made py 
the Additiona] Sessions Judge respecting 
the revision petition No. 2 of 1969 aris-ng 
out of the Criminal Misc. Case No. 54 of 
1967. 

22. I now take up the consideration of 
the recommendation made by Shri r. N. 
Roy in reference to Criminal Misc. Case 
No. 15 of 1968. The stand of the twu 
parties relevant to this case, as revea.ed 
by their written statements, was com- 
pletely identical with that adopted res- 
pecting 41 paris of land involved in he 
other case. Hence I need not burden tais 
judgment by reproducing the facts even 
briefly. Suffice to say that in this cese, 
as in the other, it was K. Iboyaima Sirgh 
who moved the Sub-Divisional Magistrate 
on 14-5-1968 by an application under 
Section 107, Cr. P. C. complaining int2r- 
ference on the part ‘of Th. Munal Sirgh 
and his party in his possession over 59 
paris of land. An incident dated 11-5- 
1968 was narrated in the application end 
the prayer made was that respondents of 
the application should be bound down “or 
keeping the peace. 

That application was followed, again as 
in the first case, by another moved by Th. 
Munal Singh on 25-5-1968 for taking 
action against 20 persons under Sect:on 
144 Cr. P. C. Both the applications were 
referred by the Magistrate to the Police 
for enquiry and report. The Police sub- 
mitted their report on 29-5-1968 stating 
that K. Iboyaima Singh and his party 
men were in possession of the land. The 
Magistrate passed the preliminary order 
under Section 145(1), Cr. P.C. on 38th 
May 1968. He also directed the attach- 
ment of the land involved in the dispvte. 
Unlike in the first case, here the Magis- 
trate did not specify in the preliminery 
order the parties on whom the notice of 
the order was to be served though in 
the heading of the order 42 persons -n- 
cluding Th. Munal Singh were descriked 
as the first party and K. Iboyaima Sirgh 
as constituting the second party. 

The Police made a report dated 7-6- 
1968 to the Magistrate that the land Fad 
been attached and that a copy of ihe 
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notice had been affixed at a conspicuous 
place of the land in dispute. Another 
fact mentioned in that report was that 
copies of the order were furnished to the 
parties concerned and their signatures 
taken. However despite that insertion 
in the report, parties’ counsel were agreed 
in this Court that out of 42 persons com- 
prising the first party notice had been 
served only on five including K. Iboyaima 
Singh. The point which therefore arises 
for determination is whether on account 
of non-service of notice on the remaining 
37 persons of the first party the proceed- 
ings stand vitiated. I think that that 
result cannot ensue in the context of the 
circumstances that I am going to narrate. 


23. It is as clear as pikestaff that the 
battle for securing possession over and 
settlement of the land has been fought by 
the interested persons on party lines, one 
party headed by Th. Munal Singh and the 
other by K. Iboyaima Singh. Again, the 
parties are agreed that possession over 
the land had been exercised by one party 
orthe other in their capacity as members 
of a Society and not on individual basis. 
On 7-6-1968 land measuring 59 paris was 
attached by the Police pursuant to the 
direction issued in the preliminary order 
dated 30-5-1968 and that attachment was 
effected in the manner required by law. 
A copy of the order issued by the Magis- 
trate was also affixed on some conspicuous 
place of the attached land. 


The written statement filed on behalf 
of the first party on 8th of November 
1968 was signed by Munal Singh, Khamba 
Singh and Kulachandra Singh, and it was 
thumb marked by W. Iboton Singh. Down 
below those signatures the writing made 
was: “Ist party — on behalf of them- 
selves and other persons of the party.” In 
the affidavit filed by Th. Munal Singh 
on the same date he happened to affirm 
in the first para: “That I and my men 


numbering more or less 60 persons includ- 
ing some of those now arrayed as lst 
Party in the present case formed them- 
selves into a Co-operative Society—”. The 
underlined words indicate plainly that it 
was Th. Munal Singh who was the un- 
challenged leader of the first party. Be- 
sides the four signatories of the written 
statement, another two persons out of 42 
happened to swear affidavits on behalf 
of the first party, and another four sub- 
mitted some petition before the Sub-Divi- 
sional Magistrate in the present case. 


The case remained pending before the 
Sub-Divisional Magistrate for about 6 1/2 
months, the preliminary order having 
been passed on 30th of May 1968 and the 
final order having been made on 10th 
December 1968 by the Police, neither of 
the two.parties could have ploughed that 
land or raised the crops thereon. All 
these facts when considered cumulatively 
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in the background provided by a-long 
drawn out conflict, dating back to Janu- 
ary 1963, between the two parties to se- 
cure settlement of the land in dispute, 
leave no scope for doubt that persons be- 
longing to the party of Th. Munal Singh 
had full knowledge of the proceedings 
before the Magistrate. It may appropri- 
ately be added that the Society sponsored 
by Th. Munal Singh has not yet been 
registered and as such it may be safely 
presumed that the expense involved on 
the litigation must have been raised by 
subscription, contributed by the mem- 
bers of Munal Singh’s party, and so none 
of them could be oblivious that their dis- 
pute with the party of K. Iboyaima Singh 
had gone to the Court. 


24. There is conflict of judicial opinion 
în India, as stated earlier, on what are the 
consequences of non-compliance with the 
provisions of sub-section (3) of Section 
145. According to one view, these pro- 
visions are of mandatory nature and on 
failure to comply therewith the proceed- 
ings are without jurisdiction and the final 
order made invalid. The contrary view is 
that the non-compliance does not affect 
the jurisdiction of the Magistrate and it 
is at the best an irresularity which may 
invalidate the proceedings where the par- 
ties are prejudiced by reason of such irre- 
gularity. I do not propose to discuss the 
merits of the two views for I think that 
the present case can be disposed of, like 
the first one, on the basis of its peculiar 
features without giving any finding on 
which of the two views is more rational 
It was held in the case of Parmatma v. 
State, AIR 1954 All 24, that non-service 
of notice of the proceedings started under 
Section 145 on two out of the four bro- 
thers, who are presumably joint, though 
irrecular will not vitiate the proceedings 
as the non-served brothers had been 
effectively represented by the other two 
before the Magistrate. The Judicial Com- 
missioner’s Court, Nagpur, held in the 
ease of Bhure Khan v. Fakira, AIR 1924 
Nasz 171, that where the parties concern- 
ed had full knowledge of the proceedings 
from start to finish, an omission to serve 
notice on them and to affix a copy of the 
Court’s order as required by sub-section 
(3) is an irregularity curable ry Section 
587 of the Code. It was held by the 
Allahabad High Court in the case of 
Wanhe Mal, AIR 1925 AIl 316 (supra) that 
though there is no provision in the Cri- 
minal Procedure Code corresponding to 
Rule 8 of Grder I of the Civil Procedure 
Code, still the Magistrate would be justi- 
fied in choosing in a case of dispute be- 
tween two communities who out of them 
shall act as their representatives. In the 
present case, as shown above, four per- 
sons including Iboyaima Singh filed the 
written statement in a representative 
capacity, and in view of the facts mar- 
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shalled above I have no misgivings thaé 
those four persons had fought the case in 
a representative capacity with the con- 
sent and knowledge of the others whom 
they professed to represent. It is not a 
mere coincidence that the Revision Peti- 
tion No. 1 of 1969 in the Court of the 
Sessions Judge was filed only by ‘Th. 
Munal Singh in his capacity as "lst 
party”. It is correct that the rest of the 
41 persons constituting the first party 
were cited as respondents Nos. 2 to 42 in 
that revision petition but that circum- 
stance is not of much consequence. 


That course was obviously adopted fto 
forestall any technical objection on bs- 
half of K. Iboyaima Singh and his party 
inasmuch as those persons had been men- 
tioned by names in the preliminary order 
as constituting the first party along with 
Th. Munal Singh. If any of those 41 per- 
sons had individually felt aggrieved with 
the proceedings before the Sub-Divisional 
Magistrate and was further of the. opinion 
that his interest would not be fully safe- 
guarded by Th. Munal Singh, he would 
bave rushed to the Court of Session with 
a revision petition. 


Therefore, this Court cannot attach any. 
importance to the fact that a few of them 
subsequently presented an application 
before the Sessions Judge stating that 
they had been prejudiced by non-service 
of notice on them. That application Ep 
pears to have clearly been procured by. 
Th. Munal Singh to help him score against 
the party of K. Iboyaima Singh in the 
Court of Session. People sitting on the 
fence until adverse order is passed can- 
not be heard subsequently to complain 
about it, and this is especially so when 
they do not challenge that order, as here, 
by taking recourse to the legal remedy. 
provided for the purpose. 


25. As a result of the above discussion 
I hold that Th. Munal Singh and three 
others had fought the case in a represen- 
tative capacity, that in consequence no 
prejudice in the eye of Jaw had been caus- 
ed to any member belonging to the party 
of Th. Munal Singh, and that they are 
bound by that order unless, of course, 
it is set aside on some ground other than 
non-service of notice on them. 


26. All other points raised by Shri 
Nilamani Singh respecting this reference 
were identical with those raised in con- 
nection with the other reference, and 
since I have exhaustively dealt with them 
above, I see no necessity of repeating 
what I. have said there. However, I am 
tempted to refer. to the affidavit filed by 
Shri Moirangthem Munal Singh, the 
Pradhan of. Kumbi Gram Panchayat, 
‘which was filed on behalf of K. Iboyaima 
Singh. The witness affirmed that Kumbi 
Gram Panchayat comprises a number of 
villages including Ithai, Kumbi and Wa- 
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pokpi Khunou, that both the parties 
the case are known to him, and that æ 
has knowledge about the nature of tæ 
dispute between them. He swore fur- 
ther that it was K. Iboyaima Singh wo 
reclaimed the entire area comprising 
about one hundred paris and that ths 
area has been in possession of K. Ikc- 
yaima Singh and his party members ‘cr 
a long time. In para 6 of the affidavt 
the witness said in reference to the Lst 
of 61 members of the proposed Society 
sponsored by Th. Munal Singh that thcse 
entered at Serial Nos. 37 and 41 had died 
about five years ago, that those mentior- 
ed at Serial Nos. 36, 40, 48, 53, 56 and £9 
are minors below the age of 13 and és 
such not ‘in a position to do cultivatica, 
and that those entered at Serial Nos. 4, 
7, 8, 34 and 61 are active members of tre 
Society of K. Iboyaima Singh. He stat=d 
further that persons entered at Serial Nos. 
2, 3, 5, 6, 9, 17 to 20, 23, 43, 44, 51; 52, oH 
and 57 are adult residents of Wapolpi 
Khunou, Kumbi and Ithai Khunou, whie 
the rest are not residents of either cf 
those villages or any villages close to 
them. He said in the next para 7 of tæ 
affidavit that persons entered at Ser-el 
Nos. 2, 3, 5, 6, 9, 17 to 20, 23, 43, 44, EL; 
52, 54 and 57 never possessed or reclaim=4 
any part of the land in dispute, nor cor- 
structed any bund around that land. in 
the last para 9 of the affidavit he affir- 
ed that none out of 61 members of tæ 
first party (headed by Th. Munal Singt) 
excepting those who happen to be mex- 
bers of the second party (led by K. Im- 
yaima Singh) cultivates or possesses tae 
land in dispute. Shri M. Munal Singh, 
the deponent, is not proved to be a par- 
san witness. In view of his unique poz- 
tion in the locality as a Pradhan of tæ 
Panchayat, his affidavit has to be tak=a 
at face value. Therefore, K. Iboyaima 
Singh has successfully established thet 
it was he and his party who were in pcs 
session of the land on the date of the pœ- 
liminary order, 


27. As a result of the conclusions me~ 
corded above, I decline the reference in 
connection with both the cases with tœ 
consequence that the final order made by 
the Sub-Divisional Magistrate will hdd 
good in each case, - . f 
Reference rejected. 
Ry 
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Criminal P. C. (1898), Section 145 — 
Orders under, are not orders in rem -— Fresh 
proceeding under Section 145 in respect of 
certain land while previous order qua that 
property still in force — Fresh proceeding is 
permissible when parties are not same — AIR 
1929 Pat 505, Not followed; AIR 1946 Pat 
830 & (1903) ILR 80 Cal 155 (FB), Follow- 
ed; AIR 1924 Lah 411, Distinguished. : 

i ` (Paras 4, 6) 
Cases Referred: Chronological Paras 
(1946) AIR 1946 Pat 330 (V 83) = 

47 Cri LJ 828, Bindhyachal v. 

Madho Singh 4 
(1929) AIR 1929 Pat 505 (V 16) = 

80 Cri LJ 840, Jainath Pati v. 

Ramlakhan Prasad 8 
(1924) AIR 1924 Lah 411 (V 11) = 

94 Cri LJ 461, Bahawala v. Duni 


__ Chand 

(1903) ILR 80 Cal 155 = 6 Cal WN 
787 (FB), Krishna Kamini v. Abdul 
Jubbar 4 
J. B. Paul, for Petitioners; L. Shyamkishor 

Singh, for Respondents. . 


ORDER :—The short question that arises 
for determination in this revision petition is 
whether the Magistrate has power to institute 
fresh proceedings under Section 145, Crimi- 
nal Procedure Code, respecting immovable 
property while a previous order qua that pro- 
perty under the said provision is still in force, 

2. The petitioners had secured a favour- 
able order on 12th August, 1964, respecting 
a piece of Jand in a proceeding under Sec- 
tion 145, Criminal Procedure Code against 
one E. Coumopel Singh. Subsequently, they 
moved an application on 27-11-1967 before 
the Sub-Divisional Magistrate complaining 
that the present respondents, R. K. Sanajaoba 
Singh, Leipaklotpi Devi and Toleima Devi, 
were out to disturb their possession over that 
land, and. praying that proceedings under Sec- 
tion 107, Criminal Procedure Code be initiat- 
ed against them. The three respondents also 
moved an application on the same date 
against the present petitioners making an 
identical prayer on the allegations that they 
were in possession of the land and the peti- 
tioners were out to disturb their possession. 

The Sub-Divisional Magistrate sent the two 
applications to the Police for enquiry and re- 
port, and the police recommended on 14-11- 
1967 action under Section 145, Criminal Pro- 
cedure Code. Consequently, the Sub-divi- 
sional Magistrate drew up proceedings under 
that provision of the law by his order dated 
11-12-1967. The petitioners felt aggrieved 
with that order and so went in revision to 
the District Magistrate, Manipur, who reject- 
ed that revision by his order dated 6th May, 
1968. In the instant revision petition vali- 
dity of the orders made by the Sub-divi- 
sional Magistrate and the District Magistrate 
is assailed. 

-8. It was not denied by Shri J. B. Paul, 
reereeerune the petitioners, that there is con- 
flict of authority on the point whether pro- 
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ceedings under Section 145, Criminal Proce- 
dure Code respecting the subject of dispute 
can be started for the second time while the 
previous. order made under that section is sti 
in force. However, he canvassed that the 
more sounder view to take is that the pro- 
ceedings for the second time cannot be set 
afoot even though the parties to the dispute 
for the second time are different. In support 
of that contention he cited the decisions in 
Bahawala v. Duni Chand, 24 Cri LJ 461 = 
(AIR 1924 Lah 411) and Jainath Pati v. Ram- 
Jakhan Prasad, 30 Cri LJ 840 = (AIR 1929 
Pat 505). The first case is of the Lahore High 
Court. A perusal of the report reveals that 
the point which arose for determination before 
the High Court was altogether different. 
There the Magistrate had directed in his final 
order that the complainant, in whose favour 
the order was made, should be restored into 
possession of the property in dispute. ` The 
contention of the opposite party was that in 
terms of Section 145, as it stood then, the 
Magistrate had no jurisdiction to direct resto- 
ration of possession to the successful party. 
The High Court accepted that contention and 
so modified the order of the Magistrate to 
bring it in accord with the provisions of the 
then Section 145, Criminal Procedure Code. 
I may mention in passing that sub-section (6) 
of Sec, 145 was amended by Act XVIII of 
1928 to give power to the Magistrate to direct 
restoration of possession to the successful 
arty who had been, forcibly and wrongfully 
eped. “It would be obvious that the deci- 
sion of the Lahore Court is-no authority for 
the proposition which is urged for acceptance 
before this Court by Shri Paul. He banked 
rincipally on the observations. made by the 
ahore High Court in the last 
report which read as under:— 


“At the same time, if a party is declared 
to be entitled to possession, and the world at 
large is forbidden to disturb his possession, 
he would be entitled to take possession and 
no one would have any right to interfere with 
his doing so.” 

If actually the direction of the Magistrate is 
that the world “at large is forbidden” then it 
may be legitimate for a party to contend that 
his possession cannot be disturbed by anyone. 
However, in the order dated 12th August 
1964 no such direction was given and so the 
present petitioners cannot legitimately claim 
that the respondents herein cannot plead their 
possession over the land even though they 
may happen to be in ‘possession thereof. 


Moreover, the observations of Lahore High - . 


Court reproduced above cannot be read to 
mean that proceedings on, 
Criminal Procedure Code cannot be initiated 


for the second time even though the parties ` 


to the second proceedings happén to be dif- 
ferent. $ 


4, The second authority relied upon by 
Shri Paul is that of Patna High Court. Un- 
doubtedly, it lends support to his contention. 
However, in a later decision ` of the same 


bs 


-stated in Section 145 


para of the 


under Section 145, | 
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High Court reported in ATR 1946 Pat 880 
Bindhyachal v. Madho Singh, it was held 
that it is not correct to say that because Sec- 
tion 145 (3) provides for local publication, 
therefore the question of possession is set at 
rest once for all and the final order under 
Section 145 (6) is binding’ on the whole world. 
It was held further that it is open to a Magis- 
trate to start fresh proceedings under Sec- 
tion 145 in respect of the same land when 
the parties to the proceedings are not the 
same as in the previous proceedings. In sup- 
port of this conclusion He Patna High Court 
relied upon a Full Bench decision of the 


. Calcutta High Court, reported in (1908) ILR 


80 Cal 155 (FB), Krishna Kamini v. Abdul 
Jubbar.. Therefore, the latest view of the 
Patna High Court is against the contention 
raised -by Shri Paul. 

5. It would follow that none of the two 
authorities relied upon by Shri Paul is of help 


. to him, 


‘6. On principle, I see no legal: justifica- 
tion for the proposition that proceedings 
under Section. 145, Criminal Procedure Code 
cannot be initiated in respect of a property 
qua which an order under that provision of 
the law had previously been made: Nothing 
lends support to that 
proposition, It is elementary that judgments 
and orders made in judicial proceedings are 
binding only on the parties thereto. or their 
successors-in-interest unless they happen to he 
judgments or orders in rem in which cate- 
gory the order of a Magistrate under Sec- 
tion 145, Criminal Procedure Code does not 
fall. If the contention of Shri Paul were 
accepted it might lead to highly undesirable 
consequences. - 


It is not inconceivable that two unscrup- 
lous persons may manoeuvre the proceediags 
under Section 145, Criminal Procedure Code 
in such a way that one of them secures an 
order against the other without the real per~ 
son disputing the possession of the success- 
ful party to the property in dispute gettin 
any wind thek In such a hypothetic 
case, the real disputant would suffer a grie- 
vous injury at the hands of the Magistrate if 


* he were not permitted to agitate the question 


of his possession to the property. Therefore 
neither on principle nor on authority it is 
possible to subscribe the proposition advanc- 
ed by Shri Paul. : : 
_ 7. As a result, the petition fails and is 
rejected, 

Petition rejected, 





‘AIR 1971 MANIPUR 12 (V 58 C 8) 
R. S. BINDRA, J. C. 
Sapam lLaingam Singh, Petitioner v. 
Kakyengpaibam Amuyaima Singh and others, 
Respondents. - 


Criminal Revn. No. 15. of 1969, D/- 11-8- 
1970. 
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, Criminal P. C. (1898), Section 439 (5) — 
‘Acquittal in complaint case — Failure of 
complainant to file appeal under Sec. 417 (3) 
— Revision at his instance against that Order 


is incompetent, AIR 1963 Manipur 12, Dis- 
sented from. . (Para 2) 
Cases Referred: Chronological Paras 


(1963) AIR 1963 Manipur 12 (V 50) = 
1968 (1) Cri LJ 451, Gaibidingpao v. 
Union Territory of Manipur 


T. N. Bhattacharjee, for Petitioner; G. C. 
Roy, for Respondents, 


ORDER :— On the basis of compl:int 
lodged by S. Leingam Singh on 18th Novem- 
ber, 1968, under various sections of Indian 
Penal Code, the five respondents of this revi- 
sion petition were summoned as accused and 
in course of time they were charged under 
Sections 447 and 506, Indian Penal Ccde. 
The case was tried by Shri Upendra Singh, 
First Class Magistrate, Imphal, who convicted 
all the five accused on both the charges by 
his judgment dated 6-4-1967 and sentenced 
them to a fine of Rs. 30/- on each count, 
or, in default, 30 days’ rigorous imprisonmsnt 
respecting each charge. The convicts went 
in appeal to the Court of Session and ‘he 
Additional Sessions Judge Shri P. N. Roy, 
who heard the appeal, acquitted all the five 
accused on the finding that the complainaaťs 
version was not free from doubt and -that it 
appeared that the accused had been falsely 
implicated due to animosity which the ccm- 
plainant bore to them. It is against that ap- 
pellate judgment of acquittal that the ccm- 
plainant has come up in revision to this Court 
under Section 489, Criminal Procedure Code. 


2, Though on merits the complainant ap- 


pears to have a good case, but I am afrid 
this petition will have to be rejected or a 
legal ground. Sub-section (5) of Section 439, 
Criminal Procedure Code enjoins that where 
under the Code an appeal lies and no ap- 
peal is brought, no proceedings by way of 
revision shall be entertained at the instance 
of the party who could have appealed. Sec- 
tion 417 (8) of the Code provides that if an 
order of acquittal-is passed in any case in- 
stituted upon complaint and the High Court, 
on an application made to it by the ccm- 
plainant in this behalf, grants special leave 
to appeal from the order of acquittal, the ccm- 
plainant may present such an appeal to -he 
High Court. It has been held in a la-ge 
number of cases by the High Courts of 
Orissa, Allahabad, Kerala, Madhya Pradesh, 
Bombay, Punjab and Mysore that Section +17 
(8) confers a right of appeal on the ccm- 
plainant and that securing of special leave to 
appeal constitutes only a procedural step in 
pursuit of that right and as such where -he 
complainant does not take the requisite st2ps 
for filing the appeal, a revision at his instance 
is incompetent in view of sub-section (5) of 
Section 439, Criminal Procedure Code. I am 
aware that this Court had expressed a cn- 
trary view in the case of Gaibidingpao v. 


N, Kula Singh v. Union Territory of Manipur (Bindra J. C) l [Pr. 1] Mani. 19 


Union Territory of Manipur, AIR 1968 Mani- 
pur 12, but no elaborate discussion of the 
relevant provisions of law was made, nor 
were the authorities of the other High Courts 
in India referred to. Therefore, I am not 
inclined to adopt the view taken by this 
Court as it is against the preponderant un- 
animous view taken by other High Courts in 
India. Hence, the revision is rejected because 
of the bar created by Section 489 (5), Cri- 
minal Procedure Code. 

Revision dismissed. 


poe ee 
AIR 1971 MANIPUR 13 (V 58 C 4) 
R. S. BINDRA, J. C. 


_ Ningombam Kula Singh and others, Peti- 
tioners v. The Union Territory of Manipur, 
and another, Respondents, 


Criminal Revn, Case No. 8 of 1968, D/- 
27-4-1970, from order of Addl. S. J, Mani- 
pur, D/- 30-5-1968. 


Penal Code (1860), Section 425 — Miş- 
chief — Order for vacating settlement of part 
of river, by A — A. directed to remove fish 
fingerlings from river by certain date — B 
on expiry of date cutting embankments made 
by A allowing fish fingerlings to wash away 
— Held act of B amounted to causing of 
wrongful damage to A — He is guilty of 
committing mischief, (Paras 8, 4) 


R. K. Manisana Singh, for Petitioners; N. 
Tbotombi Singh, Public Prosecutor (for No. 1) 
and M. Charugopal Singh (for No. 2), for 
Respondents. ; 


_ ORDER :— The facts relevant to this revi- 
sion petition filed by nine convicts under Sec- 
tions 148 and 427 of the Indian Penal Code 
are that the Deputy Commissioner, Manipur, 
settled a part of Naibi river in favour of the 
complainant T. Mohori Singh, the respondent 
No. 2 herein, and five others on 6-5-1962 
for the purpose of pisciculture, and Mohori 
Singh and his associates constructed embank- 
ments for rearing fish. The Chief Commis- 
sioner vacated the settlement order on 7-8-1962 
in an appeal filed against the same and dir- 
ected the complainant and others to remove 
the fish fingerlings from the river by 7th of 
September 1962. On the moming of 9-9- 
1962, according: to the allegations of the 
complainant, all the nine petitioners went to 
the site of the embankments, armed with 
Dac and spades, and made cuts therein. The 
complainant and one Indrajit Singh, who 
alone were present at the site, registered a 
protest, The petitioners charged at them and 
so the two victims had to flee from the 
place to save their lives. The petitioners 
made such extensive cuts in the embank- 
ments that all the fish fingerlings were 
washed away by the gushing waters, Aggriev- 
ed by the action of the culprits, Mohori 
Singh filed a complaint against them under 
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-.14 Mani, [Prs. 15] N. Kula Singh v, Union Territory of Manipur (Bindra J.C.) ALR: 


divers charges. The trial Magistrate con- 
victed each one vf them under Sections 148 
and 427 I.P.C. and sentenced them to a fine 
of Rs. 50/- on each count. On failure to pay 
the fine on either count, the convicts were 
directed to suffer two months’ rigorous im- 
prisonment, : 

2. The convicts lodged an appeal in the 
Court of the Sessions Judge challenging the 
verdict of guilty as also the sentences impos- 
ed on them. The.appeal came up for hear- 
ing before the Additional Sessions Judge, 
Shri P. N. Roy, who rejected the same by his 
order dated 80th May 1968 holding that the 
convictions were well founded and the sen- 
tences imposed erred, if at all, on the side 
of leniency. It may be mentioned here that 
the loss suffered by the complainant as a con- 
sequence of the mischief done by the peti- 
tioners was stated to be of the order of 
Rs. 20,000/-. 


3. Shri R. K. Manisana Singh, appearing 
for the petitioners, did not challenge the find- 
ing of fact concurrently reached by the Courts 
below that on the morning of 9-9-1962 the 
petitioners had made cuts in the embank 
ments raised by the complainant as a result 
of which the fish fingerlings were washed 


away. The only point a by him was that 


the act of the accused does not fall within 
the definition of expression “mischief” and as 
such they had not been gpilty of any offence, 
The expression “mischief” is defined in Sec- 
tion 425, Indian Penal Code as under: 


“Whoever, with intent to cause, or knowing 
that he is likely to cause, wrongful loss or 
damage to the public or to any person, causes 
the destruction of any property, or any such 
change in any property or in the situation 
thereof as destroys or diminishes its value or 
utility, or affects it injuriously, commits ‘mis- 
chief ”. 

The exact argument raised by Shri Manisana 
Singh was that since the complainant had no 
right to occupy the part of the river which 
had been settled with him by the Deputy 
Commissioner beyond 7th September, 1962, 
in view of the order made by the Chief Com- 
missioner in appeal, and since the embank- 
ments were cut by the petitioners on 9-9-1962, 
two days after the dead line, it could not be 
stated that the petitioners had occasioned any 
“wrongful Joss” to the complainant. The ex- 
pression “wrongful loss” is defined in Sec- 
tion 283, Indian Penal Code as the loss by 
unlawful means of property to which the per- 
son losing it is legally entitled! It was the 
contention of Shri Manisana Singh that on 
9-9-1962 the complainant was not legally en- 
titled to the part of the river settled with 
him and so there was no wrongful loss oc- 
casioned to him by the petitioners when they 
cut the embankments and the fish was wash- 
ed away. I am not satisfied about the vali- 
dity of the argument. It is for the reason 
that even on 9-9-1962 the fish in the river 


was undeniably the ownership of the com- 
plainant and so he was legally entitled to it, 
and as such the petitioners had no legal right 
to behave in a way that the fish was destroy- 
ed or placed beyond the effective control of 
the owner, the complainant. Wrongful loss 
was occasioned to the complainant not by the 
mere fact of cutting the embankments, of 
which, it may be argued, he was no longer 
the owner, but by what happened to the fish 
as a result of the cutting made in the em- 
bankments, The petitioners could,. at the 
best, take some legal steps. forcing the com-|. 
plainant to vacate the embanked part of the 
river by removing the fish therefrom after the 
period mentioned in the Chief Commissioner’s 
order had run out, They had certainly no 
legal sanction to take the law into their own 
hands and behave in such a way that the 
complainant be put to.a tremendous loss. 
Consequently, I have no misgivings that the 
complainant had been put to a wrongful loss 
in the matter of fish of which he was the 
legal owner. 


4, An identical conclusion can be reach- 
ed by another process of reasoning. e ex- 
pression used in Section 425, Indian Penal 
Code’ is “wrongful loss or damage”. The 
preposition ‘or’ of that expression is clearly 

isjunctive. The adjective “wrongful” goes 
only with the word “loss” and not “damage”. 
True, that judicial interpretation appears to 
favour the view that the collocation of damage 
with wrongful Joss indicates that it should 
not be damage simpliciter but wrongful/ 
damage. ae piae that as reasonable inter- 
pretation, I still see no escape from the con- 
clusion that it was a wrongful damage which 
the petitioners occasioned to the complainant 
by making a cut across the embankments 
which resulted in the fish being washed 
away. Therefore, the act of the petitioners 
beyond doubt fell within the mischief of Sec- 
tion 427 because the loss was for an amount 
exceeding Rs, 50/-. 


5. As a result, I uphold the conviction 
of all the nine petitioners both under Sec- 
tion 148 and Section 427, Indian Penal Code. 
Shri Manisana Singh, I believe, overshot the 
mark by pleading that the fine of Rs. 50/- | 
imposed on the accused on each count was 
excessive. In raising that argument he com- 
pletely lost sight of the fact the loss occa- 
sioned to the complainant was as colossal as 
Rs. 20,000/-. Hence, I' reject the revision 
in toto on maintaining the convictions and 
the sentences imposed by the trial Court. In 
the contest of the facts proved, I am not in- 
clined to take recourse to Probation of Offen- 
ders Act. . 


Revision dismissed. 
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Smt. Apanui age tied v. Kakhan- 

‘ai Kabui and others, Respondents. 
j Criminal Reference No. 22 of 1969, D/- 
11-6-1970, a by Addl. S. f, Manipur, 
D/- 3-9-1968. ; 
oriniai P. C. (1898), Section 144 (4) == 
Powers of Magistrate to act, under, 
. A magistrate under sub-section (4) can oaly 
rescind or alter an order, but cannot suksi- 
tute an order of his own in place of one pass- 
ed by his subordinate. He also.cannot pess 
any interlocutory order staying the operation 
of an order passed by another. Para 4) 
ile acting under sub-section (4) a Mags- 
trate acts under . special powers conferzed 
under that provision and as such he canmt 
use his appellate or revisional powers to 
order a stay of the order passed by “te 
Magistrate subordinate to him. If the Mags- 
trate were to pass the stay order under Lis 
inherent powers under Section 561-A, he 
must make it clear in the body of the orr 
itself. (Para 5) 

A, Nilamani Singh, for Petitioner; Y. Imo 
Singh, for Respondents. . 

ORDER :— This reference under Sec- 
tion 488, Criminal Procedure Code by -he 
Additional’ Sessions Judge, Mani 
to an intermediary order dated 19-7-1868 
passed by the District Magistrate, Manipcr, 
at the instance of Kakhangai Kabui and 14 
others against whom an order under . 
tion 144 (1), Criminal Procedure ‘Code Led 
been made by the Sub-divisional Magistrete, 
Imphal West, on a petition instituted by Sxt; 
Apambi Kabuini. 

2. Smt. Apambi Kabuini had complaired 
that the members of the other party wre 
threatening interference in her establisked 
possession over a piece of land in villege 
Kakhulong and so she prayed that they be 
restrained from embarking upon such a 
course. The Sub-divisional Magistrate pas- 
ed an order under Section 144(1), Criminal 
Procedure Code on 12th July 1968 in tke 
manner prayed for. Aggrieved by that order 
Kakhangai Kabui and others moved an appli- 
cation on 19-7-1968 before the District Magis- 
trate, Manipur, under sub-section (4) of S22 
tion 144, Criminal Procedure Code for ra- 
scission thereof. On the same date the ci- 
trict Magistrate passed the following order 
after heed only the petitioners before hiza: 

“Presented to-day the 19th July 1983. 
Heard the petitioner. The operation of the 
order of the learned Magistrate dated 12-7- 
1968 is stayed. Neither party will enter the 
land in dipute during the pendency of these 
proceedings. The records be called and a 
notice be served on the O. P. to come p 
on 29-7-68 at 2-30 P, M. A copy of tais 
order be served on the O. P. and O/C. 
Imphal Police Station.” 

3. Smt. Apambi Kabuini filed a revisian 
petition on 22-7-1968 in the Court of the 
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Smt, Apambi v, K. Kebui (Bindra J. C.) 
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Sessions Judge challenging the validity of that 
order. That revision petition was heard by 
Shri P. N. Roy, Additional Sessions Judge. 
In the opinion of Shri Roy the order made 
by the District Magistrate was in excess of 
the authority vested in him under Sec. 144 
(4), Criminal Procedure Code and so he re- 
onga that the order should be quash- 
ed. = 

4. For proper appreciation of the point 
involved it is appropriate that sub-section (4) 
of Section 144 should be reproduced. It 
runs as under: i 

“(4) Any Maple may, either on his own 
motion or on the application of any person 
aggrieved, rescind or alter any order made 
under this section by himself or any Magis- 
trate subordinate to him, or by his predeces- 
sor in office.” . 

A plain reading of the sub-section would indi- 
cate that the District Magistrate could have 
either rescinded or altered the order made by 
the Sub-divisional Magistrate and that he had 
no authority to substitute that order by one 
of his own. Further, sub-section (4) does 
not contemplate any interlocutory orders 
pending the disposal of an application moved 

y the aggrieved party under that sub-sec- 
tion. The impugned order obviously is in 
the nature of an interlocutory order pending 
the disposal of application made by Kakhan- 
gai Kabui and 14 others before the District 
Magistrate, Manipur, on 19th July, 1968. 
Since the latter had no jurisdiction to do so, 
it can be stated without demur that the order 
dated 19th July, 1968, is illegal and so must! 
be quashed on that short legal ground. 

5. In the second place, sub-section (4) 
contemplates only rescission or alteration of 
an order passed by the subordinate’ Magis- 
trate. The impugned order, however, cannot 
be said to have either rescinded or altered 
the order made by the Sub-divisional Magis- 
trate on 12th July, 1968. It is virtually a 
substitution for the latter order inasmuch as 
the District Magistrate directed Smt. Apambi 
Kabuini as well from entering upon the land 
in dispute. I may recall that the Sub-divi- 
sional Magistrate had only forbidden the other 
party only from entering upon that land. 
The District Magistrate clearly transgressed 
the limits of his authority, while exercising 
his power given by sub-section (4), in forbid- 
ding Apambi Kabuini from entering upon the 
land. 


6. During the course of arguments before 
the Additional Sessions Judge it was repre- 
sented on behalf of the respondents herein 
that the District Magistrate could have stay- 
ed the operation of the order made by the 
Sub-divisional Meats ‘in exercise of his 
revisional or appellate powers: and that as 
such no fault could be found with the im- 
pened order. In this.Court it is canvassed 

y Shri Y. Imo Singh, on behalf of the res- 
pondents, that the District Magistrate had 
passed the impugned order in exercise of the 
powers under Section 561-A, Criminal Pro- 
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cedure Code. Neither the submission made 
before the learned Additional Sessions Judge 
nor in this Court can stand a moment's se- 
rious scrutiny. 

The application by the respondents was 
made before the District Magistrate specifi- 
cally under sub-section (4) of Section 144, 
Criminal Procedure Code. Therefore, the 
District Magistrate could have neither stay- 
ed the operaron of the subordinate Magis- 
trate’s order in his capacity as an appellate 
Court or a revising authority. The power 
given by’ sub-section (4) clearly falls within 
the category of a special power and it has 
mothing in common with the power of sus- 
pension or stay exercised by the revisional 
and appellate ‘Courts. The impugned order 
does not indicate ex facie that it was passed 
under Section 561-A, Criminal Procedure 
Code. Therefore, it is not possible to exa- 
mine and consider the validity or otherwise 
of the order. on the footing that it had been 
made under that provision of the law. If the 
District Magistrate had taken recourse to Sec- 
tion 561-A he must have made it clear in the 
body of the order itself. ‘Therefore, it is not 
possible to sustain the impugned order on 
any basis. 

I regret that the District Magistrate should 
have passed an ex parte order of far-reach- 
ing consequences without seriously. examining 
the extent of the authority vesting in him 
under sub-section (4) of Section 144. It will 
be noticed that though that order. is illegal 
and will be quashed, but the mischief per- 

etrated by it cannot be undone. It would 
fe appreciated if the Magistrates were to 
exercise their judicial functions with that 
coolness and calmness which is expected of 
them by the Legislature and the community 
at large. f 

For the reasons stated above, I accept the 
recommendation made by the Additional Ses- 
‘sions Judge-and quash the order dated 19th 
July, 1988. 


. Reference accepted. 
EE EN 


AIR 1971 MANIPUR 16 (V 58 C 6) 
R. S. BINDRA, f. C. 
Khetrimayum Achou Singh, Petitioner v. 
Khumbongmayum Ningol Ningthemcha Ongbi 
Parnimashi Devi and others, Respondents: 
ane Revn. Case No. 42 of 1968, D/- 4-6- 


Civil P. C. (1908), Section 115 (c) — Revi- 
sion — Wrong decision on point of law by 
itself would not bring the case within ambit 
of Section 115 (c). 

. A wrong decision on point of law by itself 
would not bring the case within the ambit of 
Clause (c) of Section 115, In order to at- 
tract the provisions of Section 115 (c) there 
should be illegality or material irregularity 
committed by the Subordinate Court in exer- 


GN/GN/D289/70/RGC/T ` 


A ILR 


cising its jurisdiction. Therefore, where after 
earing the counsel for the parties the Court 
arrives at the finding that no case for con- 
donation of delay is made out by the party, it 
cannot be said that the decision of the 
Court suffers from vice of any illegality or 
material irregularity in exercising its jurisdic- 
tion so as to warrant a decision under Sec- 
tion 115 (c) of the Code. (1885) ILR 11 Cal 
6 (PC), Rel. on. (Paras 2, 8) 
Cases Referred: Chronological Paras 
(1885) ILR 11 Cal 6 = 11 Ind App 

237 (PC), Amir Hussan Khan v. 

Sheo Baksh Singh 

W. Kulabidhu Singħ, for Petitioner; Res- 
pondent No. 1, in person. 

ORDER :— An application made by Kh. 
Achou Singh, the decree-holder, for police 
assistance respecting execution of decree for 
possession. of a piece of land by demolition 
of the superstructure was turned down by 
the executing Court on 8lst of May, 1968, 
on the finding that the land from which the 


-eviction of the judgment-debtor was sought 


did not find mention in the decree sheet. 
The Court suggested to the decree-holder 
that he better get the decree amended. The. 
decree-holder having felt aggrieved with the 
order filed a revision petition in ‘this Court 
under Section 115 of the Civil Procedure 
Code. “My predecessor rejected that revision 
petition in limine on 80th August, 1968 with 
the observation that the executing Court hav- 
ing held in the impugned order that the de- 
cree was unexecutable, that order tanta- 
mounted to a decree and so was appealable 
and that in consequence the revision petition 
was not maintainable. It is thereafter that 
the decree-holder filed an appeal in the Court 
of the District Judge. However, since by 
then the period of limitation had run out the 
decree-holder moved an application under 
Section 5 of the Limitation Act for condona- 
tion of the delay. The District Judge re- 
jected that application. by his order dated 
7th November, 1968, It is against that order 
that the instant revision petition has’ been 
filed by the decree-holder. 


9. After hearing Shri Kulabidhu Singh, 
representing the decree-holder, I have reach- 


. ed the conclusion that the revision petition is 


incompetent. It is the contention of Shri 
Kulabidhu Singh that the revision petition is 
maintainable in terms of clause ð of Sec- 
tion 115 of the Code. That clause applies 
if the subordinate Court appears “to have 
acted in the exercise of its jurisdiction illega- 
lly or with material irregularity.” The learned 
Counsel for the decree-holder is unable to 
point out what illegality or material irregula- 
rity had been committed by the District 
Judge in disposing of the application under 
Section 5 of the Limitation Act. All that he 
asserts is that the District Judge should have 
applied the principle of sub-sections (1) and 
(2) of Section 14 of the Limitation Act; 1963 
to the appeal filed in his Court and condon- 
ed the delay: Without deciding the question 


a 


1971 


whether or not the principle on which those 
two sub-sections are founded applies to an 
appeal. I feel convinced that a wrong deci- 
sion on a point of law by itself would not 
bring’ the case within the ambit of clause 
{¢) of Section 115. The true interpretation 
of clause (c) appears to be that illegality or 
material irregularity should have been 
committed by the subordinate Court in 
the exercise of its jurisdiction and that 
amere wrong decision. whether ona pcint 
of fact or -law would not bring -he 
case within the. phraseology of : 
use. This conclusion, in my opinion, 
thers support from the observations made 
y their Lordships of the Privy Council. in 
the case of Amir Hassan Khan v. Sheo Baxsh 
Singh. (1885) ILR 11_Cal 6. The relevant 
observations run as er: z i 
“The question then is, did the Judges: of 
the lower Courts in this case, .in. the exercise 
of their jurisdiction, act illegally or with 
material irregularity. It appears that they 
had perfect jurisdiction to decide the-question 
which was before them, and they did decide 
it, Whether they decided it rightly or wroag- 
ly, they had jurisdiction to decide the cese; 
and even if they decided wrongly they 
did not exercise their jurisdiction ilegal- 
ly or with material irregularity.” . 
8. The finding of the District Judge that 
no case had been made out for condonation 
of the delay in filing the appeal having been 
given after hearing the counsel for the par- 
ties, it cannot be said to suffer from -he 
vice of any illegality or material irregularity 
in exercise of the jurisdiction admittedly vest- 
ing in him. 
the present revision petition is not maintain- 
able in law and so I reject the same. Hcw- 
ever, I leave the parties to bear their own 
costs. - 


Petition dismisssd. 


“AIR 197i MANIPUR 17 (V. 58 C 7. 
R. S. BINDRA J. C. 


Douzakham, Petitioner v. Thansei and 
others; Respondents. . 


Civil Revn. Case No. 14 of 1969, D/- . 


0-8-1970. from judgment and order of 
Dist. J., Manipur, D/-15-2-1969.- 


Civil P. C. (1908), Order 41, R- 17 71) 
m Dismissal of appeal for default of zp- 
earance — Date not fixed for hearing 
ut for some other purpose —— Absence 
of appellant — Court cannot dismiss zp- 
peal. AIR 1954 Pepsu 27 & AIR 1957 
Punj 80, Rel. on; AIR 1924 Lah 279 & AIR 
1953 Assam 191, Dist. (Para 3) 
Cases Referred: Chronological Paras 
(1957) AIR 1957 Punj 80 (V 44) = 
ILR (1957) Punj 746, Dhapan v. 
Ram Saran ': . 
(1954) AIR 1954 Pepsu 27 (V 41) = 
ILR (1953) Patiala 180, Jangir 


gaan ve PEN eRe Sa 
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zhe. 


I would, therefore, hold taat - 


` hearing the appeal, 


Douzakham v. Thansel (Bindra J. C.) (Prs. 2-3)-{Prs. 1-2] Mani. E7.. 


(1953) AIR 1953 Assam 191 (V 40) = 
ILR (1952) 4 Assam 487, Digendra 
Chandra v. Radha Ballav 
(1924) AIR 1924 Lah 279 (V 11) = 
69 Ind Cas 618, Ata Muhammad 2 
v. Shankar Das . 4 
- Y. Imo Singh. for Petitioner: T. 
Bhubon Singh, for Respondents. ` 
ORDER : In this revision petition. by 


‘the plaintiff Douzakham the validity of 


the order dated 15th of February 1969 by 
which the Additional District Judge. 
Manipur, rejected his application for 
restoration of appeal dismissed in default, 
is challenged. 

2. The appeal was originally pen- 
ding with District Judge, Manipur, whe 
by his order dated 22-8-1968 made the 
same over to the’ Additional District 
Judge, Shri P. N. Roy. with the direction 
to the parties to appear before the latter- 
On 29-8 1968. for. further orders. When 
the appeal was taken up by: Shri P. N. 
Roy on 29-8-1968 the appellant and his 
counsel did not put in appearance though 
the respondents were represented by 
their counsel. The appeal was consequent- 
ly dismissed. by Shri P. N. Roy on that 
day in default of appearance of the ap- 
pellant. On 28th of November 1968 
Douzakham made an application in the 
Court of. Shri P. N. Roy praving for 
readmitting the appeal at its old number. 
That application was accompanied by 
another application. under Section 5 of 
the Limitation Act praying for condoning 
the delay if any. The application for 
restoration. was opposed by the respon- 
dent. The learned Additional District 
Judge ultimately disallowed the same on 


_ the findings that the appeal had not been 


smissed under. Rule 17. of Order XLI, 
Civil Procedure Code, hereinafter called 
the “Code™ that, as such the application 
for restoration should be taken as having 
been made not under Rule 19 of that 
Order but under Section 151 of the Code, 
and that there were no sufficient grounds 
for allowing the petition for restoration 
under the latter provision. Aggrieved by 


_the dismissal of the restoration applica-. 


tion, Douzakham has come up in revision 
to this Court.” ; 

Appeals are filed “under Rule 1 of 
Order XLI and they ‘are admitted under 
Rule 9 of the same Order. Rule--1) gives 
power to the Appellate Court to dismiss 
an appeal in limine -after, of course, 
giving a hearing to the appellant or his 
pleader. Rule 12 (1) states that unless 
the Appellate -Court dismisses the appeal 
under Rule 11, it shall fix a day for 
and notice of -that 
date shall be sent both to the respondent 
as well asto the Court from whose decrea 
the appeal is preferred. Rule 15 enjoins 
that the notice to the respondent shati 
declare that if he does not appear on the 
date fixed, the- appeal will be heard ex 
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parte Just below Rule 15 comes the 
beading “Procedure on hearing”. Then 
comes Rule 16 which provides that on 
the date fixed, or on any other day to 
which the hearing may be adjourned, the 
appellant shall be heard in support of 
the appeal, and if the- Court does not 
dismiss the appeal at once the respon- 
dent shall address the Court and there- 
after the appellant shall be entitled to 
reply. Rule 17 (1) states that where on 
the day fixed or on any other day to 
_which the hearing may be adjourned, the 
appellant does not appear when the ap- 
peal is called on for hearing, the Court 
may make an order that the appeal be 
dismissed. Sub-rule (2) of Rule 17, pres- 
cribes that where the appellant appears 
and the respondent does not appear, the 
` appeal shall be heard ex parte. 


. 3. It will be .noticed that -after 
the stage for- hearing . of appeal, subse» 
quent to the service of the notice on the 
respondent, is reached, Order XLI con- 
templates dismissal of the appeal in 
default of appearance of the appellant 
only on the day fixed for hearing of the 
same or on any other day to which the 
hearing may be adjourned vide Rule 17 
(1). It follows that if the appeal on a 
given date is not fixed for hearing buf 
for some other purpose, and there can be 
a variety of such purposes, the Code 
does not provide for dismissal of appeal 
in default of appearance by the appel- 
lant. Although the parties’ counsel in 
this appeal stated at the bar on the date 
of arguments that there is no authority 
on the. exact interpretation of Rule 17 (1), 
but I have noticed that. the point is nof 
res integra. 


4. In Jangir Kaur v. Bant. Singh, 
AIR:1954 Pepsu 27, it was held by 
Chopra, J., that when “the appeal was 
fixed for return of noticés on and hearing 
of an application by one of the respon- 
dents to implead the legal representatives 
of a deceased respondent, and not for 
hearing the appeal itself, and the appel- 
lants or their counsel did not’ put in their 
- appearance on that day the appeal could 
not be dismissed for default”. In the case 
of Dhapan v. Ram Saran, AIR 1957 Punj 
80, Bhandari, C. J., observed that where 

: the date fixed for hearing of an appeal 
is declared as holiday in an unanticipated 
manner and under.the . rule, by which 
the appellate Court is governed, the ap 
peal stands automatically adjourned to 
the next working day and the appellant 
fails to appear on the latter date, the ap- 
peal cannot be dismissed in default as 
that date was not a date of hearing but 
only for the parties or their counsel to 
attend Court so that the next date of the 
hearing may be. fixed in their . presence. 
The decision in Ata. Muhammad v. Shan- 
kar Das, AIR 1924 Lah 279, also lends 
support to the proposition that an appeal 
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the concluding words 


A.I. R. 


cannot be dismissed in default under 
Rule 17 of Order XLI on a date not fixed 
for the hearing thereof. 


5. Shri T. Bhubon , Singh, 
senting the respondent cited Digendra 
Chandra Pal v. Radba Ballav Pal, AIR 
1953 Assam 191, to support the contrary 
view when I brought the three autho- 
Tities referred to in the preceding para- 
graph to his notice. I have studied this 
Assam report carefully but have found 
the same clearly distinguishable on facts. 


repre- 


‘That case is actually an authority for the 


proposition that under the present R. 17 
the Court is not bound to dismiss an ap- 


peal in default of appearance of the ap- 
pellant but it may do so. Actually, that 
appears to be the burden of sub-rule (1) 
of Rule 17 as is brought out clearly by 
“the Court may 
make an order that the appeal be dis- 


missed”. Under the terms of the old 
Civil Procedure Code, the Court was 
bound to dismiss the appeal where the 
appellant failed to appear on the date 
fixed for hearing of the same. Therefore, 

nothing stated in the case of Digendra 
Chandra, AIR 1953 Assam 191 lends sup- 
port to the view that the Appellate Court ` 
can the appeal in default of the -- 
presence of the appellant even on the 
date on which it is not fixed for hearing. 
The facts of this Assam case were that 
when the appeal of the’ defendant came 
up for -hearing before the Additional Dis- 
trict Judge,-he (the defendant) and his 
counsel: were absent while the respon- 
dent was represented in Court. The Court 
did not dismiss the appeal in default but 
instead decided it on merits. The High 
Court held that in terms of Rule 17 the 
Court could have dismissed the appeal 
by reason of the absence of the appellant 
though it was not obligatory on it to do 
so, and that the only other course open 
to the Court was to adjourn the appeal. 
The High Court observed further- that 
the Appellate Court. had no power to 
proceed to decide the appeal on the 
merits in the absence of the appellant or 
his counsel. Clause (2) of Rule 17, the 
High Court observed, supports that inter- 
pretation of the Rule. It is apparent 
that the point that arises for determina- 
tion in the instant revision petition was 
debated before the High- Court. 


6.:- “In the result, I hold that both 
on the plain language of Rule 17 and on 
authority the appellate Court has no 
jurisdiction to dismiss the appeal in 


_ default of the presence of the appellant 


on a date not fixed for hearing of the ap- 
peal. Since in our case, by common 
agreement, the appeal was not fixed for 
hearing on 29-8-1968, the appellate Court 
could not have dismissed the same in 
default under Rule 17. There is no other 
provision under which the Court could 
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have dismissed the appeal in default. 
Therefore, the dismissal was without 
jurisdiction, and if so there is no rcom 
for doubt that the appeal has to be re- 
stored to its old number. Consequently, 
I allow the revision petition and on 
quashing the impugned order of the 
Additional District Judge remand the 
case to him with the directions that the 
appeal should be readmitted at its old 
number and beard on merits after giving 
notice to the parties. However, I leave 
the parties to bear their own costs. 


Revision allowed. 
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Superintendent of Police, Manizur 
and others, Petitioners v. R.K. Tomalsana 
Singh, Respondent. 

Civil Misc. Appln. No. 30 of 1870, 
D/- 11-8-1970, appeal to Supreme Ccurt 
aise order of J. C., Manipur. D/- 3-1- 
E 70. S 


Constitution of India, Article 133 (1) 
(c) — Substantial question of law ` for 
purposes of Cl. (ce) — Tests to determine. 
The test to determine whether a case 
is a fit one to be certified under Cl. {c} 
is to find out whether the point involved 
is of great public or private importance 
or whether there are any other excep- 
tional circumstances justifying the grant 
of a certificate. (Para 3) 
The mere existence of a substanczial 
question of law is not sufficient for the 
purpose of Cl. (c). Firstly the Court is to 
determine whether the question of hw 
raised is of general public importance end 
if not whether it directly and substant.al- 
ly affects the rights of the parties. If 
either of these two conditions is satisfied 
the Court has to proceed further and fnd 
out whether the question of law is an 
open question in the sense that it is not 
finally settled by the highest Court of 
the land; or the question is not free from 
difficulty, and the question calls for dis- 
cussion of alternative views- 
(Para 4) 


There is also a negative test viz. that 
ff the question is settled by the highest 
Court, or the general principles to be 
applied in determining the question are 
well settled and there is a mere questzon 
of applying those principles or the p'ea 
raised is absurd, the question would mot 
be a substantial question of law. AIR 
1962 SC 1314, Followed. (Para 4) 
Cases Referred: Chronological Pazas 
(1962) AIR 1962 SC 1314 (V 49) = 

(1962) Supp 3 SCR 549, Chunilal 
v. Century Spinning and Manu- 
facturing Co. Ltd. 4, 5. 6 


{N/JN/E338/70/MVJ/T 


State v. R. K. Tomalsana (B;ndra J. CJ 
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(1954) ATR 1954 SC 457 (V 41) = 
1954 Cri LJ 1167, Nar Singh v. 
State of Uttar Pradesh 

(1953) AIR 1953 Raj 42 (V 40) = 
ILR (1952) 2 Raj 755 (FB), Gulab 
Bai v. Manphool Bai 

(1949) AIR 1949 Nag 300 (V 36) = 
a (1949) Nag 224, Dinkarrao v. 


ttansey 
(1944) ATR 1944 FC 23 (V 31) = 
1944-6 FCR 51, Jagannath v. 
United Province 
(1921) ATR 1921 PC 25 (V 9} = 
= Ind oe 31, Radhakrishna v. 


wamina’ 

(1901) ILR 23 All 227 = 28 Ind 
App ii (PC), Banarsi Prasad 
v. Kashi Krishna 2 

N. Ibotombi Singh, Govt. Advocate, 
for Petitioners; R. K. Manisana Singh. for 
Respondent. 

ORDER : This is an application under 
clause (c) of Article 133 (1) of the Con- 
stitution of India for a certificate of fit- 
ness of appeal to the Supreme Court 
against the order dated 3rd January 1970 
by which this Court allowed the writ 
petition of Tomalsana Singh, a Sub- 
Inspector of Police, and quashed the 
order by which he had been dismissed 
from service by the Superintendent of 
Police. : 

2. Clause (c) reads, in isolation. 
thus: 

“An appeal shall lie to the Supreme 
Court from any judgment, deċree or 
final order in a civil proceediog of a 
High Court in the territory of India if 
the High Court certifies that the case is 
a fit one for appeal to the Supreme 
Court.” 

Obviously, the question of granting the 
certificate under this clause is left solely 
at the discretion of the High Court. The 
Federal Court held in the case of Jagan- 
nath v. United Province, AIR 1944 FC 
23, that the question of grant of leave to 
appeal must be dealt with on the facts 
and circumstances of each case and that 
it is neither possible nor desirable to 
crystallise the rules relating to the exer- 
cise of the Courts discretion in the 
matter. Some guidelines in the matter 
of exercise of that discretion were indi- 
cated by the Supreme Court in Nar Singh ` 
T of Uttar Pradesh, AIR 1954 SC 


It was observed therein, while ex- 
pounding clause (c), tbat “the only condi- 
tion is the discretion of the High Court 
but the discretion is a judicial one and 
must be judicially exercised along the 
well-established lines which govern these 
matters”. It was observed further that 
if the discretion is properly exercised on 
the well-established and proper lines. 
then, as in all questions where an exer- 
cise of discretion is involved, there would 
be no interference except on very strong 
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grounds; but if, on the face of the order, 
it is apparent that the Court has mis- 
directed itself and considered that its 
discretion was fettered when it was not, 
or that it had none, then the superior 
Court must either remit the case or exer- 
cise the discretion itself. “These are the 
well-known lines”, the Supreme Court 
added, “on which questions of discretion 
are dealt with in the Superior Courts and 
they apply with as much force to certi- 
ficates under Article 134 (1) (c) as else- 
where”. Earlier, the Supreme Court had 
emphasised that the language of Art. 134 
(1) (c) and Article 133 (1) (c) is identical. 

Referring to corresponding clause of 
Section 109 of the Civil Procedure Code, 
Lord Hobhouse said in the case of 
Banarsi Prasad v. Kashi Krishna, (1901) 
ILR 23 All 227 (PC): “That it is clearly 
intended to meet special cases — such, 
mr example, as those in which the point 

in dispute is not measurable by money, 
though it may be of great_importance.” 
Subsequently, in the case reported as 
AIR 1921 PC 25, Radhakrishna v. Swami- 
natha. the Privy Council held that Cl. (c) 
contemplates— 

“cases in which it is impossible to 
define in money value the exact charac- 
ter of the dispute; there are questions, as 
for example, those relating to religious 
rites and ceremonies, to caste and family 
rights, or such matters as the reduction 
of the capital of companies as well as 
questions of wide public importance in 
which the subject-matter in dispute can- 
not be reduced into actual terms of 
money.” 

3. On the basis of principles en- 
unciated in the authorities cited above It 
appears to be well settled that the test 
to determine whether the case is a fit 











private importance, or whether there are 
any other exceptional circumstances 
justifying the grant of a certificate. There 
is, at the same time, respectable opinion 
in support of the proposition that the 
ere existence of a substantial question 
of law is not sufficient for the purpose of 
clause (c). As an instance I invite re- 
-ference to AIR 1953 Raj 42 (FB), Gulab 
Bai v. Manphool Bai, a Full Bench deci- 
sion. 

4. On a thorough survey of the 
relevant authorities the Supreme Court 
formulated a test for determining whe- 
ther a question of law raised is substan- 
tial in the case of Sir Chunilal v. ae a 
Spinning and Manufacturing . Ltd. 
AIR 1962 SC 1314. The televan. head 
note of the authority reads as under? 

“The proper test for determining 
whether a question of law raised in the 
ease is substantial would be whether it 
is of general public importance or whe- 
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‘general public importance and if not 


-be a substantial 


A. I. R, 


ther it directly and substantially affects 
the rights of the parties and if so whe 
ther it is either an open question in the 
sense that it is not finally settled by this 
Court or by the Privy Council or by the 
Federal Court or is not free from difi- 
culty or calls for discussion of alterna- 
tive views. If the question is settled by 
the Highest Court or the general princi- 
ples to be applied in determining the 
question are well settled and there is a 
mere question of applying those ` princi- 
ples or that the plea raised is palpably 
absurd the question would not be a sub- 
stantial question of law.” 

The analysis of this test would show 
that firstly the 











whether it directly and substantially’ 
affects the rights of the parties. 
of those two conditions is satisfied, the 
Court is to proceed further and find out 
whether— 

(a) the question of law is an ` o 
question in the sense that it is not finally’ 
settled by the Supreme Court or by the 
Privy Council or by the Federal Court: 


or 
(b) the- question Is 
difficulty; and 

(e) the question calls for discussion 
of alternative views. 

e Supreme Court, if I may say, 
also prescribed, besides this positive. test, > 
a negative test, viz., that if the question 
is settled by the highest Court, or the 
general principles to be applied in deter- 
mining the question are well settled and 
there is a mere question of applying 
those principles, or the plea raised is 
palpably absurd, the question yore not 
question of law. The 
expression “palpably absurd” used by 
the Supreme Court was, I believe, neces- 
Sitated in Te context of the view taken 
by Bose, C. J. in the case of Dinkarrao 
v. ire AIR 1949 Nag 300. to the 
effect that “a question of law is substan- 
tial as between the parties if the decision 
turns one way or another on the parti- 
cular view taken of the law.” 

_., In the opinion of the Supreme Court 
this observation of Bose C. J, was “a 
little too wide”. The Supreme Court 
Stated further that “we are prepared to 
assume that the learned Chief Justice did 
not intend to say that where a question 
of law raised is palpably absurd it would 
still be regarded as a substantial ques- 
tion of law merely because it affects the 
decision of the case one way or the 
other.” What the Supreme Court meant, 
I may venture to state, was that if the 
question of law raised is much too simple 
and admits of an easy solution, though 
it may affect the decision of the: case one 
way or the other, it will not fall within 
Eos category of “substantial question of 


not free from 
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5. I now proceed to apply the 
principles outlined above to the facts of 
the case in hand to find out if there is 
valid justification for issuance of the 
certificate” prayed for. The principal 
question debated in this Court when the 
writ petition came up for hearing was 
whether the order dated 27th July 1951 
of Shri E. P. Moon, the then Chief Cam- 
missioner of Manipur. in his capacity as 
Inspector General of Police under section 
2 of the Police Act, 1961; was valid in 
law, and whether he had any authority 
to prescribe rules governing the disci- 
plinary proceedings against the personnel 
of the Manipur Police. Section 12 of ihe 
Act provides inter alia that the Inspector 
General of Police may, subject to the 
approval of the State Government. frame 
such orders and rules as he shall deem 
expedient relative to the organization, 
classification and distribution of he 
Police Force. Two-pronged objection 
was taken against that order by che 
learned counsel for the writ-petitioner. 

Firstly, it was urged that the power 
under Section 12 could not be exercised 
by the Inspector General of Police with- 
out the approval of the State Govern- 
ment and there was no evidence to esta- 
blish that the State Government had ap- 
proved the order dated 27th July 1951. 
In the second instance, it was submit:ed 
that the orders and the rules framed 
‘under Section 12 could relate only to the 
“orgnisation” or “classification” or “dis- 
tribution” of the Police Force and that 
none of the three expressions embraes 
the subject of disciplinary proceedings 
against the members of the Police Forze. 
Since even at this distant date the learn- 
ed Government Advocate was not in a 
position to contend that the order dated 
27th July 1951 which avowedly had been 
made by Shri E. P. Moon in his capac-ty 
as Inspector General of Police had been 
approved by the State Government. 

I therefore find no room for discus- 
sion on the point that that order can stand 
the test of law in the absence of Govern- 
mental approval. Nor the other conten- 
tion raised by the Government Advocate, 
namely, that the expression “organisa- 
tion” used in Section 12 of the Act is 
wide enough to include the formulation 
of rules by the Inspector General of 
Police bearing on departmental enquiries 
against the members of the Police Force, 
appears to have semblance of  plausi- 
bility. Therefore, the arguments raisd 
än this Court in defence of the legal vali- 
dity of the order dated 27th of July 1951 
would fall within the ambit of negative 
test prescribed by the Supreme Court in 
the case of Sir Chunilal, AIR 1962 SC 
314 (supra) and so I hold that no sub- 
stantial question of law arises for deter- 
mination by the Supreme Court. 

6. The only other argument urg2d 
fn support of the prayer for  certificste 
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was that even if Parts I to V of Assam 
Police Manual had not been validly ex- 
tended to Manipur by order dated 27th 
July 1951 and as a consequence the Cen- 
tral Civil Services (Classification, Control 
and Appeal) Rules, 1957. formulated by 
the President under Article 309 of the 
Constitution apply to Police Force in 
Manipur, then since there is not much of 
difference between the two sets of rules, 
the enquiry held against Tomalsana 
Singh and the penalty of dismissal im- 
posed on him are not open to legal chal- 
lenge. f 
I happened to mention in my judg- 
ment dated 3rd January 1970, while re- 
pelling that argument, that “A careful 
study of the relevant parts of the Assam 
Police Manual and 1957 Rules would 
bring out that there are some funda- 
mental differences between them,” and 
then added that “the procedure for such 
an enquiry provided by 1957 Rules is far 
too ‘beneficial and equitable from the 
standpoint of the delinquent official as 
compared to that provided in the Assam 
Police Manual.” Concluding the dis- 
cussion on that point, I observed further 
that “At any rate, it sounds odd that the 
enquiry contemplated by the Rules 
formulated under Article 309 of the Con- 
stitution can be substituted by an enquiry 
held under the Assam Police Manual.” 
The learned Government Advocate was 
unable to satisfy me that this legal ques- 
tion raised by him is a substantial ques- 
tion of law in the sense explained by the 
Supreme Court in the case of Sir Chuni- 
lal, AIR 1962 SC 1314 (supra). 
T As a result, the application 
ri and is dismissed. No order as to 
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Application dismissed. 
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R. 5. BINDRA, J. C. : 
_. M/s. Seubox Chiranjilal Jain, Peti- 
tioner v. Pardeshi Ram Teli, Respondent. 

Civil Revn. Case No. 37 of 1969, D/- 
3-11-1970, against Order of Dist. J. Mani- 
pur, D/- 23-8-1969. 

Provincial Small Cause Courts Act 
(1887), Sch. I, Art. 8 — Shop is a house 
within meaning of Article 8 and as such, | 
suit for rent of shop is triable by Court 
of Small Causes. 

As the expression ‘house’ is not 
defined either in the Act or in any other 
statute, including Court-Fees Act, it has 
to be interpreted according to its dic- 
tionary meaning. According to dictionary 
meaning of the term ‘house’, it means a 
building in general including a building 
Tor the keeping of cattle, birds, plants 
and goods. Case law reviewed. : ` 

_ (Para 11} 


AO/AO/A194/71/VSS/M. 
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Cases Referred: Chronological Paras 
(1939) ATR 1939 Pesh 14 (V 26) = ` 
1939 Pesh LJ 18, Nathu Ram v. 
Uttam. Chand -9 
(1936) AIR 1936 Pesh 55 (V 23) = 
161 Ind Cas 207, Kesho Ram v. l 
Municipal Committee y 
(1935) AIR 1935 Pesh 192 (V 22) = 
160 Ind Cas 175, Parkash Mehra 


v. Sant Ram g 
(1928) AIR 1928 Lah 234 (V 15) = 

107 Ind Cas 273, Matwal Das v. 

Nand Lal 10 
(1927) AIR 1927 All 194 (V 14) = i 

ILR 49 All 134, Mt. Abmadi .- 

Begum v. Girraj Kishore 8 


(1922) 65 Ind Cas 966 (Nag J. Cs 
Court), Nathu v. Sonasa 
(1909) 4 Ind Cas 822 = (1909) UBR 
Ind Qr. Pro. Small C. C. P. 5 
(U. B. J. C’s Court) Nga Kan 
v. Mi Mya 8 

T. N. Bhattacharjee, for Petitioner; 
B- B. Sen, for Respondent. 

ORDER: This revision petition raises 
the question. what is the exact interpreta- 
tion of the term “house” used in Art. 8, 
Schedule Il, of the Small Cause Courts 
Act, 1887, hereinafter called the Act. 

2. Messrs Seubox Chiranjilal filed 
a suit in the Court of the Munsiff (D), 
Manipur, against Pardeshi Ram for re- 
covery of arrears of rent amounting to 
Rs. 293.56 in respect of premises situate 
within the area of Imphal Municipality: 
The suit was resisted by Pardeshi Ram 
on the plea that it was barred by Rule 9, 
Order IX, of the Civil Procedure Code, 
as a previous suit founded on the same 
cause cf action filed by the plaintiff firm 
in the Small Cause Court,. Manipur, had 
been dismissed in default. Another 
objection raised by the defendant was 
that the suit was exclusively triable by a 
Court of Small Causes and as such the 
Munsiff had no jurisdiction to try it. 

3. The trial Court settled as many 
as 8 issues between the parties and dealt 
with issues Nos. 5 and 7 as preliminary. 
issues. Issue No. 5 related to the plea 
founded on Rule 9 of Order IX, while 
issue No. 7 covered the plea based on 
Section 16 of the Act. Issue No. 5 was 
decided against the plaintiffs, while issue 
No. 7 was found against the defendant- 
As a consequence of the decision on issue 
No. 5, the suit was dismissed with costs. 

4, The plaintiffs filed an appeal in 
the Court of the District Judge challeng- 
ing the finding of the trial Court on issue 
No. 5. The defendant happened to urge 
before the District Judge at the hearing 
that the trial Court had gone wrong in 
deciding issue No. 7 against him. The 
trial Court had found that the term 
“house” used in Article 8, Schedule II, of 
the Act does not embrace a shop pro- 
perty and that since the premises in dis- 
pute is in the nature of a stall, it is not a 
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house and as such Section 16 of the Act 
does not stand in the way of the plain- 
tiffs filing a suit in the ordinary Civil 
Court. The District Judge held, on setting 
aside the finding of the trial Court, that 
the premises in dispute falls within the 
scope of the expression “house” used in 
Article 8. In the context of that conclu- 
sion, the District Judge held further that 
after the dismissal in default of the first 
suit by the Small Cause Court it was not 
open to the plaintiffs to file another suit 
based on the same cause of action. ‘The 
District Judge consequently dismissed the 
appeal but perhaps inadvertently made 
no order as to costs. 


5. In the present revision petition 
the findings of the two Courts below are 
challenged by the plaintiffs. 

6. Section 15 (1) of the Act enjoins 
that a Court of Small Causes shall not 
take cognizance of the suits specified in 
the second schedule as suits excepted 
from the cognizance of a Court of Small 
Causes. One of such excepted suits is 
mentioned in Article 8 as under: 

“As suit for the recovery of rent, 
other than house rent, unless the Judge 
or the Court of Small Causes has been 
expressly invested by the Government 
with authority to exercise jurisdiction 
with respect thereto.” 


It was the contention of Shri T. N. 
Bhattacharjee, appearing for the plain- 
tiffs-petitioners, that the expression 
“house” does not include shop premises, 
to which category the premises in dis- 
pute belongs, and as such the Small Cause 
Court had no jurisdiction to entertain 
and decide the first suit, nor the dis- 
missal of that suit can be taken into 
consideration on that account in the pre- 
sent suit for the purposes of the plea 
founded on Rule 9 of Order IX of the 
Code. Shri B. B. Sen, representing the 
defendant, urged, on the other hand, that 
the word “house” encompasses shops and 
stalls with- the consequence that the 
ordinary Civil Courts have no jurisdic- 
tion to try suits for the recovery of rents 
relating to shops or stalls. It is appro- 
priate that a passing reference should be 
made at this stage to Section 16 of the 
Act which enacts that save as expressly 
Provided by the Act or by any other 
enactment for the time being in force, a 
suit cognizable by a Court of Small 
Causes shall not be tried by any other 
Court having jurisdiction within the local 
limits of the jurisdiction of the Court of 
Small Causes by which the suit is triable. 
Tt follows that if the expression “house” 
used in Article 8 includes a stall or a 
shop, Section 16 of the Act will stand in 
the way of an ordinary Civil Court to try 
the present suit. Another conclusion that 
would emerge from such a finding would 
be that the first suit having been dis- 
missed in default by a competent Court. 
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the plaintiffs’ present suit based on the 
same cause of action would not be main- 
tainable in view of the provisions of 
Order IX, Rule 9. Shri B. B. Sen was 
however fair in conceding that if the 
Small Causes Court had no jurisdic-ion 
to try the first suit, then the present suit 
would not be hit by Rule 9 of Order TX. 
Indeed, it is so- 

T. The sole question which there- 
fore requires determination in the instant 
revision is what is the. exact ‘scope of the 
expression “house.” The parties’ counsel 
were agreed that that expression is defin- 
ed neither in the Act, nor in any other 
statute including the Court-fees Act, 
1870. Hence, it is legitimate to interpret 
the expression according to its dictionary 
meaning, there being no indication in the 
Act that it has to be interpreted in any 
other manner.. According to the Chem- 
bers’s Twentieth Century Dictionary the 
word “house” means, inter alia, a build- 
ing for dwelling in; a dwelling house a 
building in general; an inn; a public 
_house. The Shorter Oxford Engish 
Dictionary also defines “house”, amor-gst 
other definitions, as meaning a building 
for the keeping of cattle, birds, plants, 
goods, etc. Therefore, Shri Bhattacharjee 
was not justified in restricting the scope 
of “house” to a residential building alcne. 
If such were the intention of the Legisla- 
ture it could have very conveniertly 
conveyed it by appropriate | languege, 
e.g., by using the expression “residencial 
house” or some such other words in 
Article 8 


8. The matter does not appear to 
be res integra either. The Court of the 
Judicial Commissioner for Upper Burma 
held in Nga Kan v. Mi Mya; (1909) 4 “nd 
Cas 822 (U. B~ J. C’s Court), that a 
stall in a market is a house or part ofa 
house within the meaning of Article 8 of 
Schedule II and so a suit for rent res- 
pecting such a stall is cognizable by a 
Court of Small Causes. An ‘observat.on 


made in this case was that the werd. 


“house” must be taken to have been used 
in its ordinary sense. This authority was 
cited with approval in- Mt. Ahmadi 
Begum v. Girraj Kishore, AIR 1927 All 
194, wherein it was held that the word 
“house” is used. in Article 8 in its widest 
possible sense as meaning a building that 
is adopted, or may be adopted, for resi- 
dential purposes. It was stated further 
that the fact that the word “house”: has 
not been used in a restricted sense is also 


brought out by clause (v) of Section 7 of . 


the Court-Fees Act which relates to stits 
for possession of “land, houses and 
gardens,” and that the word “house” 
used in the latter provision has been 
interpreted as including buildings of 
every description, for there is no’ other 
provision in the Court-Fees Act prescrib- 
ing the amount of court-fees with respect 
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to suits for possession of shops as dis- 

ed from houses. If the Legisla- 
ture wanted to distinguish shops from 
houses, the High Court observed further, 
one would have expected some provision 
being made in the Court-Fees Act respect- 
ing: suits for possession of shops as 
distinct from houses. 


9. The Judicial Commissioner’s 
Court Peshawar held in Nathu Ram v. 
Uttam Chand, AIR 1939 Pesh 14, that a 
shop is a house within the meaning of 
Article 8 and as such a suit for rent of a 
shop is triable as a Small Cause suit. A 

ar view was taken by the Peshawar 
Court in Parkash Mehra v. Sant Ram, 
AIR 1935 Pesh 192, wherein it was held 
that a garage, like a shop, is suitable for 
residential purposes and as such falls 
wi the purview of expression “house” 
used in Article 8. In the case of Kesho 
Ram v. Municipal Committee, AIR 1936 
Pesh 55, the view taken . was that a 
building actually used as a shop, but 
capable of use as a residence, is a house 
for the purposes of Article 8, and `'so a 
suit for arrears of rent for such premises 
is a small cause suit. The Nagpur Judi- 
cial Commissioner’s Court also, likewise, 
held in Nathu v. Sonasa, (1922) 65 Ind 
Cas 966 (Nag J. C.’s Court), that the 
term “house rent? as used in Article 8 
includes “shop rent,” and therefore a 
suit for the recovery of the rent of a 
Dog is- cognizable by a Small Cause 
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10. The only authority cited by 
Shri Bhattacharjee, namely, AIR 1928 
Lah 284. Matwal Das v. Nand Lal, to 
support his contention, actually goes 
against him. It was definitely held in 
this case that the words “house rent” as 
used in Article 8 cover and include “shop 
rent.” And it was not disputed by Shri 
Bhattacharjee that the premises in dis- 
pute is a stall or a shop in the market at 
Imphal... ; : 

11. The above survey of the judi- 
cial pronouncements of the various High 
Courts leaves no room for doubt that the 
term “house” used in Article 8 does not 
mean or imply only a residential build- 
ing and that it includes any other build- 
ing which is being, or may be, used for 
residential purposes. As a matter of fact, 
according to the Dictionary meaning of 
the term “house”, it means a building in 
general including a building for the keep- 
ing of cattle, birds, plants and goods. 
This conclusion is reinforced by the use 
of the expression “house” in clause (v) of 
Section 7 of the Court-Fees Act, 1870. In 
the latter Act, it may be emphasised, 
there is no other provision for payment 
of court-fee for a suit relating to shops. 
And, further, there appears to be com- 
plete unanimity amongst the various 
High Courts in India that the expression 
“house” used in Section 7 (v) of the 
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Court-Fees Act includes a shop building. 
I would, therefore, hold, repelling the 
contention raised by Shri Bhattacharjee, 
that the Small Cause Court which dis- 
sed the previous suit was possessed of 
jurisdiction to try the same. If that suit 
ad been properly dismissed under. R. 8 
of Order IX, as looks obvious, 
suit based on the same cause of action is 


Order. 

12. - In the result, this revision 
petition fails and stands rejected. How- 
ever, since there was no judgment of this 
Court bearing on the interpretation .of 
Article 8, 1 leave the parties to bear their 
own costs in this Court. : 


Revision rejected. 
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-© ` Laishram Aber Singh,. Petitioner. vV. 
Pebam Subhas Chandra Singh and others, 
Respondents. ` 

Civil Revn, Case No. 1 of 1970, D/- 
9-12-1970, against order of Munsiff (vh 
Manipur, D/- 10-10-1169- > 

(A) Court Fees and Suits Valuations 
œ~ Court Fees Act (1870), S. 7 (iv) (c) — 
In suits covered by S; 7 (iv) plaintiff has 
sole discretion to fix valuation — Nothing 
said in Section 7 (iv) gives right . to 
the Court to- determine whether the 
valuation given by the plaintiff is fair and 
reasonable ìn the context of the value of 
the subject-matter involved. AIR 1964 
Manipur 9 held not good law in view of 
AIR 1958 SC 245. (Para. 5) 


(B) Court Fees and Suits Valuations 
~ Court: Fees Act (1870), Ss. 7 (iv) (c), 
8 — Since a suit under S. 7 (iv) (c) of the 
Court-Fees Act falls within the scope of 
S. 8, the valuations for the.purposes of 
court-fees and `. jurisdiction have to be 
identical. AIR 1958 SC 245, Followed. 


(Para D this 


Cases Referred: Chronological Paras 


(1964) AIR 1964 Manipur 9 (V 51), 
Sanayaima Singh v. . Ibeyaima 


Devi 

(1958) AIR 1958°SC 245 (V.45) = 
1958 SCR 1021, Sathappa ` ‘Chettiar 
v. Ramanathan A -6, 7 


M. Charugopal Singh, for Petitioner? 
Th. Priyananda Singh (for Nos. 1-3, 6-11) 
and Th. Jugeswar- Singh (for-Nos: 5 (v) 
and 5 (vii)) for Respondents.~ 


ORDER :—— Two real brothers, P. 
Subhas Chandra Singh and P. Phulendra 
Singh, the grandsons of P. Gokulchand 
Singh, who was admittedly the owner of 
the property in_ dispute, filed a suit for 
declaration of. their title to that property 
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another. 


surely barred by Rule 9 of the same. 


.. quashed. 


A. L R- 


and by way of consequential relief they, 
prayed for possession thereof.. The pro- 
perty is at present in occupation of L. 
Aber Singh, who was cited as defendani 
No. 1 in the plaint. L. Aber Singh plead- 
ed in his written statement that. he had 
purchased the property -from the plain- 
tiffs per registered deed dated 21-12-1962 
through their mother Tamubi Devi, .the 
defendant No. 1, who acted as their 
guardian, they being minors on the. date 
of sale and their father having died. The 
plaintiffs’ allegation im that respect was 
that. their mother had no authority to 
sell the property either in her own right 
or. in her capacity as their guardian. The 
suit was valued at Rs. 350/- both for the 
purposes of court-fee and jurisdiction on 
the basis that the suit fell under Sec- 
tion 7 (iv) (c) of the Court-Fees Act. 

2. - The defendant No. 1 L- Aber 
Singh alleged in Para. 8 of his written 
statement that the property in dispute 
being of the:market value of Rs.. 3,000/- 
on the date of the institution of the suit, 
the ‘plaintiffs had undervalued the suit 
oe so had not paid the proper court- 
ees. 

3. Issue No. 4 bearing on tha 
valuation of the suit both for the pur- 
poses of court-fees and jurisdiction was 
tried: as a preliminary issue. The Munsiff 
who tried the issue réached the conclu- 
sions by his order dated 10-10-1969 that 
the suit: falls under Section 7 (iv) (c) cf 
the Court-fees Act and so the plaintif 
“is at liberty to give his valuation and 
the said valuation has ordinarily to be 
accepted by the Courts in computing the 
court-fees payable in respect of the re- 
lief,” and added that “All that the Court 
can see is that-the valuation given by 
the plaintiffs is fair and reasonable 
having regard ‘to the value of the sub- 
ject-matter.” He, theréfore, held that 
the suit had ‘been ‘properly: valued. 
~ "4. The defendant No. 1 having 
felt aggrieved h has come up in revision to 
‘0 


- 5. Shri Charugopal. ‘Singh urged 
for the revision petitioner that the Mun- 
siff having ‘held that it is open to the 
trial Court to determine whether the 
valuation given by the plaintiffs is fair . 
and reasonable having regard to the value 
of the. subject-matter, it was obligatory 
for him to find: out further if the valua- 
tion fixed by the plaintiffs was fair and 
reasonable and that that having not been 
done the order under revision has to be 
It was not disputed by Shri 
Charugopal Singh, however, that for the - 
purpose of court-fee the suit properly 
falls under Section 7 (iv) (c) of the Court- 
Fees Act. Respecting all the six varieties 
of suits covered-by Section 7 {iv), the 
court-fees is to be paid “according to 
the amount at--which the relief sought is 
valued in the plaint or memorandum. of 


1971 
appeal.” Tt is further stated in Secticn 7 

v) that in all the six varieties of suits 
the plaintiff shall state the . amount at 
which he values the relief sought. 
Obviously, the Legislature has left the 
matter of fixation of the value of the 
relief sought for the purpose of coart- 
fees in such suits at the sole discretion of 
the plaintiff. Nothing said in the Sec- 
tion 7 (iv) gives right to the Court to 
determine whether the valuation given 
by the plaintiff is fair and reasonable in 
the context of the value of the subjact- 
matter involved. 

Shri Charugopal Singh. cited “AIR 
1964 Manipur 9, Sanayaima Singh v. 
Ibeyaima Devi, to support the conten-ion 
that it is open to the Court to find ort if 
the plaintiff has been fair in the matter of 
fixing the valuation of the relief souzht. 
It is correct that there is an observazion. 
in Para. 15 of the report that “All -hat 
the Court can see is that the valuazion 
given by the plaintiff is fair’and reason- 
able having regard to the value of the 
subject-matter, if it is capable of va.ua- 
tion.” It is also correct that the Court 
had to deal there with a case under Sec- 
tion 7 (iv) (e) of the Court-Fees Act. FE 
find myself unable to subscribe the afere- 
mentioned observation made in the re- 
ported case, for nothing said in Sec- 
tion 7 (iv) (c) warrants interference on 
the part of the Court with the valua:ion 
made by the plaintiff. If there is appre- 
hension that the provisions of Section 7 
(iv) (c) are liable to be abused by. un- 
scrupulous plaintiffs the remedy lies’ with 
the appropriate legislature and not with 
the Courts whose function is to admimis- 
ter laws and not -to legislate. It is com- 
mon knowledge that a large member of 
States in. India have already made sút- 
able amendments to Section 7 (iv) (c). 
However, until any amendment is made 
the matter of valuation entirely reste in 
the hands of the. plaintiff and the Court 
cannot interfere with the valuation fred 
by him, even though, it happens to. be 
capricious. 


6. The matter appears PA bave 
been finally settled by the Supreme 
Court in Sathappa Chettiar-v. Rama- 
nathan, AIR 1958 SC 245, wherein it-vas 
observed: “If the scheme laid down for 
the computation of fees pavable in suits 
covered by the several sub-sections of 
Section 7 is considered. it would be clear 
that in respect of suits falling under sub- 
section (iv), a departure has been made 
and liberty has wet given to the plain- 
tiff to value his claim for the purpseses 
of court-fees. The theoretical basis of 
this provision appears to be that in’ cases 
in which the plaintiff is given the op-ion 
to value his claim. it is really dificul: to 
value the claim with any precision or 
definiteness...... That is why the. Legisla- 
ture has left itto the option of the plain- 
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tiff to value his claim for the payment of 
court-fees.” Shri Charugopal Singh was 
unable to cite any authority of the 
Supreme Court to the contrary. Nor 
could he urge on the basis of principle 
that if the Legislature has given an 
option to the plaintiff to evaluate a relief 
in certain varieties of suits, it is within 
the power of the Court to revise that 
valuation on the footing that it is absurd 
in the context of the value of the subject- 
matter. Therefore, I cannot agree with 
the observation made by this Court in 
the case of Sanayaima Singh, AIR 1964 
Manipur 9 (supra), that the Court has to 
ensure that the plaintiff has put a fair 
and reasonable - valuation on the relief 
sought in. the context of the market price 
of the subject-matter. 


_ 7. — This takes me to the considera- 
tion-of the question whether the valua- 
tion fixed by the plaintiffs in respect of a 
suit- covered by Section 7 (iv) (c) of the 
Court-Fees Act. for the purpose of court- 
fee shall also be the valuation of the 
suit for the purpose of jurisdiction. The 
reply to the question is furnished by 


` Section 8 of the Suits Valuation Act, 


1887, which provides that where in suits 
other than those referred to-in the Court 
Fees Act. 1870, Section 7. paragraphs (v), 
(vi) and (ix) and paragraph (x) clause (d), 
court-fees are payable ad valorem under 
the Court-Fees Act, 1870, the value as 
determinable for the computation of 
court-fees and the value for purposes of 
jurisdiction shall be the same. Since a 
suit under Section 7 (iv) (c) of the Court- 
Fees Act falls within the ‘scope of Sec- 
tion 8 of the Suits Valuation Act, the 
valuations for the purposes of court-fees 
and jurisdiction have to be identical. This 
view gathers corroboration from the 
Supreme Court judgment in the case of 
Sathappa Chettiar, AIR 1958 SC 245 
(supra). The Supreme Court observed in 
that case that the- effect’ of the provisions 
of Section 8 is to make-the value for the 
purpose of jurisdiction ` dependent upon 

e value as determinable for computa- 
tion of court- fees, that the computation 
of court-fees in suits falling under Sec- 
tion 7 (iv) of the Court-Fees Act depends 
upon thè valuation that the plaintiff 
makes in respect of his claim, and that 
once, the plaintiff exercises his option 
and. values his claim for the purpose of 
court-fees, that. determines the value for 
jurisdiction. Therefore. once the plain- 
tiffs of our case have fixed the value of 
the suit at Rs. 350/- for the purpose of 
court-fees that shall also be the valua- 
tion for the purpose of jurisdiction. 


As a result, I hold that the 
trial Court’s finding that the suit had 
been properly valued for the purposes of 
court-fees as well as jurisdiction was 
sound in law. Hence, the revision peti- 
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tion fails and is dismissed. However, I 
make no order as to costs. 


Petition dismissed. 





AIR 1971 MANIPUR 26 (V 58 C 11) 
R. S. BINDRA, J. C. 

Chinnathai Ammal and others, Ap- 
pellants v. Ngangbam Ibotombi Singh and 
others, Respondents. 

Misc. Civil Appeal “Case. No. 4 of 
1970, D/- 4-12-1970, against order of Dist. 
J.. Manipur, D/- 3-12-1968. 

Motor Vehicles Act (1939), S. 110-A 
(3) Proviso — Words “sufficient cause” 
construed liberally to..advance substantial 
justice when neither negligence. nor 
inaction nor want of bona fides are im- 
putable to claimant. (X-Ref. Lim. Act, 
S. 5). (1890) ILR 13 Mad 269 and- AIR 
1954 SC 411 & AIR 1964 Punj 235; Rel. 
on. 2y (Para 6) 

Where a lady in South India hearing 
about husband’s death in a bus accident 
at Imphal came there and after collecting 
necessary data from Police and consult- 
ing the counsel applied before Claims 
Tribunal 23 days delay was condoned. 

(Para 7) 

Cases Referred: Chronological Paras 
(1964) ATR 1964 Puni 235 (V 51) = 

ILR (1964) 1 Punj 349, New India 
Assurance Co. v. Punjab Road- 


way 

(1954) ATR 1954 SC 411 (V 41) = 
1955 SCR 140, Dinabandhu ‘Sahu 
v. Jadumoni Mangaraj 

(1890) ILR 13 Mad 269 (FB). Krishna 
v. Chathappan 


T. Bhubon Singh, for ‘Apeallanitn: 
Th. Joychandra Singh (for No. 1) and 
N. Budhachandra Singh (for No. 2), for 
Respondents. 


JUDGMENT :— One V. Kaunter, © 
permanent resident of State of Madras, 
died at Imphal on 18- 5-1968, having been 
involved in a bus accident on that date. 
On 9-8-1968 Chinnathai Ammal, the 
widow of the ` deceased, and Chellathai 
and Periyasamy, his two minor sons, filed 
an application for compensation under 
Section 110-A of the Motor Vehicles Act, 
hereinafter called the Act, before the 
Claims Tribunal; “Manipur, presided over 
by the District Judge, - Manipur. Along 
with the claim application an affidavit 
Was put in by the first applicant, Chin- 
nathai Ammal, praying for condonation 
of delay in filing the same. It was stated 
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in the affidavit that the informetion 


about the death of Kaunter at Imphal 
reached the applicants in her village in 
Madras a few days after the tragic occur- 
rence, that some time more was involved 


in securing the services. of a dependable 
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escort to a far off place like Imphal, that 
she actually reached Imphal on 7- 8-1968, 
and that it took her another two days in 
consulting the counsel and collecting 
necessary data from the Police before 
she could make the claim on 9-8-1968. 

2. All the three respondents, the 
first two being the drivers of the ill-fated 
bus and the third being Government of 
Manipur, opposed the prayer of the ap- 
plicants for condonation of the delay. 
They pleaded in their respective written 
statements that no sufficient cause had 


. been made out to support the prayer for 


condonation. 


3. The Claims. Tribunal agreed 
with the stand taken by the. respondents 
and on holding that no sufficient cause for 
condonation of delay of 23 days had been 
established, rejected the prayer and with 
that stood dismissed the application for 


‘compensation. 


. 4 Having felt aggrieved, the three 
applicants have come up in appeal io 
this Court. ` 


5. The sole question that falls for 
determination is whether the Tribunal 
was justified in di g the claim ap- 

plication as barred by Sume. Sub-sec- 
Hon (3) of Section 110-A of the Act pro- 
vides that no application for compensa- 
tion under.the section shall be entertain- 
ed unless it is made within sixty days of 
the occurrence of the accident. A proviso 
appended to the. sub-section states that 
the Claims Tribunal may - entertain’ the 
application after the expiry of the said 
period of sixty days if it is satisfied that 
the applicant. was prevented by sufficient 
cause from making the application in 
time. The relevant data on the record is 
that the accident occurred on 18-5-1968, 
that the three applicants belong.to a 
village in Tiruchirappalli District of 
Madras State, that the applicant No. 1 is 
a widow and the other two applicants are 
minor sons of the deceased Kaunter, that 
the applicant No. 1 reached Imphal on 
7-8-1968, and that she filed the applica- 
tion on 9-8-1968. Obviously, there has 
been a delay of 23 days in making the 
application. The question for considera- 
tion is whether sufficient cause in terms 
of the proviso to -sub-section (3).of Sec- 
tion 110-A of the Act has been made out 
for condoning the delay of 23 days. Shri 
Budhachandra Singh, appearing for res- 
pondent No. 2, candidly conceded at the 
bar that/in the background of the circum- 
stances of the case the delay can legiti- 
mately be condoned. None put in ap- 
pearance on behalf of respondent No. 3. 
It was only Shri Jyochandra Singh, re- 
presenting the respondent No. 1, who 
urged that no case for condonation of 
delay is made out. š 


6. The expression “sufficient 
cause” is used in Section 5 of the Limita- 
tion Act, 1963, as also in Section 85 of the 
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Representation of the People Act, 1351, 
and that expression has been the sukject 


of a large number of judicial pronouace- 
ments including those of the Supreme 
Court. A Full Bench of the Madras High 
Court observed in Krishna v. Chathap>an, 
(1890) ILR 13 Mad 269, that the words 
“sufficient cause’ should . receive “a 
liberal construction so as to advance sub- 
stantial justice when no negligence nor 
inaction nor want of bona fides is imaut- 
able to the appellant.” This interpreta- 
tion of the expression “sufficient caase” 
was cited with approval by the Supra=me 
Court in AIR 1954 SC 411, Dinabandhu 
v. Jadumoni. The Supreme Court hai to 
interpret in that case a like expression 
used in the proviso to Section 85 of the 
Representation of the People Act. Hor’bie 
Venkatarama Ayyar, J.„ held, while 
speaking for the Court, that the proviso 
to Section 85 advisedly confers on the 
Election Commission wide discretion in 
the matter, and the obvious intention of 
of the legislature was that it should be 
eden with. a view to do justice tc all 

the parties. Shri Joychandra Singh was 
unable to cite any other authority of the 
Supreme Court laying down a contrary 
interpretation of the expression “suffñ- 
cient cause.” The language in which Sec- 
tion 5 of the Limitation Act and the >ro- 
viso to Section 85 of the Representation 
of the People Act is couched is almost 
identical with the proviso to sub-section 
(3) of Section 110-A of the Act. Therefore 
the words “sufficient cause” used in the 
latter proviso must also receive a liberal 
construction so as to advance substantial 
justice provided of course no negligence 
mor inaction nor want of bona fides is im- 
putable to the applicant. 

6A. The decision in New India 
Assurance Co. v. Punjab Roadway, AIR 
1964 Punj 235, cited by Shri Bhubon 


Singh, representing the appellants, illus-- 


trates the extent to which the Claims 
Tribunal can and should go to meet out 
justice to the victim of an accident. 
There, one Lajwanti was involved in a 
bus accident on 16th November, 1959, and 
since she lost consciousness instantly 
continued in that state for a long time, 
„her husband Dev Raj made an applica- 
tion to the Tribunal on 27th Novemzer, 
1959, in his own name under the tona 
fide belief that it had to be filed within 
15 days of the occurrence. The case was 
tried and reached the stage of arguments 
on 5th October, 1960, with Dev Raj as 
applicant when the respondents raised an 
objection that Lajwanti being alive her 
spouse had no right to make the applica- 
tion or to claim compensation in his ewn 
name. To overcome that legal hurdle, 
Lajwanti and Dev Raj made separate ap- 
plications under Order I, Rule 10, of the 
Civil Procedure Code for substitutior of 
former’s name for the latter, and the 
Tribunal allowed those applications by an 
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order dated 2nd December, 1960, which 
was more than one year after the acci- 
dent.’ This order of the Tribunal was 
challenged seriously in appeal filed 
against the final order of the Tribunal 
allowing compensation to Lajwanti, but 
the High Court upheld its validity on the 
basis that the words “sufficient cause” 
should receive liberal construction to 
advanćċe substantial justice where no 
serious negligence or Inaction or want of 
bona fides is imputed to the claimant, and 
added that where the injured person is 
incapacitated from presenting the appli- 
cation because of serious injuries the 
Tribunal can rightly extend time for 
pomata of the application. The 
High Court also took note of the fact 
that Section 110-F‘of the Act enjoins 
that where any Claims Tribunal has been 
constituted for any area, no Civil Court 
shall have jurisdiction to entertain any 
question relating to any claim for com- 
pensation which may be adjudicated upon 
by the Claims Tribunal for that area, and 
no injunction in respect of any action 
taken or to be taken by or before the 
Tribunal in respect of the 
for romiprisarlan shall be granted by the 
Civil Court. I may add that Parliament - 
bas recently extended the period of 60 
days prescribed by sub-section (3) of Sec- 
tion 110-A of the Act to six months 
realising that 60 days were not enough 
to meet the requirements in all cases. 
An outstanding feature of the 
case in hand is that though the applicant 
No. 1 supported the facts set out in the 
application for condonation of delay by 
an affidavit, none of the three respondents 
put in an affidavit to controvert the vera- 
city of the facts sworn to by her. Chin- 
nathai Ammal was unequivocal in stating 
that she reached Imphal on 7- 8-1968 and 
that she took another two days in con- 
sulting the counsel and in collecting the 
necessary material from the Police before 
she could present the application to the 
Tribunal on 9-8-1968. On getting 
the tragic news about the death of her 
husband, Chinnathai Ammal could not 
have conceivably exhibited, judged by 
the standard of normal human behaviour 
in the background of culture of Indian 
Women, any negligence or inaction in 
the matter of reaching Imphal which is 
in the extreme north-east of India from 
her village in remote South. It is also 
not abnormal that after reaching Imphal 
she should take another two days in pre- 
senting the application. Taking all these 
factors into consideration, I feel satisfied 
that the applicants were prevented by 
sufficient cause from making the applica- 
tion in time and that the learned Claims 
Tribunal was not justified in brushing 
aside their prayer for condonation ofl 
delay of 23 days. 
. §& ‘As a result, I allow the appeal, 
set aside the order dated 3-12-1968 of the 
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Claims Tribunal and remand the case to 
it with the direction that it should enter 
it at its old number and proceed to try 
it on merits as the delay In making the 
application has been condoned. However, 
I make no order relating to costs. 

Case remanded. 
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R. S. BINDRA, J. C 
anshidhar Agrawala and others, 
P en v. The State of Manipur. and 
others, Respondents. 

Civil Mise. Case No. 91 of 1970. Dj- 
4-11- 1970, against Judgment of this Court 
in Civil Revn. Case No. 20 of 1967, Dis 

7-8-1970. 

(A) Civil P. C. (1908), O. 47 R. 1 — 
Error apparent on face of record — 
Erroneous view of law is not such an 
error. 

Mistake or error mentioned in O. 47, 
R. 1 should be so manifest and clear that 
no Court would stand its being retained 
on the record. An erroneous view of the 
law or a wrong exposition of the law 
‘cannot be considered as a mistake or 
error, apparent on the face of the record. 
The power of review by High Court is 
indeed very limited. AIR 1959 Bom 466,. 
Relied on. (Paras 3, 4) 

(B) Manipur (Courts) Act (1955). Sec- 
tion 34 — Revision petition — Compe- 
tency of — One essential condition ` is 
that no appeal lies to High Court against 
impugned order — There is no difference 
between Section 115, Civil P. C. and Sec- 
tion 34 of Act im this regard — AIR 1964 
SC 497, Relied on. (Civil PC (1908), Sec- 
tion 115). {Paras 2, 5) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 ee ue: {V 5]) = 

1964-4 SCR 409, S. Khanna v. 


F. J. Dillon 

(1959) AIR 1959 Bom 466 (V 46) = 
ILR (1959) Bom 334, S. P P Awate, 
v. C. P. Fernandes 

K. Mishra, for Petitioners. 

ORDER :—This order will dispose of 
review applications Nos. 91, 92 and 96 to 
109 as the questions involved in each one 
of them are identical. 

2. The relevant facts are that the 
suits of the present applicants for khas 
possession of certain plots of land form- 
ing part of erstwhile British Reserve in 
the town of Imphal were dismissed by 
the Subordinate Judge, Manipur, by a 
common judgment dated 10-3-1967, in 
consequence of ‘his finding on a preli- 
minary issue which was worded as 
follows :— 


_ “1-A. Whether the resumption of the 
suit land by cancelling the patta by the 
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A.LE 
then Political Agent of Manipur prior to 
the Independence. of India on 15-8-194T 
and the subsequent acts of the Political 
Agents and erstwhile State of Manipur 
in granting the lands to some of the 
defendants before the integration on 
15-10-49 arose out of and during an act 
of State? Is the suit. therefore. unmain- 
tainable in the ordinary Civil Court?” 


The present applicants having fel? 
aggrieved with the dismissal of their 
suits filed revision petitions in this Court 
under Section 115 of the Civil Procedure 
Code read with Section 34 of the Mani- 
pur (Courts) Act, 1955. When those revi- 
Sion petitions came up for hearing in 
Court on 7-8-1970, the Government Advo- 
cate raised the preliminary objection that 
they were not maintainable inasmuch as 
the suits having been dismissed and 
decrees of dismissal having been passed, 
the aggrieved plaintiffs could have chal- 
lenged the decrees by way of appeal. In 
support of that contention the learned 
Government Advocate placed reliance on 
the decision in AIR 1964 SC 497, Major 
S, S. Khanna v. Brig, F. J. Dillon. to the 
effect that “If an appeal lies against the 
adjudication directly to the High Court, 
or to: another Court from the decision of 
which an appeal lies to the High Court, 
it has no power to exercise its revisional 
jurisdiction.” That contention of the 
Government Advocate prevailed in this 
Court. The relevant passage in the 
judgment dated 7-8-1970 of this Court by 
which the revision petitions were dis- 
missed as not maintainable runs as 
under: 

“Since all the suits relate fo im- 

movable properties and a number of 
questions of law are involved, second ap- 
peal to this Court would be competent 
after the first appeal is disposed of by the 
District Court. Therefore, the case would 
fall within the ambit of the rule laid by 
the Supreme Court in the case of Major 
S. S. Khanna, AIR 1964 SC 497.” 
Other observations made in that order 
were that one of the essential conditions 
which must be established to enable an 
aggrieved party to file revision petition 
even under Section 34 of the Manipur 
(Courts) Act is that no appeal lies to the 
High Court against the impugned order 
of the Subordinate Court, and that con- 
sequently there is no difference between 
Section 115 of the Code and Section 34 
of the Act in that respect. In the instant 
batch of 16 applications, review is sought 
of that order dismissing the revision 
petitions. ._ 

3. Shri K. Misra, appearing for 
the applicants, submitted that review 
was claimable on the ground that thers 
is mistake of law apparent on the fac3 
of the record. The mistake mentioned 
by him is that the view expressed by 

Court in the order dated 7-8-1970 
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that a review under Section 34 of the 
Act would be competent only if no ap- 
peal lay to the High Court against the 
impugned order of the Subordinate 
Court is manifestly erroneous. The ex- 
pression “some mistake or error 
parent on the face ‘of the record” -sed 
in Rule 1, Order XLVIL of the Code has 
been interpreted in a large number of 
judicial pronouncements. The conse<sus 
of opinion is that.a mistake or error 
mentioned in the rule should be so mani- 
fest and clear that no Court would sand 
its being retained on the record, and 
that an erroneous view of the law o2 a 
controversial point or a wrong exposi- 
tion of the Jaw cannot be considered as 
a mistake or error apparent on the face 
of the record. In other words, no re- 
view is competent if the decision though 
erroneous had been considerately reech- 
ed and rendered in awareness. 

An error or mistake asa consequ=nce 


The Bombay Se 
; P. Fernandes, that the eror 
contemplated by Rule 1 of Order XLVII 
not an error which could be deron- 
strated by a process of ratiocination, nor 
would it be correct to say that when zwo 
views on a question of law are poss_ble 
and the Court has: taken one view, the 
fact that the other view is acceptable 
view would render ‘the first view an 
error apparent on the face of the re- 
cord. 

4, When the matter in coniro- 
versy Is examined in the background of 
the principles stated above, it looks avi- 
dent that the order dated 7-8-1970 =oes 
not suffer from the vice of an erroc on 
mistake apparent on the face of the re- 
cord. The precise point raised by Shri 
Misra at the hearing of the revision zeti- 
tions was that the special right of nevi- 
sion given by Section 34 of the Act is nof 
subject to the condition that no appeal 
should lie to the High Court from an 
order made by a Court subordinate t it. 
This contention of Shri Misra was re_2ct- 
ed. Assuming for the sake of argur—ent 
that the view taken by this Court is 
wrong, it is not open to Shri Misra to 
contend that there is an error apparent 
on the face of the record. If the conten- 
tion of Shri Misra were to prevail aen 
the decision by a Court on every corzro- 
versial question of law could be opez to 
challenge by an application for reriew 
fnstead of the matter being taken in the 
superior Court of appeal or revis.on. 
Surely, this could not have been the 
intention of the Legislature underlzing 
the provisions enacted in Order XOJI. 
The power of review enjoved by the High 
Court in terms of Order XLVII is indzed 
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very limited. Therefore, I have no diff- 
culty in holding that the present review 
applications are altogether misconceived 
and so merit rejection. 

5. On merits as well, it is not 
possible to accept the contention of Shri 
Misra. The relevant part of Section 34 
of the Act is in the following terms: 

“In addition to the powers conferred 

by Section 115 of the Code of Civil Pro- 
cedure, 1908, the Court of the Judicial 
Commissioner may, on application made 
to it. call for the record of any case 
which has been decided by a civil Court 
subordinate to it and in which no appeal 
lies to it and if the Court of the Judicial 
Commissioner is of opinion that there is 
an important question of- law or custom 
and the question requires further consi- 
deration, the Court of the Judicial Com- 
missioner may make such order in the 
case as it thinks fit.” 
It looks clear to me that this special 
power of revision can be exercised by 
the High Court only if no appeal can lie 
to it in either of the manners pointed by 
the Supreme Court in the case of Major 
S. S. Khanna, AIR 1964 SC 497 (supra). 
Shri Misra urged that the underlined 
words of Section 34 just reproduced refer 
not to the special right of revision given 
by that section but relate to such right 
conferred by Section 115 of the Code. I 
regret my inability to accept that conten- 
tion as well founded. The plain words 
of the section clearly negative such an 
interpretation. 


6. For the reasons stated above, 
the review applications fail and so they 
all stand rejected in limine. 


Applications dismissed. 
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R. S. BINDRA, J. C. 

Nongmaithem Dhani Singh, Petitioner 
v. The Chief Commissioner, Manipur and 
another, Respondents. 

Civil Writ Appln. No. © of 1968, Dj- 
9-9-1970. 

Civil Services — Central Civil Ser- 
vices (Temporary Service) Rules (1949), 
Rr. 3, 2 (b) — Acquisition of quasi per- 
manent status by Government servant — 
Condition precedent — Merely putting in 
more than 3 years of service is not suffi- 
cient. 

A Government servant can acquire 
quasi permanent status only if he has 
put in continuous service for more than 
3 years and the appointing authority has 
issued a declaration to that effect after 
taking into consideration the factors men- 
tioned in Rule 3 (ii). Rules 2 (b) and 3 
must be read conjunctively and both 
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conditions must be fulfilled before a Gov- 
ernment servant can be deemed to be in 
quasi-permanent service. AIR 1964 SC 
1854, Relied on; AIR 1969 Assam 3, Dis- 
tinguished. (Paras 6 to 9) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 Assam 3 (V 56) = 

1969 Lab IC 6, G. Vasantha v. 

State of Nagaland 
(1964) AIR 1964 SC 1854 (V 51) = 

1964-5 SCR 190, Champaklal v. 

Union of India 

M. Charu Gopal Singh, for Peti- 
tioner; N. Ibotomi Singh, Govt. Advocate, 
for Respondents. 

ORDER :—By an order dated 7th of 
June, 1967, the Chief Secretary, Govern- 
ment of Manipur, issued notice under 
sub-rule (1) of Rule 5 of the Central 
Civil Services (Temporary Service) 
Rules, 1965, to N. Dhani Singh, a tempo- 
rary Stenographer in the Manipur Secre- 
tariat, intimating that his services shall 
stand terminated one month after the 
service of notice on him. N. Dhani Singh, 
the writ-petitioner herein, filed an ap- 
peal with the Chief Commissioner, Mani- 
pur, assailing the validity of the notice 
served on him. That appeal was reject- 
ed by the Chief Commissioner on 15th of 
July, 1967. On 16-1-1968 the present 
writ petition was filed wherein it was 
alleged that the orders of the Chief 
Secretary and the Chief Commissioner 
were violative of the rules of law and 
principles of natural justicé and so it 
was prayed that they be quashed by a 
writ of certiorari. 

2. The petitioner was temporarily 
appointed a Stenographer in the i 
Secretariat on Ist of December, 
According to his allegations, his wife 
was taken seriously ill and so he prayed 
for leave sometime in March, 1967. That 
leave, it is said, was granted upto 23-3- 
1967: Thereafter, he applied for exten- 
sion of leave upto 29-4-1967. Since his 
wife was recommended some major 
operation, which probably could not be 
done at Imphal, the petitioner left that 
station on 26-4-1967 for Dibrugarh in 
Assam. He happened to address another 
application to the Chief Secretary, before 
leaving for Dibrugarh, for extension of 
leave upto 31-5-1967. 


After the necessary treatment af 
Dibrugarh the petitioner returned to 
Imphal on 27-5-1967 and sent a copy of 
the medical certificate secured by him 
from the hospital at Dibrugarh to the 
Under Secretary at Imphal, apparently 
to justify his departure for Dibrug 
without permission to leave the station 
of his posting. Though the petitioner had 
enjoyed leave firstly from 24th of March 
to 29th of April, 1967, and then from 
30th of April to 3lst of May, 1967, with- 
out the same being first sanctioned, the 
Government ultimately, as a measure of 
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good-will, granted. him leave right upto 
31-5-1967. The petitioner attended office 
on 1-6-1967 and on the 7th of June, as 
stated above, he received a notice from 
the Chief Secretary terminating his ser- 
vices. 


3-4. The termination of his services 
was challenged on the following grounds 
outlined in Para. 7 of the writ petition: 

(1) The order terminating his ser- 
vices offends the provisions of Art. 311 
(2) of the Constitution inasmuch as he 
was a quasi-permanent Government ser- 
vant and not a merely temporary em- 
ployee; 

(2) The juniors of the petitioner 
having been continued in service, 
termination of his services offends the 
principles of natural justice; and 
Pp (3) The impugned order was mala 

e. 

In their counter-affidavit the respondents 
who are the Chief Commissioner of Mani- 
pur and Union of India, opposed the 
prayer made in the writ petition prin- 
cipally on the ground that the petitioner 
having been appointed as a temporary 
Stenographer his services could be termi- 
nated by a month’s notice in terms of 
Rule 5 (1) of the Rules. It was vehe- 
mently denied that the case fell within 
the ambit of Article 311 (2) of the Con- 
stitution, or that any principles of natural 
justice had been violated, or that the 
order was mala fide. 


5. The only point canvassed at the 
bar on behalf of the petitioner by his 
counsel Shri Charu Gopal Singh was that 
since the petitioner had been appointed 
on ist December, 1958, and so by 7-6 
1967 he had put in more than 3 years’ 
service, he had acquired by the latter 
date the status of a quasi-permanent em- 
ployee and as such his services could not 
be dispensed with in terms of Rule 5. In 
support of that submission he placed 
reliance on the decision in G. Vasantha 
v. State of Nagaland, AIR 1969 Assam 
and Nagaland 3. A close study of that 
case would bring out that that it is 
clearly distinguishable from the one in 
hand on facts. The High Court reached 
the definite conclusion in the reported 
case that on the date of termination of 
the services of G. Vasantha, she was hold- 
ing a permanent post. Undeniably, the 
Provisions of the Rules do not govern a 
permanent Government servant. 


It is correct that the Assam and 
Nagaland High Court made reference ta 
Rule 2 (b) and Rule 3 of the Rules to 
examine an argument raised on behalf of 
the State that G. Vasantha was a tempo- 
rary employee on the date on which her 
services were terminated. However, the 
final decision made in the case rested not 
on the provisions of those Rules but on 
the finding, supported by a Government 
Notification dated 10-10-1966, that the 
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petitioner had been declared to 3e a 
permanent employee. Nothing stated in 
that case lends support to the view that 
immediately after a temporary employee 
has served for three years he acquires 
` the status of quasi-permanent employee 
ipso facto. 

6. Coming to the case in ham, it 
looks necessary to examine the relevant 
provisions of the Rules to find out if the 
petitioner Dhani Singh had acquired the 
status. of semi-permanent Government 
servant by 7-6-1967. Though in the peti- 
tion and in the counter-affidavit the par- 
ties had relied upon the Rules made by 
the Government in 1965 in suppor: of 
their rival contentions but during the 
course of arguments Shri Charu Gopal 
Singh for petitioner and Shri N. Ibotembi 
Singh, the learned Government Advo- 
cate, for the State, commonly stated that 
the Rules of 1949 shall cover the present 
ease. Rule 3 of those Rules runs as 
under :— i 

“A Government servant shal be 
deemed to be in ‘quasi-permanent ser- 
vice: 


(i) if he has-been in continuous Gov- 


ernment service for more than three 
years; 

(ii) if the appointing authority, keing 
satisfied as to his suitability in respect of 
age, qualifications, work and character, 
for employment in a quasi-permanent 
capacity, has issued a declaration to that 
effect, in accordance with such instruc- 
tions as the Governor-General may issue 
from time to time.” : 
It was the contention of Shri Charu 
Gopal Singh that according to this 3ule 
a Government servant shall accuire 
quasi-permanent status if he has ‘either 
put in continuous service for more than 
3 years, or, alternatively, if the appoint- 
ing authority has issued a _ declaretion 
that he has acquired such a status. Eow- 
ever, this interpretation of Rule 3 cannot 
be sustained on the plain reading of the 
Rule or in the context of the phraseology 
of the other Rules. Shri -Charu Gopal 
Singh strenuously urged that he would 
like this Court to assume the existence of 
the word “or” after sub-clause (i) of 
Rule 3. However, if such were the irten- 
tion of the Rule-making authority it 
could have conveniently inserted that 
-word after clause (i). The non-existence 
of that word cannot be attributed to 
accidental omission. - 

Te The expression “quasi-per- 
manent service” is defined in Rule 2 (b) 


as “temporary ‘service commencing from- 


the date on which a declaration - issued 
under Rule 3 takes effect and consists of 
periods of duty and leave (other zhan 
extraordinary leave) after that date.” 
This definition demonstrably brings out 
that one can become a quasi-permanent 
servant only on a declaration being fssu- 


N. Dhani Singh v. State (Bindra J. C) 


- behalf of the 


{Prs. 5-8] Mani. 31 


ed under Rule 3 and not otherwise. If 
the interpretation placed by Shri Charu 
Gopal Singh on Rule 3 were accepted, 
then in terms of clause (i) of Rule 3 a 
Government servant would acquire quasi- 
permanent status immediately after 
putting in 3 years of service without any 
declaration to that effect having been 
made by the appointing authority: How- 
ever, the definition of the expression 
“quasi-permanent service” specifically 
envisages a declaration by the competent 
authority and the declaration- finds men- 
tion only in clause (ii) of Rule 3. There- 
fore, a combined reading of Rule 2 (b) 
and Rule 3 leaves no room for doubt that 
instead of assuming the word “or” after 
clause (i) of Rule 3, as suggested by Shri 

Gopal Singh we have to assume 
the word “and”. 

Put in other. words, the two clauses 
of Rule 3 have to be read conjunctively 
and not disjunctively. Therefore, a Gov- 
ernment employee can acquire quasi- 
permanent status only if he has put in 
continuous service for more than 3 years 
and the appointing authority has issued 
a declaration to that effect after taking 
into consideration the factors mentioned 
in clause (ii). The interpretation can- 
vassed by Shri Charu Gopal Singh can- 
not reconcile clause (i) of Rule 3 with 
Rule 2 (b) and therein lies its infirmity. 
According to well, settled principles of 
interpretation of statutes, in which cate- 
gory the Rules under consideration fall, 
effort has to be made to reconcile the 
various parts of the statute, and on that 
footing alone the proposition solicited on 
€ writ-petitioner stands at 
discount and so has to be discarded. 


- 8 The legal point debated in this 
Court is happily not res integra. The 
Supreme Court held in the case of 
Champaklal v. Union of India, AIR 1964 
SC 1854, that Rule 3 must be read along 
with Rule 2 (b) which defines “quasi- 
permanent service” and that the context 
of Rule 3 itself requires that it must be 
read in harmony with the definition of 
“quasi-permanent service” in Rule 2 (b). 
The Supreme Court observed further 
that the rule making § authority could 
possibly not have the intention to create 
disharmony. between the definition in 
Rule 2 (b) and the provisions in Rule 3 
and that as such under Rule 2 (b) quasi- 
permanent service begins from the date 
on which a declaration is-issued under 
Rule 3, that being the sine qua non for 

2 commencement of quasi-~permanent 
service. 


. The Supreme Court clinched the 
issue by adding that without such a 
declaration quasi-permanent service can- 
not begin. It was pointed out further 
that Rule 2 (b) and Rule 3 when read 
together inevitably yield the conclusion 
that the two sub-clauses of Rule 3 must 


32 Mani. (Prs. 8-11)-[Prs. 1-2] Laisram v. L. Gopal Singh (Bindra J. CJ 


be read conjunctively and both conditions 
' must be fulfilled before a Government 
servant can be deemed to be in quasi- 
permanent service, namely, (i) that he 
has been in continuous Government ser- 
vice for more than three years, and (ii} 
that the appointing authority after satis- 
fying itself as to his suitability.in various 
respects for employment in quasi-per- 
manent capacity has issued a declaration 
to that effect. Concluding the discussion 
the Supreme’ Court remarked. that the 
scheme of the Rules following. Rule 3 
makes it clear that the two.clauses ` of 
Rule 3 should be read conjunctively. 

9. Since admittedly no declara- 
tion had been made in respect of the peti- 
tioner in terms of 
that he had acquired the status of quasi- 
permanent servant by merely putting in 
more than 3 years of service’ cannot be 
sustained. Therefore, I hold, accepting 
the contention of the learned Government 
Advocate, that the petitioner was a tem- 
porary servant on 7-6-1967 when notice 
terminating his services was issued by the 
Chief Secretary. If so, it was not disputed, 

services could be terminated by one 
month’s notice in terms of Rule 5 which 
provides, inter alia, that— 

(a) the service of a temporary Gov- 
ernment servant who is not in quasi- 
permanent service shall be liable to 
termination at any time by, notice in 
writing given either by the Government 
servant to the appointing authority or by 
the appointing authority to the Govern- 
ment servant; -and 

(b) the period of such notice shall be 


one ‘month, unless -otherwise agreed to` 


by the Government and by the Govern- 
ment servant. . 

Hence, I see no escape from the conclu 
sion that the petitioner’s services had 
been validly terminated. 

10. Shri Chru Gopal .Singh did 
not urge any other point on behalf of the 
petitioner. He did not contend that the 
provisions. of Article 311 (2) are attract- 
ed in the present case; nor he pressed 
the plea of mala fides of which, I -mày 
add, no particulars had been _ given- in 
.the writ petition. 


11. In the result,- the "petition 


` fails and is dismissed with costs.: Advo- 


eate’s fee Rs. 32/-. 
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Laisram Tombi Singh, Petitioner v. 
D aoe Singh and another, Respon- 
en 


Civil Writ Appin. Case No. 13 of. 1968, 
D/- 11-12-1970... 
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‘Rule 3, his contention’ 


- effect from 1-8-1968.. 


-A LE. 


(A) Constitution of India, Article 311 
— Payment of remuneration for the work 
done is not a decisive factor in determin- 
ing whether the person concerned holds 
a civil post. AIR 1967 SC 884 & AIR 
1955 Pepsu 25 & AIR 1959 ‘Tripura 21, 
Followed. . (Para 6) 


- . (B) Constitution of India, Art. 311 — 
A village Chowkidar in Manipur Terri- 
tory does not hold a civil post within 


- meaning of Article 311 — Case law dis- 


cussed. (Para 7) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 884 (V 54) = 
_ 1967-1 SCR 679, State of Assam 
v. Kanak Chandra Dutta 
(1959) AIR 1959 Tripura 21 (V 46). - 
Mahendralal v. Union Territory 
of Tripura 
(1955) -AIR. 71955 Cal 556 (V 42) = 
59 Cal WN 628, Brojo Gopal _ 
Sarkar v. Commr. of Police 
(1955) AIR 1955 Pepsu 25 (V 42) = 
ILR (1954) Patiala 687, Kartar - 
Singh v. State.of Patiala and 
East Punjab States Union i 6- 


S. Somorendra Singh, for Petitioner; 


N. Ibotombi Singh, Govt. Advocate, for 


Respondents. 


' ORDER :— This is a petition under 
Article 226 of the Constitution by L. 
Tombi Singh praying that the order 
dated .24-7-1968 by ‘which the Superinten- 
dent of Police, Manipur, respondent No.1 
herein, terminated . services” as- 
Chowkidar of village Khangabok ‘should 
be quashed by a writ of certiorari. — 


2. According to the allegations 
made by the petitioner, -his father’ L. 
Tomal. Singh was the Chowkidar of 
Khangabok until the middle of 1967 when 


- he (Tomal Singh) was taken ill and he 


happened to officiate as Chowkidar vice 
his father. Even after the death of 
Tomal Singh in Septembér, 1967, the 
petitioner, it is pleaded, -continued to 
officiate’ as Chowkidar until 20th of May, 
1968. By a public notice dated 2-3-1968 
the officer in charge of the Police- Station, 
Thoubal,. called upon the residents of the 
village Khangabok to elect anew Chowki- 


` ‘dar and he fixed 20th of March 1968. as 


the date for the purpose.: As a result of 


_ the election held, the. petitioner was ap- 
Petition- aieia. 


pointed Chowkidar with effect from 21-5-. 
1968 by the Superintendent of Police. 
Almost about two months thereafter. to 
be precise on 24-7-1968, the Superinten- 
dent of Police -passed an order terminat- 
ing the services of the petitioner with 
It was for the rea- 
son, as stated in. the writ petition, that 
the dismissal of the petitioner from his 
earlier post of a Police constable in Mani- 
pur was upheld in the Writ Petition 
No. 3 of:1961 filed by him in the: Court of 
the Judicial Commissioner. The order 
dated 24-7-1968, it is claimed, is illegal, 
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without jurisdiction and in violation of 
the constitutional provisions. ‘i 


3. The respondents,, who are 
Superintendent of Police, Manipur, 


the 


affidavit filed on their behalf that the re- 
moval of the petitioner as Chowkijar 
violates any’ provision of the Constitution 
or it suffers’ from -any other legal intir- 
mity. It was however admitted that the 


petitioner officiated. as Chowkidar before — 


the election was held consequent on’ the 
death of his father, the previous Chowki- 
dar, and that on the basis of that ` e-e¢- 
tion the petitioner was appointed as the 
new Chowkidar, though, it was added, he 
had scored second position in the elect_on. 
.The petitioner, according to respondents, 
had secured 404 ‘votes as against 526 
` secured by one N. Tombi Singh. - Desvite 
his second position in the -poll, it was 
alleged, the petitioner was appoirted 
temporarily as Chowkidar as he ‘was 
likely to serve better than Shri N. Tombi 
' Singh.” However, the respondents stated 
further, subsequently it was learnt that 
the petitioner was a dismissed’ constable 
and on that account his services were 
‘terminated and vice him N. Tombi Singh, 
who had secured the highest votes in the 
poll, was appointed as Chowkidar. ‘It 
was alleged that the office of Chowk:dar 
is a part time job carrying remunerazion 
of Rs, 15/- per. mensem and that the 
` incumbent of:the office is not a Govern- 
ment servant. It was alleged -further 
that though it is a long standing practice 
that: Chowkidars are appointed by the 
Superintendent of Police ‘on. the basis of 
elections by the residents of the villages 
concerned,. but there are no prescribed 
. rules governing such appointments. In 
Para. 7 of the counter affidavit the res- 


‘pondents stated that’a village Chowk dar ` 


usually renders assistance to the Police 
in maintaining law and order within his 
jurisdiction under the direct control and 
supervision of the Police Department and 
that since the petitioner was found to be 
a dismissed Police constable it was zon- 
sidered undesirable to retain’ him in office. 
It was further stated that.at the tim= of 
his appointment as Chowkidar, the peti- 
‘tioner had suppressed the fact about his 
dismissal as Police Constable. 


4. The petitioner alleged in his 
rejoinder that he had been informec by 
‘his counsel that the village Chowkidar in 
‘the Union Territory of Manivur holds a 
‘civil post and as such the impugned’ order 
is hit by Article 311 of the Constitu<ion. 


5. Shri Somorendra Singh. repre- 
‘senting ‘the petitioner, and Shri N. Ibo- 
tombi Singh, appearing on behalf-of the 
. respondents, were agreed at the time of 
arguments that the fate of the writ veti- 
tion hangs by reply to the -question whe- 
ther or not the Chowkidar holds a zivil 
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and 
the Union of India, denied in the- courter | 


: holder of the post. 


_the year 1891 and that ‘some 
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post within the meaning of that expres- 


‘sion as used in Art. 311 of the Constitu- 


tion. If it is a civil post then the removal 
of the petitioner from the office. would 
violate Article 311, for .admittedly- no 
compliance with the provisions thereof 
had been made before ‘the impugned 
order was passed. ý 2 2 : 


6.° The expression 
not defined in the Constitution or any- 
where else. though-its exact connotation, 
has been. the subject of discussion in a 
large numbey::of ‘authorities including 
those of the Supreme Court. The latest 
judgment of the Supreme Court on the 


- Subject is reported in AIR 1967 SC 884, 
State of Assam v: Kanak Chandra Dutta. - 


The relevant passage of the judgment 


reads as under :— 
“(1) In the context of Articles 309, 
310 and 311, a post denotes an office. .A 


person who holds a civil- post under a . 


State holds “office” during the pleasure 
of the Governor of the State, except as 
expressly provided by. the Constitution, 
see Article 310. A post under the State is 
an office or a position to which duties in 
connection with the affairs: of the State 
are attached, an office or a position to 
which a. person is appointed and which 
may exist apart from and independently 
of the holder of the post. . Article 310 (2) 
contemplates that a post may be abolish- 
ed andia person holding a-post “may be 
required to’ ‘vacate the post, and it em- 
phasises the idea of a post existing apart 
from the holder of the post. A post may 
be created before the’ appointment or 


simultaneously with it. -A post is an em- . 
‘ployment, but every: employment is not 


a post. A casual labourer is not the 
A post under the 
State means a post under the administra- 
tive control of the State. The State may 
create or abolish the post and’ may regu- 
late the conditions of service of persons 
appointed to the post.” i 


The most important words in this excerpt ` 


are that a post “may exist apart from and 


-independently of the holder of the post.” 


and that Article 310 (2) “emphasises the 
idea of a post existing apart from the 
holder of the post.” Another equally im- 
portant sentence in the excerpt is: “A 
post is an employment but every employ- 
ment is not a post.” The burden of 
establishing that the petitioner was in- 
cumbent of a civil post rested squarely on 
him, and if he fails to convince this Court 
that he was holding a civil post the writ 
petition will fail ipso facto. AJl that his 
counsel could urge to support the conten- 
tion that a Chowkidar holds a post was 
that the office of Ghowkidar in the villages 
of Manipur has been in existence since 


emoluments are attached to the 


office. 
However, Shri Somorendra 


Singh: very 


monthly. 


“civil post” is 
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fairly conceded that the appointments of - 


Chowkidars are made not in terms of any 
‘law but on the authority of certain execu- 
tive instructions. The payment of some 
remuneration by the . Government to a 
person for the services rendered to it by 
him is certainly not the test for declaring 
him as the holder. of q civil post. 
The Supreme Court has very unambigu- 
ously observed in the case of the State 
of Assam, AIR 1967 SC 884 (supra), that 
a casual labourer is not the holder of a 
post. AIR 1955 Pepsu 25, Kartar ‘Singh v. 
State of Pepsu, is an authority for the 
proposition that Article-311 does not ap- 
ply to the contingency staff ‘since they 
are employed not in régilar service and 
they are paid for the ‘period. for which. 
they actually work. To the same effect 
is the authority reported in AIR 1959 


Tripura 21, Mahendralal v. Union “Terri- . 


tory of Tripura. Therefore, payment ot 
- {remuneration for the work done is'not a 
decisive factor in determining whether 
the person concerned holds a post. 


Te Apart from the two facts that 
office of Chowkidar is elective- and that 
- the incumbent is paid some remuneration 
for the help that he renders to the Police 
Department, Shri Somorendra Singh was 
unable to contend, much less prove, thet 
the Government has created.any posts oł 
Chowkidars in the Territory or that 
Chowkidars, are entitled to privileges and 
are subject to discipline usually associat- 
ed with the Government servant in the 
regular employment of the Government. 
It was admitted by him, as stated above, 
that institution of Chowkidars came into 
being in the year 1891 on the basis. of 
certain executive instructions issued by 
the Police Department. It is therefore 
fantastic to suggest that Chowkidar holds 
a civil post in Manipur when it.is mani- 
fest that he has not to attend any office 


regularly, nor has he to render any work: 


on each day the offices of the Govern- 
ment remain open during the year, nor, 
again, he is to take leave if he moves 
eut of the village or falls ill. There is 
not a.tittle of material on the record to 
establish that Chowkidars are entitled to 
any pension or gratuity or are governed 
by Fundamental Rules to which the Gov- 
ernment employees are subject. There- 
fore, on the present record it is not pos- 
sible to agree with .Shri Somorendra 
Singh-that the petitioner held any civil 
post when his services as a Chowkidar 
were terminated by respondent No. 1. I 
may emphasise that the Supreme Court 
held in the case cited above that a post 
under the State means a post under the 
administrative control of the State. 
Since, however, there is no data to show 
that the Chowkidars are subject to. such 
control, the contention at the petitioner 
must fail. 
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ALE 


TA. Posts in a State, speaking 
generally, are created on the authority of 
some statutory law or rule, or by the 
Head of State, or some Head of the 
Department or’ some other State officia} 
to whom necessary authority may be 
delegated by the Head of the State. Em- 
ployment of an individual on behalf of 
a State does not necessarily mean that he 
is employed:against a post or he is hold- 
ing a post. Hence, no anomaly is involv- 
ed in the statement that one is in the em-. 
ployment of the State without holding a 
‘post under the State. Before an indivi- 
dual can lay claim of holding a post, he 
has to prove that theré-is a post in 
existence and that he is the incumbent 
. thereof. Judged by these tests the. peti- 
tioner Tombi Singh has miserably. failed _ 
in establishing that there is any post o3 
Chowkidar in village Khangabok. 


8. --In fairness to Shri Somorendre 
Singh a passing reference must be made 
to the two authorities cited by him at the ` 
bar. The first one is reported in 59 Caf 
WN 628 = (AIR 1955 Cal 556), Brojo-' 
gopal v. Commr. of Police. There it was 
held that a person holding the office of 
a Special Constable, appointed undet. 
Section.12 of the Calcutta Suburbar: 
Police Act, 1866, by the Commissioner of 
Police, Calcutta, holds a “civil post” 
under the State within the meaning of 
Article 311 of the Constitution,- despite ` 
the fact that such’a constable: does not. 
enjoy any remuneration and has tc 
arrange uniform at his own cost. The 


decision in the case rested on Section 12 


of the Act:of 1866, which provides that 
every special police officer appointed. 


- under Section.12 of the Act shall have - 
_the same powers, privileges and protec- 


tion and shall be liable to perform me 
same duties, and shall be amenable . 

the same penalties and be subordinate e 
the, same authorities as- the ordinary off- 
cers of Police. ‘The High Court observed 
that Section 13 makes it clear that the 
status of a. special constable appointed 
under Section 12 of the Act is for all 
practical purposes the same as that of an 
ordinary officer of the police force except- . 
ing that. he renders his services without 
remuneration and he pays for his owr 
uniform. It was stated further that Sec- 
tion 13 confers on the special constable 


‘the same powers, privileges and protec- 


tion which are available to an ordinary 
police. officer, and that since an ordinary 
officer of the regular police force, is. 
entitled to the protection of Article 311 
of the Constitution that protection is 


available to the special police constable 
as well. The Calcutta. case is clearly 
distinguishable on facts. The appoint- 


ment of the. special constable is made 
under the provisions of an Act and his - 
privileges and obligations are specificaily 


\ 
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_stated statutorily to be the same as those 
Stat the regular police personnel in zhe 
tate. : 


9. Thé Second authority cited by 
Shri Somorendra Singh is AIR 1953 All 
17,. Mohammad Qidwai v. The Governor- 
General in Council. In that case it was 
- held that the word “civil” used before 
the word “post” in Section 240 (1) of the 
Government of India Act 1935, which cor- 
responds with Article 311 of the on- 
stitution, -is clearly meant to distinguish 
posts in the Defence Forces, and that the 
words “civil post” cannot be confined 
merely to’ posts which areborné on the 
cadre of afiy regularly constituted zeť- 
vice. - All:posts held by public servants, 
the High Court observed further, if- the 
posts do not belong to «the Military 
Department or. the ‘Defence’ Forces, must 
be deemed to be civil posts.. under: the 
Crown. These observations are cleerly 
tnexceptionable, but at the same tme 
they furnish no solution to the point. that 


: has arisen for determination in the case’ 
‘question is whether a 


in hand.. That 
Chowkidar in the ‘Union ` Territory of 
Manipur holds a civil post. The Supreme 
Court held in the case of State of Assam 
(supra) that it is a question of fact. in 
each case whether there is a relationship 
of master and servant’ between the Siate 
“and the alleged holder of a post. 
insufficient to establish such a relation- 
ship between. the petjtioner and the 
State and so it can'be stated without 
demur that the petitioner has failed to. 
oe that he was a holder ‘of any civil 
pos 


10. In the result, the writ petifion 
fails-and so is dismissed. However I 
make. no order as-to costs. - 


Petition dismissed. 


AIR.1971 MANIPUR 35 (V 58 C 1). 
R. S. BINDRA, J. C. 

-Akoijam Ranbir Singh, Petitioner v. 
The Government of Manipur, Respen-- 
dent. 

Criminal Misc. Appln. Case 
ef 1971, D/- 21-9-1971, for 
Supreme Court, against | judgment of 
this Court. in Cri. Appeal No. .2 of 1968, 
‘D/-11-3-1971. 


(A) Constitution of India. Art. 134 
(1) (c) — Discretion to grant certificate 
should be ea sparingly. It can- 
not be granted. when the only question 
raised is one of re-appraisal of evidence. 


No. 36 


“(Para 2) 
(B) Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction) Act 
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The | 
data on the present record is altogether ` 


_ Special circumstances. 


| tion of evidence, ` 


leave to’ 


A. R. Singh v, Govt: ‘of Manipur (Bindra J: C.) (Pts. 8-10)-[Prs, 1-3] Mani. 35 


(1970); Section 2 — ‘Under Section 2; no. 


certificate of High Court is required to 


file an’ appeal in Supreme’ Court; But- 
that does not mean that the convict is 


entitled to claim a certificate under Art. _ - 


134 (1) (c). No such amendment of Con-: | 
stitution is envisaged in the Act. Sec- 
tion: 2 is ‘only pari ‘passu with Sec- 


tions-109 and 110, Civil P. C. (X-Ref. — 
Constitution `of. India, Art. 134 (1) (e).) 
(X-Ref:— Civil@P, C; (1908), Ss. 109 and 
110). (Para 3)- 


-K. Bapu Singh, for Petitioner; | N. 


nei Singh, Public Prosecutor, >for 
Respondent. 
ORDER:— This is: an application 


under sub-clause (c) of -clause (1) of 
Article 134 of the Constitution for a 
certificate of fitness to appeal to the 
Supreme Court against the judgment 
dated. llth of March 1971 of this Court 
whereby the order. of the Sessions Judge 
acquitting the applicant A. Ranbir Singh 
of the charge of murder was set aside 
and he was convicted and sentenced to 
life imprisonment: under section 302 
I. P. C, The prayer for certificate is 
opposed by the State. 


By a> Itis well settled that the dis- 
cretionary power ` to grant certificate 
under clause (c) should be exercised 
sparingly ‘since the Supreme Court is 
not an ordinary Court of -Criminal 
Appeal, Speaking generally, the certi- 
ficate can be granted under that clause ` 
only when there -appears to be an in- 
fringement of. essential principles of jus- 
tice or when there is substantial ques- 
tion of law or principle involved. Terse- 
ly put. the certificate cannot be granted] - 
unless there are some ‘exceptional or 
Nor can the certi- 
ficate be granted, it is equally well settl- 
ed, when only the question raised is one 
of re-appraisal of evidence, “Shri Bapu 
Singh, the learned counsel representing 
the applicant, conceded that the only 
point which he wants:to urge in the 
Supreme Court is respecting the apprecia- 
I think the applicant, 
is clearly not entitled te set. the certifi- 
cate under sub-clause (c) ef Article 134 
(1) on that basis. 


3. The. alternative sound taken 
by Shri Bapu Singh is founded. on clause 
(a) of Section 2 of the Supreme Court 
(Enlargement of Criminal Annellate 
Jurisdiction) Act, 1970. That clause pro- > 
vides that an appeal shall lie to the 
Supreme Court. fram any judgment, 
final order or sentence in a criminal pro-' 
ceeding of'a High Court in the territory 


‘of India if the High Court has on appeal 


reversed an order of acquittal of an ac- 
cused person and sentenced him to im- 
prisonment for life or to imprisonment 
for a period of not less than ten years. 
Undoubtedly. the applicant has a right 
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of appeal to the Supreme Court under 
Section 2 of the Act since this Court had, 
set aside the ‘order of acquittal in his 
favour ‘and has then convicted and sent- 
enced him to life imprisonment under 


i Section 302 I. P. C. However, Section ` 2 


of the Act gives a right of appeal to the 
‘aggrieved party to the’ Supreme ` Court 
. without intervention of the High Court. 
In other words, no certificate of the High 
Court is required to enable a convict to 
file an appeal in. the Supreme Court 
under Section 2 of the Act. The sub- 
mission made by Shri Bapu Singh is that 
Section 2 of the Act should be taken to 
have been incorporated in Article -134 
of the Constitution. and since :the present 
applicant has a right of appeal to the 
Supreme Court in terms of that section, 


he is entitled to claim a certificate under - 


clause (c) of Article 134 (1). The’ sub- 
mission, in my opinion, has not even the 
semblance ‘of -plausibility.’ The provi- 
sions of the Act leave no room for doubt 
on the point that no amendment of the 
Constitution was envisaged by the Act. 
It is a normal Parliamentary legislation 
which was obviously placed on the 


statute book of the country in exercise of. 


the power given by clause’ (2) of Article 
134, That clause provides that ` the 
Parliament may by law confer on ‘the 
Supreme Court any further powers to 
entertain and ‘hear appeals 
judgment, final order or sentente in a 
criminal proceeding of a High Court in 
the territory of India subject to such 
conditions . and. limitations as may be 
specified “in such law. I feel satisfied 
that no part of the Act is to be consider- 
-ed as having been incorporated in Arti- 
cle 134 of the Constitution, Section 2 of 
the-Act of 1970 is pari passu with Sec- 
tions 109 and-110 of the Code of Civil 
Procedure,. the former 
right of appeal to the Supreme Court in 
criminal matters apart from the . 
stitutional ‘right: of appeal given : by 
Article 134 and the latter giving identi- 
cal right of appeal in civil matters 
sides those vouched’ by. Article 
Hence, I repel the, submission made 
Shri Bapu Singh. ‘ 


4, It appears that Shri. Bapu 
Singh was not aware when he filed the 
present application that the Act of 1970 
_ had come into force. If that fact were 
known'to him he would have advised his 
client to file an appeal straightway ` in 
the Supreme Court instead of ‘moving 
this Court for a certificate under clause 
“(c) of Article 134 (1), However, for 
reason of ignorance on the part, of the 
counsel about the existence of the Act 
and the rights of the , applicant there- 


133. 
bY 


under, this Court is not in a position to` 


lend a helping hand. The applicant 


would be well-advised to file an appeal ~ 


to the Supreme Court, accompanied by 


from any . of the Act — (X-Ref: Sec. 164) — 


providing for’ - 


con- - 


be- - 


‘raises the question what is 


A.LR. 
an application praying for condonation 
of delay in filing the same. 


5.. As a result, the ‘application - 
fails and is hereby dismissed. g 


Application ‘dismissed. 


AIR 1971 MANIPUR 36 (V 58 c 
R. S. BINDRA J. C. ° 


Khaidem Tamphajao Singh on his 


death -by his L. Rs. Yumnam- Ningol 
Khaidam. Ongbi Padmamukhi Devi and 
others, Appéllants v. Hijam ` Ningol 


Yumnam Ongbi. Leimahal Devi- and an- 
other, Respondents. 

Second Appeal Case No. 32 of 1969, 
D/- : 30-3-1971, against . judgment and 
decree .of Dist J. Manipur D/- 4-8-1969. 


Tenancy ‘Laws. Manipur Land 
Revenue: and Land Reforms Act (33 of 
1960) Section 132 (1) — Where tenant has 
a right and privilege of the offer of first 
purchase, landlord: cannot escape the 
obligation merely because he incurs a 
penalty prescribed under Section 164 of 
the Act since penalty cannot be treated 
as an alternative for the obligation of 
the landlord arising cut of the right 
guaranteed to the tenant by econ tee 
1954 SC’ 417 and AIR 1958 SC 838 
Followed. (Paras 9, 10) 

' The right conferred by Section 132 is 
for the personal benefit of the: tenant, 
while the penalty mentioned in Sec, 164 
is conceived in the interest of public 


policy. The right and penalty provided 


by the two sections ‘are not -mutually 
exclusive; both can stand side by side. 
Hence the tenant can very rightly assert 
his claim to the first option for purchase 
of the land in dispute. (Para 9) 


Cases- Referred: Chronological Paras 
(1958) AIR 1958 SC 838 (V 45) = 
1959 SCR 878, Bishan Singh v. 
Khazan Singh 
(1954) AIR. 1954 SC 417 (V 41) = 
1955 SCR 70, Audh Behari Singh | 
- v, Gajadhar Jaipuria , 
R. K. Manisana Singh, for Appellants; 
N. Budhachandra Singh and N. Kerani 
Singh, for Respondents, 
JUDGMENT:— This second 
by the plaintiff Kh. P alee 
the 


appeal 
Singh 

true 
import of section 132 of The Manipur 
Land Revenue and Land. Reforms, Act, 
paar hereinafter called the Act. 

Y. Chaoyaima Singh; the 
hushind of defendant No. 1 Leimahal 
Devi, was the owner of the land in dis- 
pute and prior to his death he was alleg- 
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ed to have leased- out that land to ~the 
plaintiff. When the defendant Leimzchal 
Devi acquired ownership of the land on 
succession to her husband, she allowed 
Tamphajao Singh to continue as terant 
thereof. The plaintiff however 
.on the day of Panchami of 1966, when he 
went to the land. for. loutaba, ‘that 
Leimahal Devi had sold ‘the land on 
27-1-1966 for a sum of Rs. 1,500/- to the 
‘defendant No, 2 W.. Ketuki Singh, and 
since the sale had been made without 
compliance with the provisions of Sec- 
tion 132 of the Act, the plaintiff filed a 
suit on 13-4-1966 claiming a declaration 
that the sale’ made‘ by -the defendant 
No. 1 in - favour of defendant: No. 2 is 


null and void and-that he is entitled to 


purchase the. land in „preference to 


defendant No. 2 for a sum of Rs. 1.000/-; 


which, he pleaded, represented the true 
market value of the land, and: not 
Rs. 1,500/- for which the sale was saic to 
‘have been made by. Leimahal “Devi to 
Ketuki Singh. 


3 The. suit was resisted by... the 
two defendants by a common written” 


statement. They alleged that. the plain- 
tiff was ‘not a tenant of Eeimahal Levi 
on the date of the sale of the suit land 


but he was in occupation only as Lourhat. 
Nekpa, which means a labourer engazed™ 


against wages for cultivation of the land. 
The defend prite maintained that the sum 
of Rs. 1,500/- represented the true market 
price of the land on the date of its sale. 


4. The trial Court decreed the 
suit: on the findings that the plaintiff 
was the tenant of- Leimahal Devi on 
27-1-1966, and that in terms of Sec. 132 
_the land owner (defendant No. 1) 
bound to give notice to-the tenant (the 
plaintiff) offering to sell the land: to Lim 
before he could sell it to someone else. 


5. The defendants having Zelt 
- dissatisfied with the judgment and decree 
of the trial Court..took ‘the matter in 


appeal to the Court of District Judge, . 


who, by his judgment dated 4th of 
August 1969, allowed the appeal and dis- 


missed the suit of ‘the plaintiff with 
costs of both the Courts. The appeal. 
. was accepted on the footing that the only. 


-penalty incurred by the land owner for 

-noén-compliance: with the 
- Section 132 (1) of the Act-is the-one pre- 
scribed in- Section 164 of the Act end 
that the sale once. made cannot be chal- 
lenged by the tenant. - 
des that whoever contravenes any pz- 


vision of the Act for which no penalty 


has been otherwise provided for therein 
shall be punishable with fine which may 
extend to five hundred rupees.” In other 
words, in the opinion of .the District 
Judge the land owner can flout ithe 
Parliamentary ' injunction of the 


K. T.-Singh v: H. N. Y, O. L- Devi (Bindra J. C.) 


-Section 164-+of the Act. 


leernt - 


. tention to such tenant and offer to 


was. 


provisions’ of - 


Section 164 provi- ` 


“purchase any land 


nature . 
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stated:in Section 132 with impunity and 
that at the worst he incurs the liability 
to a penalty of Rs. 500/- prescribed — in 


- 6. The plaintiff Tamphajao ‘Singh 
having been seriously aggrieved by the 
decree .of the District Judge ` filed the 
instant second appeal under section 100. 


„of-the Civil Procedure Code. 


T: Since the fate of the appeal 


` hangs by the interpretation to be placed 
- on sections 132 of the'Act, it is necessary 
that that section should be set out in full. 


It reads: 


(1) If a landowner. at ady ` time 
intends to sell his land held by a tenant, 
he shall give notice in writing of his w i 
se 
the land to him. In case the latter 
intends to purchase the land, he. shall 
intimate in writing his readiness to do. 
so. within two months from the date of 
receipt of such notice. 

(2) If there is any dispute about the 
reasonable price payable for the land, 
either the landowner or the -tenant may 
apply in writing to the- competent 
authority” for. determining the reason- 
able price; and the competent authority, 
after giving notice to the other. party 
and to all other persons interested in 
the land and after. making such inquiry 
as it thinks fit; shall, fix the reasonable 
price of the land which shall. be the 
average of, the -prices obtaining for simi- 
lar lands in the locality during the ten 
years immediately preceding | the date „on 
which . the application is made, 

(3) The tenant shall ` deposit with 
the competent authority the amount of- 


. the price determined under sub-section (2) 


within such period as may be prescribed. 
.  (4).On deposit of the: entire amount 
of the reasonable price, the prescribed 
authority shall issue a certificate in the 
prescribed form to the tenant declaring. . 
him to ‘be the purchaser -of the land; the 
competent- authority. shall also direct that 


. the reasonable pricé deposited shall be 


paid to the landowner. 


(5) If the tenant does not exercise 
the right of purchase in response to the 
notice given to him by the landowner 
under sub-section (1) or fails to deposit 
the amount of the price as required by 
sub-section (3), such tenant shall forfeit 


his right of purchase, and the landowner 


shall be entitled to sell such: land to any 
other person. 


(6) The AN of- the right to 
under. this section 
shall not’ affect the other rights of the 
tenant in such land.. 

This Section forms part of Chapter X of - 
the Act which bears the heading “Rights . 
of Tenants”. The marginal heading of 
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Section 132 is "First option to purchase”. 

This heading of the section, it is conced- 
ed by Shri Budhachandra Singh, the 
learned Advocate appearing for the 
defendants-respondents, is indicative of 
a right of the nature of pre-emption- as 
contended. on behalf of ‘the plaintiff in 
this Court as also in the Courts below. 
Let us, therefore, find out. what are’ the 
essential features of such a right. In the 
Black’s Law Dictionary the expression 
“pre-emption” is defined, according to 
English Law, as: 
thing. A privilege- formerly enjoyed by 
the Crown, of buying up provisions and 
other necessaries, by the intervention of 
` the King’s purveyors, for the use of his 
royal household, at an appraised valua- 


tion. in preference to all others, and 
even without consent of the owner”. 
According to Chambers’s Twentieth 


Century Dictionary, the term ‘“pre-emp- 
tion” means inter alia: “act or right of 
purchasing in preference to others”. The 
Supreme Court dealt exhaustively with 
the nature of the right of pre-emption 
and cognate matters in the case of Audh 
Behari Singh v. Gajadhar Jaipuria, AIR 
1954 SC 417. It was held in that case 
that it is not correct to say that the right 
of pre-emption.is a personal right on 
the part of the pre-emptor to -get.a 
re-transfer of the property from the 
vendee who has already become owner 
of the same, thatit is true that the right 
becomes enforceable only when there isa 
sale but the right exists antecedently to 
the sale, that the foundation of the right 
is the avoidance of the inconveniences 
and disturbances which would arise from 
the introduction of a stranger into the 
land, and: that the sale is a condition pre- 
cedent not to the existence of the right 


but to its enforcibility. The correct legal- 


position. the Supreme Court pointed out, 
seems to be that the law of pre-emption 
imposes a limitation or disability upon 
the ownership of a property to the extent 
that it restricts the owner’s unfettered 
right of sale and compels hirn to‘ sell the 
property to his co-sharer or ‘neighbour 
as the case may be. The crux of’ the 
whole thing, the Supreme Court observ- 
ed, is that the benefit as well as the 
burden of the right of pre-emption run 
with the land and can be enforced by or 
against the owner of the land for the 
time being although the right of the pre- 
emptor does not amount to an interest 
in the land itself. If the right of pre- 
emption had been only a personal right 
enforceable against the.vendee and there 
was no infirmity in the title of the 
owner restricting his right of sale in a 
certain manner.'a bona fide -purchaser 
without notice would certainly obtain an 
absolute title to the property, unhamper- 
_ ed by any right of the pre-emptor, and 
in such circumstances there could be no 


“The first buying of a- 


ALR. 


justification for enforcing the right of 
pre-emption against the purchaser on 
grounds of justice, equity and good con- 
science on which grounds alone the right 
could be enforced at the present . day. 
The law of pre-emption, the Supreme 
Court concluded, creates a right which 
attaches to the property and on that 
footing only it can be enforced against 
the purchaser. 3 


8. In a later decision reported in 
AIR 1958 SC 838, Bishan Singh v. Khazan - 
Singh. the Supreme Court enunciated 
that the right of pre-emption is. not R 
right to the thing sold but a right to the. 
offer of a thing about to be sold, that 
this right is called the primary or in- 
herent right. and that the pre-emptor has 
a secondary right or,a remedial right to 
follow the thing sold. It is a right ‘cf 
substitution, the Supreme Court added, 


but not of re-purchase. i.e, the pre- 
emptor takes the entire bargain and 
steps into the shoes. əf the original 
vendee, 


9. Two features of the right of 
pre-emption that stand out, and which 
are highly relevant to the case’ in hand, 
are that it is a right which attaches to 


. the property involved and that the pre- 


emptor can consequently enforce his 
claim against the vendee'and compel the 
latter to make over the possession of the 
property to him on getting the’ purchase 
price. The heading “Rights of Tenants” 
of Chapter X under which Section 132 
finds place, the phraseology of the sec- 
tion itself, and its marginal hedding 
“First option to purchase” are clearly 
expressive of the legislative intention 
that the tenant has a right: to the first 
offer of sale if the owner wants to dis- 
pose of the land; and the corollary: that 
follows from this right is that in case the 
landowner sells the land in violation of 
the provisions of the section, the tenant] - 
can pursue the property -in.the hands 
of the purchaser. Therefore, irrespective 
of the fact whether or not any penalty is 
provided for non-compliance with ° the! 


. provisions cf section 132 on the part of 
‘the owner, the tenant can 


legitimately 
take recourse to legal proceedings for 
enforcing the right vouched to him ky 
that section. The penalty of Rs, 500/- 
prescribed by Section 164 of the Act for 
contravention of any - provision of the 
Act was not meant to be, I feel convinc- 
ed. an alternative for the obligation of 
the land owner arising out of the right 
guaranteed to the tenant by Section 132. 
The land involved in a given case may 
be worth lakhs of: rupees and a smell 
penalty of Rs. 500/- may be willingly 
incurred by an unscrupulous owner who 
is out to transfer the land to some one 
other than the tenant, or such a light 
burden may ‘be borne by a purchaser who 





' 1971 . 
happens to be a victim of land hurger. 
That would. be the cheapest way of 
getting over the restrictions imposed on 
the owner and thereby defeating the 
legislative intendment so eloquently and 
explicitly expressed in section - 132, 
obviously as a measure of national pclicy 
that the land must -ultimately go into the 
ownership of the actual tiller. Shri 
Budhachandra Singh very fairly conzed- 
ed that he was’ not in a position to 
support the finding of the learned Dis- 


- trict Judge. He agreed that section 132 
must have its full play and that too in 
- complete oblivion of what is stated, in 


{Section 164 of the Act. Section 1%, I 


\nature and so the owner can commit its 
breach at his own peril and at the peril 





of the vendee. The penal pro- 
vision enacted in Section 164 
tonly shores up the conclusion that the 


{Parliament meant strict compliance of 
Jits mandate outlined in Section 132. The 
‘tenant cannot be deprived of his- right 
Jand privilege of the offer of first pur- 
. {chase only for the reason that the Cov- 
jJernment intends taking,.or has tazen, 
recourse to Section 164. The right zon- 
‘ferred by Section 132 is. for the personal 
{benefit of the ‘tenant, while the penalty ` 
\mentioned in Section 164 is ‘conceived 
-Jin the interest ,of public policy. The 
tright and the penalty provided by the 
two sections are not mutually. exclusive; 
{both can stand side by side. I would ' 
- {therefore hold that . the 
`| placed by the District Judge on Sec, 132 ` 
jeannot be sustained and so the plaintiff 
Tamphajao ‘Singh can very _ rigatly 








“purchase of’ the land in dispute. `. 


19. 
of’ Section. 132 .of the Act the reasonablé 
jorice of the land involved is to be deter- 
mined by the: competent revenue .auzho- 


jowner ‘and the tenant: in that respect, and 
1Section 159 of the Act enjoins ` that no 
suit or other proceedings shall, unléss 
Jotherwise expressly provided’ for in the 
{Act or in any other law . for the time 
being in force, lie.or be instituted in 
any civil court with respect to any matter 
arising under and. provided. for’ “by the 
Act. 
tion, states that if in a dispute between 
parties a question of title is involved, a. 
‘civil suit may be brought for the adj adi- 
cation of such question, ` Since.the plain- 
‘tiff chad pleaded’ that the price of 
.Rs: 1,500/-- charged by’ -Leimahal . Devi 
from Ketuki Singh was much more than 
“the truie market price of the. land in dis- 
pute and the two. defendants had main- 
tained in their joint. written statement 
that Rs. 1,500/- correctly represented the 
market price of the land, the trial Court 
„was legally justified ..in “referring — the 
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{feel satisfied, is a provision of manda-ory . 


interpretation - 


‘assert his“ ‘claim to the first option for’ 


According to ‘sub-section (2) 


jtity in case of dispute between the and. 


-The proviso appended. +o that sec-. 
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parties to the competent: revenue autho-- 
rity for getting determined the reason~. 
able ¿price of the land. However, that 
course’ can now be- dispensed . with since 
‘Shri Manisana Singh, the learned Advo- 
cate appearing for the plaintiffi-appellant, 

has to-day offered to pay. Rs. 1,500/- to 

the- defendant No. 2. Therefore; this 
Court can néw decree the suit for posses- 
Sion, by’ pre-emption on payment of 
Rs. 1,500/- by the plaintiff, Shri Budha- . 
‘chandra Singh agreed’ to such a. decree 


. being passed. 


11. © The decree ‘in a pre-emption 
suit is to bé made in accordance with the 
provisions-:of Rule 14, Order XX, of. the 
Civil Procedure Code. Therefore, on 
-allowing .the appeal and setting aside 
the decree of the District Judge, I award 
the plaintiff a decree for possession by 
pre-emption of the land in dispute on his 
paying. Rs. 1,500/- to the defendant No, 2 
Ketuki Singh by Ist of June 1971, and 
direct that on payment into the Court of 
that sum ky the plaintiff on or before 
lst of June 1971 the defendant No. 2 
shall deliver. possession. of the property 
‘to him. However, if the sum. of 
Rs. 1,500/- “is not so paid, the suit shall . 
stand. dismissed with costs. It was 
agreed ‘between the parties’ counsel that 
if Rs. 1,500/- are deposited by the plain- 
tiff by the date fixed the parties shall 
bear their own costs in all the three 
Courts and I order accordingly. 


_ Appeal allowed.. a 
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"R. K. Dolansana- -Singh and’ others, t 
Petitioners v. R. K. Nariisana Singh and 
‘others. :Respondents. :! 


C#iminal Revn. Case No. 30 of 1970. 


D/- 6-3-1971, from order of Addl. S. J, 

Manipur, D/- 22-8-1970. ts , 
7.. Criminal È. C. (1898), See: 550 — 
,“May seize’ any property” — Seizure 


of. goods is; legal where--no offence has 
been committed: in. respect of. them ‘and 
neither their possessor has been arrested 
«nor those’ goods have been recovered from: 
his- person. Sections 516A and 523 will 
not apply then. (X-Ref: Sections 51, 516A 
jand 523). AIR 1919. Mad 20 (2) and AIR 
"1936 Nag 143, Dist. - (Para:8) ` 


Goods can be seized under the ‘sec- 
‘tion only when-an offence had- been com- 
mitted in respect of them, A seizure can- 
‘come under Section. 51 “only” when a: 
person is arrested- and articles are found 
on. his person.” t Therefore when none of 


-DO/EO/B710/71/JRM. 


` „that . there had been 
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“ those conditions are satisfied the seizure 
will be illegal. (Paras 3, 4 and 8) 


The Magistrate cannot direct‘ - pro- 
duction of the goods recovered under 
such seizure, He cannot also deal with 
those goods either under Sec. 523° as 
Sections 51 and 550 are inapplicable - to 
such “seizure; or under Section 516A 
_ since it does not apply when no offence 
_ had been committed in respect of those 
goods, | : (Paras 4, 5 and 8) 


Cases Referred: Chronological _Paras 


(1936) AIR 1936 Nag 143 (V 23) = 
` ILR (1936) Nag 150, Emperor v. 
_ Benimadhao 5 
(1919) AIR 1919 Mad 20 (2) (v 6) 
-= 20 Cri LJ 135, In Re Pydi 
Ramanha : 


for Peti- 
Respondents 


L. Nandakumar . Singh, 
tioners; Y., Imo _Singh, for 
Nos. 1 to 4 


ORDER:— In this revision petition 
filed by R. K. Dolansana and five others 
under Sec. 439 read with section 561-A 
of the Criminal Procedure Code, the 


validity of the orders dated 8-1-1970 and: 


22-8-1970 respectively: passed by the 
Sub-divisional Magistrate,. Thoubal, and 
by the Additional Sessions Judge Mani- 
pur, is assailed. 


2. For proper appreciation of the 
legal points involved in the revision peti- 
tion the facts leading up to it may be 
. briefly set out. Respondents nos. 1 and 


. 2, Narjitsana Singh and Manisana Singh, 


moved an application on 1-12-1969 before 
‘the Sub-divisional Magistrate, Thoubal, 


for drawing up a proceeding under Sec-- 


. tion 107 Cr, P; C. against the present 
petitioners Nos. I to 4 as, disputes had 
arisen between the two parties over the 
crops harvested from certain lands þe- 
longing to deity Gopinath. The . Magis- 
trate forwarded that application to’ the 


Officer in Charge of the Police Station.. 


Thoubal, for enquiry and report., The 
’ Police submitted their report ‘to. the 
Magistrate on ‘2-12-1969 stating. that the 
-land in dispute belongs. to deity Gopinath, 
seven Shebaits 
_ successively of that deity all of whom 
had died one after the other, that 
` Th. Ningthemjao ‘Singh and Th, Yaima 
Singh, the petitioners Nos. 5 and 6 herè- 
in, were the Loupanabas (Managers) of 
‘the paddy land owned by the deity. that 
respondents Nos, 1 and 2 are the descen- 
dants of deceased Shebaits .Nos. 1 to 6 
while petitioners Nos. I` to 4 are the sons 


. and brothers of [the last Shebait 
_ Bhubonsana Singh.” that petitioners 
Nos. 5 and 6 had _been working as 


Loupanabas respecting the land in dis- 
pute for the last 20 years, and that there 
was an immediate apprehension of the 
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. Police thereùpon searched the 


‘Sessions Judge -to challenge its- 
-However, the learned Additional Sessions 


_ for disposal, rejected 


breach of the peace -between the peti- 
tioners Nos. 1 to 4 on one hand and res- 
pondents. Nos, 1 and 2 on the other res- 


pecting the produce of land lying: with 
petitioners nos, 5 and 6. 


It appears that police had seized 340 ` 
pots of paddy from petitioners Nos. 5 and 
6 during the course ‘of enquiry and had y 
entrusted the same’ to them on securing 
a bond+in the sum of -Rs, .5,000/-. On 
the basis of the Police report, the Magis- 


„trate ordered on: 4-12-1969 drawing up- 


of the proceedings against both the par- 
ties under Section 107 Cr. P. Œ and- 
simultaneously directed. registration of 
a separate proceeding under Section 523 
Cr. P. C: respecting the paddy seized by 
the Police. The Magistrate subsequent- 
ly ordered the Police to produce the 
seized paddy before him on: 3-1-1970 and 
on the failure. of the Police to comply 
with that direction he issued a- search 
warrant on 5-1-1970 with the apparent 
object of seizing the paddy from’ the 
possession of :the two Loupanabas, the 
present petitioners Nos. 5 and 6, The 
premises 
of the Loupanabas and seized 250 pots 
of paddy which they produced ore the 
ourt, : 


RG preden respondents Nos. 3- and. 


‘4, Komlasana Devi and Ombisana_ Devi; 


presented*an application to the Magis- 
trate, probably on 5-1-1970, praying that 
the seized paddy be entrusted to them 
until disposal of the case under Sec, 107 - 
Cr. P. C. It was on 8-1-1970 that the 


Magistrate. passed an order entrusting 
the paddy to respondents Nos. 3 and 4 
against a bond of. Rs. 3 ,000/-. Aggrieved 


by that order the present six petitioners 
went in revision to: the Court of the 
legality. 


Judge, to whom the ‘case was transferred 
„the revision on - 
holding that the paddy -had been entrust- 
ed to respondents Nos. .3 and 4 for custody 
only temporarily for the duration of the 
case under ‘Séction 107 Cr. P, C. and that 
he- did not feel inclined to interfere with . 
the discretion exercised by the Magis- 
trate in the matter -of choice. of -the 
custodian. Dissatisfied - with that order 
the six petitioners have come up in revi- 


` sion to this Court. 


3. ° Two duestioris of. law ‘ that 
were debated in this Court are, (i) whe- 
ther the Police. had any authority for 
seizing the paddy from the possession of 
the petitioners Nos. 5 and .6, and: (i!) ` 
whether the Magistrate had any jurisdic- 
tion’ to order the:production of the paddy 
before him and then placing it in’ custac- 
dia legis during the pendency `of? the 
case under Section’ 107. Criminal P, C. 
Broadly stated, the Criminal*P. C. con- 


~- or officer before which or 


1971. 


templates seizure of property by the’ 


Police in three ways. -Firstly, when a 


Police officer arrests a person under Zec- - 


tion 51 of the Code and comes by certain 
articles , ón his personal search, 
articles, the section” enjoins, shall be 
placed by the Police officer in zafe 
custody.. If the articles recovered hapoen 
to be offensive weapons, the Police ffi- 
cer, according to Section 53 of the-Cede, 
is bound to deliver them to the Curt 
whom the 
arrested .person is required by the Code 
_ ta be produced. In the second pace, 

Section 550 of ‘the Code provides that 


-any Police: officer may seize any pro- 


perty which maybe alleged or suspect- 
ed to have been stolen, or which. maz be 
found under circumstances which create 


suspicion of the commission of any 
offence. . F 

‘And ‘thirdly, the Police may ssize 
some property during the course of 


investigation of a case. The subject of 
disposal of the property-zinterim of final, 
‘is dealt with in chapter XLIII of the 
Code. Any order by a Criminal-. Court 
disposing: the property not in confornity 
with some provision of this. chapter will 
have no legal- sanction. In his report 
dated, 2-12-1969. the ` Sub-Inspector, in 
chargé of the Police station, 


seized 340 pots of paddy from the 
Loupanabas under: S. 500 Criminal P C. 
- That report also included a prayer by 
. the Sub-Inspector for an order about 
the disposal of the seized paddy in terms 
of Section 523. Criminal P, C. The Sub- 
divisional Magistrate, however, did not 
indicate in his order dated 8-1-1970 u-der 
‘what provision “of: law he was entruszing 
. the paddy to respondents nos. 3 anc 4, 
though that order was passed in a zase 
registered under Section 523. Crinsinal 
P. C. The learned Additional ~ Sess_ons 
Judge assumed, as is evident from his 
order dated 22-8-1970, that the Magis- 
trate had entrusted the seized paddy to 
.the present respondents Nos. 3. ard 4 
under S. 516A: and not under: mates 523 3 
the Code. 


Whät weighed n with the Additional 
Sessions Judge in recording that finding 
- perhaps were the -facts that Section 516A 
deals with “disposal of property - during 
the pendency of inquiry or trial, thei an 
inquiry under Section 107, Criminel P. 
C. was pendihg against both the parties 
in the Court of the Magistrate wher he 


passed the impugned ‘order, that in zuch © 


context the case would aptly fall under 
- Section 516A, and that Section 523 <ri- 
minal P. C. being a residuary section 
relating to disposal of property by a 
Court it could apply only if a case wəuld 
not fall under any other specific provi- 
sion of the Code. However, quite 


R. K. Dolansana v. R. K. “arjitsana (Bindra J. C.) 
regretfully. 


Sach - 


` create suspicion of the 


Thoubal.... 
categorically mentioned . that he had 


. ed. from their persons. 


- the Code. 


.to its provisions, 
-section provides that: the seizure by any 


_ have been 
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the learned . Additional’ 
Sessions Judge skipped over the other 
point that arose before ‚him, namely, 
whether the seizure itself was justified 
in law and if so under what provision. 
Shri Imo Singh. appearing for- the res- 
pondents, canvassed at the bar that the 
seizure had been made under Sec. 550: 
of the Code, I regret my inability, how- 

ever, to subscribe to that view. : 


4> That section relates to seizure 
of any property which may be alléged or 
suspected to have been stolen or which! 
may be found under circumstances which 
commission of 
any offence. Shri Imo Singh did not 
conteñd in this Court that the seized 
paddy was either alleged or suspected 
to have been ‘stolen, nor cotild he satisfy 


. this Court that the paddy had- been 


which 
commission of 


“found © under circumstances 
create suspicion of the 
the offence’. . The paddy was admittedly, 
lying ‘in the custody of Loupanabas. 
None charged them with the commission 
of any offence respecting that paddy. 
Therefore, the provisions of Section 550}: 
in terms do not apply to the seized paddy 
and so the Police could not have seized 
the same on the strength of- that section.|. 
It is’ germane to mention that the|- 
Loupanabas ‘were never arrested by the 
Police, nor was the seized paddy recover- 
Nor, again, any 
case had.been registered or investigated 
into respecting the seized paddy. 
Consequently, there is no escape 
from the conclusion that the seizure of 
paddy by the Police was wholly unłusti- 
fied and so. I cannot résist observing that 


-. the Police had both abused and mis-used 


the undoubtedly extensive powers that} - 
they wield. I regret more the indiscre- 
tion exhibited _ by the Magistrate in 
directing:-the Police to produce the paddy 
before him- and then entrusting that 
paddy to respondents Nos, 3 and 4, He 


‘apparently took the latter step in exer- 


cise of his powers under Section 523 of 
Let us examine the section, to 
determine if he could have taken recourse 
Sub-section (1) of that 


police-officer of _property taken under 
Section 51, or alleged. or suspected to 
stolen, -or found under . 
circumstances which create suspicion of 
the commission of any offence, shall be 
forthwith reported to a Magistrate, who _ 
shall. make such order as he thinks fit 
respecting the disposal of stich” property 
or the delivery.of such property to the 
person entitled to the possession thereof, - 
or if such person cannot be ascertained, 
respecting the custody and production of 
such property. By its express phraseo- 
logy the sub-section ‘relates to the 
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‘seizure made either under Section 51 or 
‘ander Section 550 of the Code, 

I have held above that-the paddy 
had neither been seized-under Section. 51, 
mor could it be seized under Section 550. 
If. the Magistrate- had cared to examine 
the provisions of those two sections? he 


could not have committed: the’ excess of. 


respondents 
its 


‘making over the paddy to 
‘Nos, 3 and 4; instead ‘of directing 


return to petitioners Nos. 5 and 6 from: 


‘whose custody it had been seized., 


he g. Shri no. Singh - urged on the 
deih of AIR 1919 Mad 20 (2), In Re.’ 
Pydi Ramanna: and AIR 1936 Nag.. 143. 
Emperor v. Benimadhao, that Sec. 516-A 
of the Code covers the seizures made in 
cases falling under chapter VIII of the 
‘Code, This argument’ assumes. that the 
impugned- order had been made by the 
Magistrate. under Section 516-A’ 
the Magistrate obviously :“acted' under 
{Section 523. . Section 516-A, as 
above, does not take in. its, sweep. the 
jseizure of, the kind we- have to: 
. |with. That section. applies to -property 
mpegarding which any offence appears ‘to 






ito. have been used for the -commission -of 
{any offence. Shri Imo Singh did not 

, contend in this Court that any offence had 
' been committed respecting “the seized 
paddy or.that the paddy. had*been used 


for the commission of any offence. There-’ 


‘fore, the submission of Shri Imo Singh 
that the Magistrate had dealt with the 
property under ‘Section: oti ‘has to be 
negatived. 


Be The two authorities relied 
upon’ by Shri Imo. Singh. are, clearly dis- 
tinguishable on facts, . What, 
in the Madras case is that five persons 
„were arrested as. suspects -and, then -pro- 
ceeded against under Section 110 of. the 
‘Code, At the time of their arrest some 
cash was found on their persons and so 
it was taken into custody by, the Police. 
-The Magistrate ultimately bound them: call 
‘under clause (b) f Section 109 of .the 


Code and also made an-order confiscat-: 


ing to the Government the money- earlier 
recovered. by ‘the Police from their per- 
sons, None of the five persons 
` lenged the confiscation order.. However, 
‚the figh -Court suo motu. examined the 
validity of confiscation order in ẹxercise 


of its revisional powers. Ultimately, the. 


High Court held that the confiscation had 
been made under section 517 of the -Code 
and that the Magistrate. had 
to do so- The High Court also held . that 
proceedings under the preventive sec- 
. tions of the Code fall within the meaning 
_ of the expression “inquiry” . used in eee 
‘tion, 517 of the Code, 


Sub-section (1) of Sec. 517 sates: chat 
when an inquiry or a trialin any Crimi- 


though. 
` stated: 


{Ihave been committed, or which appears ' 


chal- 


eal - 


aN 


happened. - 


-authority ` 


Sessions. Judge set“ 


A.I. R. 


nal Court is concluded, the Court may 
make such order as it thinks. fit for the 
disposal by destruction, confiscation ` or 
delivery to any person claiming to be 
entitled. to possession thereof or other- 
wise of any. property or document pro- 
duced before it or-in’ its custody or 
regarding which any offence appears to 
have been committed, or which has been 
used -for the commission of. any: offence. 
I..think the High’ Court was justified in 
holding that the amount recovered from 
the five persons arrested -by the Police 
under Section 109 of the Code had valid- 
- ly „been confiscated by the’ Magistrate. 
It is for | the reasons: that the expression 
“inquiry” used in Section 517 appears to 
be: wide ‘enough to encompass a proceed- 
‘ing under Chapter VIII of the Code and 


that proceeding had concluded when the - 


confiscation order was passed, The dis- 
tinguishing features of the reported case 
vis a vis the one in hand-are that the 
property involved had been recovered 
from the physical. search of the five 


persons arrestell’ by the Police in virtue. 


of the powers given by Section , 51 of 
the Code.: and that ‘property had to be 
disposed’ gf in‘one of the mddes 
templated by Section 517 (1) after the 
conclusion of the inquiry, - l 


The Police . had the: - S 


law, vide Section 51, to recover the vf f 


cles fourid upon the five persons at the 
time, of the search following their arrest, 


and once the Police produced those arti-” 


cles before the Court, the latter had the 
jurisdiction in terms of Section 517 (1) 
‘to dispose of the same ‘in one. of the 
modes, mentioned ‘therein. However, the 
paddy séized in our case. was never re- 
covered from the search of the person 
of any one involved in the’ case under 
Section. 107 of the Code. It can bear 
repetition’to state that the two parties, 
one ‘comprising of the petitioners Nos. 1 
to 4 and the other. constituting of respon- 
dents’ Nos. 1 and, `2, were hauled. ` up 
‘under sectidn 10%. while: the paddy was 
seized from the Loupanabas, - who are 
the petitioners Nos) 5 and 6. Consequent- 
ly, our case is clearly distinguishable. 


from the case dealt with by the Madras, 


-High Court. 


7. ““yavewise: in “the Nagpur - 
Benimadhao was ‘arrested ‘by the Police 
as a suspicious ‘character under Sec. .109 


of the Code and a sum of Rs, 206/- found — 


on his person. wás seized. by. the Police. 


con- ` 


‘case 


1 


He could not*explain satisfactorily ‘from -~ 


_ where he had, got that 
` Magistrate consequently. held 
suspicious property and. confiscated the 
same to ‘the Government while ordering 
Benimadhao to execute’ a bond ‘under 
Section 118 .of the Code. In’ appeal, -the 
aside the order 


money. The 


it to be- 
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demanding. security ‘as also ~ ~ the . order 
forfeiting the sum of Rs.  206/- to ihe 
Government. ‘The Government -hen 
filed a revision in the High Court ĉtal- 
lenging the validity..of the, order setting 
aside the forfeiture of the amount. The 
point that fell for determination befre 
. the High Court was whether the’ =aro- 
ceedings under chapter VIII of the’ Code 
fall within the scope of Section 517, he 
High Court held that they do, Obviously, 
the facts ‘of. this . case are ‘analogous 
to the facts of the. Madras case and as 


such quite distinguishable from thos? of- 


our Case, 


3%. To sum up, the Police hac no P 


sanction of the law to seize the peddy 
from the custody of the petitioners Nos. 
5 and 6 while recommending’ proceedings 
under S. 107, Criminal P. C. against pəti- 
|{tioners Nos. 1 to 4° and 
(Nos, 1 and 2; that the Magistrate equally 
lacked authority in directing the Police 
to produce the seized property before 
him: and that the Magistrate- could 
{neither deal’ with such property, under 
Section 516-A. as contended by Shri fmo. 
Singh, nor under Section 523 as-he (the 
Magistrate) purports to have done. Eec- 
tion 516-A- would not apply becduse the 
seized paddy is not a,property regariing 
which any offence appears to have b2en 
committed, nor it appears to have >2en 
used for the commission of any offemce. 
And Section: 523 (1) is not attracted for 
the reason that the paddy had neither 
jbeen seized under Section 51 of the Cade, 
. {nor could it be seized under Section 550 
‘|for the reasons detailed above. 


9. In the’ result, I ‘allow the revi- 
sioh petition, quash ‘thé order dated &-1- 
1970 passed by the Sub-divisional Mazis- 
trate, and direct respondents .Nos. 3 and 


- '4 to- forthwith deliver the’ paddy 
entrusted to them to the petitioners 
Nos, 5 and’6 against’ receipt. After the 


respondents Nos. 3 and 4 have -comvlied 
’ with the directién given, they shall. be 
* released from the bond in the sum of 
Rs. 3,000/- executed by them when the 
Magistrate made over the paddy to trem. 


l Petition allowed. 
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` Cases 


U. T. of Manipur v, M. K, Singh (Bindra J. C) (Prs. 7-9)-[Prs. 1- 2] Mani. 43 


(A) Evidence Act (1872), Sec. 9 — 


Identification: evidence — A court’ state- — 
identifying - witness 


ment of a reliable 
corroborated by an earlier identification 
proceeding can form ‘the basis for con- 
viction of an accused so identified. AIR 
1960 SC 1340 Followed. (Para 11) 


(B) Criminal P. C. (1898), S. 162 1) 
Proviso — Use of previous statement -— 
S. 162 permits confrontation only of the 


portion which is contradictory to. the 
court statement of the witness. AIR 
1959 SC 1012 Followed. (Para’ 14) 

Thus ‘the court cannot’: read the 


police statement of the witness in court 
because it has the effect of -bringing the 
entire police statement of the: witness, on 


record, (Para 14) 
` © (C) Penal Code (1860), Sec. 397 — 
“Such offender” — To render Sec. 397 


. applicable’ it must be proved that the 


offender . himself committed the act and 
not that he was vicariously liable. . ; 
5 (Para 20) 


Referred: Chronological Paras 


(1960) AIR 1960 SC 1340 (V 47) = 
1960 Cri LJ 1681, Vaikuntam 
` Chandrappa v. State of Andhra © 
Pradesh . 


(1959) AIR 1959 SC 1012 (V 46) = 
1959 Cri LJ 1231, Tahsildar Singh 
v. State of U. P 14 


10, 11 


` Munindra Timir Singh, Asst. Public 
Prosecutor, for Appellant; N. Benoy 
Singh; for Respondents. dea i 

JUDGMENT;— This ‘is -a State 
appeal under Section 417 Criminal P. C.. 
against ‘the judgmént dated 6th- Novem- 
ber 1969 by which Shri P. N. Roy, Addi- 
tional Sessions Judge. Manipur,’ acquitted 
the five respondents ‘of the charge under 
Section 395 read with Section 397 I. P. C. 


2. - The prosecution story, succin- 
ctly put, is that late on the evening’ of 
9-11-1967 when Puja was being’ perform- 
ed in the official. quarter of Doctor S, P. 
Sarkar, Medical: Officer in charge of © 
Primary Health Centre, Sagolmang, in 
connection. with the-birth of a son td > 
him, as many as 15'or 16 persons, clad’ 
in olive green uniforms and carrying 
weapons including ` sten guns and daos,, 
enfered the quarter from its back side. 
Some of them stepped into the bed room 
of Doctor Sarkar where the latter was 
‘taking rest.- The culprits asked Doctor 
Sarkar to be up on his feetand raise his 
hands; and he complied. The. culprits 
then. tied his hands; marched him out- 


‘ side the quarter. trained their sten guns 


at him, and demanded money and other 
valuables ‘from. him.. :Faced ‘with that 
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eerie situation, Doctor Sarkar told the 
culprits to take all that lay in his quarter. 
The. culprits however insisted on Doctor 
.Sarkar paying them Rs. 1,000/- beyond 
what they could ` lay their hands on. 
However, the Doctor exhibited his in- 
ability to pay Rs: 1000/- for he did not 
have that much cash with him. His in- 
ability to pay was perhaps taken for his 
unwillingness and so the culprits began 


to administer him - cane “beating. The 
culprits then ransacked the house and ` 
marched away with rich booty. It is 


part. of the prosecution story that- five 
petromax were burning in the house at 
the time of the occurrence and, that their 
light was sufficient to permit “identifica- 


tion of the culprits, who, it is said,. re-~ 


-mained in the quarter for about half an 
- hour. X 


3. It was at 10-00 a. m. on ui- 
1967 that the report Ext. P/2 was lodged 
by Doctor Sarkar with the Police and 
on the basis theredf a case was registered 
‘by Th. Muhon Singh (P. W. 6) of Police 
` Station Lamlai. He examined a number 
- of eye-witnesses and prepared injury 


statements of those who out of them had’ 


been assaulted by the . culprits. He 
„arrested the accused W. Thawan ‘Singh 
and Th, Birahari Singh on 16-11-1967 and 
the accused M. Khomei ‘Singh on the 
next day. The remaining two accused. 
S. Bira Sarma and L, Ibomacha Singh, 
could be arrested only after report under 
Section 173 Criminal P; C. had been sub- 
mitted to the Court, a 


4. An ‘identification .-parade was 
held on 27-11-1967 by’ Shri Upendra 
Singh“ “Magistrate First Class, Imphal, in 
respect of the. accused Khomei . Singh, 
Thawan Singh and -Birahari - Singh. 
Doctor’ Sarkar correctly picked up those 
three accused while P. W.'5 Mangkham 

Kom could identify Khomei Singh alone. 
' The three accused, it:may be stated, had 
been paraded with another 24 persons. 
The other two accused,. Bira Sarma and 
Ibomacha Singh, had earlier been speci- 
-fically mentioned as the culprits by cer- 
tain witnesses examined. by the Police 
during the investigation. 


entered 


5. All the five accused 
the plea of not guilty. Their defence 
` was one of pure denial. 
6. The prosecution examined 8 


witnesses to establish the chargé. The 


accused however led no-defence. 


7.. The learned Sessions Judge 
_acquitted the accused Khomei Singh, 
Thawan Singh and Birahari Singh prima- 
rily on the ground that the statement of 
Doctor Sarkar, who had identified all of 
them in the parade held on 27-11-1967, 
did not gather. corroboration from -any 


U. T. of Manipur v. M. K. Singh (Bindra.J.C.) ` 


- a chance -that even though the 


A.L R. 
other evidence led: by the prosecution and 


that in the absence of corroboration they ' 


could not be legally convicted‘ on the 
basis of. Dr. Sarkar’s testimony: 
remaining two accused, Bira Sarma and 
Ibomacha Singh, were exonerated of the 
charge on the footing that P, W. 3 Ibobi 


Singh and P. W, 4 Ibochou Singh, . who - 


had specifically named them as dacoits, 
could not have made them out because 
they (the two culprits) must . have got 
mixed with the guests participating in 
the puja celebration, and that “There was 
persons 
who had assembled there in connection 
_with the ceremony could also be includ- 
` ed amongst the dacoits”. 


‘8. - Shri Munindrakumar "Singh, 
the learned’ Assistant Government Advo- 
cate, seriously challenged the correctness 


of the approach of the trial Court to the . 


case as a whole and the reasoning adopt- 
ed by it in acquitting the ‘accused, After 
examining the material on record in the 
light of arguments addressed at the bar, 
I feel satisfied that: 
Court had grievously “erred in acquitting 
the five accused, None of the grounds 
on which the acquittal was founded is 
sustainable, 


a? . Doctor Sarkar testified as 
P. W. 2 that he was performing the puja 
ceremony at about -10-00 p. m. on 9-11- 
1967 when about 15 persons. burst into 
his quarter from the -back side -armed 
with sten guns and other dangerous 
weapons, A large number of guests 
were then present in the house aiid no 
less:than five petromax were ih use. 
Doctor Sarkar was firstly asked by some 
of. the culprits to:get up on his feet and 
to raise’ his hands. ‘His hands were there- 
after bound down and he was taken out 
of his quarter where he was asked under 
-the threat of sten guns aimed at him to 
pay Rs. 1,000/- to the culprits, When he 
exhibited his inability to pay that sum, 
he. was * given: cane 


chand Singh (P. W. 1) of Civil Hospital, 
Imphal,’ on 10-11-1967 who- found two 


contusions, measuring 4” x 1 and 34’. 


x 1%”. on the back of the left thigh and 
left buttock, besides another two linear 
contusions, measuring 2}’.x 1/8” and 2” 
x 1/8”, respectively on the -right wrist 
and the left wrist of Dr. Sarkar, 


have the unchallenged statement. of 


Doctor Sarkar that a larger number of | 


articles were stolen’ from his house. 
‘Shri’ ` Benoy . Singh, 
accused, did not join issue with the Gov- 
ernment Advocate on the. point that a 
dacoity, was committed in the house - of 
Doctor .Sarkar late on the evening of 
9-11-1967.. Therefore, I need not detail 
further evidence in ‘support of the : fact 
that a dacoity was’ committed at the 


The 


the learned trial.. 


n beating. - Doctor .- 
Sarkar was examined by Doctor Gulap- .- 


We- 


representing the- 
















d on 27-11-1967. Shri 
who’ conducted the 
as P. W. 8 that Doctor 
committed any error in 


with 24 others, The state- 
Bctor Sarkar at the trial thare- 
corroboration from the 
_ time 


h establish the identity of any Der- 
whose identity, is relevant, are rele- 
in so far as they are necessary for 
t purpose, Therefore, the. statement 
‘Doctor Sarkar at the trial corrobctat- 
d by the identification. done by. him at 
e time of the parade constitutes a 
Hependable piece of evidence to establish 
the participation of Khomei Singh, 
“Thawan Singh and Birahari Singh in the 
dacoity, What value has to be attached 
to such evidence was the subject of ceci- 
sion in Vaikuntam Chandrappa v. State 
of Andhra Pradesh, AIR 1960 SC 1340. 
Wanchoo, J., as he then was, enunciated 
the following principles while speaxing 
for the Court: ` 


“It is also true that the substar tive 
evidence is the statement in court; but 
the purpose of test identification is tc test 
that evidence and the safe rule is that 
the sworn testimony of witnesses in 
court as to the identity of the accused 


who are strangers to the witnesses, gene- . 


rally_speaking, requires corroboretion 
which should be in the form of an 
earlier identification proceeding. There 
may be exception to , this rule where 
the court is satisfied that the evidence 
of a particular witness is such tha: it 
can safely rely on it without the precau- 


tion of an earlier identification proceed- 
ing”. 


_It is apparent from this excerpt that the 
‘statement of a witness at the trial res- 
pecting the identity of an accused can be 
r relied upon’ when corroborated by an 
earlier identification proceeding if the 
. _ Court has no misgivings about its probity. 
k ‘Shri Benoy Singh was unable to cite any 
authority to support the view of the 
trial Court that the Court statemert of 
a witness bearing on the identification 
of. an accused must necessarily be corro- 
borated aliunde before it can be acted 


. M. K. Singh (Bindra J. C.) 
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upon. Nor the trial Court cited any 
authority in support of that proposition. 
On page 314 of Twelfth Edition of Wood- 
roffe and: Ameer Alis Law of Evidence 
it is stated that the evidence of even one 
good identifying witness may be treated 
as sufficient, but as a matter of -precau- 
on the Court acts on the rule of caution 
that 

“the larger the number of witnesses 
correctly identifying an: accused and 
lesser the number of errors made,. by 
them, the margin of error is reduced 
and the probability that the accused was 
seen by the witnesses at the place of 


. occurrence becomes greater’, 
"had been set up.-in the. 


‘The view expressed by thes ‘learned 
Cothmentator, I believe, is unexception- 
able. The. propositions that emerge from 
the Supreme Court decision in Vaikuntam 
Chandrappa’s’ case AIR 1960 SC 1340 
and the view expressed by Woodroffe 
and Ameer .Ali are:— 

* (1) Generally speaking the statement 
made by an identifying witness in Court 
requires to be corroborated by an earlier 
identification done by him in test parade 
before it can be safely relied upon; 

` (2) In exceptional cases the Court 
statement of the witness can be acted 
upon without corroboration in the form 
of an earlier identification proceeding, 
provided the Court feels satisfied that 
the evidence of the witness is. of ‘such 
analy that it: can be depended upon; 
an 

(3) That the evidence of even one 
good identifying witness may be treat- 
ed as sufficient. 


cil. If, as observed by the 
Supreme Court in Vaikuntam Chandra- 
ppa’s case,. AIR 1960 SC 1340 the Court 
statement of a witness uncorroborated by 
an earlier identification proceeding | can 
be utilised in those exceptional cases 
where the Court statement is considered 
reliable, a fortiori the Court statément of] - 
a reliable identifying witness corroborat-| - 
ed by an earlier identification proceed- 
ing can form the basis for conviction of 
an accused so identified. This is exactly 
the view expressed by Woodroffe and 
Ameer Ali. Consequently, ‘it is not pos- 


` sible to subscribe to the view of the trial 


Court that ‘On the basis of one identifi- 
cation, it cannot be held that the accused 


participated in the commission of the 
dacoity”. 
12. Having settled the principles 


bearing on the value to be attached to 
the statement of an identifying witness 
when corroborated by an earlier identifi- 
cation proceeding, the point that arises 
for determination is whether the testi- 
mony of Dr. Sarkar is of such a quality 
that implicit reliance can be placed on ` 
it. After going through his statement 
twice over I hąve found the same quite 
credible. Shri Benoy Singh was unable 
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to point out any blemish or- 
respecting that statement. .It can bear 
repetition to state that -according to the 
averments of Dr. Sarkar there were no 
less than five petromax burning in his 
quarter when the culprits stormed there- 
into that some of the culprits went close 
to him and then brought him: out òf the 
‘quarter where they made a cash demand 
of Rs.1;000/- on him, and that, all-told. 
the culprits remained inside the quarter 
for about half an hour. In the context 
of these well established facts it is not 
. surprising that Dr. Sarkar was able to 


identify the three.accused, Khomei Singh, 


Thawan Singh and Birahari’ Singh | 
firstly .at the identification parade and 
‘thereafter at the trial, However, dès- 


pite the unblemished nature of the 
testimony of Dr. Sarkar I think it 
prudent: that. it alone should not form the 
basis of the conviction of either of the 
three accused identified’ “by him as 
members. of the party of.dacoits. I now 
proceed to determine if there is any 
such corroborative evidence qua «all or 
any of the said three accused, 


13. . The statement of Dr. Sarkar 
fathers corroboration respecting the 
. accused Khomei Singh from the testimony 


of Ibochou ‘Singh (P. W. 4) and Mang- . 
kham Kom (P. W. 5), and in regard to’ 


the accused Thawan. Singh from that of 
Ibochou Singh (P. W. 4), Ibochou Singh 
affirmed that he was present in the 
quarter of Dr, Sarkar at the time the 
dacoits entered it armed with dangerous 
weapons, He and others including Dr. 
Sarkar were occasioned injuries by the 
dacoits, and in addition he (Ibochou 
Singh) was kidnapped to the adjoining 
hills after his hands had been’ tied and 


face covered. With the light of the 
petromax and lanterns, the witness 
added, it was easy to ‘make ‘out the 


dacoits. He specifically named the ac- 
cused Ibomacha Singh, Bira and Khomei 
who amongst others were seen in the 
quarter of Dr, Sarkar as members of the 
gang. He stated further that he saw 
the accused Thawan and Birahari at the 
hills to which he was kidnapped. During 


‘his cross-examination the witness stated, 


that all dacoits but one .were known ta 
him. The witness denied in cross-examina~ 
tion that he had falsely implicated Khomei 
-or that there had been ever a quarrel 
between his son and Khomei. 
tive feature of the statement of this-wit- 
ness is that he was not cross-examined 
on behalf of the accused other than 
Khomei; Therefore his statement, which 
is otherwise also’ very convincing, remains 
unchallenged on the point that the accus- 
ed (other than Khomei) were members 
of the gang of dacoits. 

. 14, The only flaw which Shri 
Benoy Singh could point out respecting 
the testimony of Ibochou Singh. is that 
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. infirmity - 


-name of Khomei 


‘Police statement of the wi 


_contradicting ‘him. | Hence, it cannd 


A distinc- ' 

































the name of 
been mentione? 
made to the F: 
However, the. 

omission was br 
the trial Court hì 


therein. Such metho. 
a’ witness was serious! 


has the effect of nah 


whereas Section 162 Crimi 
mits cdnfrontation only of | 
which is-contradictory to the 
meént of the witness, Further 
sion does not amount, speaking 3 
to a recorded statement and as 
alleged omission in the Police sta 
of Ibochou Singh could not be usti 


said that Ibochou Singh had not. men: 
ed ‘the name of Khomei in his. Pc 
statement,’ He specifically denied 
defence suggestion to that effect, 


15. -Khomei’s complicity in th 
dacoity also gathers corroboration ` frors 
the statement of Mangkham Korn 
(P. W. 5). This witness was: present in 
the house of Dr. Sarkar in, connection 
with «the puja ceremonies when the 
dacoity was committed: He too like Dr. |! 
Sarkar and Ibochou Singh (P. W, 4) was 
assaulted by the .dacoits. He affirmed 
that Ibochou Singh has been kidnapped. į 
by the culprits and that he could identi- 
fy the latter in the light available in the 
quarter. The witness also picked out 
correctly the accused Khomei at the time 
of the identification parade. He said in 
ringing terms that he‘did not see anyone 


‘of.the culprits after the date of occurr-- 


ence -and before the date on which the - 
identification parade was- held, The 
learned trial Court ignored ` the testi- 
mony of the witness for the reason that 
during his cross-examination the witness 
said that he knew Khomei since the 
year -1964, and that if so “no value could 
be attached {5 his evidence”, I have not 
been able to appreciate -the approach of 
thé trial Court. I agree that if the wit- 


ness knew „the accused Khomei 
since before the date of-  occurr- 
ence, there was no utility ` in 


calling upon him to identify the accus- 
ed in the test parade. Nor can, it is also 
evident, any walue be attached. to the 
identification done by the witness in 
such circumstances. However, the state- 
ment of the witness made in examina- è 
tion-in-chief that Khomei was one of: the 
dacoits cannot be lightly brushed’ aside 
if that accused was known to the wit- 
ness as affirmed by him. ~ The: cross- 
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‘examination done on the witness was 
very spare and nothing could be elicited 
from him to indicate that he had acy 
motive for falsely involving Khomei, Toe 
„trial Court -was ‘not 
ignoring the identification of the accusd 


by the witness atthe test parade. also +0 


jettison his firm “and -unambiguous tes 
‘mony that Khomei was known to han 
since the year 1964 and -that He (Khom=4) 
was'‘one of. the participants in the dacoi 7. 
Therefore. the statement of Dr. Sarkar that 
Khomei was one of- the .dacoits aga 
convincing corroboration from the tes 
mony- of Mangkham Kom. _ . ; 


16. To sum ‘up, we have te 
dependable Court statement of Dr. Sarler 
supported by the earlier ` identification 
“proceeding that the “accused Khomei: 
Thawan and Birahari’ Singh° were mer- 
bers of the gang of dacoits who plund=:- 
ed his house at about 10-00 p. m. m 
9-11-1967; the Court statement of Dz. 
Sarkar is corroborated by P. W. 4 Ic- 
chou Singh respecting all the three ze- 
cused identified by the former in test 
parade; and in addition the statement zf 


Dr, Sarkar is corroborated by Mangkhan ` 


Kom respecting’ the accused Khomei. It 
zis in order to mention that the accused 
“Khomei and Thawan admitted.in ther 
respective statements. under Section 32 
a Criminal P. C. that Dr, ‘Sarkar 

identified them unerringly at. the time 
of test parade: That. admission lenēs 
assurance at once to the credibility zf 
Dr, Sarkar and fairness of the parace. 
The learned trial Court acquitted Thaw.ia 
and Birahari Singh.. on holding tht 
excepting the statement of Dr. Sarkar 
there was no other evidence implicating 
them and that it was not legally perm=- 
Bible to convict them on the sole tesi- 
mony of Dr. Sarkar, It looks obviozs 
that the trial Court completely overloos- 
ed the statement of Ibochou Singh wao 
very clearly implicated not. on-7 
Khomei Singh’ but also Thawan ard 
Birahari Singh. - 


17. Respecting the involvemeæx 
of accused Bira Sarma and Ibomacka 
Singh in the dacoity we have .the statz- 
ments of Ibobi Singh (P. W. 3) and Ib- 
thou Singh (P. W. 4). It is a measure 3 
the probity of Ibochou Singh that Hs 
itatement was not challenged at” all t7 
he accused Bira Sarma and Ibomacka 
Singh. Not a single question was put 0 
aim in cross-examination on their behat 
t is indeed regrettable that the learned 
rial Court completely missed to tale 
wote of this~peculiar feature of his stat-- 
nent. I have already reproduced tle 
matement of Ibochou Singh while dë 
missing its value against the first three 
zcused Khomei, Thawan and  Birahazi, 
ad so I need not reproduce the sarme 
wer again, Suffice it to say that hs 
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justified: -whe 


_ guests of Dr. 
-taken as dacoits arid that as such unless 


‘in the puja. 
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statement is forthright and sounds credi- 
ble, The consequence that follows is: 
that we have a strong and direct evidence 
in the statement. of Ibochou. Singh in 
proof of the charge against Bira Sarma 
and Ibomacha Singh. 


18. — Ibobi. Singh (P. W. 3) was 4 


‘another participant in the puja ceremo- 


nies in the*house of Dr.-Sarkar, when the 
dacoity was committed. He affirmed 
that all the culprits were clad in olive 
green dress and were armed with lethal 
weapons, There was enough of light of 
petromax ‘in the house, “according to the 
witness, and as such hé ‘could | identify 
the accused. Bira Sarma and ‘Ybomacha 
Singh as mémbers of the gang “of. dacoits. 
The witness said further during his cross- 
examination that the accused named by 


- him were known to him for the last 5 to 


10 -years, The witness is a chowkidar of 
the Public “Works _Department- and as 
such a rank outsider and disinterested 
person. His statement therefore can 
safely be-taken at face value.“ 


19.° The. learned ~ Additional Ses- 
sions Judge did not place reliance on the 
testimony of Ibochou Singh against the 
accused Bira Sarma and Ibomacha Singh 
because he had earlier disbelieved the 
witness against the accused Khomei 
Singh. In para 22 of the judgment the 
Court. happened to observe that there 
was a chance that the persons who were 
. Sarkar ‘may have been 


the prosecution could prove some in- 
dividual acts against various accused it 
would not’ be safe to convict them on 
the basis of the general statement ‘that 
they were members of ‘the gang of 
dacoits. The learned trial Court how- 
ever failed to take note of the fact that 
the four eye-witnesses, Dr, Sarkar, Ibobi 
Singh, Ibochou Singh and Mangkham 
Kom, unanimously testified that all the 
dacoits putting on. olive green dress. 
Therefore, it was not difficult to distin- 
guish the dacoits from guests of Dr. 
Sarkar, especially when three guests of 
Dr. Sarkar have deposed against .the 
five accused of this.case and branded 
them ‘as dacoits. Further, it would be 
too naive to suggest that Dr. Sarkar him- ' 
self could not discriminate between his 
guests and the bandits. that stormed into 
his quarter, No suggestion was made to 
Dr. Sarkar that Bira Sarma or Ibomacha 
Singh was his invitee to the function. 
Therefore, the basis on which the testi- 
mony of Ibobi Singh and Ibochou Singh 
was cast aside by the trial Court is much 
too tenuous to carry weight with a judi- 
cial mind. I may appropriately mention 
that Bira Sarma adopted the bold stand 
in his statement under Sec. 342 Criminal 
P. C. that he was one of the participants- 
However, he never “put a 
suggestion to that effect during the 
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course of cross-examination of Dr. Sarkar, 
or, for that matter, of .any other eye- 
witness. Therefore, his presence at the 
time of the commission of dacoity is 
. proved from his own mouth and since, he 
was not a guest of Dr. Sarkar he has 
rightly been named as a dacoit by the 
prosecution. I feel satisfied from the. 
evidence of Ibobi Singh and. Ibochou 
Singh that Bira Sarma and Ibomacha 
Singh were members of the -gang of 
dacoits. These two accused, like the 
other three,- were wrongly acquitted by 
the learned Additional - Sessions Judge, 
who, it is manifest, had” applied not only 
wrong principles ‘bearing on the. value 
to be attached’ to the- identifying wit- 
nesses but had failed to closely examine 
the material brought on the record. _by 
the prosecution. 


20. For the reasons “listed above 
I hold that-all the five accused had parti- 
cipated in the'dacoity and that in con- 
sequence their acquittal- was clearly 
wrong. This takes me to the- question 


what offence is brought home to “the - 


accused. I think the charge urider Sec- 
tion 395 I. P. C. alone is proved and not 
the one under Section 397 I. P. C. Sec- 
tion 395 I. P. C. punishes only ` simple 
dacoity, while -Section 397 covers cases ` 
where deadly weapons aré used, or 
grievous hurt caused. dr attempt to cause 
death or grievous hurt is made by the 
dacoits, Since I have held ` above that 
- all the five accused had participated in: 
the dacoity they are clearly „guilty of“ 
the offence punishable by Section 395 
JI. P, C. All. the ingredients of Section 397 
I. P. C., are, in my opinion, not proved. 
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That section, in terms; ‘states that if, at 
the time of committing robbery or dacoi-! 
ty, the offender uses any deadly weapon, 
or “causes grievous hurt to any person,! 
or attempts to cause death or grievous 
hurt to any person, the imprisonment! 
with which such.offender shall be punish- 


.ed shall not be less than ` seven years. 





The. underlined . words of the section! 
clearly indicate that the case of. that 
dacoit alone falls within the 


scope of 
Section 397 who had been direetly and 
not: vicariously guilty of using any dead-! 
ly weapon, or causing hurt to any person|| 
or attempting: to cause death or grievous 
hurt to’ any ‘person. However, neither} 
of the -four ocular witnesses affirmed that 
any of the five accused had used any; 
deadly weapon, or caused grievous hurt, 
to “any person, or attempted to cause 
death or grievous hurt to any one. There- 
fore, the acquittal of the accused on the 
charge under Section 397 I. FP. C. is up- 
held, 

21. In . the result, I ‘allow tne 
State appeal to the extent: that I . set 
aside the order of acquittal respecting 
the charge under Section 395 I. P. C. and 
convict each of the five accused ‘under, 
that section. Section 395-I, P, C. prescri~ 
bes the sentence of. imprisonment for 
` life or. rigorous imprisonment for a term 

which may extend to ten years, beside: 
fine. J think the interest of justice shal: 
be amply. met if each one of the five 
accused is sentenced to five years’ rigo- 
rous imprisonment. -I order accordingly. 


Order accordinglv. 
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